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Hastimal Bheroolal v, State of M. P. 
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ao Singh v. State of Madhya Pra- 
e se i 


~ (Feb) 30 
Jwala Prasad v. Board of Revenue, M. P. 

Gwalior (July) 111 
Kalyansingh v. State of M, P. (June) 84 
Kinhekar, V. K. v, Gram Panchayat, 

Lanji ; (June) 83 

| Krishna Kumari v. Sakun Bhatnagar (Sep) 155 


Krishan Gopal Devi Prasad v, Datta- 
traya Madho Lal 


Laxmandas Ganeshram v, Barfi Bai 
Madanlal Kanhatyalal v. Jai Narayan 
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(May) 73 
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Electric Supply Co. Ltd., Bilaspur (Mar) 47 
. P. E. B., Jabalpur v. State of M. P. (Nov) 188 
Mantorabai v. Paretanbai (Sep) 145 
Municipal Council, Dhamtari v. State of 
í. P, (Aug) 142 
Municipal Council, Kharsia v. State of 
Madhya Pradesh (Mar) 34 
Onkarlal Ganga Prashad v, Sardar Khan 
Rasool Khan- ' {Apr} 52 
Panchamsingh v. Ramkishandas (Jan) 14 
- Pannalal Nathusingh v. K. C. Tiwari (Apr) 63 
Pema Bhaysingh v. Dhanya Salam (Dec) 211 
Poonamchand Shankarlal and Co., 
Bombay v. Deepchand  Sireymal, 
Ujjain (Mar) 40 © 


Radheshyam Sharma v. Govt, of M. P.- (Sep) 160 
Radhika Prasad v. State of M. 


»} 

Bhopal (Aug) 124 
Rajendra Kumar Verma v. State of 

Madhya Pradesh (Ang) 181 
Rajnandgaon Roadways Private Ltd., > 

Rajnandgaon v, Tax Olfficer-cum. 

R. T.O,, Raipur (June) 87 (FB) 
Rajula Bai v. Suka Dukali ' . (Apr) 57 
Raju Narayan v. Chogalal Bhagirath (Dec) 223 
Ramnaresh Swamy v. State ot M, P. (June) 86 
Ram Swaroop v. State of M. P. (May) TT 
Shantaram L. Kekre y. Shyam Sundar (Feb) 17 
Shujat Ali v. State of Madhya Pradesh (Sep) 151 
Shree Bus ‘Service, Hatta v, R.T. Autho. 

rity, Jabalpur ` (Aug) 121 
Sita Bai v. Vidhyawati (Nov) 198 


State of Madh, Pra. v. Bootasingh Gopal 
Singh i (Aug) 116 
mme———~ V, Firm Gopichend Sarju Prasad (Mar) 43 
= m Vv, Ram Pratap Singh (Dec) 219 
State of U. P. y. Dayali Mardan (May) 68 
Subhash Chandra Sardarmal Lalwani v. 
` Radhavallabh Saligram (Nov) 206 
Tandon and Sons, Rewa v. State Trans. 


port Appellate Authority, Gwalior (July) 99 
Union of India v. Shankerlal (Nov) 201 
Zieul Hasan v. M/s. Pannalal: Nanomal j 

Jain l : (Dec) 209 


SUBJECT INDEX 


Arbitration Act (10 of 1940}, S..18—See 
(1) Electricity Act (1910), S. 7A 
. (Mar) 47B 
(2) Electricity Act (1910), S. 7A (1) 
_ (Mar) 47C 


——S, 17—Award of the Umpire in refe. 
rence under S. 7-A of Electricity Act is 
subject to§. 17 of Arbitration Act and 
District Judge has power to make the 
rd the rule of the Court (Mar) 47E 


. 29 — Intereston award — Court 
power tc award interest on princi- 
m adjudged by an award for any 
ior to the date of the passing of 










(Mar) 47D. ` 


Civil Procedure Code (6 of 1998), S. 3 — 
See Motor Vehicles Act (1989), S. 110 

ae ; (Aug) 125A 
————§s, 9 and 115 — Expression ‘Court’ 
meaning of — Mere fact that a tribunal 
has no general jurisdiction to try a ‘suit’ 
does not necessarily mean that it is not a 
‘Court’ for purposes of §. 115 (Aug) 125B 
——§. 38 — Question legality of decree— 
If can be raised at stage of execution 


. (Dec) 217 
——S, 47—See Ibid, S. 38 (Dec) 217 
———S,. 115 — See also 
(1) Ibid. S. 9 ' (Aug) 125B 
(2) Motor Vehicles Act (1989), S. 110 


(Aug) 125A 
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Civil P. C. (contd,) 
115 — Laches in the conduct of 
the case on the part of a party — Court 
will not interfere in his favour in revision 
(Nov) 198B 
——5, 151 — See Houses & Rents—M. P, 
Accommodation Control Act (1961), S. 18 
(Aug) 122 
———5§, 152 — See also Houses & Rents — 
M. P. Accommodation Control Act (1961), 
S. 18 (Aug) 122 
=S, 152 — Mistake in name of village 
—Mistake occurring in plaint carried to 
judgment and decree — Application for 
correction after two years of decree — 
Power to amend under section (Dec) 211 


~O, 1, R. 8—Supersession of managing 
committee of co-operative bank by Gov- 
ernment and Ad Hoc committee appoint- 
ed in its place—Petition by a member of 
one committee for quashing supersession 
order —.Ad hoc committee is not a neces- 
sary party : (Sep) 160A 
——QO, 3, R. 4—Duty of the pleader stated 

i (Nov) 198G 
O, 6, R. 8—See Constitution: of India, 
Art, 299 (1) . (Mar) 43B 
——Q, 8, R, 2—See Constitution of India, 
Art. 299 (1) (Mar) 43B 


"samme (F, 9, R. 183—Order not passed under 


O. 9 — Application under the rule does 


not lie (Nov) 198A 
QM, 12, R. 6 — Even defendant can 
apply under the rule (Sep) 147 


PETEERE 


O. 14, R, 2 — Issues of law— Failure 
to try them as preliminary issues—Effect 

(Sep) 157A 
O, 17, R. 3 — Court cannot proceed 
under R, 3 in absence of party (Jan) 8 
— ©, 19, R. 3 — See Representation of 


the People Act (1951), S. 83 (1), Proviso 
(Oct) 167A 
-——~—QO, 28, R. 3 — See Letters Patent 
: (M. P.), CL 10 (Apr) 6l 


——(), 28, R. 38 — See Houses and Rents 
-= M. P. Accommodation Control Act 
(1961),5.12 (July) 106 
——O, 41, R. 38 — See Motor Vehicles 
Act (19389), S. 110-D (May) 66E 


———Q, 44, R. 1 — Letters Patent Appeal 
with leave of Court — Rule applies 

| (Aug) 188 
Constitution of India. Art. 14 — See M. P. 
Nirashriton Ki Sahayata Adhiniyam 
(1970), S. 1 (8) (June) 95B 
———Art. 41— See M. P, Nirashriton Ki 
Sahayata Adhiniyam (12 of 1970). Pre. 


(June) 95A 
— Art, 134 (1) (c) — Certificate of fit. 
mess for appeal — Discretion has to be 
exercised judicially (Sep) 151 


. acting in discharge of any del: 


Constitution of India (contd.) 
—— Art, 226—Qither remedy open—High 


- Court will not interfere under Art. 226 


(Jan) 14B 
—Art, 226—Disputed questions of fact 
— Question whether registrations tender- 
ed by Panchas were obtained from them 
by fraudor force should not be gone into 
especially when the Panchas concerned 
were not parties to the petition 
(Feb) 80C 
— Art, 226 — Writs — Petition by resi- 
dent of municipality challenging election 
under M, P. Municipalities Act is main- 
tainable (May) 77 
—— Art. 226—Motor Vehicles Act (1939), 
S. 33 — Order under — Quasi-judicial in 
nature — Liable to be quashed if it is 
passed without giving due opportunity 
to the party (Aug) 184A 
Art, 226 -—— Proceedings for writ ot 
certiorari—Petitioner should move Court 
for sending for records — But it would not 
be proper to dismiss petition merely on 
ground that petitioner failed todoso— { 
Court could send for it (Aug) 134B 


—Art. 226 — Remedy under — Discre- 
tionary remedy—Jurisdiction cannot be 
invoked merely to rectify an error of law 
or procedure unless it has resulted in 
manifest injustice (Aug) 134D 
———Art, 245— Delegated legislation—See 
M. P. Nirashriton. Ki Sahayata Adhi- 
niyam (1970), S. 1 (8) (June) 95B 
~——Art. 299 (1) — See M. P. Tendu Patta j 
(Vyapar Viniyaman) Niyamawali (1965), 
R. 7 (10) -~ (July) 110 
— Art, 299 (1) — Question whether or 
not provisions of the Article have been | 
complied with; is a question of fact 4 
(Mar) 484 
——Art, 299 (1) — Where the non-com- 
pliance of Article is patent from the 
allegations in the plaint or the defence 
adduced by the plaintiff himself the Court 
will not uphold defective contract simply 
because the defect has not been pleaded 
(Mar) 43B 
— Art, 299 (1) — Requirements of this 
article being mandatory, its contraven. 
tion cannot be waived (Mar) 43C 
Art. 299 (1) — Contract by Govern- 
ment — A contract between Government. 
and another person cannot be said to h 
enforceable unless it isa valid cont; 
executed as envisaged by Art. 299 (1) 
(Aug); 
-——Art, 300—Vicarious liability o 
—Suit against State for tortious 
truck-driver of P. W. D.— @& 
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Coustitution of India (contd.) 
. eign function of State — State held res- 
ponsible for damages (Dec) 219 
.——Art. 329 (b) — See Representation of 
the People Act (1951), S.80 (Oct) 167C 
——ch, 7 Entry 9— See M. P. Nirashriton 


~ Ki Sabayata Adhiniyam (12 of 1970), Pre 


(June) 95A 
—~Sch. 7, List 2 Entry 49 — See M.P. 
Nirashriton Ki Sahayata Adhiniyam 
(1970), S. 1 (8) (June) 95B 


- Contract Act (9 of 1872), S.5—Revocation 


of proposals —- A person who makes an 
offer is entitled to withdraw it before its 
acceptance is intimated to him 

(Aug) 131A 
——5S, 178 — Pledge by mercantile agent 
with the consent of his principal — Vali- 
dity : - (Mar) 40 
' CO-OPEF.ATIVE SOCIETIES 
—Madh-Pra Go-operative Sosieties Act 
(47 of 1961), S. 53 (1) (as amended by Act 
i1970}—Supersession of committee — Con. 


dition of consultation with Reserve Bank. 


before ordering supersession, is manda- 
tor (Sep) 160B 
——S. 53 (1)—Supersession of committee 
—Consultation — Requirement as to con- 
sultation when fulfilled ~ (Sep) 160C 
-——S, 58 (1) (as amended ) — Supersession 
of committee—Section confers overriding 
power on Rese-ve Bank -but no indepen- 
dent power on the Registrar- (Sep) 160D 
——S. 77—Second appeals under notifica- 
tion conferring powers on Board of Re- 


-venue to hear Second appeal under S. 77 


—State Government not denuded of its 
power to hear them (Dec) 214 (EB) 
——-S, 95 (2) (kh)—See Ibid, S. 77 


(Dec) 214 (EB) 


Madhya Pradesh Co-operative Societies 
Rules (4962), R. 61 — See Co-operative 
Societies — M. P. Co.operative Societies 
Act (1961), S. 77 (Dec) 214 (KB) 


Court.fees Act (7 of 1870) 


See under Court.fees and Suits Valua- 
tions, . 


COURT-FEES AND SUITS VALUA- 
TIONS | | 


“a —Court-fees Ant (T of 4870), S. 7 (v) (d)— 


i 


i 


Valuation of part of estate—Suit for ‘pos- 
session of a part of an estate when such 
partis not separately assessed to land 
revenue court-fee has to be paid on basis 
of market value — S,7-(v) (b) not ap- 
plicable (Feb) 22A (FB) 
——-§. 7 (xi) (cc)—;“Tenant holding over” 
— Expression includes tenant-at-suffer- 


ance — As such provision governs, suit 


Court-fees and Suits Valuations — Court- 
fees Act (contd.) 

against tenant continuing in possession 

after determination of tenancy: (Sep) 150 


Deed-—-Construction — Instrument, held a 
deed of adoption and not a will 

i (Nov) 193 
Easements Act (5 of 1882), S.4—-Easement 
by prescription cannot be acquired when 
both tenements are owned or held by 
same person EE (Jan) 12 


Electricity Act (9 of 1910), S. 7A—See 


Arbitration Act (1940),S.17 (Mar) 47E 
A — Determination of purchase 
price of an undertaking (Mar) 47A 
—~5S, 7-A — Power of umpire to award 
interest — Umpire has no power to allow 
interest on amount of compensation 
awarded and to include it in his award 
either under the Electricity Act or on 
equitable considerations. (Mar) 47B 
——S, 7:A (1) — Cost of arbitration — 


saa be 


When in arbitration under S. 7-A (1) the 


licensee has substantially succeeded be- 
fore the Umpire, there is nothing wrong 
in the Umpire directing the Board to bear 
its own costs and pay half the costs of 
the other side (Mar) 47C 
——5S, 7-A (4) —Determination of purchase 
price — Debt due to Board cannot be 
deducted from the purchase price deter- 
mined under S. 7-A (4) (Mar) 47F 
Evidence Act (4 of 1872),-S. 106 — Eject. 
ment suit on ground that tenant had 
sub-let premises to occupier — Inference ` 
as to occupiers being sub-tenants-—Ten- 
ant to prove nature of relationship 

(Dec) 209 
——-5, 108 — There is no presumption 
regarding date of death under this section 


(Apr) 57B 
——S, 115 — See Constitution otf India, 
Art, 299 (1) (Mar) 48C 


Forest Act (46 of 1927), S. 82 — SeeaM. P. 
Forest Contract Rules, R. 29 ` (Aug) 116B 
S$, 83 — See M., P, Forest Contract 
Rules, R. 7 ' (Aug) 116A 
HIGH COURT RULES AND ORDERS 


—Madh. Pra. High Court Rules and Orders, 

Chap. I1I, R. 4 — See Representation of 

the People Act (195]),°S. 83 (1) Proviso 
(Oct) 167A 


Hindu Marriage Act (25 of 1955), S. 12 — 
Existence of first wife at the time of per- 
formance of the second marriage may be 
inferred from other facts proved in the 
case when direct evidence‘is not available 

l . (Apr) 57 
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Hinda Succession Act (80 of 1986}, Ss. 8 


and 24—Mother‘even if re-married would 


succeed to property of son (Sep) 145 
-m S. -15 (1) — Succession in .case of 
female Hindus — Wife’s right to share in 
. property even if she is not impleaded in 


partition suit accrues immediately on the- 
passing of preliminary decree—This right, 
itself property, will be inherited on her. 


death by husband (Nov) 204 
—~§, 24—See Ibid §. 8 (Sep) 145 
- Hindu Widows Re-marriage Bot (15 of 
1956), S. 2 —— See Hindu Succession Act 
(1956), S. 8 . (Sep) 145 

HOUSES AND RENTS 


—Madh. Pra. Accommodation Gontrol Act 
(4i of 1961}, S. 7—See also Interpretation 
of Statutes ; (May) 78C 
- ~=, 7— According to principles of S. 7 
what is necessary is to see what rent 


was actually ,entered in the Municipal. 


Assessment.-Register on 1.1.1948. It is not 
permissible to arrive at a conclusion 
regarding such rent on the basis of tax or 
other evidence (May) 78D 
——5%, 7 (2) — Standard rent — Party re- 
quiring determination of standard reat 
must prove both the criteria in S. 7 (2) 
. (May) 73A 

—.§, 7 (2)—Standard rent — Where evi- 
dence relating to both the criteria is not 
available the standard rent must be 
determined in accordance with the. prin- 
ciples laid down in S. 10 (4) 
——S. 10 (4)—See ibid, $.7 (2): (May) 78B 
—~S§, 12 — Eviction — Decree based on 
compromise is not a nullity - 
—-S. 12 (1) (e) — Suit by co-owner land. 
lords for ejectment of tenant on ground 
of bona fide requirement — Claim esta. 
blished in respect of a part of the pre- 
mises — Decree for eviction iron entire 
premises must follow (Feb) 17 
-5. 18 — Fixing of date for vacating 
premises—Appellate Court also can do se 
; (Aug) 122 





Interpretation of Statutes — See Motor 
Transport Workers Act (1961), S. 2 (h) 
: (Nov) 188A 
eee of Court to. avoid reduadancy 
(Feb) 22C (FB) 
Parliamentary history of statute how 
far can be used for interpretation — Re. 
form suggested (Aug) 187B 
—~ Statutes should be so. sores as 
not to render any part thereof redundant 
or meaningless (May) 73C 
— Taxing provision — Clear and ün- 
ambiguous language—Rule of strict con. 
SVE arte Penge on 22B (FB) 





~ (May) 78B 


(July) 106 | 


Kaweid: Manfidaran (Gwalior State) —_ 


5. 18 (1)— See Madhya Pradesh Land Re. 
venue Code (1959), S. 248 (1) (Jan) 14A 


Letters Patent (M. P.), Clause 10 — A: 


Letters Patent Appeal against an order 


of a single Judge dismissing an appeal ~ 


against an order of the District Judge 
refusing to record a compromise under 
O. 23, R. 8, Civil P. C, on an application 
filed before him in a pending appeal is 
not competent unless leave of the single 


Judge had been obtained as required ie 


under the clause (Apr) 61 
TSE a (9 of 4908), Art. 80 — See 
ibid, Art (Nov) 199 


—— Art. 31. — “When the goods ought. to 
have been delivered’? — Period for suit 
against railway for short delivery will 
run from the date the bulk of the con- 
signment was delivered -~ (Nov) 199 
Limitation Act (36 of 1988), S. 18 — See 
Stamp Duty—Stamp Act (1899), S. 2 (5) | 

(Apr) 54 
Lost grant— See Easements Act (1882), S. 4 
(Jan) 12 


_ Madhya Pradesh Abolition of Proprietary 


Rights (Estates. Mahals, 
Lands) Act (4 of 4984) 
See under Tenancy Laws. 


Madhya Pradesh Accommodation Control 
Bot (ah of 4961) 
See under Houses and Rents, 


Madhya ‘Pradesh Agricultural Produce 
Markets Act (49 of 4986), S. 7-A (as 


Alienated 


amended by 1968 and 1969° Ordinances 


and 1970 Amendment Act)— Replacement 
of officer-in-charge by committee ~ Officer 
appointed after a “deemed nominated 
committee” referred to S. 43, Proviso 1 is 
dissolved under the 1968 Ordinance, can- 
not be replaced by a-.nominated com- 
mittee | (Mar) 38 
S, 8 (3)—See ibid, S.7A (Mar) 38 
—S. 48, Proviso 1— See ibid, S. 7A 

: (Mar) 38 
Madhya | Pradesh Agricultural Produce 





. Markets (Amendment) Ordinance (4968), 


S.4—See Madhya Pradesh Agricultural 
Produce Markets Act (1960), S.7A `- 
(Mar) 38 
M. P, Oailing Ou Agricultural Holdings 
Act (20 of 1960) 
See under Tenancy Laws. 
Madhya ‘Pradesh Civil Courts Aot (49 of 
4958), S. 3 — See Municipalities — M, P, 
Municipalities Act (1961), S. a (2) 
(Jan) 1 "D 
iG a See Municipalities — M. 


i aarti Act (87 of 1961), S. 20 3} 


(Jan) 1 (KB) 


ay 


. = 
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Madh. Pra. Co-operative Societies Act 
(17 of 1964) l 
` See under Có-operative Societies, 
Madh. Pra. Co-operative Societies Rules 
1962 
_ See under Co-operative Societies. 
‘Madh. Pra. Forest Gontract Rules, R. 7 — 
~ Auction of right to fell and extract forest 
produce — Failure of purchaser to pay 
. instalments of purchase price — Effect 
(Aug) 116A 
-———R, 8—See elso Ibid. R. 7 (Aug) 116A 
. < —R. 8 — Removal of wood of value of 
' more than deposited amount — Stoppage 
of further removal — Divisional Forest 
‘Officer has power to order 
—R. 21 — See Ibid, R.7 (Aug) LIGA 
—-R. 29 — See also Ibid, R. 7 
(Aug) 116A 
——R, 29 — Contract for sale of standing 
bamboos — Default in payment of instal- 
ment of purchase price — Government is 
not bound to re-sell the contract 


(Aug) 116B 
——R, 29 (2) — Default in payment of 
instalment — When contract can be 
terminated (Sep) 154B 


Madh. Pra. General Clauses Act (3 of 4958), 
S. 10 (b) & (e) — See M. P. Land Revenue 
Code (1959), S. 162. . (Apr) 52 
Madh. Pra. High Court Rules and Orders ` 
See under High Court Rules and Orders, 
Madh. Pra, Janapada Panchayats and Co. 
option Rules 1963 `. 
see Panchayats. 
Madhya Pradesh Land Revenue Code (20 of 
1959), S. 2 (z-3) — See Ibid, S. 248 (1) 


(Jan) 14A 
——S, 44 — See Ibid, S. 258 (Apr) 68A 
- ———S, 44 (1) (e) — See Ibid, S. 222 
. - (Apr) 63B 
—— 5, 50 — See 
(1) Ibid, S. 222 (Apr) 63B 


(2) Tenancy Laws — M. P. Ceiling on 
Agricultural Holdings Act (20.of 
1960), S. 42 (July) 105 

——S, 162 (now repealed) — Once land 
has been: allotted under the section, the 
right of appeal or revision or: review 
under the Coce is not affected by subse- 
quent repeal of the section (Apr) 52 


——S, 222, — Collector’s order— Appoint. . 


ment of patel — Order is appealable — 
Revision is incompetent (Apr) 68B 
——S, 248 (1) — Grant of maufi lands 
-under S, 18 1), Kawaid Maufi-daran 
(Gwalior State) in favour of Pujari for 
upkeep of temple — Grant was resumable 
upon his death or removal — Eviction of 
sub-lessee under S, 248 (1) on death of 
Pujari i 


(Sep) 154A 


(Jan) 14A 
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Madhya Pradesh Land Revenue. Code 
(contd.) ; l 
~S, 258 — Rules under —Rules regard- 
ing Appointment, Remuneration, Duties, 
Removal and Punishment of Patels, Rule 5. 
— Order of Enquiring Officer is appeal- ' 
able (Apr) 638A 


` Madh. Pra, Minor Mineral Rules (1961), 


Rule No. 6 Form No. 1 — Application for 
grant of lease to quarry minor mineral — 
Absence of full description of minor 
mineral in col. 6 of the form — Effect 
| (June) 86 
Madhya Pradesh Motor Vehicles (Taxation 
of Passengers) Act (17 of 1989}, S. 10 — 
Recovery of Tax — Notice of demand — 
Assessment order, when to precede 
` (June) 87 (£B) 
Madh. Pra. Municipalities Act (87 of 1261) 
See under Municipalities. 


Madh. Pra. Municipalities (Preparation, 
Revision and Pablication of Election 
Rolls; Election and Selestion of Connsil- 
lors) Rules (1962) - 

See under Municipalities. 

Mach. Pra. Nirashriton Ki Sahayata Adhi- 

niyam (42 of 1970), Pre. — Legislation 

providing for the helpless—Legislation is 
within scope of State Legislation under 

Sch. 7, List 2, Item 9 read with Art, 41 

(June) 95A 


© —Ss. 1 (8), 4 to 7,9 — Validity chal. 


lenged on ground of excessive delegation 
—Hxcept S. 4 (1) (i), other provisions are 
not open to challenge— Ultra vires S. 4 (1) 
(i) being separable, validity of other parts 
of Act is not affected (June) 95B 
=OS, 4 to 7—See Ibid, S. 1 (3) ` 

i a (June) 95B 


- J 
~————S, 9..See Ibid, S. 1 (3). (June) 95B 
Madh Pra. Panchayats Act (7 of 4262) 
See under Panchayats, 


Madhya Pradesh Tendu Patta (WVyapar 
Viniyaman) Adhiniyam (29 of 1964), S. 12 
Sale of Tendu Patta — Tender notice— 
Nature of—Section 12 empowers Govern- 
ment to dispose of Tendu Patta as it con- 
siders proper. In the absence of any rules 
for such disposal, the terms of the notice 
are merely executive directions and have 
no status of law (Aug) 181C 
Madh. Pradesh Tendu Patta (Wyapar Vini- 
yeman) Niyamawali (1965), R. 7 (10) — 
Sale of tendu leaves—Rule requires agree- 
ment in prescribed form — Unless that is 
done there ‘can be no valid and binding 
contract (July) 110 


Motor Transport Workers Act (27 of 1961), 
S. 2 (e)—See Ibid, S. 3 (Nov) 188B 
———9, 2 (g)—See Ibid, S. 2(h) (Nov) 188A 
——S, 2 (h)—“Motor Transport Worker” 
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Motor Transport Workers Act (contd.) 

— Drivers of staff cars, jeeps etc. of M, P, 
Electricity Board do not come under this 
clause (Nov) 188A 
S, 3—See also Ibid, S. 2 (h):(Nov) 188A 
——S. 8—Application for registration — 
M. P. Electricity Board is competent to 
make it as the ultimate control over its 
affairs is vested with it and not entrusted 
to any other (Nov) 188B 
Motor Vehicles Act (4 of 1939}, S. 33 (J)(b) 





—Scope — Certificate of registration can . 


be suspended for a périod not exceeding 
four months for plying bus for hire or 
reward on nationalised route without 
valid permit even on one occasion only . 

(Aug) 134C 
—— S, 47 (3)—See Ibid, S.68 (Aug) 121 
— Ss, 63, 47 (8) Grant of inter-regional 
permit— Whether fresh enquiry by coun. 
tersigning authority necessary (Aug) 12] 
——S. 64 (1) (4) — Extension of a route in 
permit—Appeal—Competency (July) 99 
—— Ss. 110 and 110-F—Motor Accidents 
Claims Tribunal is a civil Court subordi- 
nate to High Court — Order passed by it 
in course of proceedings before it is open 
to revision under §. 115, Civil P. C. 

(Aug) 125A 
——S, 110-A (2) Proviso—Application for 
compensation filed in time but the respon- 
dent misdescribed—-Claim is within time 
although correction is substituted beyond 
the period of sixty days (May) 66C 
S. 110-A (38), Proviso — “Sufficient 
Cause” — Hospitalization of 24 months -- 





Claim presented 7 days after discharge — ` 
Delay of 20 days in presenting claim ~_ 


Claim should have been entertained 
(Dec) 228 
——S§, 110-B—Victim going on his cycle 
on extreme left—Bus coming from behind 
dashed against the victim — Negligence 
of driver (May) 66A 
——S, 110 D, Proviso — Condonation of 
delay in filing appeal — Grounds 
(May) 66B 
——S§, 110-D—Interference in appéal with 
quantum of damages — The High Court 
can interfere when the amount is inordi- 
nately higher ` (May) 66D 
—-—§, 110.D—Appeal by the State Gov- 
ernment against an award — Driver not 
filing appeal or cross-objection — Driver 
can be made jointly liable for compensa. 
tion T ' (May) 66E 
——— S, 110.F— See Ibid, S. 110 (Aug) 125A 


MUNICIPALITIES 


— Madh, Pra, Municipalities Act (37 of 
4961), S. 20 — See Constitution of ïndia, 
Art. 226 (May) 77A 


Municipalities — M. P. Municipalities Act 
(contd.) 
——S, 20 (2) — Election petition filed 
before District Judge exercising jurisdic- 
tion under S. 20 — His power to transfer 
such petition to Additional District Judge 
(Jan) 1 CEB) 
——5, 32 (8) — Electoral roll to be “re- 
vised not more than six months before 
the election” — Publication of the final © 
roll within that period is sufficient com- 
pliance (May) 77B 
-— 5. 43 (2)—Meeting for the election of 
the President and Vice-President after 
expiry of the term of the previous ‘Presi- 
dent and Vice. President — Procedure 


(Apr) 60 
——— 5. 56—See Ibid, S. 43 (2) (Apr) 60 
.__— 5. 57— See Ibid, S. 48 (2) (Apr) 60 
—-— S, 59—See Ibid, S, 43 (2) (Apr) 60 


——S, 828 (1) — Dissolution of Municipal 
Council—Order of dissolution must con- 
tain the grounds on which the conclu- 
sions of the State Government are based 
and why the explanation offered by the 
council is rejected | (Mar) 34 
-——§, 328 (1)— Dissolution of Municipal 
Council — Provisions of S. 828 (1) are 
manager (Aug) 142A 
—— §, 328 (1) (a) — Dissolution of Mu- 
nicipal Couneil — ‘Abuses’ — Expression 
‘abuses’ indicates persistent continuity 
or habit of abusing (Aug) 142B 


—Madh. Pra. Municipalities (Preparation. 
Revision and Publication of Electoral 
Rolls, Election and Selection of. (Council- 
lors) Rules (1962). R. 49 — Recording of 
endorsement on nomination paper by a 
candidate expressing his willingness to 
serve as a candidate does not render the 
nomination paper invalid | (Sep) 155 


| PANCHAYATS 


— Madhya Pradesh Janapada Panchayats 
Election and Co-option Rules (1968), R. 5 
_.Seats ‘for Scheduled Castes and Sche- 
duled Tribes should be reserved only in 
those constituencies where such popula- 
tion is most concentrated (June) 84B 


— Madhya Pradesh Panchayats Act (7 of 
4962), S. 81 — Section does not apply to 
no-confidence motion and therefore a 
second lresolution of no-confidence mo- 
tion can be moved within six months of 
the firstione defeated (June) 83 
-—§. 304 (4) — Does not apply to dis- 
solution of a Gram Panchayat under 
S. 805 — S. 304 is attracted only upon or 
after dissolution and not before 

| (Feb) 30A 

l 
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Panchayats—M. P. Panchayats Act (contd.) 
——— §, 805— Power to dissolve a Pancha- 
yat is purely administrative — Opportu- 
nity of being heard not essential 
\ (Feb) 30B 
m9, 870 — Constituencies for election 
purpose cannot be unchangeable for ever 

(June) 84A 


Precedents — Binding nature of rulings 

(July) ILIA 
-Binding nature of — Decision is an 
authority for the question of law which 
it decided and not for a cuestion not con- 
sidered by or raised in it—It is the under- 
lying principle, the ratio decidendi as it 
is called, of the prececent which alone 
has the force of law as regards the world 
at large (Nov) 201B 
—— Decision of a Judge sitting singly— 
How far binding on another judge 


(Sep) 157B 
Railways Act (9 of 1890), S..74 (3) — See 
Ibid, S. 76 (Nov) 201A 


9S, 76, 74 (8) — Section 76 not con- 
trolled by S, 74 (8) — Goods sent at 
owner’s risk — Loss dve to delay and 
detention in transit — Burden to prove 
that delay or detention not due to mis- 
conduct or negligence of its servants was 
on the railway authorities — Failure to 
prove so relieves cons:gnor of burden 
under S, 74 (8) (Nov) 201A 


Registration Act (46 of 1908), S, 2 (7) — 
Lease — Rent note if executed for period 
stated in S. 17 (1) (d) would require regis- 
tration (July) 100A 
——~5S, 17 (1) (d)—See Ibid, S. 2 (7) 

(July) 100A 
D, 49, Proviso — Collatéral purchase 
— Terms of a lease not a collateral pur- 
pose (July) 100B 


Representation cf the People Act (48 of 
4951). S. 80 — Election petition by voter 
— Written statement by defeated candi- 
date raising pleas which should have 
formed subject of election petition — 
Pleas cannot be allowed to be raised 
(Oct) 167C 
———~5, 88 (1). Proviso — Affidavit in sup- 
port of allegations of corrupt practices 
— Defect in, held not facal and petitioner 
allowed to file correct affidavit 
(Oct) 167A 
me, 83 (1) (c) — Verifization of petition 
— Verification that ccntents of para. 
graph 1 to end of petition were true to 
information received an] believed to be 
true by the petitioner — Verification is 
not defective 
1972 (M. P.) Indexes 1/(2)—4 pages 


(Oct) 167B | 


Representation of the People Act (contd.) 

——S, 123—Corrupt practices— Evidence 
and proof — Standard (Oct) 167E 
S. 128 (8) — “Religious symbol” — 
“Calf and cow” whether a religious 
symbol (Oct) 167D 
—S§. 123 (5) — Corrupt practices — 
Hiring or procuring of vehicle or vessel 
— Proof — It must be proved by election 
petitioner that the vehicle is either hired 
or procured by the returned candidate or 
his agent and that itis used for carrying 
voters (Oct) 167F 
Specific Relief Act (47 of 1963). S. 16 (c)— 
Contract capable of more than one con- 
struction — Reliefs claimed in alterna- 
tive — True construction is one accepted 
by Court (Aug) 187A 


Stamp Act (2 of 1899) 
See under Stamp Duty. 
STAMP DUTY 


—Stamp Act (2 of 1899), S. 2 (5)—Acknow- 
ledgment — No expiess promise to pay— 
Not a bond (Apr) 54 





Mamape eie ia 


Succession Aot (39 of 1925), S. 74 — See 
Deed — Construction (Nov) 198 


TENANCY LAWS 


—Madh. Pra. Abolition of Proprietary 
Rights (Estates, Mahals, Alienated Lands) 
Act (4 of 1954), Ss. 5, 13 (1), 14 (2) and 15 
(4) — Claim under S. 5 not preferred at 
proper time — Record prepared by com- 
pensation. cum.claim Officer showing land 
as vested — Record becomes final 


(Aug) 124G 
— S. 5 (h) — Word ‘recorded’—Meaning 
of (Aug) 124A 
—— S, 5 (h) — Word ‘grove’—Meaning of 

(Aug) 124B 
—— S. 15 (1)—See Ibid, S. 5 (Aug) 124G 
—S, 14 (2)—See Ibid, S.5 (Aug) 124C 
——5, 15 (4)— See Ibid, S.5 (Aug) 124C 


—M. P. Ceiling on Agricultural Holdings. 
Act (20 of 4960), Ss. 42, 49 — Orders of 
Additional Commissioner — Revision 
against — Maintainability (July) 105 
——S, 49 — See Ibid, S. 42 (July) 105 
—YVindh, Pra. Abolition of Jagirs and 
Land Reforms Act (44 of 1952), Ss. 31, 37 
—Finality attaching to order of Collector 
under S, 81 — Nature of (July) 111B 
— S, 87 — See Ibid, $.31 (July) L11B 


Transfer of Property Act (4 of 1882), S. & 
— See Deed — Construction (Nov) 193 
S. 106 — See also Houses and Rents. 
— M. .F. Accommodation Control Act 
(1961), S. 12 (1) (e) (Feb) 17 
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T, P, Act (contd.) | 
— 5, 106--Lease—No registered instru- 
ment creating lease — Lease can be pre- 
sumed (July) 100C 
——S. 106—Quit notice—If issued by one 
of transferees of lessor vis-a-vis his por- 
tion only itis not invalid since a lease 
always becomes served pro tanto on 
transfer of part of the property 

l | (Nov) 206 
-——5, 107—See Registration Act (1908), 
S. 2 (7) (July) 190A 
——S, 109—See Houses and Rents—M. P. 
Accommodation Control Act (1961), S. 12 
{1) (e) (Feb) 17 


T, P. Aot (contd.) 

=g, (116 —See Houses and Rents —M., P, 

Accommodation Control Act (1961), S. 12 

(1) (e) | (Feb) 17 

Y. P, Abolition of Jagirs and Land Re. 
forms Act (44 of 4882) 


See under Tenancy Laws. 


Wordsjand Phrases—Grove—See Tenancy 
Laws —- M. P, Abolition of Proprietary 
Rights (Estates, Mahals, Alienated Lands) 
Act (1951), S. 5 (h) (Aug) 124B 
~——*Recorded’ — See Tenancy Laws — 
M. P.| Abolition of Proprietary Rights 
(Estates, Mahals, Alienated Lands) Act 
(1951), S. 5 (b) (Aug) 124A 





MADHYA PRADESH CASES OVERRULED, REVERSED AND DISSENTED 
FROM ETO. IN A. I. R| 4972 


iss.==Dissented From in; Not F. = Not Followed in; Over. = Overruled in; Revers. == Reversed in 


AIR 1957 Madh Pra 5=1957 Jab L J 38, Hiralal 
i Neksi v. Agarchand Gorelal — Not F. AIR 
1972 Orissa 279 (Dec). 


A IR 1958 Madh Pra 146 = 1957 Jab L J 1033 
—  Sagarmal Onkarji v. Jethmal Surajmal — 
Over. AIR 1972 Madh Pra 100A (July). 


A IR 1959 Madh Pra 8 == 1958 Jab L J 472, Bimla 
Bai v. Shankerlal — Diss. AIR 1972 Bom 
132A (May), 


1959 M P LJ (Note) 45, Premchand v. Gulal — 
Over. AIR 1972 Madh Pra 100A (July). 


‘AIR 1961 Madh Pra 108—1981 Jab L J 158, Ratan- 
lal Saligram v. Nathu Lal Pankarji Namdeo 
—Diss. AIR 1972 All 453 (Oct). 


AIR 1964 Madh Pra 133 = 1962 Jab LJ 661, 
Sushama Mehta v. Central Provinces Trans- 
eo Ltd.—Diss. AIR 1972 All G1A 
(Feb), 


1964 Jab LJ (SN) 88, Bidhichand v. Barelal ~- 
-Over. AIR 1972 Madh Pra 224 (FB) (Feb). 


41965) Civil Revn, No. 4 of 1985, DJ- 23-5.1965 
(Madh Pra), Babulal v. Bismilla~Over. AIR 
1972 Madh Pra 22A (FB) (Feb). 


41968) C A No. 310 of 1966, D/- 27-11-1988 (M P) 
—Reyers. AIR I972 S G 1557 (July). 


(1968) Cri App No. 290 of 1967, D/- 13-11-1968 
(M P)—Reyers, AIR 1972 S C 1309 (June), 


A I R 1988 Madh Pra'36—1987 MP L J 778, Rai- 
pur} Transport Co. (P) Ltd. v. M, P. Singh — 
Held overruled in AIR 1971 SC 2127 as 
interpreted in AIR 1972 Madh Pra 87 (June). 


ATR 1968 Madh Pra 107, Rajkumarsinghji v 
Commr. of Expenditure Tax M. P. and 
Nagpur—Revers, AIR 1972 S C 2319A (Nov). 


(1969) Cri A No. 924 of 1968, D/. 24-1-1989 (M P, 
—Reyers. AIR 1972S C716 (Mar). 


(1989) Mise. Cri. Case No. 268 of 1987, D/- 13-3- 
ae (Madh Pra)—Reyvers. AIR 1972 S C 2086 
(Oct). 

(1970) Misc. Appeal No. 129 of 1969, DJ- 18-3- 
1970 (M P), Balgovind Shukla v. Mahavir 
Prasad Shrivastava—Over. A IR 1972 Madh 
Pral106 (July), 

(1970) Misc. Petn. No. 256 of 1970, D/- 3-9-1970 
(M P)—Reyers. AIR1972 S C 1812 (Aug). 


1970 Lab I C 510 = 1970 Jab LJ 8, Madhya Pra- 
desh State Road Transport Corporation v. 
Industrial Court, Madhya Pradesh — Over. 
AIR 1972 S G 186C (Jan). 


1970 Ren CJ 338 (Madh Pra), Nemi Chand v. 
Abdul Hakim —-Diss. AIR 1972 J and K 37G 
(Mar). 

(1971) Cri A No, 391 of 1969, D/. 25-1-L971 (M P) 
—Reyers. AIR 19725 C 1823 (Aug). 


1971 MP LJ (SN) 80, Gangadhar v. Laxman- 
prasad — Over. AIR 1972 Madh Pra 214 


(FB) (Dec). 


COMPARATIVE TABLES 


' Supplement to Comparative Tables of Previous Years. 


Owing to late receipt of other Journals the following supplement to 
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AR 1972 MADHYA PRADESH, 1. 
` FULL Ni | 


` BISHAMBHAR DAYAL C. 7 s. P. BHAR- 


GAVA AND R. J. BHAVE, Jj. 
~ Babulal Bhikaji Mandloi, pEr V. 
Dattatraya. Narayan and others, Oppositə 
Parties. 

Civil Revision No. 684 of 1965, 
98-8-1969, decided by Full Bench on order 
of reference made by V. R. Newaskar- J., 


 D/- 3-5-1966. 


Municipalities —— Bier P. ‘Municipalities 
Act (87 ‘of 1961), S 9) — The jurisdic- 
tion conferred on te Deen Judge undér 
Section:-20 -is as the presiding officer of an 
established Court and not:as a persona 
designata and consequertly it is open for 
him to dct in exercise of its pona powers 
under Section 7 of the- M. P. Civil. Courts 
Act or Section 24, Civil E. c ‘to transfer an 
election petition. filed before him to the 
Additional District Judge situated at the 
same: place and thus the latter gets juris- 
diction to hear and decide the petition. (X- 
Ref:— M. P. Civil Courts, Act. (19 of 1958), 
Ss. 3 and 7). AIR 1967 biadh Pra 243, Ex- 
plained ‘and Distinguished.’ (Case law dis- 
cussed). (Para 8) 


Only because two distinct authoritias 


_ are mentioned in Section 20, the conclusion 


is not justified that the authority is confer- 
red on them ‘as persone ‘designata. The 
District Judge or the Additional ` District 
Judge is referred to in that section as a 
Judge, that is, a person nee a judicial 
(Para 6) 


«Jt is’ ‘true that spade Section 8 of the 
M. P.. Civil’ Courts Act the ~.Court of the 
District Judge and that of the Additional 
District Judge are different classes of Courts 
and the latter is not an adjunct of the for- 


mer. But the Additional District Judge is 
not allotted any functior of his own. He 
JO/JO/E914/71/MVJ ` ' 
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Cases 


exercises function assigned to him by the 
District Judge under Section 7 of that. Act. 
“Thus it follows that any dad jurisdic- 
tion conferred on the District Judge can also 
be exercised by the Additional District. Judge 

the same is entrusted to him by the Dis- 
trict- Judge. (Para 7) 


Further, though the right to stand for 
election or to elect is no= a eon law 
right but a statutory Tight, t becomes a 
Civil right as soon as it is ae by the 
statute and once the disposal of the dispute 
is entrusted to a Civil Court, the procedure 
of that Court must apply unless it is prohi- 
bited by the Statute itself. There is no pro- 
hibition in this regard in the M. P. Munici- 
palities Act nor can it be :nferred from Sec- 
tion 20 or the ‘Rules mads thereunder. 

(Para 12) 
Referred: Chrcnological Paras 
(1968) a 1968 SC 884 (V 55) = : 
(1968) 1 SCR 372, Collector Vara- 
nasi v: Gauri Shankar 


(1967) AIR 1967 Madh Pra 243 (V 54) 


= 1967 Jab LJ 69, Motilal v. Narain- 
prasad 1, 
(1965) Misc, Petn. No. 43 of 1965 
(Madh Pra), Ghansham Prasad v. 
Nootanesh Chandra I 
(1961) ATR 1961 SC-606 (V 48) = 
- 1961 (1) Cri LJ 740, Central Talkies 
Ltd. v. Dwarka Prasad 3, 8, 18 


(1960) 1960 MPLJ 379 = 1960 Jab 
LJ 261, Ramchandra v. B 
Addl. Dist. Judge , 7, 8, 9 

(1958) AIR 1958 SC. 947 (V 45) = : 
1959 SCR 1177, Hanskumar v. 
Union of India 

(1958) AIR 1958 Madh P-a 286 (V 45)” 
= 1658 MPLJ ‘459, Bhojraj v. State 
of M. P. 2, 7, 9 

(1956) ATR 1956 SC 891 (V 48) = 

' 1956 Cri LJ 781, Kuldip Sing os 
State of Punjab “10. 1 

(1924) ATR. 1994 Mad 5€1 (V: 11) = 

_ILR 47 Mad 869 (FB), Parthasarathy 
Naidu v, Koteswara Rao 3, 8 


2M. P.  [Prs. 1-2] B. B. Mandloi v. Dattatraya (FB) (Bhargava J.) 


(1918) 1913 AC 546 = 82 LJKB 1197, 
National Telephone Ca. Lid. v. 
Post Master General 2, 8 11 


BHARGAVA, J.:— An election for 
Mandleshwar Municipality was held „at 
Mandleshwar where the Court of the Dis- 
trict Judge is situate for the Civil District of 
West Nimar, Mandleshwar. is also within the 
Revenue District. Section 20 of the Madhya 
Pradesh Municipalities Act, 1961,- provides 
for filing an‘ election petition. The section 
reads as under: Pa 

“20. Election petitions.— (1) No elec- 
tion or selection under this Act shall be call- 
ed into question except by a petition pre- 
sented in accordance with the.provisions of 
this section. | 


(2) Such petition may be presented on 
one or more of the grounds specified in 
Section 22— 


s en vooo ovt ete eee p ume @ 


ee) 


ji 
to the District Judge, where-such elec- 


tion or selection is- held: within the revenue 
District in which the Court of the’ District 
Judge is situate, and in any other case, to 
the Additional District Judge -having the 
permanent seat of his Court-within the re- 
venue District in which such election or 
selection is held and if. there be more than 
‘one such Additional District Judge within 
- the said revenue District, to such one of 
them asthe District Judge may specify for 
the purpose (hereinafter such District Judge 
or Additional District Judge referred to -as 
Judge). À 

X > 


x7 


- xX X X 
Dattatraya, the non-applicant No. 1, ‘had fil- 
ed an election petition challenging the elec- 
tion of Babulal, the applicant, before the 
District Judge, Mandleshwar. The District 
Judge, however, transferred the petition for 
disposal to Shri G. -K. Sharma, 
District Judge, Mandleshwar, The learned 
Additional District Judge set aside the elec- 
tion of the applicant Babulal. Babulal, there- 
fore, preferred a revision before the High 
Court as contemplated under Section 26 of 


the M. P. Municipalities Act, 1961. In that- 


revision it was urged before the learned 
Single Judge that under S. 20 of the M. P. 
Municipalities Act the authority is conferred 
on the District Judge or the Additional .Dis- 
trict Judge, as the case may be,:as a persona 
designata or a special tribunal and, as such, 
the District Judge had no authority to trans- 
fer the election petition to the Additional Dis- 
trict Judge for disposal and that the Additional 
District Judge acted ‘without jurisdiction in 
disposing of the same. Reliance was placed 
onthe decision of a Division Bench of this 
Court in Motilal v. Narainprasad, 1967 Jab 
LJ 69 = (AIR 1967 Madh Pra 243). In 
that case, Rule 48 of the Cantonments Elec- 
toral Rules provided that .an. election peti- 
tion could be presented to the District. Judze 
of the District within which the election was 


tained in 


Additional 


A.I. R. 


held or where there was no District Judge, 
to such Judicial Officer as the State Govern- 
ment might appoint in this behalf. Rule 45 


then provided that the District Judge (or the 


' Oficer | appointed in accordance with R. 43) 


or any, Judicial Officer subordinate to him 
and not below such rank as the State Gov- 
ernment may by notification prescribe in this 
behalf |to whom the District Judge may 
transfer the. petition, shall dispose’ of the 
petition, As the Additional District Judge 
had disposed of the election petition in that 
case, the question arose as to whether he 
acted with jurisdiction. On the wording of 
Rules 43 and 46 it was held that the District 
Judge or the special officer appointed by the 
State Government was a persona designata 
and the -functions assigned to him were ad 
hoc functions exercisable by that person and 
not functions additional to those allotted to 
him under the Civil Courts Act of the State 
concerned, A similar view was taken in 
another| case, Ghanshyamprasad v. Noota- 
nesh Chandra, Misc. Petn.. No. 48 of 1965 
(Madh Pra). That case was on the: inter- 
pretation of the provisions 
Bharat Municipalities’ Act, 1954. | 

2. On the other hand, it was urged 
before the learned Single Judge ‘that the 
Da aed ie conferred on the District Judge 
under Section 20 of the M. P. Municipali- 
ties Acti is as the presiding officer of an es- 
tablished Court and not asa persona desig- 
nata and that it was consequently: open for 
him to ‘act in exercise of its general powers 
under the Madhya Pradesh. Civil . Courts 
Act or Section 24 of the Civil Procedure 
Code to. transfer the petition . to the - Addi- 
tional District Judge. The provision con- 
Section 26 (2) of the M. P. Muni- 
cipalities Act providing for a revision. is in- 
dioative | of the fact that the District- Judge 
does not act as a persona designata. Re- 
liance was placed in support of this conten- 
tion on a Division Bench. decision of 
this Court in’ Ramchandra v, Second Addi- 
tional District Judge, 1960 MPL] 879 and 


Bhojraj_v. State of M. P., 1958 MPL] 459 


= (AIR 1958 Madh Pra 286). In ‘those 
cases also similar pròvisions of the 
Ce P: | and Berar | Municipalities. Act, 


1922, were considered and it was held 
that the|District Judge did not act as a per- 
sona designata. :. Thus, inthe first set of 
cases the conclusion is based on the terms 
of the special statute „which, it is alleged, 
excludes |the power of an Additional District 


Judge to hear and decide an election peti- 
tion; while the sscénd set relies 


n; upon the 
principle| underlying the case of National 
Telephone Co. Ltd. v. Post Master General, 
1913 AC 546, that when an election peti- 
tion is required to be heard by the District 
Judge it| is merely by. way of extension of 
its general jurisdiction and not because of 
its being created an ad hoc tribunal or as 
persona designata and that the -District 
Judge consequently could act under its 
power transferring the case under the 
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provisions of the: Civil Courts: Act :or under 
Section 24 of the Civil Procedure Code. 


Because of this ig epee ecnflict, the learn- 
ed Single Judge has referred the following 


question for the decision. of the: Full Bench: ` 


_ “Whether it is competent for an Addi- 
tional District Judge whose Court is -situat- 
ed at the same ‘place.where the Court of 
District Judge is situated to hear and decide 
an election petition which the District Judge 
has transferred to it for disposal having re- 
gard to the provisions contained in Sec. .20 
of the Madhya Pradesh Municipalities Act, 
1961 P” ae ae 
>- 8. °° It would be helpful at this’ stage 
to: discuss some:cases of tke Supreme Court 
in which the question of ‘pers6na designata 
has been considered, The first case’ is that 


-of Central. Talkies Ltd. v. -Dwarka Prasad, 


AIR 1961 SC -606. Section 3 of the U. P. 
(Temporary) Control’ of Rent -and Eviction 
Act (8. of 1947) provides that “no suit shall, 
without the permission of the ‘District Magis- 
trate, be filed in any‘ civi. Court against a 
tenant for his eviction. fram any accommo- 
dation, -except on-one or more’ of the follow- 
ing grounds.” Section 2 (d) of the said Ac: 
defines. -“District ` Magistrate” as under : 
“istrict Magistrate’ “includes an officer 
authorized by :the District Magistrate to per- 
form any. of ‘his. functions under this Act.” 
In this case, the District Magistrate, to’ start 
with,.made over the case -to the Additional 
District -Mapistrate, but the latter sent back 
the ‘case ‘to the District Magistrate ‘asking 
for a.transfer because: be had’. been ap- 
proached on ‘behalf of.one of the: parties. 
The - District Magistrate thereafter passed 
an order transferring - the case. ‘to. another 
Additional :District Magistrate for disposal. 
The question. raised befcre the . Supreme 
Court was as to whether. he District Magis- 
trate could transfer the case as indicated 
above. In that ‘case, it was urged that on 
the wording of ‘the:U. P. (Temporary) Con- 
trol of Rent and Eviction Act. the ‘District 
Magistrate’ mentioned in Section 3 was a 


persona designata. and that either he’ or an. 


officer authorized by him to. perform his 
functions could grant. the permission; inas- 
much as the District Magistrate -had not 
authorized the Additional District Magis- 
trate, to:whom.the case. was transferred, ard 
as the transfer in.:question. ‘was in exercise 
of the general power of transfer, the. Adci- 
Magistrat2:: acted without 
jurisdiction.‘ ‘Their Lordships of the 
Supreme Court” repelled - this contention. 
They held: c > ` ee wade R 
“The argument that the District- Magis- 
trate was.a persona designata cannot be ac- 
cepted. Under,the, défimition’. of ‘District 
Magistrate’ the special authorisation by the 
District Magistrate had tke effect of creating 
officers exercising the powers of a District 
Magistrate under the. Eviction Act. To that 
extent, those -officers would, on -authorisa- 


tion; be equated to the: District Magistrate. 


B: B.*Mandloi v.-Dattatraya (FB)((Bhargava Do 


[Prs. 2-4] M. P. 3 


A persona designata is ‘a person who is 
pointed out or described as an individual, 
as’ opposed ‘to: a person ascertained. as a 
member of a class, or as filling a particular 
character? (See Osborns Concise Law Dic- 
tionary, 4th Edn.; p. 253). . In the words of 
Schwabe, C. J. in Parthasaradhi Naidu v. 
Koteswara Rao, ILR. 47.Mad 369 = (AIR. 
1924 Mad 561) (FB), persona designata 
are ‘persons selected to act in their private 
capacity and not in their capacity as Judges 
The same consideration applies also-to a 
well-known officer like the District’ Magis- 
trate named by virtue of his office, and 
whose powers the Additional District Magis- 
trate can also exercise and who can create 
other officers equal to himself for the pur- 
poses of the Election Act.” (p. 609), 
It was, therefore, held ‘that inasmuch as 
under Section 10 (2) of the Code of Crimi- 
nal Procedure the Additional District Magis- 
trate could exercise all the powers of the 
District Magistrate, the. . Additional | District 
Magistrate, to whom.the case was transfer- 
red, could have..validly -disposed of the ap- 
plication for granting. permission to evict. 
From this decision of their Lordships of the 
Supreme Court it is clear that a person as- 
certained as a. member of a-class or as. filling 
a particular character cannot be dubbed as 
a persona designata, A. person to be called a 
‘designated person? must be selected to. act 
in his private capacity. and not in his capa- 
city as, a. Judge. - © . p 

` 4. ` “The ‘second case is’ of Hans- 
kumar v. Union of India,. AIR‘1958 SC 947. 
Section ‘19 (1) (b) .of the - Défence of India 
Act, 1939; provided for appointment, by the 
Central Government of an arbitrator to de- 
termine the compensation payable to a party 
whose property was’ compulsorily. ~requisi- 
tioned; That section provided that the ar- 
bitratot so appointed should ` be a person 
qualified for appointment as a Judge of a. 
High Court. : Section 19‘(1) () of the Act 
further ‘provided that -an appeal shall lie 
against the arbitration award to the High 
Court. In this case the facts were that the 
Central Government had referred the deter- 
mination ‘of the compensation to Shri Jafry, 
Additional District Judge, “Khandwa, . whose 
decision was subjected to appeal before the 
High..Court arid was disposed- of-by a Bench 
of-the Nagpur High Court, Their Lordships 
also’ granted a certificate for appeal to the 
Federal Court undér Sections 109 and 110 
of the Code of Civil. Procedure. : When the 
matter ultimately came before, their Lord- 
ships of the Supreme Court, an objection 
was. raised that the judgment of the High 
Court passed in- appeal under. Section 19 
(1) ( was an award ‘and not a judgment, 
decree or order-within the meaning of Sec- 
tions. 109 and 110 of the Code of Civil Pro- 
cedure and that-the appeal before. the Fede- 
ral Court or its successor, the -Supreme 
Court; was not tenable. , That. objection was | 
upheld by the Supreme Court. In that 
case it -was held. that Section 19 (1) 


4 M. P. [Prs. 4-7] B. B. Mandloi v. 


clearly contemplated a reference to an 
arbitrator and, as such, even when the Addi- 
tional’ District Judge was entrusted with the 
reference, he acted only as an arbitrator. In 
that context, it was held: 


“In that case, the Court hears the 
matter not as a Civil Court but as persona 
designata, and its decision will be an award 
not open to appeal under thé ordinary law 
applicable to decisions of Courts.” ~ 

It was, however, emphasised in that 
case that a statute, however, might provide 
for the decision of a dispute by a Court as 
Court and not as arbitrator, in which case its 
decision will be a decree or order of Court 
in its ordinary civil jurisdiction, and chat 
will attract the normal procedure governin 
the decision of that Court, anda right o 
appeal will be comprehended therein. It 
was further held in that ‘case that inasmuch 
as an appeal is essentially a continuation of 
the original proceedings, the decision of the 
High Court in appeal could not be treated 
as a judgment or decree or order within Sec- 
tions 109 and 110 of the Code of Civil Pro- 
cedure and that the appeal before the Fede- 
ral Court was not tenable. 

5. That decision came for consi- 
deration ‘before the Supremé Court in Col- 
lector, Varanasi v. Gauri-Shankar, AIR 1968 
SC 384 where, on interpretation of Sec. 19 
(1) (£) of the Defence of India Act, 1939, it 
was held that once the appeal was prefer- 
red to the High Court, it no longer retained 
the character or arbitration proceedings and 
the High Court functioned as a Court and 
not as a designated person and, to that əx- 
tent, their previous decision in AIR 1958 
SC 947, was overruled. In that case, it 
was held: i 


“Prima .facie it appears incongruous to 
hold that the High Court is not a ‘Court’, 
The High Court of a State is at the apex of 
_the States: judicial system. It is a Court of 
record. It is difficult to think of a High 
Court as anything other than a ‘Court’. We 
are unaware of any judicial power having 
been entrusted to the High Court except as 
a “Court. Whenever it decides or deter- 
mines any dispute that comes before it, it 
invariably does so as a ‘Court’. That. apart, 
when Section 19 (1) ( specifically says that 
an appeal against the order of an arbitrator 
lies to the High Court, we see no justifica- 
tion to think that the legislature said some- 
thing which it did not mean,” 


A The- combined effect of -the 
abovesaid three decisions of the Supreme 
Court is that when a statute confers autho- 
rity on a judicial officer, one should be slow 
in saying that the legislature confers such 
authority on the said judicial officer as a 
persona designata, especially when a, per- 
sona designata is “a person who is pointed 
out or described as an individual as opposed 
ito a person ascertained as a member of 
-'elass, or as filing a particular character.” It 
is from this point of view :that the provisions 
of the M. P. Municipalities Act, 1961, and 


Dattatraya: (FB) (Bhargava J.) 


| 


A. I. R. 


the Madhya Pradesh Civil Courts Act, 1958, 
must be considered, Now, in this State the 
Civil District and the Revenue District are 
not cotextensive. In certain cases, two or 
more’ ‘Revenue Districts are included in the 
same Civil District. In conferring authority 
on the| District Judge regarding- election 
petitions arising from the Revenue District 
where the holds his office while conferring 
similar | authority on the Additional District 
Judge where he holds his Court in another 
Revenue District the idea is to confine the. 
disposal of the election petitions within the 
geographical area comprised in a Revenue 
District! The idea appears to be to save the 
parties |from unnecessary expenditure of go- 
ing to ilong distances to get the dispute 
settled.| Only because two distinct authori- 
ties are mentioned in Section 20 of the 
M. P. ee Act, the conclusion is 

ified that the authority is conferred 
on them as persona designata. The District 
Judge or the Additional District Judge is re- 
ferred in that section:as a Judge, that is to 
say, a person holding a judicial office and 
the reference cannot be said to be a refer- 
ence to} a persona designata as indicated 
above. 


7. It is, no doubt, true that under 
Section 8 of the M. P. Civil Courts Act the 
Court of the District Judge and the ‘Court 
of the Additional District Judge are different 
classes‘ of Courts and an- Additional District 
Judge is not an adjunct of the Court of the 
District |Judge, But from the provisions of 
Section 7 of the said Act it would appear 
that the) Additional District Judge is not al- 
lotted any function of his own. - Sub-sec- 
tion (2) lof Section 7 provides that an Addi- 
tional District Judge shall discharge any of 
the functions of a District Judge, ‘includin 
the functions of the Principal Civil Court o 
original jurisdiction, which the District 
Judge may, by gener or special order, as- 
sign to him and in the discharge of such 
functions, he shall exercise the.same powers 
as the District Judge. From this provision 
it is clear that an Additional District Judge 
is a delegate of the powers entrusted to 
him by the District Judge and in the case 
of such |ldelegation e exercises all the 
powers of the District Judge, including 
those of|the Principal Civil Court of origi- 
nal jurisdiction. It- thus follows that any 
statutory | jurisdiction conferred on the Dis- 
trict Judge can .also be exercised by the 
Additional District Judge if the same is en- 
trusted to him by the District Judge. The 
expression “any of the functions of a Dis- 


trict ae including the functions of the 


not jus 


Principal |Civil Court ‘of original jurisdiction” 
is wide enough to authorise the District 
Judge to|delegate his own powers. vested in 
him under the M. P. Municipalities Act. 


Even the Additional District Judge 
having his ‘seat in the Revenne District jis 
not authorised to exercise any powers on his 
own. He can exercise only . those powers 
which m delegated to him by the ‘District 
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Judge. If the provisions of S. 20 of the M. P. 
Municipalities Act are considered in this 
background; it would. be clear that the elec- 
tion petition .is to. be’ enter-ained by the Dis- 
trict Judge or his delegate, ..This. is made 


more clear in: Séction 20 under the provi- 


sion which authorises the District Judge to 
nominate any one of the Additional -District 
Judges for this purpose if in the same Re- 
venue District there are more than ons 
Additional Datan [aces In this . view af 
the matter, it’ would follcw that what Sec- 
tion 20 contemplates is -hat .the election 
etition shall be entertained by the District 
udge; and if the matter comes from ano- 
ther Revenue District, it shall be entertain- 
ed by the delegate or the nominee of the 
District Judge and that’ this. provision. is 
made with a view to get the election peti- 
‘tion disposed of within the -. geographical 
limits of a Revenue District, and..nothing 
more, The argument advanced on beh 
of the applicant that the decisions of this 
Court in 1960 MPL] 879 and 1958 MPL. 
459 = (AIR 1958 Madh Pra 286), are dis- 
tinguishable because of slightly different 
provisions of the C. P. and - Berar Munici- 
palities Act and the C. P. Courts Act on the 
interpretation of which the decisions are 
based loses all ‘significance. - 
.- § . Under Section -20-A of the C. P. 
and Berar Municipalities Act,’ 1922, the elec- 
tion petition could be pr2sented to the Dis- 
trict Judge or the Additional District’ Judze 
or to a Civil Judge especially empowere 
by the Provincial ‘Govermment in this þe- 
half, Here also-thé three. different judicial 
officers, namely, the [istrict ` Judge, the 
Additional. District Judge and the Civi 
Judge were referred to. =n the C. P. Courts 
Act it is no. doubt true that the only Courts 
contemplated were - those of the District 
Judge and the Civil Judge, and the Addi- 
tional District Judge was an adjunct -of the 
District Judge’s Court. But even under that 
Act the Additional District Judge could 
‘exercise the powers of -he District Judge 
only in those cases whica were entrusted: to 
him ‘by general or special order. of the Dis- 
trict Judge. It would, therefore; ` appear 
that the M. P. Civil- Courts Act by consti- 
tuting a separate Court of the Additional 
District Judge has not effected any material 
departure from the position which already 
existed, . In 1960 MPL 
Division Bench observed: - 


“To say that the authority for enquir- 
ing into the election petition is to be the 
District Judge or the Additional District 
Judge or a Civil Judge. First Class espe- 
cially empowered: and therefore the autho- 
rity before whom an election petition is 
presented and who is trying acts as a per- 
sona designata*is to deprive the phrase per- 
sona designata of all its real significance. 
The provision in sub-section (4) that no: ap- 
peal shall lie against the decision `of the 


Judge on an election petition and the pro- 


vision in sub-section (5) that such decision 


. 379 (supra), the' 
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would be open to revision by ' the High 
Court ‘indicate that the Judges 
in sub-section (2) function © as Courts and 
not as.persona designata. If these function- 
aries were intended to act as persona desig- 
nata, then it would have. been wholly un- 
necessary to provide -that their decision 
would not be open to -appeal or that it 
would’ be open to revision . by the High 
Court. . In that case, the decision would not 
have been either appealable or revisable as 
a matter of law. It is because that these 
authorities were required to determine: elec- 
tion matters as Courts and as a part of 
their- general jurisdiction that the Legisla- 
ture thought it necessary to insert a provi- 
sion that their decisions would not be ap- 
pealable but open to revision. If sub-sec- 
tions (4) and (5) had not been inserted in 
Section 20-A, then the decisions of election 
Judges would. have been, under the ordi- 
nary law, appealable as well as open to 
revision. Section 20-A (2) is an instance of 
enlargement of -jurisdiction of Court subject 
to restrictions on the appealability of the 
decision.. It.seems to us necessary to dwell 
on the matter further. The present case be- 
longs to the category of the .cases reported 
in 1918 AC .546 and ILR 47. Mad 369 =. 


(AIR 1924 Mad 561) (FB).” 


‘It may be mentioned here that the dic- 
tum ‘in ILR 47’ Mad 869 = (AIR 1924 
Mad 561) (FB), that ‘persona designata are 
persons selected to act in their private capa- 
city and ‘not in their ney as Judges’ 
was specifically approved by their Lord- 
ships of the Supreme Court in AIR 1961 
SC_ 606, already referred to. ` The above- 
said observations of the Division’-Bench of 
this Court, therefore, appear to be consis- 
tent' with the three Supreme Court cases, 
already referred to. 


. 9. . Shri Dabir, learned counsel for 
the applicant, however, strenuously: urge 
that under Section 23 of the M. P. Munici- 
palities Act, 1961, the election 
required to be enquired into an 
of according to such summary procedure as 
may be prescribed by rules made under the 
Act and the Rules tramed’ under the Act 
clearly indicate that the function entrusted 
to the District Judge or the Additional Dis- 
trict Judge, as the case may’ be, was not 
an ae eae of the jurisdiction already 
existing but as a specific authority, if not 
a perscna sigs oer To start with, he re- 
ferred to the definition of a ‘Judge’. That 
definition does nothing more than to refer 
to the District Judge or the Additional Dis- 
trict Judge in terms. of Sub-section (2) of 
Section 20 of the M. P. Municipalities Act. 
It may be noted that the function of Sec- 
tion’ 20 of the Act is not only to indicate 
the authority beforé whom the election peti- 
tion is to be filed but the. section-also con- 
fers power on that authority of the disposal 
of the petition. In: this view of the matter 
a separate definition of a: Judge was. not 
called -for and even’ if any such definition 


etition is 
disposed 


. mentioned: 


~~. 
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is given, which is nothing but the repetition 
of the provisions of Section 20, it makes no 
difference. We cannot- also read in that de- 
finition something more which is not in Sec- 
tion 20, as, to that extent, it would be re- 
ugnant to the main provision. Shri Dabir 
ae our special attention to Rules 11, 12, 
18, 14, 15, 17 and 18 of the Madhva Pra- 
desh. Municipalities (Election - Petition) 
Rules, 1962. (These Rules provide that for 
the purposes of enquiring into such peti- 
tions the Judge sha have powers which 
are vested in a Court. under the. Code of 
Civil Procedure, 1908, in the matters speci- 
fied, such-as, discovery and inspection, en- 
forcing of attendance of witnesses, compell- 
ing the production of documents, examina- 
tion of witnesses.on oath, etc., and making 
provision for application > of the provisions 
of the Indian Evidence Act, 1872 etc. 


- The argument is: that if the election 
petition was to lie before the. Court of esta- 
blished jurisdiction, there was-no necessity 
of making any elaborate-provision as to the 
procedure to be followed in the’ Rules made 
by the State Government under Section 28 
of the Madhya Pradesh Municipalities Act. 
Similar Rules’ were made under the C. P. 
and Berar Municipalities Act’ as’ well; and 
yet in both the cases, namely, 1960 MPL] 
879 and. 1958 MPLJ 459 = (AIR 1958 
Madh Pra 286), it was held that the Courts 
acted as judicial officers and not as persona 
designata. When any authority is. conferred 
on a Court and a procedure is, provided there- 
for, it is no doubt. true that “the Court 
is required to follow that procedure. If the 
Rules curtail any’ of the powers . conferred, 
on such Court.under its ordinary procedure, 
to that extent the ordinary procedure would 
stand modified. The. Rulesin questionin no 
way try to curtail such a procedure, What the 
Rules do is to confer the procedural powers 
already vested in the Court. _ To that ex- 
tent, the Rules ‘can be treated as superflu- 
ous or redundant. However, only because 
the State Government thought it fit to pres- 
cribe these rules, it cannot be inferred that 
the intention of the Legislature was to con- 
fer the power on’ the District Judges or the 
Additional District Judges,: as ‘the. case may 
be, as persona designata.,  . 


10. Shri Dabir, learned counsel for 
the applicant, .relied on the decision of the 
Supreme Court in Kuldip Singh v. State -of 
Punjab, AIR 1956 SC 391, in support of 
his contention that inasmuch as the M. P. 
Civil Courts Act, 1958 constituted a distinct 
Court of the District Judge’ and: the Addi- 
tional District Judge, the special power con- 
ferred under Section 20 of the M. P. Muni- 
cipalities Act on the two Courts depending 
on different circumstances must be taken to 
_-be the jurisdiction of that Court alone and 
that the District Judge had no authority to 
transfer. the case to the Additional District 
Judge. He urged that even if it was- held 
that the jurisdiction’ conferred 
M. P. Municipalities Act. on the District 
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under. the . 


ÀA. I. R. 


Judge or the Additional District Judge, as 
the case may be, was not as a persona de- 
signata, [that jurisdiction was confined to 
that Court alone and: that the District Judge 
had no-jauthdrity to transfer: the. case “in 
exercise jof powers under Section 7 of the 
M. P..Civil Courts Act or Section 24 of the 
Code of! Civil Procedure. : 


Il.| Now, ina Kuldip  Singh’s case, 
AIR 1956 SC 391 (supra), an application’ for 
filing a complaint under Section 476 of the 
Code of |Criminal Procedure was made to a 
Judge, who was not the successor of the 
Court before whom perjury was committed: 
That Court, therefore, referred the matter 
to the District Judge. The District Judge 
thereupon _transferred the case to a Senior 
Subordinate Judge for“disposal. That Court 
passed ah order that a’ complaint be filed. 
On appe; l; the Additional District Judge 
held that, the Senior Subordinate Judge not 
being a a of the original Court had 
no jurisdiction to deal with. the. matter. 

District Judge 
fit case warranting 


On merits, the' Additional 
found that it was nota 
the filing of a complaint. When the matter 
went to |the Hig. Court in revision, that 
Court held that the Senior Subordinate 
Judge had jurisdiction and that it was a fit 
case in which a complaint should have béen 
filed. Inj this view of the matter, the order 
of the Senior Subordinate: Judge was - res- 
tored and -the order of. the. Additional Dis- 
trict Judge was set aside. - Now, in that 
case, it was obvious that the Senior Subor- 
dinate Judge not being the successor of the 
original Court -had no jurisdiction to enter- 


tain the application under Section 476 of 
the Code! of Criminal! Procedure. - The 
question then arose „before . the Supreme 


Court as |to whether the Additional District 
Judge, who heard the appeal and came to 
a contr conclusion, ‘was an appellate 
Court to-which the appeal-from the Subor- 
dinate Court would ordinarily lie and in 
that case {would the Additional District 
Judge be|competent to entertain the appli- 
cation in |the absence of the successor-in- 
office of | the Subordinate Judge? While 
considering this aspect of the matter, their 
Lordships {considered the Punjab Courts Act, 
1918, and] noted that . under that Act- two 
distinct Courts, namely, that of the District 
Judge and the Additional District Judge “were 
established; but the decision turned on: the 
question as to whether an appeal — would 
ordinarily jlie to the District Judge or the 


Additional District Judg . 
—. Their Lordships | pointed.’ out . that 


“subordination? was given a special meaning . 


under sis 195 (8) of the Code of Cri- 
minal Procedure and under that section the 
test laid down was that to make a Court 
subordinate: to another an appeal must or- 





dinarily lie. from the former Court to the 
latter. It iwas in this context that their 
Lordships noted that under the Punjab 


Courts Act inasmuch .as the. Additional Dis- 
trict — discharge. the functions, 
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his Court could not be treated as one to divide itself into sections and sit as division 


which ordinarily an appeal would lie from 
the Court of the Subordinate Judge. In 
that case, the matter had reached the Addi- 
tional District Judge by way of appeal and 


not because the District Judge had by spe- 
cial order directed the Additional District 
Judge to exercise his functions under Sec- 


tion 195 (8) of the Code of Criminal Proce- 
dure. In this context, their Lordships ob- 
served: | 

“The application weat instead to the 
Additional District Judge and what we now 
have to see is whether zhe Additional Dis- 
trict Judge had the requisite power and 
authority. That depends on whether the 
Additional District Judge was a Judge o' 
the District Court or whether he formed a 
separate Court of his like the various Subor- 
dinate Judges and that -n turn* depends on 
the language of the Pun‘ab Courts Act.” 


Their Lordships further went on to say: 

“The Court of the Additional Judge is 
therefore constituted a distinct class of 
Court, and it is to be observed that the 
Act speaks of the Court of the Additional 
District Judge as is the case with certain 
other Acts in other parts of India........ 


The Punjab Courts Act nowhere speaks 
of an Additional District . Judge or of an 
Additional Judge to the District Court; also, 
the Additional Judge is not a Judge of co- 
ordinate judicial authorizy with the District 
Judge. Section 21 (1) states that — 

‘When the business pending before any 
District Judge requires the aid of an Addi- 
tional Judge or Judges for its speedy dis- 


posal, the State Government may appoint 
such Additional Judges as may be neces- 
sary. 

But these Judges canno: discharge all the 
judicial functions of the District Judge. 


Their jurisdiction is a ‘imited one and is 
limited to the discharge of such functions 
as may be entrusted to them by the Dis- 
trict Judge. Section 21 (2) states that— 


‘An Additional Judge so appointed shall 
discharge any of the functions of a District 
Judge which the District Judge may assign 
to him.’ 

It is true that sub-sect:on 
say that— 


‘in the discharge of those functions he 
shall exercise the same powers as the Dis- 
trict Judge.’ 
but these powers are lmited to the cases 
with which he is entitled to deal. Thus, if 
his functions are confined to the hearing of 
appeals he cannot exerzise original jurisdic- 
tion and vice versa. But if he is invested 
with the functions of an appellate tribunal 
at the District Court level, then he can 
exercise all the powers of the District Judge 
in dealing with appeals which the District 
Judge is competent to entertain. 

This is a very different thing from the 
administrative distribution of work among 


(2) goes on to 


Courts.” 


> From the observations, quoted above, 
it is clear that what their Lordships were 
concerned with in that case was to see as 
to whether the Court of the Additional Dis- 
trict Judge was a Court to which ordinarily 
an appeal from the Subordinate Court 
would lie. In that context it was held that 
inasmuch as the Additional Judge could act 
only as a delegate of the District Judge, it 
could not be said that the appeal would 
ordinarily lie tó him. This was so in spite 
of the fact that when any case was entrust- 
ed to the Additional Judge, he could exer- 
cise all the powers of the District Judge. It 
is thus clear that this particular case is no 
authority for the proposition that even in 
those cases where two distinct Courts of 
the District Judge and the Additional Dis- 
trict Judge are constituted with a provision 
that the Additional District Judge shall 
exercise the powers of the District Judge 
with respect to those cases which are trans- 
ferred to him, the District Judge cannot 
transfer a case under a statute under which 


the jurisdiction is conferred on him, The 
matter, in our opinion, has to be resolved 
on the principles enunciated in 1918 AC 


546, and not on the question as to whether 
there were two distinct Courts or one was 
the adjunct of the other. 


12. The other limb of the argument 
of Shri Dabir was that the election proceed- 
ings are not common law rights but they 
owe their existence to statutes and, as such, 
the ordinary rules of procedure of the Court 
to which the matter of deciding the dispute 
is entrusted cannot be invoked, and hence 
the District Judge had no right to transfer 
the case to the Additional District Judge. 
It is no doubt true that the right to stand 
for election or to elect is not a Common 
Law right and is a statutory right. Even 
so, that becomes a civil right as soon as it 
is conferred by the statute, and once the 
disposal of the dispute is entrusted to a 
Civil Court, the procedure of that Court 
must apply unless it is prohibited by the 
statute itself. It may be noted that there 
is no such direct prohibition under the 
M. P. Municipalities Act. No such prohibi- 
tion can be inferred from the provisions of 
Section 20 of the Act or the Rules made 
thereunder as indicated already. 


18. This brings us to the considera- 
tion of the case in 1967 Jab LJ 69 = (AIR 
1967 Madh Pra 248). .The decision is bas- 
ed on the following factors, namely: (1) In 
Rules 48 and 45 of the Cantonments Elec- 
toral Rules there is no mention of the Dis- 
trict Court or the Principal Civil Court of 
original jurisdiction, but there is mention 
of only a District Judge, which, according 
to sevaral High Courts, have een under- 
stood to mean a persona designata; that is 
to say, Rules 48 and 45 do not assign one 
or more additional functions to the highest 
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original Civil Court of the District alreedy 
functioning under the Civil Courts Act, but 
they create a separate ad hoc tribunal for 
' the express pupone of enquiring into and 
disposing of the election petitions, (i) 
Rule 46 confers the powers of a Civil Court 
for purposes of summoning . and enforcing 
the attendance of witnesses “As if he were 
a Civil Court.” This provision would not 
have been there if already the District Judge 
was a Civil Court properly.so called fune- 
tioning under the Civil Courts Act; and (iii) 
Under the M. P. Civil Courts Act the Courts 
of the District Judge and» the Additional 
District Judge are distinct entities. l 
In that case, various decisions uncer 
the Hindu Marriage Act of this Court were 
brought to the notice’ of.the Bench; kut 
those cases were distin 
that Rule 45 speaks only of a District Judge 
and Rule 46 speaks about the District Judge 
as if he weré a Civil Court. That - is not 
the case here... On this short ground, that 
case can be distinguished. The Bench has 
very candidly observed: eed : 


“The distinction is some what. fine; but 
‘as the wording of the rules stands and in 
the absence of an appropriate notification 
by State Government the Additional Dis- 
trict Judge had no jurisdiction to enquire 
into- election’ petitions.” , 
We may also point out that in that case 
the question whether the District Judge 
could be treated as a persona designata as 
defined in AIR 1961 SC 606, was not at 
all considered, The effect of other Supreme 
Court decisions was also not considered. 
We, therefore, feel that the observations =n 
that case aré confined to that particular 
case and are not of general application. ` 


14. ` For the abovesaid reasons, the 
answer to the question must be given in 
the affirmative, 
. Answer in afirmative. 


AIR 1972 MADHYA PRADESH 8 
(V 59 C 2) | 
(GWALIOR BENCH) | 
SHIV DAYAL.AND K. K. DUBE, JJ. 


Madanlal Kanhaiyalal, Applicant v. Jai 
Narayan Gendalal’Jatav, Non-Applicant. 

Civil Revision No. 64 of 1968, D/- 14- 
4-1971, referred by S. M. N. Raina J., D/- 
26-10-1970. ` E 

Civil P.. C. (1908), O. 17, R. 3 — 
Court cannot proceed under Rule 3 in ab- 
sence of party. O E i 
~ It is not open to the Court to proceed 
under Order 17, Rule 3, C. P. C. in the 
absence of a party. In case of non-appear- 
ance of a party the matter must be dealt 
with under Order 17, Rule 
under Rule 2 the Court has widest possible 
discretion to dispose of the suit in one of 


IO/JO/E578/71/DGB: 


ished on the ground. 


‘the Court’ of Small Causes 


-upon the/jtrial Court dismisse 


2. However, ` 


the modes directed by Order 9, C. P. C. or 
to make such other order as it thinks fit, 
but not|to dismiss the suit on merits. The 
discretion has to be exercised on sound 
judicial principles and it will -be subject to 
scrutiny iby the superior Court. © te 

(Para 20) 


Where the Court proceeds under 
Order 17, Rule 3 in the absence of a party, 
although] the other conditions laid down in 
the said! rule are fulfilled, the order must 
be construed as one under Order 17, R. 2, 


not on the ground that it was not expedient 


for the Court to do so, but on the ground 
that thei Court had no power to do so. 
(Para 20) 

N.. K. Jain, for Applicant. l 

SHIV DAYAL,  J:—- The followin 
questions have been referred by a learne 
single Judge for decision by a Division 
Bench:— l 

“(1) | Whether it is open to the Court to 
proceed under Order 17, Rule 3, C. P. GC, 
in the absence of:a party? 

(2) Where the Court proceeds under 
Order 17, Rule 8 in the absence of a party 
and the jconditions laid down in the said 
Rule are! fulfilled, whether the order can 
still be construed as one under Order 17, 
Rule 2, merely on the ground that it was 
not expedient for the Court to. do so?” 


2. | The revision-petitioner filed in 
a suit against 
the respondent for recovery of money. . On 
October 7, 1967, which was the date for 
disposal of the suit, the defendant filed his 
written statement denying the claim. How- 
ever, at the request of the plaintiff the hear- 
ing was ‘adjourned to November 8, 1967, 


. for evidence, subject to payment of Rs. 4/- 


as costs. | On the last mentioned date, when 
the case iwas called on for hearing in the 
early hours, the plaintiff did not appear; 
and his counsel, though present, requested 
for time |till 1 P. M. When the case was 
again taken up at about 1 P. M., neither 
the plaintiff nor his counsel appeared. There- 
the suit say- 
ing that the plaintiff had not adduced’ any 
evidence inspite of an adjournment having 
been granted on the plaintifs request for 
production of evidence. A decree was 
drawn up| on the same date. 

3. On January 11, 1967, the plain- 
tiff made|an application under Order 9, 
Rule 9, C. P. C., for restoration of the 


‘suit stating the circumstances in which he 
was prevented from appearing 
‘ber 8, 1967. 


on Novem- 
The trial Court dismissed 
that application holding that it was not 
maintainable inasmuch as the suit had heen 
dismissed junder Order 17, Rule 8, and not 
under Order 17, Rule 2, C. P. ©. Bein 
aggrieved |by that order, the plaintiff - file 


this revision, - 


4, To answer the question referred 
to us, we shall first advert to the scheme 


of Order |17, C. P. C, That Order, the 


ALR ` 


P: 
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heading of which is “adjouznments” consists . 


of only three Rules. Normally, on the date 
fixed for hearing, the hearing should begin 
and conclude. At any rate, it must con- 
tinue from day to day untl concluded, but 
there may be circumstances in which the 
Court may find adjournmert of the hearing 
beyond the following day to be necessary. 
Rule 1 of Order 17 vests in the Court a 
discretion to grant time to parties on suffi- 
cient cause being shown. Sometimes ad- 
journment becomes necessary by the Court 
on its own motion. Rulsa 2 of Order 17 
lays down the procedure to be followed by 


-the Court when, on an acljourned hearing, 


the parties or any of them do not appear. 
Rule 8 enacts the procedure which the 
Court may follow when a party, who had 
taken time to produce his evidence or to 
perform any other act necessary to the’ fur- 
ther progress of the suit, commits default. 
As we shall presently discuss, Rule 3 con- 
templates appearance of both the parties on 
an adjourned hearing, However, Rule 8 
has no application to a case where the 
hearing had not been adjourned at the in- 
stance of a party, or if it had been so ad- 
journed, the party appeared on the adjourn- 
ed hearing but was in default in respect of 
the act for which he had taken time. 


5. The three Rules of Order 17, 
C. P. C., enact as follows:— : 

Rule 1 “(1) The Court may, if suff- 
cient cause is shown, at any stage of the 
suit grant time to the pacties or to any of 
them, and may from time to time adjourn 
the hearing of the suit. ` 
(2) In every such case the Court shall 
fix a day for further hearing of the suit, and 
may make such order as it thinks fit with 
respect to the costs occasioned by the ad- 
journment: 

Provided that, when the hearing cf 
evidence has once begun the hearing of 
the suit shall be continued from day to day 
until all the witnesses in attendance. have 
been examined, unless ths Court finds the 
adjournment of the hearirg beyond the fol- 
lowing day to be necessary for reasons to 
be recorded.’ 

Rule 2. “Where, on any day to which 
the hearing of the suit is adjourned, the 
parties or any of them fail to appear, the 
Court may proceed to dispose of the suit 
in one of the modes directed in that behalf 
by Order IX or make stch other order as 
it thinks fit.” 

- Rule 3. “Where ary party to a suit 
to whom time has been granted fails to 
produce his. evidence, or 6 cause the attend- 
ance of his witnesses, ‘or to perform any 
other act necessary to the father progress 
of the suit, for which time has been allow- 
ed, the Court may, notwithstanding such de- 
fault, proceed to decide -he suit Forthwith.” 


6. The procedure to be followed on 
the non-appearance of the parties at the 
first hearing is laid down in Order 9 of the 


Code. When there is default of appearance 
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‘another view which recognises the 


merits. 
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at an adjcurned hearing, Order 17, Rule 2, 


comes into play. Rule 2 has no application 
when all the parties are present at an ad- 
journed hearing, but if any party does not 
appear at an adjourned hearing, Rule 2 is 
attracted, no matter for what purpose the 
adjournment had been made. 


7. Rule 2 vests a wide discretion 
in the Court either to proceed to dispose of 
the suit in one of the modes provided by 
Order 9, or to make such other order as 
it thinks fit. The effect of the former is 
to assimilate the procedure when there is 
default of appearance at an adjourned hear- 


ing with that which is enacted in Order 9, 
for such default at the first hearing. Thus, 


if both the parties do not appear, that suit 
may be dismissed as under Order 9, R. 8; 
if the plaintiff appears but the defendant 
does not, the Court may proceed ex parte as 
under Order 9, Rule 6; and if the defendant 
appears but the plaintiff does not, the suit 
is to be dismissed as under Order 9, R. 8. 


8. If the plaintiff does not appear, 
the Court may either dismiss the suit as 
under Order 9, Rule 3 or Rule 8, as the 
case may be, or may make such other order 
as it thinks fit. Decided cases are not uni- 


“form on the interpretation of the expression 


“may make such other order as it thinks fit.” 
One view is that if the Court does not pro- 
ceed in any of the modes directed by O. 9, 
the only course open to the Court is to 
grant an adjournment but the Court cannot 
decide the case on the merits. There is 
power 
Court to give a decision on the 
There is yet a third view according 
to which the Court has power to give a 
decision on the merits, if there is sufficient 
material on record but not otherwise. We 
respectfully concur in the first view when 
the language of Rule 2 is placed side by 
side with that of Rule 8, it becomes clear 
that that expression does riot include a de- 
cision on the merits. The power to “dis- 
pose of” the suit under Order 17, Rule 2, 
is by reference to Order 9 only. Again, in 
Rule 3, the expression employed is “decide 
the suit”. In the second part of Rule 2, 
the power given is to “make such other 
order as it thinks fit” in contradistinction 
to the power to “dispose of the suit” or “to 
decide the suit”. The words “other order” 
denote an order which does not dispose of 
the suit or decide the suit. On this analy- 
sis, it must be said that where the plaintiff 
does not appear on an adjourned hearing, 
his suit cannot be dismissed on the merits 
under Rule 2. 


of the 


9. It may, however, be stated in 
the above context that where the plaintiff 
does not appear and the defendant has clos- 
ed his case, there is no impediment in the 
law which prevents the Court from passing 
a decree in favour of the plaintiff on the 
material on record in spite of his non- 


10 M.. P. [Prs. 9-17] 

appearance, This power is inherent in the . 

Court.. : ts 
10... When the defendant does not 


appear on an adjourned hearing, the Court 
may proceed in his absence’ and mayre- 
cord plaintiffs evidence ex parte and, may 
even pass an ex parte decree. 


Il. As the provisions of Rule 2 
are discretionary the elementary rule which 
is- a celebrated one has to be remembered, 
that is, discretion must be exercised on 
ssound judicial principles. Whether - the 
exercise of the Sisceconiey ower was pro- 
per or not can be scrutinised by the superior 
Court. : o l 
12, Rule 8 of Order 17, C. P. C. 
also applies to an adjourned hearing. This 
Rule contemplates the appearance of all the 
arties at. the adjourned hearing. It is 
limited in its application to. cases. when the 
following conditions are satisfied: (1) The 
adjournment was granted to enable a party 
to produce his evidence. or to cause the 
attendance of his witnesses, or to perform 
any other act necessary to the further pro- 
gress of the suit; (2) such party does not 
perform the act or acts for which time had 
been granted to~- him; and (8) the’ hearing 
had been adjourned at the instance of the 
party which committed default. 


13. 
any party does not appear. It was an argu- 
a ha if this be the correct reading of 
the law, a party will gain, by remaining 
absent, what it cannot by remaining present. 
In other words, if:a party has not Been able 
to perform the act for which he had taxen 
time and if he appears, he incurs the risk of 
a further adjournment being refused and 
the suit to be decided forthwith -by applica- 
tion of Rule 8; but, if he just remains ab- 
sent, the Court can only procéed under 
Rule 2, so that it will be open to it to get 
the clock set back, On this argument; it 
was suggested at the Bar that this proce- 
dure would lead to an obvious injustice be- 
cause a party may then trifle with the Court 
and purposely absent itself. Firstly, this 
argument forgets the discretionary power of 
the Court to refuse to set back the clock so 
that if the Court finds a party to be trifling 
with it. it will exercise its discretion that 
way. But, that’ aside, the languagé of the 
- provisions being clear, the interpretation 
-which will dó violence to them cannot be 

given merely on a supposition that the legis- 
lature intended otherwise. 


14. Where the conditions of R. 8 
are satisfied, the Court has the power to 
decide the suit forthwith in spite ofthe de- 
fault. The word “forthwith?” in-this Rule 
means on the merits upon `sşuch materials 
as are before the Court, or on the .merits 
as gathered from the available: facts.. Thus 
where the plaintif does not produce evi- 
dence or does not perform any other act for 
which he has taken time and on that 
material before the Court a decree-:‘cannot 
be passed in his favour, the suit may be 
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Rule 3 is out of the way when 
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dismis ed. Likewise, if the defendant com- 
mits such default and the material on re- 
sufficient to pass a decree in favour 
of the} plaintiff, a decree may be passed 
against! the defendant -on . the- merits. The 
word jnotwithstanding” in this Rule is, so 
to say, for mere removal of doubt. A de- 
faulting .party cannot claim as of right fur- 
ther adjournment: or -adjournments and it is 
not open to it to urge that the Court having 
once granted an-adjournment, the genuine- 
ness and. honesty af the party was already 
accepted. l i 


ib It must again be. noted- that the 
Court’s| power under Rule 3 is a discre- 
tionary|one so that in a proper case the 
Court may refuse to decide the suit on 
merits jforthwith. The Court. may even 
grant an adjournment by exercising its 
power under Rule.l. ` = l 
16! <The word “appear” in Rule 2 

is not ‘confined to personal appearance of 
parties. | ; Å party may appear in the Court 
by an’ agent or pleader also. It has been a 


debatable point whether it is appearance’ of 


the party when a counsel, although present 
in Court, reports no instructions. We are 
clearly öf the view that this question must 
be answered according as the Counsel mere- 
ly informs the Court . want of instructions, 
or seeks an adjournments and.when adjourn- 
ment is|refused, he withdraws on the ground 
of not being ready with evidence, or on the 
grounds that he had instructions merely to 
seek -an| adjournment. A counsel sometimes 
reports no instructions when his fee is not 
paid or} when his client -does not equip him 
with :mecessary information regarding the 
material) facts. In such.a case, when the 
counsel |reports no instructions it is just to 
show that he is not ready to go on. In 
fact, this. is in: accord with his duty to the 
Court and by doing:so, he ‘shows ordinary 
courtesy| to the Court so that the Court has 
not to wait for him. Such reporting of no 
instructions is an act of the counsel in his 
personal) capacity. But where the counsel 
appears jand. seeks an adjournment, his ap- 
pearance is on behalf of the party.. Once 
he.has so appeared his reporting no instruc- 
tions, when adjournment is refused, doeg 
not .tantamount to non-appearance of the 
party. Where is no difference in such 
appearance of the ‘counsel and the’ appear- 


-ance of | the party whom he represents. If 


the paty had appeared in person and had 
sought an adjournment- but the adjournment 
had been refused and then the party had 
abstained :from taking part in the proceed- 
ings or |disappeared from the Court room, 
it would! not be a case of non-appearance of 
a party so as to attract Rule. 2. ‘Therefore, 
if reporting of no instructions by the counsel 
is of the latter kind and the Court decides 
the suit on merits, it will be under R. 3, and 
not under Rule 2, .7 |. 


17. When the default- under R. 8 
is. i i with: the default under Rule 2 
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as well, a nice question may arise under 
which Rule the Court has to proceed. For 
the reasons already stated, we are clearly 
of the view that the langcage of Rule 2 
does not leave any manner of doubt that it 
exhaustively applies to a case where the 
parties do not appear, or any of them does 
not appear on an adjourned hearing. This 
is irrespective of whether the hearing had 
been adjourned at the instance of a party or 
otherwise. The remedies in the case of 
orders under Rule 2 and Rule 8 are differ- 
ent, If a suit is dismissed under Order 17, 
Rule 2, with the aid of Order 9, Rule 3, 
the plaintifs remedy is to get the dismissal 
set aside under Order 9, Rule 4. If his 
suit stands dismissed under Order 17, R. 2, 
with the aid of Order 9, Rule 87 his remedy 
is to apply for restoration of the suit under 
Order 9, Rule 9. If this suit is dismissed 


under Order 17, Rule 3, his only remedy 
is by way of an appeal, In the case of de- 
fendant, if an ex parte order is passed 


against him, or an ex parte decree is pass- 
ed against him, under Order 17, Rule 2, he 
may with the aid of Order 9, Rule 7, get 
the clock set back, or may apply for setting 
aside the ex parte decree under O. 9, R. 18 
as the case may be. But if a decree is 
passed against him under Rule 3, his only 
remedy is by way of an appeal. 


18. 
tions Rule 2, nor Rule 8, a question some- 
times arises what remedy the aggrieved 
party has to take recourse to. So also, 
where the Court wrongly proceeds under 
Rule 3, where it ought to have proceeded 
under Rule 2, or vice versa, or where the 
Court purports to act uncer one of these 
rules but erroneously mentions the other 
Rule, again the same qusstion arises, that 
is, what remedy is available to the aggriev- 
ed party. 

For the reasons we have already stated, we 
are of the view that where the aggrieved 
party did not appear and the Court passed 
an order or decree against him, whether 
rightly mentioning Rule 2. or wrongly men- 
tioning Rule 3 in its ordez, the party is en- 
titled to take recourse to the- remedies pro- 
vided in Order 17, “Rile 2, read with 
Order 9. Where in spite of non-appearance 
of the party the Court decided the suit 
under Rule 3 and even # expressly men- 
tioned that Rule, the aggrieved party can 
still treat that order as one under Rule 2 
and avail himself of the remedy provided 
in Order 17, Rule 2, read with Order €. 
This is not in violation of the general rule 
that the appealability or otherwise of an 
order is to be determined from the order as 
passed and not from the order which should 
or could have been passed. When we say 
that the remedy under Order 17, Rule 2, 
read with Order 9 is avaiable, it is because 
the order really falls under Rule 2, although 
it may have been erroneously passed, which 
error can be corrected by the Court in a 
proceeding under Order 17, Rule 2, read 


- Madaslal v. Narayan (Shiv Dayal J.) 


Where the Court neither men- 


- [Prs. 17-19] M. P. 1l 


with Order 9. However, if in such a case 
the aggrieved party prefers an appeal such 
an appeal cannot be said to be incompetent 
as the apvellant is entitled to invoke the 
rule that a party cannot be made to suffer 
because of the mistake of the Court. 


19, The conclusion we have reach- 
ed may now be summed up thus:— 


(1) When the parties do not, or either 
of them does not, appear on the first hear- 
ing, the provisions a Order 9, C. P. C. 
apply. When once the parties enter appear- 
ance, but they do not, or either of them 
does not appear on an adjourned hearing, 
Order 17, Rule 2, C. P. C., applies. 


(2) It is Order 17, Rule 2, which ap- 
lies to every case of non-appearance of the 
parties on an adjourned hearing, irrespec- 
tive of whether the hearing had been ad- 
journed at the instance of a party for pro% 
duction of evidence or the like, and -even if 
such default, as is spoken of in Order 17, 
Rule 3, is coupled with the default of ap- 
pearance. 


(3) Under Rule 2, the Court can do 
one of two things: (i) Proceed to dispose of 
the suit ia one of the modes directed in 
that behalf by Order 9; or (ii) make “such 
other order as it thinks fit” which expres- 
sion is in contradistinction to “dispose of 
the suit” (under Rule 2) and “proceed to 
decide tha suit” (under Rule 8). 


(4) When the plaintiff does not appear 
on an acjourned hearing, the Court may 
under Rule 2; either (a) dismiss the suit for 
default; cr (b) simply ‘adjourn the hearing 
to another date, maintaining the same stage 
at which the case is; or (c) if the plaintiff 
had taken time to produce evidence or to 
perform any other act necessary to the fur- 
ther progress of the suit, close that right 
and adjourn the hearing for further trial, 
but the Court cannot dismiss the suit on 
merits. Undoubtedly, the Court has in- 
herent pawers to pass a decree in favour of 
the plaintiff in spite of his absence if, the 
defendant having closed his case, the Court 
finds that the plaintifs case is made out. 
In’ case (a), the plaintiffs remedy is to ap- 
ply for restoration of the suit under O. 9, 
C. P. C., and satisfy the Court that there 
was sufficient cause for his non-appearance 
on that date. In case (c), his remedy is 
to apply for setting . back the clock and 
giving him a fresh opportunity, on satisfy- 
ing the Court that there was sufficient cause 
for the default in performing such act for 
which he had taken time. 


(5) When the defendant does not ap- 
pear on an adjourned hearing, the Court 
may, under Rule 2, either (a) postpone the 
hearing to another date, maintaining the 
same stage at which the case is; or (b) if 
the defendant, had taken time to produce 
evidence or to perform any other act, close 
his right and adjourn the hearing for fur- 
ther trial; or (c) proceed with the trial in 
the absence of the defendant and after such 
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ex parte trial, may pass an ex parte decree 
or dismiss the suit, 
would be to apply for setting back the 
clock and to seek a fresh opportunity, on 
satisfying the Court that there was sufficient 
cause for the default. In case (c) his reme- 
dy would be under Order 9, Rule 18, for 
setting aside the ex parte decree on show- 
ing sufficient cause for his non-appearence 
on that date. ; B . 

= (6) Rule 8 of Order 17, applies where 
a party is present and has committed the 
default referred to in the rule. ‘This Rule 
does not apply to a case where Rule 2 ap- 
plies. Rule 8 contemplates the presence of 
the parties, 

(7) Where the counsel representing 4 
party appears merely to report ‘no instruc- 
tions, such appearance is in the counsel’s 

ersonal capacity. It is in discharge of a 
tee or courtesy to the Court that he. in- 
forms the Court not to wait for him, since 
he would not appear for want of instruc- 
tions. Such appearance of the counsel does 
not tantamount to appearance of the party 
whom he represents. But where a counsel 
appears and seeks adjournment, and, when 
the adjournment prayed for is refused, he 
abstains from -taking part in the proceeding 
saying that he hás no further instructions, 
it tantamounts to the appearance of the 
party. It is as if the party had appeared 
in person, sought an adjournment’ and, on 
adjournment being refused, abstained from 
taking part in the proceedings or disappear- 
ed from the .Court room. In the latter 
case, the Court can proceed under Rule 8. 
Appearance or non-appearance has to _be 
seen at the point of time when the case is 
called on for hearing; a subsequent walk 
out or disappearance during the course of 
the proceedings on the same” day is not 
non-appearance for the purposes of Rule 2, 
or Rule 8. T l 

(8) The word “notwithstanding” in 
Order 17, Rule. 83, C.P.C., is for the re- 
moval of doubt, y t 

(9) Where in- spite of non-appearance 
of a party, the Court proceeds under Rule, 8 
and even if it expressly mentions that Rule 
in its order, the aggrieved party is entitled 
to treat that order as one under Rule 2 
and take recourse to the remedy under 
Order 9. 

(10) Where, in ‘spite of non-appear- 
ance of a party, the Court erroneously pro- 
ceeds under Rule 8 (whether it expressly 
mentions that Rule or not) and the aggriev- 
ed party prefers an appeal, the appellate 
Court must set aside the decree appealed 
from and substitute an order under Rule 2, 
leaving the defaulting, party’ to take re- 
course to an appropriate remedy under 
Order 9, in the lower Court against such 
order, if he is aggrieved by such. substitut- 
ed order. ` : 

' (11) Where the Court -rightly proceeds 
under Rule 3, but wrongly mentions Rule 2 
in its order, the reme y under- Order 9 


D. D. Singh v. ie 


In case (b) his remedy’ 
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will also be available to the aggrieved 
party, in addition to the more appropriate 
remedy| by way of appeal, because the 
party ‘misled by an act of the: Court cannot 
e made -to suffer on a mere technical 
ground. | i 

- (12) Where both parties appears and 
the Court decides the ‘suit under Rule 3 
(whether it mentions Rule 8 or not), the 
only remedy available to the aggrieved 
party against such decree is by way of an 
appeal iland he cannot take recourse to a 
remedy| under Order 9-on the ground that 
the Court should not have decided the suit 
under this Rule. . 


20. On the basis of the conclusions 
stated above, we answer the questions re- 
ferred to us as follows:— i 

(i) First question:— 

It is not open to the Court to proceed 
under Order 17, Rule 3, C.P.C., in the 
absence| of a party. . In case of non-appear- 
ance offa party the matter must be dealt 
with under Order. 17, Rule 2, C.P.C. How- 
ever, under Rulé 2 the Court has widest 
possible} discretion to dispose of the suit in 
one of |the modes directed by Order 9, 
CPO. 2 to make such other order as ‘it 
thinks fit, but not to dismiss the suit on 
merits. |The discretion has to be exercised 
on sound judicial principles and it will be 
subject |to scrutiny by the superior Court. 

(ii) Second question:— 

. _ Where the Court proceeds under 
Order I7, Rule 3, -in the absence of a party, 
although the other conditions laid down in 
the said Rule are fulfilled, the order must 
be construed as one under Order 17, Rule 
2, not on’ the ground that it was not ex- 
pedient for the Court to'do so, but on the 
ground that the Court had no power to do 
so. 


21. We record our thanks to Shri 
Bhagwandas Gupta and Shri G. P, Patan- 
kar for that valuable assistance as amicus 


curiae. 


22. The case shall now. be laid 
before the learned single Judge. 
B ae Answer accordingly. 
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Diwan Durag Singh and others, Appel- 
lants v. |The State of Madhya Pradesh and 
another, |Respondents. --. 

First Appeal No. 180 of. 1968, D/- 
27-4-1971, from decree of R. L. Chandnani, 
2nd Addl. Dist. J., Sagar, D/-~' 10-5-1968. 


Eas sments Act (1882), S. 4 — Ease- 
ment by, prescription cannot . be acquired 


when both the tenements are owned or 


held by same person. (X-Ref.— Lost 
grant), | _ , (Para 6) 


HO/HO/D706/71/HGP/P 


| 


A 
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The proprietor of a whole village own- 
ed not only his sir and xhudkast land but 
also the nala and the channel through 
which he used to take nala water for irri- 
gation of his. land. He could not acquire 
any ‘right either by prescription or by, lost 
grant in regard to the uss of nala water. 


A. L. Halve, G. K. Lokras and N. S. 
Kale, for Appellants; Kumari Rama Gupta, 
Govt. Advocate, for the State. 

PANDEY, J.:— This is a plaintiffs’ 
appeal against the dismissal of their suit for 


a declaration that they aave a right to 
divert sufficient water of a nala through 
artificial channels by constructing tempə- 


rary dams across'the naka to irrigate some 
60 acres of their land; for a permanent in- 
junction pes the defendants from 
doing any act calculated ‘to diminish the 
quantity’ of water thus required and for 
Rs. 4,000/-'as: damages for the loss caused 
to'them by the wrongful: interference of 
the defendants -in the year -1963-64. 


2. It is common -ground that the 
plaintiffs were proprietors of village Zinda 
where they held 60 acres of sir. and khud- 
kast lands ‘as detailed im paragraph 1 of 
the plaint. These lands are now held in 
Bhumiswami rights. Through the village 
area courses from soutE to north’ a nela 
called Belia Nala. It is not now ‘disputed 
that at point EFGH, the State Government 
constructed in the year 1950-51. a .regula- 
tor across the nala in pursuance of a 
scheme for providing irr:gation under small 
projects. By means of ‘this’ regulator, 
water used to be impounded towards the 
close, of the rainy season by blocking the 
gates with wooden planks and earth. Ad- 
mittedly, the plaintiffs kave not used the 
water of this nala for irrigating their lands 
from 1963-64. —— ; 

3. The plaintiffs’ case, shortly stat- 
ed, was this. For the last 75 years, the 
plaintiffs and their ances-ors have been put- 
ting ‘up every year a kacha dam across the 
nala at point JKLM anc then taking water 
of the nala ough the artificial channel 
KNOP to ‘their Jand described in para. 1 
and irrigating it. In this way, they had 
acquired a right: to use the water of -the 
nala in that manner by prescription or lost 
grant, But, for the first time in December, 
1963, the defendants fully closed the gates 
of the regulator down below. -with the re- 
sult that the impounded water,rose in level 
and prevented. construction ` of the kacha 
dam or use of water for E through 
the -channel KNOP. According to- the 

laintiffs, they suffered on this account a 
ee of Rs. 4,000/-in tke year 1968-64. On 
the basis of these averments, the plaintiffs 
claimed the various-reliefs indicated in the 
opening paragraph. | l 

4... The. defendants. denied that the 
plaintiffs had acquired any right,. either by 
prescription or- by lost grant, to use the 
water of the nala in he manner alleged. 


DPD. Singh v. State (Pandey J.) 


(Para 6) 
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[Prs. 1-6] 
According to them, the State Government 
had absolute right to construct a pucca. 


dam at the a EFGH and it coùld not 
be questioned by .the plaintiffs., . Further, 
the regulator constructed in 1950-51 was 
in- use ever since then and the: plaintiffs 
had in that year taken water from the regu- 
lator -and paid the tax prescribed for it. 
Ever since then, they had been negotiating 
with the State Government either to pur- 
chase the regulator or to be permitted to 
take water from it without payment of any 
tax. Thus their rights, if any, were inter- 
fered with as early in 1949 and their claim 
was long barred. by time. They also denied 
that, in the year 1968-64, the plaintiffs had 
sustained a loss of Rs. 4,000/- or at all for 
the reason that thev could not use any 
water from ‘the nala. for irrigating their 
land. l a a 

5. ‘While accepting the plaintiffs’ 
casein regard to use of water from the 
nala in. the :manner alleged by them, - the 
lower Court dismissed the suit on two 
grounds.. In the first place, the cause of 
action arose in 1949 when the defendants 
interfered with those rights and the claim 
was long barred. by time. Secondly, the 
plaintiffs failed to prove that they suffered 
any loss in the year 1968-64 by reason of 
being deprived of the nala water for irri- 
gating their. fields... 

6. Having heard the counsel, 
have formed the opinion that 
must be ‘dismissed; though for somewhat 
different reasons. Now, a right . by pres- 
cription, as indeed a right by lost grant, 
can be acquired only against _the person, 
who could grant it or who is in a position 
to acquiesce in or resist its acquisition as 
he likes. In other words, there must be a 
servient tenement owned or held by ano- 
ther person. Therefore, when both tene- 
ments cre owned or held -by the same per- 
son or persons, anv easement by prescrip- 
tion cannot be acquired. This is indee 
clear from the definition of easement as 
enacted in Section 4 of the Indian Ease- 


we 
the appeal 


-ments Act, 1882. In this case, admittedly 


the plaintiffs were the proprietors of the 
whole village and, in that capacity, they 
owned not only their sir and khudkast land 
but also the nala and the channel through). 
which the nala water was en. There- 
fore, there could be no right either by pres- 
cription or by lost grant in regard to the 
use of the nala water for irrigation in the 
manner alleged. If the plaintiffs irrigated 
their lands in the manner alleged, and we 
agree with the lower Court that they did 
so till 1930-81, that was merely an exercise 
of their ordinary right of property. . This 
position continued till the Madhya Pradesh 
Irrigation Act, 1981 -was. enacted an 
brought into force on March 15, 1982. Sec- 
ions 26 and 27 of that Act provide as fol- 
ows: 


“26, All rights in the water of any 
river, natural stream or natural drainage 


14M. P. (Prs. 6-9)-[Pr. 1] 


channel, natural lake or other natural col-. 


lection of water shall vest in the Govern- 
ment, except to the extent to which . rights 
may have been acquired in water affected 
by a notification published under Sec. 27 


prior to the publication of such notification’ 


27. When the State Government pro- 
poses- to construct canal it shall publish a 
notification declaring its intention and indi- 
cating the site of the head-works, and 
thereupon no right shall be acquired against 
the Government under Section 15 or Sec- 
tion 16 of the Indian Easements Act, 1882, 
in the water of any river, natural stream 
or drainage channel, lake or other natural 
collection of water, any of whose waters 
will supply’ the canal when , constructed.” _ 
Jt was only on March 15, 1932 that all 

rights in the water of the nala vested in 
the State. Even assuming that the plain- 
tiffs and their predecessors started prescrib- 
ing a right of easement against the State 
Government, the ‘period of 60 years had 
not. completed in 1968-64 when the alleged 
interference took place. This is apart from 


the consideration that in the year 1951-52, 


the plaintiffs had paid. irrigation rate for 
use of water impounded by the _ regulator 
and, thereafter, -water continued to’ be so 
impounded’ in ‘spite of their protests. We 
may, in this connexion, refer to Ex. D-L to 
Ex. D-3, all signed by the appellant 3. It 
follows that the plaintiffs have not acquir- 
ed any right, either by prescription or- by. 
lost grant, to use the nala water in ‘the 
manner alleged: 


% > The plaintiffs have not alleged 
that they are riparian owners in respect of 
any part of their 60 acres of land. Indeed, 
there are indications that a long artificial 
channel is used for taking the nala water to 
that distant land, though the precise posi- 
tion is.not clear. Since the claim in suit is 
not founded on the plaintiffs’ rights as 
riparian owners, we should not be regard- 
ed as pronouncing any opinion thereon. 


In the absence of the right 


claimed by the plaintiffs, they cannot com- ` 


plain of any ` obstruction” or ‘interference 
nor can they claim any damages on that 
account. We also agree with the lower 
Court that the vague unsupported © self- 
‘serving evidence of Prahladsingh P.W. 1, 
which did not disclose the seed sown, the 
‘yield and the expenses required for the 60 
acres of land in 1963-64 cannot be regard- 
ed as proving that the plaintiffs’ suffered 
any loss in that year. 


9. The result’ is that this appeal 
fails and is dismissed. .Costs here shall fol- 
low that event. Costs in the lower Court 
as ordered there. Hearing fee according’ to 
schedule. iss tata ck, 

so Appeal dismissed. 


’ 
— ~ i ` ‘Sa 
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GWALIOR BENCH - 
A. P| SEN AND K. K. DUBEY, JJ. 

Panchamsingh, Applicant v. Ram- 
kishandad Guru: Ramdas and others, Oppo- 
site Parties. ` i ' woa 

Misc, Petn. Case No. 7: of 1970, D/- 
29-4-1971. 

(A) Madhya Pradesh Land “Revenue 
Code (20 of 1959), S. 248 (1) — Where a 
Parwana granted in respect of certain maufi 
lands under Section 13 (1) Kawaid Maufi- 
daran (Gwalior State) in favour of a Pujari 
for the upkeep of the temple recited. that 
the grant} was resumable upon his. death or 
removal, |the grant lapsed with the .death 
of Pujari) and. after his death a sub-lessee 
under .him became a rank trespasser liable 
to be evicted. from Maufi lands under Sec- 
tion 248|(1) being in unauthorised occupa- 
tion of the same.., (X-Ref.—Kawaid Maufi- 
daran (Gwalior State), S. 13 (1)) — (X- 
Ref.— S.| 2 (z-3)). (1969) M. P. Rev. Nir- 
naya 550) -Rel. on. 


The /Maufi’ lands were unoccupied lands 
and they|were always recorded as “Milkiyat 
Sarkar’ under the Aukaf Department. The 
Maufi lands all the while belonged to the 
Government. 
fore, not|a Kashtakar Mourusi or a Gov- 
ernment lessee or an ordinary tenant of the 
Maufi lands, but was. merely holding them 
on behalf| of the Aukaf Department for, pur- 
poses of management. ‘It would be repug- 
nant to the. nature of the grant itself to 
clothe such a person with a right of trans- 
fer of any. kind. The whole purpose of .the 
grant, which was for the upkeep of the 
temple, ou be frustrated if the. Maufi 
lands were allowed to be sub-let by | the 
Pujari and new right created in favour of 
a stranger. (1969) M. P. Revenue Nirmaya 
550, Relied on. (Paras 6A, 7A and 8) 


(B) Constitution of India, Art. 226  — 
Other remedy — High Court will not. inter- 
fere where the petitioner has not availed of 
the alternative remedy of a suit for esta- 
blishment |of his rights. si (Para 10) 
Cases Referred: Chronological Paras 
(1969) 1969 M. P. Revenue Nirnaya 

550; Mahant Ramcharan Das v. ~ 
- . V. Kj Sapre, for Applicant; R. C. Shu- 
kla, P. L.|Dubey, Govt. Advocate and R. S. 
Bajpai, Addl. Govt. Advocate, for Opposite 
Party No.! 1. : a 

SEN, | J. :— ‘This petition under Arti- 
cle 226 of the Constitutién is directed 
against an|. order under Section 248 (1) of 
the Madhya Pradesh Land. Revenue Code, 
1959, for the eviction of the petitioner’ from 
199 Bighas 11 Biswas of Muafi lands on 
the ground that he is in unauthorised occu- 
pation thereof, ` | A 


GO/GO0/D298/71/LGC 


| 


(Paras GA, 7A, 8 to 10) | 


The former Pujari was, there- 


a! 


4 
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2. The . material -facts, -shortly stat- 
ed, are as follows: = . 
There is « temple of Shri Ramji and 
Shri Hanumanji situate in Gangabai-ka- 
Bagicha in Dholpur on the Gwalior-Agra 
road. During the mutiny of 1857, Maha- 
raja Jayajirao, Scindia of Gwalior halted at 
Dholpur while on his way. to Agra and was 
pleased to endow 3800 Bighas of lands ‘in 
‘muafi for the. upkeep of the temple Ly a 
Sanad. The muafi grant was resumed ‘in 
‘the year 1939, by the Gwalior Darbar, and 
the former Pujari, Mahant Dwarkadas, was 
granted a Parwana under Section 13 af the 
Kawaid Maufidaran, in respect of 199 Bi- 
ghas 1] Biswas -of- Muafi lands. -On 15-6- 
1949, Thakur Murlidharsingh, the tather 
‘of the petitioner, obtained the-lands cn: a 
sub-lease, on @ premium of Rs. 230/- per 
‘annum, from the former Pujari, Mahant 
Dwarkadas: Mahant Dwarkadas: having 
died in the year 1954-55, the non-petizioner 
No. 1, Mahant Ramkishandas, who succeed- 
ed to. the office of Mahant,, started prcceed- 
ings for mutation of his name. On 6-4- 
1957, Thakur Murlidhar Singh. also died 
and thereupon the petitioner. got into pos- 
session of the lands. By order dated 30-8- 
1961, the Collector, Gwalior, ordered mu- 
tation in favour of the non-petitioner No. .1, 
Mahant Ramk‘shandas, who thereafter ap- 
plied under Section 248 (1) of the Madhya 
Pradesh Land Revenue Code, 1959, for 
ejectment of the petitioner from the Maufi 
lands on the ground that he was ia un- 
authorised occupation -of the‘ same. 


3. The Naib-Tahsildar, by order 
dated * 80-7-1984, ordered that the petition- 
er be ejected from the maufi- lands -. and 
asked to pay a penalty of Rs. 4,441.58 for 

eing in unauthorised occupation: On ap- 
` peal, the Sub-Divisional Officer, Dabra,. by 
order dated 28-11-1964, upheld the order 
of ejectment but remitted the penalty.. On 
further appeal,. the Additional’ Commission- 
‘er affirmed the order of ejectment under 
Section 248 (1). Their decisions were af- 
firmed by the Board of Revenue by its 
order dated 6-10-1969. The Sub-Divisional 
Officer was of the view that the lands were 
“recorded as Milkiyat Sarkar - under the 
Aukaf Department’ and were meant for the 
upkeep and Puja of the temple and that 
the Pujari was appointed to look after them. 
That. view of his was affirmed by the Addi- 
tional Commissioner who held tha: the 
‘lands belonged to the Government and were 
under the management of the Aukef De- 
partment. The Board. of Revenue held - that 
the lands were ‘Goverment lands set apart 
for specific purpose, i.e. for the mainten- 
ance of the Devasthan, that the status of 
the Pujari was merely that of a Manager 
appointed by the Aukaf Department, on 
the terms and conditions’ of the Parwana, 
and that he held no tenancy rights under 
the Madhya Bharat: Land Revente and 
Tenancy Act. 
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4,. The short question for conside- 
ration is, whether the proceedings under 
Section 248 (1) of the Madhya. Pradesh 
Land Revenue Code, 1959, were maintain- 
able. ‘It is urged that the former Pujari, 
‘by virtue of the. grant in his favour, under 
Section 13 of the Kawaid Maufidaran, ac- 
quired the- status of a Mourusi_ Kashtakar 


‘or a Government lessee or an ordinary ten- 


ant and, therefore, the Maufi lands were 
not -“unoccupied’ lands” within the meaning 
of Section 248. (1), and consequently the 
remedy of the non-petitioner was by way of 
a civil suit and not by an application under 
Section, 248 (1) of the Code. 


5. . Section 18 of the Kawaid Maufi- 
daran reads as follows: 


83, Sa Soar art ames setter È 
a Tet Teas Att aha sara we wet as a 
a Fe aged are A aS Ht sree Tea eas 
eae wert alana Raid a ast ate 
SMa TART Ñ Cat stash gr gai sachs 
SS RTT o l 

“Retard aR NETA EEA Shar 

waa a GAN at aT tae 
qa far sam sik sa. tet smears A 
fasta tet Raa È ee smear Fred 
alae eh Nem fer ert cer fasta 
yen Stare Sa ar GT, Ae aad ae et fè 
GIN a gaat et fea she ae oe Hara 
AI A aa A aan AE at ae eRe eh 
fi 2a areca Aed at sesh à aas aa 
SoH TAT FIT GANT A JIR HH HL SR sa 
tet nash at gar 2” ae 


. 26. The parwana was in the printed 
form in the following terms:— . ` 


gA RN IRER 


ARA Shara 


a ; 1) of 1 
SY, Pe Aana nh ga goa SY anes 
H ga Oh A OS aT aT aa arr 
are ata gata car 88 p gA | 


‘Three gerh & ART Sa HERA ere $ fags 


eee | ta aera aie a ae ast Baer È 
Ws ait è fee fas way Raq Gaeta gaat 
Romi Stat St TR a ste Fear 
SHG TEN Tet srt Fi gH RA Hae 
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sont amaA à gapa aH aT feet cee a 
aa BR SHA AT SISA TUS AT FT 
Saag slp Tay SIC TT ap AA a Get INE 
ease Gear de WY set ara aH Fe wea 
gaha Sl GaN | SKK TEN a Tar sala 
A sft & fret fer Sl a a agai 
Zarena È Us ster A TS HATH a Gear erai 
at pie At SHC Sah ay CH A SNK 
aRar Ñ & are alge a Ore UST TPIT ST at 
ae | gat dex AS ras aed VEU È aed TART 
Rar sae wes get Hae ames a A, 
saith ae arni garh & aries a Slt à sae 
UST BF TK SER BS UH AUT tay se 
sa SI SIRT HT SHIT THCSL FT BMS Tea 
it Read aE eA vee sara at 
FATA CACM FAX SAT HOT |” 


GA. The words of a statute are to 
be interpreted as bearing natural meaning. 
And if this is plain, there is no scope for 
rules of construction. The words of Sec- 
tion 18 of the Kawaid Maufidaran are plain 
and unambiguous. Section 5 (4) of the 
Kawaid Maufidaran defines a Devasthani 
Maufi as a grant made for the upkeep of a 
temple. Under Section 18, the Mautidar 
was treated as a Pujari and the grant laps- 
ed with the death or removal of the Pujari. 
The Parwana must be read in the context 
of Section 13 of the Kawaid Mautfidaran. 
The deed must be read as a whole in order 
to ascertain the true meaning of its several 
clauses. Strict legal language having been 
used in the Parwana, it must receive- its 
legal meaning. Under the terms of the 
Parwana, the former Pujari had no other 
status than that of a manager. He could 
get the lands cultivated either himself or 
through servants, but he had no right to 
alienate the same in any manner. It cast 
a duty upon him to keep the lands under 
cultivation so that the income derived there- 
from could be applied towards the Puja and 
the upkeep of the temple. He was under 
the direct control of the Aukaf Depart- 
ment. The Parwana expressly stated that 
the grant shall be resumed for breach of 
any of the conditions or upon the death of 
the former Pujari. The Maufi lands all the 
while belonged to the Government. The 
former Pujari was, therefore, not a Kash- 
takar Mourusi or a Government lessee or an 
ordinary tenant of the maufi lands, but was 
merely holding them on behalf of the Aukaf 
Department for purposes of management. 


ie A similar question arose before 

_ the Board of .Revenue in Mahant Ramcha- 

ran Das v. Mishri, (1969 M. P. Revenue 

Nirnaya 550). A Division Bench of the 

Board of Revenue, while interpreting a Par- 
wana in similar terms, stated as follows: 


A.L R. 


E Mea È AR aA a} À say ga 
aA at ma Pear g aa aAA at T 


92 ait aafaa Waa à ae È à ese. * 


MA anian a ARE we at stat 
Tags È ger A aa aa aay È ar Pi 
ai A aad BUET saat aaa? | Rea $ 
Ta WT sp sary TAA as at as of alt gaa 
aR Hart a ageasal gt we seat ZA 
ST | TIT Mal a maa WA ae g 
sage a RÀ wat Ñ ae ot ad Pawar fe 
Wa oe SF eet Bre ar Maat È Aa fay 
aq & alee ya oe eee ga ga Bag sata $ 
ley fest aa arte wf a af arm aa 
att @ saa ag tar aa aw aera a 
aga say ach aoa fate ax gR eat À 
aes Raw aaa BH aie Aga ara ary” 


‘We are of the same view. 


TA, The construction of ours pro- 
ceeds on Section 18 of the Kawaid Maufi- 
daran, Section 2 (29), 2nd Proviso to Sec- 
tion 265 of the Qanoon Mal, Gwalior, Cir- 
cular No. 4 of Samvat 1991, Section 110 of 
the Land Records Manual, Riyasat Gwalior 
and Section 54 (vii) of the Madhya Bharat 
Land Revenue and Tenancy Act, 1950. 


. Section 2 (29) of the Qanoon Mal de- 
fines Mourushi Kashtakar as follows: 


Coma aed si ae È Raa era 
a-fas. Aua gag sa wegen fast gra 
aq teas adt at aaa ant a er ara 
TAG A (Aer EIA Agled Bsa R wars SGT 
al WHAT R I 

wit aa ag è È Ra gad n gear at wa- 
TTAB Bet MUTT Tae) aaa AR, 
aaa 39369, A Mar 93 at G A ara aed 
anaes a saat sda à fagara aad da dix 
Waar a gt Ww aaah stars ay Per gen 
Haled Faas BU at eee ea ” 


On a plain reading, the definition excludes 
a Pujari. The former Pujari ‘was, therefore, 
not a Kashtakar Mourushi of the maufi 
land, but was merely holding them on be- 
half of Aukaf Department for purposes of 
management. Under the 2nd Proviso to 
Section 865 of the Qanoon Mal, Gwalior, 
he had no right of transfer. It reads as 
follows: 


“aur RGY, era Taian a SA ay al wa 


NAF MUA Aa erat fas ZARS SAT 
x x x% eS 
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ad mia ag 2 fS A pÂ a gÈ r 
ara qea À sa. sare: RA Bsa 
aqi a aq | Rarad wanBaxt 1 Gat 9849, 
TH 93 A Sa Tae gs, cea a ay ag kar 


ST aaa 07? | 
Section-110 of.the Land Records - Marual, 
Riyasat Gwalior, Provided that a_Pajari 
should be recorded as a Kashtakar Dachil- 
kar Bila Lagani, i.e., with no right or nte- 
rest. Such a person could not, there-ore, 
be recorded as a “Mourushi Kashtakar” or 
as an ordinary tenant. 

Circular No. 4 of Samvat 1991 reads 
as follows: 

“The entry of such land in the Jama- 
bandi should be made in the Patti of Milki- 
yat Sarkar under the management of the 
Aukaf Department in the column of -“own- 
e? and the Pujari or Mujavir should be 
entered in ziman 4 as Mourusi Bila Lagani.” 
Admittedly, the former Pujari was .Lever 
recorded as such Kashtakar Mourusi. On 
the contrary, he was throughout reccrded 
as . Kashtakar | Dakhilkar Bila Leagani. 
He could never become a pacca tenant 
under Section 54 (vii) of the Madhya Bha- 
rat Land Revenue and Tenancy Act, _950. 
The expression “pacca tenant”, as defined 
in that section, means a person who had 
been “lawfully recorded” as. a tenant. The 
maufi lands. were always recorded as “Mil- 
kiyat Sarkar” under the Aukaf Department. 


8. We are, therefore, of the view 
that the former Pujari had no other status 
than that of a manager of the lands on be- 
half of the Aukaf Department. ile it is 
accepted before us that the former Pujari 
had no right of transfer by mortgage or 
sale, it is urged that there was no restric- 
tion on sub-letting. It is also urged that 
the terms “Mourushi Kashtakar” and “Da- 
khilkar Kashtakar Bila Lagani” were syno- 
nymous and that, as every Mourushi Xash- 
takar had the right to sub-let, it nezessa- 
rily follows that a Dakhilkar Kashtakar Bila 
Lagani had also a similar right. We are 
unable to agree with. this line. of reasoning. 
It would be repugnant to the nature cf the 
grant itself to clothe such a person with a 
right of transfer of any kind. The whole 
purpose of the grant, which was for the 
upkeep of the temple, would be frusz-rated 
E the maufi lands were allowed to be sub- 
let by the Pujari and new rights created in 
favour of a stranger. 


9. Where a grant of land is made 
in consideration for service to be rerdered 
by a grantee, in lieu of wages, it is an im- 
plied condition of the grant that if th= ser- 
vices are not performed or arè not requir- 
ed; the. grant can be resumed. The Par- 
wana expressly stated that the grant in fa- 
vour of. the former Pujari was resumable 
for breach of any of the conditions set out 

erein, or upon his death or removal The 
death of the former Pujari was, in the in- 
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stant case, the terminal point. That being 
so, the grant lapsed with his death. As 
the t created no interest in favour of 
the former Pujari, whatever rights the -peti-| - 
tioner’s father, Thakur Murlidharsingh had, 
also lapsed and he became a rank tres- 
passer. . X l 

10. There can be no dispute that 
the maufi lands were “unoccupied lands” 
as defined in Section 2 (z-3), and were also 


` “set apart for a special papers within the 


meaning of Section 237 \ (j).- The - peti- 
tioner was, therefore, liable to. be evicted 
from the lands under Section 248 (1) ofj' 
the M. P. Land Revenue Code, 1959, being 
in unauthorised occupation of the same, 
at the instance of the present Pujari, Ma- 
hant Ramkishandas, the non-petitioner No. 
l. On merits, the order of eviction cannot, 
therefore, be assailed. ‘Apart from’ this, no 
interference is called for tor another reason. 
Under Section 248 (3) of the Code, the 
petitioner had the alternative legal remedy 
of a suit for the establishment of his rights, 
S any. That remedy he has not availed 
of. 


l1.. In the result, the petition fails 
and is dismissed with costs. Hearing fee 
Rs. 100/- for each’ set of respondents. 
After payment of costs, the remaining secu- 
rity amount shall be -refunded to the peti- 

tioner. À 
Petition dismissed. 
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A tenant whose tenancy has ‘been 
determined by a valid'notice under Sec- 
tion 106, T. P. Act- continues to be a 
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tenant for purposes of the Rent Act and 
Section 12 (1) imposes a bar on the rights 
of the landlord under the general law to 
bring a suit for eviction of the tenant. 
But once the bar against the filing of the 
suit is removed i.e. one or more of the 
grounds mentioned in Section 12 (1) 
are established, the protection ceases and 
such a person is a tenant at sufferance 
and is nothing more than a rank tres- 
passer. Hence, in such a case there is 
no reason why the decree for eviction 
_ should not extend to the entire premises. 
(Para 10) 
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i SEN, J.:— This is an appeal under 

Cl. 10 of the Letters Patent by the ten- 
ant against a judgment of Golwalkar, J. 
holding that there can be no splitting of 
tenancy under Section 12 (1) (e) of the 
Madhya Pradesh Accommodation Control 
Act, 1961. 


Shantaram v. Shyam Sundar (Sen J.) 


A.I. R. 


2. - The facts leading to the appeal 
are not in dispute and may be shortly 
stated. The respondents plaintiffs, Shyam- 
sundar and Ved Bhushan, are father and 
son. They held the property as mem- 
bers of a joint Hindu family, the demis- 
ed premises of which forms a part com- 
prising of four rooms on the ground-floor, 
demarcated in red lines in the plaint map. 
The same was demised to the appellant- 
defendant, Shantaram, by the plaintiff 
No. 1, Shyamsundar, acting as the lessor. 
During the subsistence of the lease, there 
was a partition between Shyamsundar 
and Ved Bhushan. As a result of the 
partition, two of the rooms in occupa- 
tion of the defendant-tenant, marked in 
green lines, have fallen to the share of 
Shyamsundar, while the other two rooms 
have been allotted to the share of Ved 
Bhushan. Since Shyamsundar was in 


_ need of the portion allotted tc his share, 


both the plaintiffs served a notice deter- 
mining the lease under Section 106 cf 
the Transfer of Property Act and there- 
after, brought the present suit under Sec- 
tion 12 (1) (e) of the Act. They alleged 
that Shyamsundar was in bona fide re- 
quirement of the two rooms in occupa- 
tion of the defendant which have fallen 
to his share at the partition, for his resi- 
dential use. However, in the relief 
clause, they sought eviction of the defend- 
ant from the entire demised premises. 


3. On these facts, the question for 
consideration is whether the decree for 
eviction should be confined to the portion 
belonging to Shyamsundar. The Court 
of first instance held that the plaintiffs 
having pleaded the need of Shyamsundar 
alone, and as only two rooms out of the 
tenanted premises are owned by him, the 
defendant can be evicted from those two 
rooms only and accordingly, it decreed 
their claim to that extent. On appeal, 
the learned Additional District Judge, 
taking the view that ejectment of the 
defendant from only two rooms would 
amount to a partial termination of the 
tenancy, which is not permissible in law, 
granted a decree for ejectment of the 
defendant, from the whole of the demised 
premises. The learned Single Judge has 
affirmed that view, holding that the deci- 
sion of this Court in Sakharampant v. 
K. L. Lodhi, AIR 1953 Nag 265 was a 
complete answer to the problem. 


4, The decision in AIR 1953 Nag 
265 (supra) was rendered under the C. P. 
and Berar Letting of Houses and Rent 
Control Order, 1949. The question that 
arises is whether the rule enunciated 
therein can be extended to a decree for 
eviction to be passed under 8. 12 (1) (e) 
of the Madhya Pradesh Accommodation 
Control Act, 1961. We have, therefore, 
to examine the scheme underlying these 
two enactments. The C. P. & Berar 
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Letting of Houses and Rent Cortrol 
Order, 1949, was promulgated: by the then 
provincial Government under powers 
given to it by Section 2 of the C. P. & 
Berar Regulation of Letting of Accom- 
modation Act, 1946. The purpose and 
object of the Act was stated in its pream- 
ble as being to make provision “for re- 
pulating the letting and sub-letting of ac- 
commodation and other ancillary mac-ters 
hereinafter specified.” One of the powers 
given to the State Government under Sec- 
tion 2 (b) of that Act was to prcvide 
“for preventing the eviction of terants 
or sub-tenants from such accommodation 
in specified circumstances.” Clause 13 
(3) (vi) of the Order read as follows:— 

“13(3). If after hearing the parties, 
the Controller is satisfied ..............2 

x x x x 

(vi) that the landlord needs the kouse 
or a portion thereof for the purpose of 
his bona fide requirement, provided he 
is not occupying any other house o? his 
own in the city or town concerned.. ...... 
TPE EE he shall grant the landlord 
permission to give notice to deternine 
the lease as required by sub-cl. (i) 


5. Ordinarily, the relations be- 
tween the landlord. and his tenant are 
regulated by the contract between the 
parties and by the provisions of the 
Transfer of Property Act. The C. P. & 
Berar Regulation of Letting of Accom- 
modation Act, 1946, however, provided, 
inter alia, by Section 6 that any order 
made or deemed to be made.by the Pro- 
vincial Government under Section 2 for 
preventing the eviction of tenants etc. 
shall prevail over the existing law. The 
section did not involve repeal of th= old 
law. The C. P. and Berar Lettirg of 
Houses and Rent Control Order, 1949 
made thereunder, and particularly 
Cl. 13 (3), put a restriction on the land- 
lord’s rights -under Section 106 o- the 
Transfer of Property Act. The effect of 
the legislation, therefore was thaz the 
landlord was prevented from termirating 
the contract of tenancy except with the 
permission of the Rent Controller. Under 
the scheme of the C. P. & Berar Letting 
of Houses and Rent Control Order, 19439, 
the control . against the eviction of a 
tenant was therefore. at a stage prior 
to the service of a notice under ©. 106 
of the Transfer of Property Act. 

6. ‘The language of Cl. 13 (3 (vi) 
of the C. P. & Berar Letting of Houses 
and Rent Control] Order, 1949, makes it 
clear that if the Controller was satisfied 
about the bona fide need of the landlord, 
he was required to grant him th= re- 
quisite permission to give notice to deter- 
mine the lease. The sanction of the Rent 
Controller was, therefore, a condition 
precedent to the determination o: the 
lease. That being so, no suit for evic- 
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tion could lie as without such permis- 
sion, the landlord was prevented from 
determining the relationship of landlord 
and tenant. So long as the tenancy con- 
tinued to exist under the contract, there 
was no necessity of providing any further. 
protection to the tenant against eviction. 
The control, therefore, was at the stage 
of service of notice under Section 106 of 
the Transfer of Property Act. No sooner 
that barrier was removed, by showing 
any of the grounds under Cl. 13 (3), the 
landlord was free to serve a quit notice 
and bring a suit for eviction. Thereafter, 
the suit had.to be decided upon the 
rights and liabilities under the Transfer 
of Property Act. 


T: The C. P. & Berar Regulation 
of Letting of Accommodation Act, 1946 
and the C. P. & Berar Letting of Houses 
and Rent Control, Order, 1949 stood re- 
pealed by the M. P. Extension of Laws 
Act, 1958 which extended the Madhya 
Bharat Accommodation Act,- 1955, 
throughout the State of Madhya Pradesh 
with- slight modifications. That enact- 
ment was however, itself replaced by the 
Madhya Pradesh Accommodation Con- 
trol Act, 1961 w.e.f. 31st December 1961. 
Under both these enactments, the control 
was and is at a different stage Under 
Section 4 of the 1955 Act and Section 12 
(1) of the 1961 Act, there was and is a 
restraint placed on the filing of a suit 
for eviction except on certain grounds. 
Sub-section (1) of S. 12 along with C1. (e) 
thereof, with which we are concerned, . 
reads as follows:— 


“12{1) Notwithstanding anything to 
the contrary contained in any other law - 
or contract, no suit shall be filed in any 
Civil Court against tenant for his evic- 
tion from any accommodation except on 
one or more of the following grounds 
only, namely: 


x x xX x 
{e) that the accommodation let for 
residential purposes is required bona fide 
by the: landlord for occupation as a resi- 
dence for himself or for any member of 
his family, if he is the owner thereof, or 
for any person for whose benefit the ac- 
commodation is held and that the landlord 
or such person has no other reasonably 
suitable residential accommodation of his 
own in his occupation in the city or town 
concerned:” 
Unlike the C. P. & Berar Letting of 
Houses and Rent Control Order,. 1949, 
there was and is now no prohibition 
against the serving of a notice under Sec- 
tion 106 of the Transfer of Property Act. 
So also. unlike the Rent Control Acts in 
some other States, there is no restraint 
placed on the Court’s power to pass a 
decree. The present Act, however. puts 
a bar, on the filing of a suit for eviction 
except on one or more of the grounds 


. lessor. 
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mentioned under Section 12 (1). The 
-andlord kas therefore, to specifically 
Dlead and also prove. the ground or 
grounds specified in the section. 


8. In AIR 1953 Nag 265 (supra) 
“he Court had to deal with Cl, 13 (3) of 
the C, P. & Berar Letting of Houses and 
Rent Control Order, 1949, i.e. the stage 
ef a notice under S. 106 of the Transfer 
cf Property Act and, therefore, the 
principle that there can be splitting up 
cf tenancy became directly applicable. In 
cealing with the question, whether the 
requisite permission under Cl. 13 (3) 
Should extend to the whole of the demis- 
ed premises or to a portion thereof, com- 
mensurate with the need of the landlord, 
tne Division Bench following the dictum 
cf their Lordships of the Privy Council 
in Harihar Banerji v. Ramshashi Roy. 
AIR 1918 FC 102 stated as follows:—- 

“We are clear that under the law, 
a it stands, it is open to a landlord to 
tarminate the tenancy of the entire house 
and not of a portion thereof. When the 
lendlord’s needs are genuine, even as to 
a portion of the house, the Rent Con- 
troller is bound to grant him permission 
te terminate the tenancy of the tenant of 
tke entire house.” 

Ii is true that under the present Act, 
there is no impediment: to the service of 
a notice under Section 106 of the Trans- 
fer of Property Act by the landlord, but 
we do not see why the same principle 
should not still apply to such cases. 
, 9. . On the determination of a lease, 
it is the duty of the lessee to deliver up 
possession of the demised premises to the 
However. in cases of tenancies 
relating to dwelling houses to which the 
Rant Restriction Acts are applied, the 
tamant may enjoy a statutory immunity 
from eviction even after the lease has 
expired. The landlord cannot eject him 
except in specified grounds mentioned in 
tre Act themselves. So, in Ganga Dutt 
Murarka v. Xartik Chandra Das, AIR 1961 
SZ 1067, their Lordships of the Supreme 
Court statec. as follows:— 


“The statute protects his possession 
sc long as the conditions which justify 
a lessor in obtaining an order of eviction 
against him do not exist. Once the pro- 


hibition against the exercise of jurisdic- 
tien by the court is removed, the right 
to obtain possession by the lessor under 
the ordinary law springs into action and 
th exercise of the lessor’s right to evict 
the tenant will not, unless the statute 
provides otherwise, be conditioned.” 


(underlinings are ours). 
10. The effect of CL (e) of Sec- 
tien 12 (1) is merely to remove the bar 
crzated by the opening words of, Sec~ 
tion 12 (1) on the rights which a land 
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lord has under the general law. to bring 
a suit for eviction of a tenant by giving 
a notice terminating his tenancy. The 
person whose tenancy stands determined 
but who continues to remain in posses- 
sion of the tenanted premises without the 
assent of the landlord after the deter- 
mination of his lease. is a tenant for the 
purposes of the Act and entitled to the 
benefit, of S. 12 (Shyamlal v. Umacharan, 
AIR 1961 Madh Pra 49 (FB)). But once 
the bar against the filing of the suit is 
removed i.e. one or more of the grounds 
mentioned in Section 12 (1) are establish- 
ed, the protection ceases and such a per- 
son is a tenant at sufferance. In our 
opinion, he is nothing more than a rank 
trespasser. 


11. There is, therefore, no reason 
why the decree for eviction should not 
extend to the whole of the demised pre- 
mises. There can be no doubt that the 
words “if he is the owner thereof’ in 
section 12 (1) (e) do lend support to the 
contention that in the case of co-owners, 
each of the landlord must separately 
plead his own residential need. These 
words only show that for purposes of 
Cl. (e) one of the landlords suing for 
eviction cannot rely upon the need of 
another landlord. However, where all 
the co-owners join in a suit for eviction, 
there is no logic or reason why a decree 
should not follow, upon the proof of the 
need of any one of them under Sec- 
tion 12 (1) (e) Any other construction 
of Section 12 (1) (e) of the Act would 
lead to a rather anomalous situation. If 
that decree for eviction were to be res- 
tricted to the portion owned by the Jand- 
lord whose need is established, it would 
mean a splitting up of the tenancy and 
also allow a rank trespasser to continue 
in possession over the remaining portion 
of the demised premises, in respect of 
which no need is established under Sec- 
tion 12 (1) (e). The way we would in- 
terpret Section 12 (1) (e) is that once any 
of the landlords succeeds in proving his 
bona fide requirement, the protection of 
the tenant against eviction disappears. In 
that event, the ban against the filing of 
a suit is removed and the suit as a whole 
must be decreed under the Transfer of 
Property Act. 


12. In Pravirchandra Hathibhai & 
Co. v. Shankar. 1966 Jab LJ 553 Naik, J. 
held that where out of a number of per- 
sons constituting the body of the land- 
lords one landlord bona fide requires the 
building for his own use and occupation, 
that should be considered to amount to 
a requirement on the part of all the land- 
lords. In dealing with the question, he 
stated as follows:— 

“Of course, the law has made no 
specific provision for joint landlords when 
one of such landlords needs the tenanted 
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premises for his own use; but I do not 
read into the Act any intention on the 
part of the Legislature to deprive him of 
this benefit. The object of the law is to 
prevent the landlords from increesing 
rents taking advantage of the shortage 
of accommodation those days, as als to 
give security of tenure to the terants 
under certain circumstances. But where 
the landlords genuinely required the pre- 
mises for their own use, or where the 
tenants were making the tenancies 
onerous for the landlords by not keep- 
ing to the terms of their contracts, or 
where other such like circumstances ex- 
isted which were specifically mentioned 
in the Act, no protection was afforded to 
the tenants. 


The protection of the tenants was 
thus not absolute but conditioned by the 
genuine requirements of the landlords. 
And. in this analysis the genuine require- 
ment of even one of the joint landiords 
must prevail over the need of the ten- 
ants. Otherwise, it would lead to a 
somewhat absurd and very unreasonable 
result that where even nine of the ten 


landlords genuinely required the tenant- ` 


ed premises for their use or occupation, 
the premises would not be available to 
them because all the landlords dic not 
need them. It may also well be that the 
joint Jandlords may be brothers, some 
of whom live outside the town concerned 
because of business or service recuire- 
ments and may thus not require the ten- 
anted premises for their personal occupa-~ 
tion. If the interpretation contended for 
by the learned counsel for the appe_lants 
were to be adopted, some of these bro- 
thers who live in the town concerned and 
genuinely require the tenanted premises 
for their use or occupation will not be 
able to get them vacated because al the 
brothers, at one.and the same tim=2 did 
not so require them. In my opinion, 
there appears no justification to so con- 
strue the provisions of the Act as to 
deny to some of the joint landlords the 
use and occupation of the premises of 
which they are joint owners when the 
fact of their genuine requirement is fully 
established.” 

13. The decisions relied upcn by 
the learned counsel for the appellant are 
clearly distinguishable. They are all 
cases of lessors’ assignee suing for evic- 
tion. On an assignment of the reversion, 
the assignee succeeds to the rights and 
UWabilities of the lessors in respect of 
covenants which run with the lan. The 
assignee of the lessor has, therefore, 
against the lessee all the rights that the 
lessor had. The reversion may be: sever- 
ed by an assignment of the revers-oni in 
part or by an assignment of the part of 
the reversion. In either case, the coven- 
ant which runs with the land runs with 
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the severed parts and the assignee in res- ` 
pect’ of the part has the benefit of the 
lessee’s covenants and equally bears the 
burden of lessor’s covenants. Though 
Section 109 of the Transfer of Property 
Act applies to a partition among the 
lessors, (sic) by application of S. 109 as 
embodying a rule of justice and equity, it 
is well settled that a partition among the 
lessors inter se does not affect the inte- 
grity of the lease (See, Badri Narain Jha | 
v. Rameshwar Dayal Singh. AIR 1951 SC 
186). In that case, Their Lordships of 
the Supreme Court stated as follows:— 
“the allegation of partition inter se 
among the several owners of a Lakhraj 
holding subject to Mokarrari interest can- 
not in any way affect the integrity of the 
lease, in the absence of an allegation of 
a fresh contract between the. split up 
owners of the holding and the different 
owners in the Mokarrari interest.” 


- 14, The three decisions relied 
upon Keshavdas v. Kanhaiyalal (Second 
Appeal No. 141 of 1962, decided on 18-8- 
1962) (Madh Pra); Dhannalal v. Jineshwar 
Prasad Diwan (Second Appeal No. 461 of 
1967, decided on 28-2-1968) (Madh Pra) 
and Chandra Sekhar v, Niyamatram, (Se- 
cond Appeal No. 322 of 1967 decided on 
6-8-1970) (Madh Pra) were all cases where 
the lessor transferred a part of the pro- 
perty leased and the learned Judges deal- 
ing with them, held under the. general 
law, independent of Section 109 of the 
Transfer of Property Act. an assignment 
of the part of the lease effected a sever- 
ance of the lease and entitled the trans- 
feree to eject the tenant from the pro- 
perty covered by the assignment. So also, 
in Shambhoo Dayal v. Chandra Kali Devi, 
AIR 1964 All 350. the suit was by land- 
lord’s transferees owning distinct portions 
in the property leased. 


15. On a consideration of the prin- 
ciples applicable, we are of the view that 
in a suit by the landlords for ejectment 
of their tenants on grounds of bona fide 
requirement of any one of them under 
Section 12 (1) (e) of the M. P. Accom- 
modation Control Act, 1961, it is not 
necessary for them to prove that each 
and every portion of the premises leased 
to the defendant was required for oc- 
cupation by all of them. Even if any 
one of the landlords establishes his bona 
fide requirement under Section 12 (1) (e), 
the decree for eviction must follow for 


eviction of the tenant from the entire 


premises demised. 

l 16. In Kanwar Behari v. Smf, 
Vindhya, Devi, AIR 1966 Punj 481, a Divi- 
sion Bench of the Punjab High Court 


‘held in construing Section 14 (1) (e) of 


the Delhi Rent Control Act, 1958 the 
material part whereof was substantially 
in the same terms as Section 12 (1) (e) 
of the present.Act, that it was not open 
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to the Court to further sub-divide the 
premises and order eviction with respect 
to a part thereof. That decision has been 
approved by their Lordships of the 
Supreme Court in Miss. S, Sanyal v. Gian 
Chand, AIK 1968 SC 438 in the following 
words:— 

“In our view that judgment of the 
Punjab High Court was right on the 
fundamental ground that in the absence 
of a specific provision incorporated in the 
statute the-Court has no Power to break 
up the units of the contract of letting and 
attribute incidents and obligations to a 
part of the subject-matter of the contract 
which are not applicable to the rest.” 
So also, a Division Bench of the Andhra 
Pradesh Hish Court in 8S. Mohanlal v. 
Kondaiah, AIR 1970 Andh Pra 384 has 
taken a similar view that if the plaintiffs 
succeeded in proving that any portion of 
the leased premises is required by them, 
they would be entitled to a decree for 
ejectment of the lessee from the entire 
premises leased to him. (See also Ram- 
dayal v. Ramnarayan, AIR 1953 Raj 125). 
The judgment of the learned Single 
Judge must, therefore, be affirmed. 

17. In the result. the appeal fails 
and is dismissed with costs. Hearing fee 
Rs. 100/-. if certified. 

(Subsequent Order, D/- 2-4-1971 
modifying tne judgment of lower Appel- 
late Court by consent is not material for 
this report). 

Order accordingly. 
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(A) Court-fees and Suits Valuations 
— Court-fees Act (1870), S. 7 (v) (d) — 
Valuation of part of estate — Where a 
suit is filed for a part of an estate and 
such part is not separately assessed to 
land revenue, the court-fee has to be paid 
on the basis of the market value — It 
is not permissible either to pay the court- 
fee on the basis of the land revenue for 
the entire estate in which the part claim- 
ed is included or to compute it by work- 
ing out the proportion of the land re- 
venue in respect of such part and pay 
court-fee on the proportionate multiple 
of the land revenue by working it out ac- 
cording to 5. 7 (v) (b). 1964 Jab LJ 
(SN) 83 and Civil Revn. No. 4 of 1965, 
D/- 23-5-1965 (Madh Pra), Overruled. 
(Case law discussed). (Paras 19. 28) 
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(8) Interpretation of Statutes -~ The 
rule of construction that a taxing provi- 
sion has to be construed strictly and in 
a manner most favourable to the citizen, 
has no application where the language 
of the Statute is absolutely clear and un- 
ambiguous and does not yield to two 
interpretations. (Paras 18, 27) 

(C) Interpretation of Statutes — (Per 
Bhave. J.) -—- The interpretation by the 
Courts of the statute in any particular 
manner should not render any part of 
the statute otiose. (Para 27) 
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S. P. BHARGAVA, J.:— This border 
shall also govern the disposal of the point 
referred to the Full Bench in civil revi- 
sions Nos. 497/66, 498/66 and 521/67. In 
this case and cases Nos. 497/66 and 498/66 
reference has been made by Krishnen, J.. 
and in the last case by S. B. Sen, J All 
these revisions were sled in the High 
Court by plaintiffs in different cases who 
were required to pay the deficit court-fee 
on market value under S. 7 (v) td) of 
the Court-fees Act (hereinafter called the 
Act). The references are confined to the 
question that whether for purposes of 
assessing the court-fee in a suit regard- 
ing a fraction or part of a holding the 
whole of which is assessed to reverue or 
‘ to payment of the nature of rent in the 
absence of revenue. the plaintiff should 
be required to pay the court-fee on his 
claim on the market value of the land 
under Section 7 (v) (d) of the Court-fees 
Act, or whether the subject-matter should 
be allowed to be valued on the besis of 


the revenue payable on the entire estate 


and the plaintiff should be allowed -o dis- 
tribute the land revenue. proportionately 
on the area claimed by him in th= suit. 
In other words. the question for con- 
sideration is as to whether in such cases 
the claim of the plaintiff falls within Sec- 
tion 7 (v) (b) or 5. 7 (v) (d) of the Act. 
These clauses read as follows:-—~ 

“(v) In suits for the possession of 
land, houses and garden—according to 
the value of the subject-matter; and such 
value shall be deemed to be 

P Where the subject-matter is land, 
an — srw > 

b) where the land forms an entire 
estate, or a definite share of an estate, 
paying annual revenue to Government, or 
where the land forms part of such estate 
and is recorded as aforesaid;, 

(d) where the land forms part of an 
estate paying revenue to Government, but 
is not a definite share of such estete and 
is not separately assessed as abov2-men- 
tioned the market value of land; 


“J 
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Explanation— The word ‘estate’ as 
used in this paragraph means— 

(i) any land subject to the payment 
of revenue, for which the proprietor or 
farmer or raiyat shall have executed a 
separate engagement to Government, or 
which, in the absence of such engagement, 
shall have been sa eae) assessed with 
revenue;”’ 


2. There is no specific provision 
in sub-clause (b) for the valuation of a 
fractional share of a part of an estate but 
in exercise of the powers vested in the 
State Government under Section 35 for 


_ reductions and remissions of court-fees, 


the State Government has enacted the 
following rule:— 

*(2) When a part of an estate 
paying annual revenue to the provincial 
Government under a settlement which is 
not permanent is recorded in the Col- 
lector’s register as separately assessed 
with such revenue, the value of the sub- 
ject-matter of a suit for the possession 
ef. or to enforce a right of pre-emption 
in respect of, a fractional share of that 
part shall, for the purposes of the com-~< 
putation of the amount of the fee charge- 
able in the suit, be deemed not to ex- 
ceed five times ‘such portion of the re~ 
venue separately assessed on that part as 
may be rateably payable in respect of the 
share.” 

3. . Krishnan. J., in the order of 
reference, has mentioned the position 
which emerges on the basis of the Single 
Bench decisions in Dwarka Prasad v, 
Pyarelal, 1962 Jab LJ (SN) 376; Bidhi- 
chand v. Barelal. 1964 Jab LJ (SN) 83 
and Santosh v. Lingraj, 1959 MPLJ (SN) 
21 as anomalous because the litigant is 
required to pay ten or fifteen times more 
the court-fee if the suit is in respect of 
a part or fraction of the holding on the 
market value of the land claimed in the 
suit, but if he sues’ for the entire holding 
he is required to pay only a small frac- 
tion of what he had to pay in the suit 
for a part. The learned Judge also draws 
attention to the other anomaly which is 
the result of the: first, that in case of 
a fraction or part of the land the plain- 
tiff is required to file a suit in the Court 
of larger jurisdiction but he files a suit 
with regard to the entire holding in a 
Court of lower status as in the former 
case the valuation arrived at on the basis 
of the market price is many times higher 
than the value which is calculated on 
the basis of the multiples of land revenue 
as stated in Cl. (b) of Section 7 (v). The 
learned Single Judge has suggested that 
the said anomaly can be removed by 
adopting one or other of the following 
two alternatives:— 

. “In any case we can insist on the 
litigants evaluating the suit as if it is one 
for the entire holding; the hardship if 
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any would be on him and the excuse ob- 
viously is that the fraction or the portion 
for which the suit is filed is to be deemed 
equal in value to the whole. A more 
logical way of doing it is that in the case 
of an un-demarcated fraction to value 
it on the basis of the proper multiple of 
the same fraction of the assessment; in 
the case-of a definite portion to treat that 
portion as being so valued as to represent 
for our purposes the entirety of the hold- 
ing. Either way, the multiple would be 
much less than the market value calculat- 
ed according to (d). This I would base 
upon the recognized principle that statutes 
on taxation should be applied in a manner 
most favourable to the citizen, and simp- 
ly because he has been moderate enough 
to bring a suit in respect of a part instead 
of filing it as a whole, not to tax him 
éxcessively. One can never get over the 
absurdity of the present situation where 
the part becomes much more valuable 
than the whole and a suit for the part is 
to be heard by courts of a higher status 
than the suit for the whole. It is also 
of interest to note that a litigant who 
overstates his case and claims the entire 
holding will pay much less and need go 
only to a court of lower status. In fact he 
does not lose much except possibly in the 
matter of part of the costs because it 
would be open to the court in a suit for 
the entire holding to grant relief in res- 
pect of the portion or fraction to which 
the plaintiff has succeeded in proving his 
claim.” : 
4. Obviously. S. B. Sen, J., does 
not agree with the alternatives suggested 
by Krishnan, J. in the paragraph quoted 
above. He has pointed out that— 
“Undoubtedly. statutes on taxation 
should be applied in a manner favour- 
able to the citizen, but there should be a 
scope for such application. When two 
views are possible, invariable rule in taxa- 
tion cases is that it should be interpreted 
in favour of the subject. If there is no 
ambiguity in the statute, there is no 
scope for a different interpretation. If 
for the possession of an entire holding a 
smaller amount of court-fee is necessary, 
then when the claim is for possession of 
a part, we have only to see what the 
statute says unequivocally. if, unluckily, 
he-has to claim a portion only, he must 
pay court-fee for that and not challenge 
the law on the ground that a luckier per- 
son would pay less court-fee.”’ 
The reason which the learned Judge men- 
tioned for making the reference is that 
as a reference has been made in civil 
revision No. 108/66 by Krishnan, J., he 
also referred the case before him. ^ 


5. The first point for considera- 
tion before us is as to what is the true 
scope of the provisions made in Sec- 
tion 7 (v) (b) and 7 (v) (d) quoted above. 
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This question came up for consideration 
before Mr. Justice Bose (as he then was) 
in Kashirao v. Ramchandra, 1936-43 
Taxing Decisions 39 (Nag). The learned 
Judge first pointed out that it was neces- 
sary to read Section 7 (v) (b) along with 
Section 7 (v) (a) because the word ‘afore- 
said’ which was used in Cl. (b) related 
back to Cl. (a). He further stated that 
Cl. (a) is divided into two separate para- 
graphs. The first deals with (a) an entire 
estate, and (b) a definite share of an 
estate which pays annual revenue to Gov- 
ernment. The second deals with land 
which “forms part of such an estate (that 


‘is to say, of an estate which pays annual 


revenue to Government) and is recorded 
in the Collector’s Register as separately 
assessed with such revenue.” Clause (b) 
also divides the subject in the same way. 
The learned Judge then explained the dif- 
ference between ‘part’ as opposed to 
‘definite share’ by making the following 
weighty observations:— 

“Therefore the. crux of the situation 
is not the number of digits in the frac- 
tion defining the share but whether the 
claim is for a definite share of a whole 
estate as opposed to a part of an estate 
separately assessed to revenue, 

. In my opinion the section means this. 
If the plaintiff Claims 1/4, or 5 as. or 64 
pies, or any other fraction (however 
clumsy) of an entire estate which pays 
annual land revenue to Government, then 
the first part of Cl. (a) or (b), as the case 
may be. applies. All this would be a. 
definite share. But if he claims a speci- 
fied area (22 acres here), then that relates 
to a ‘part’ as opposed to a ‘definite share’, 
and the second portion will apply if that 
area is separately assessed. If it is not, 
then S. 7 (v) (d) will apply. 

The word ‘share’ is ordinarily used 
in litigation to denote a definite fraction 
of a bundle or parcel of rights and is an 
abstraction. When therefore the section 
speaks of shares in an estate as opposed 
to parts of an estate (which is what it 
does). then it seems to me that it is 
drawing a distinction between the ab- 
stract rights in an estate and the con- 
crete or physical portion of it.” 


6. The view taken in Kashirao’s 
case, 1936-43 Taxing Decisions 39 (Nag); 
Baldeo Gulabrao v. Abdul Hafiz, AIR 1950 
Nag 249 and was referred to and follow- 
ed by Shrivastava, J. in 1962 Jab LJ (SN) 
376 as also by Bhutt, J. in 1959 MPLJ 
(SN) 21. We will refer to 1964 Jab LJ 
(SN) 83 later. 

i. The words “definite share” as 
used in paragraph (v) of Section 7 have 
all along been considered to mean an wn- 
divided and un-demarcated fraction of an 
estate as distinct from a definite demar- 
cated plot which has been taken out of 
an estate. 
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Godavarty Mangamma. AIR 1918 Mac 25; 
Kundasami Goundan v. Subbai Goundan. 
AIR 1924 Mad 646; P. Kesanna v. Boya 
Bala Gangappa, AIR 1947 Mad 297 (FB); 
Baldeo Gulabrao v. Abdul Hafiz, AIR 
1950 Nag 249. ; 


8. In Venkatasubba Rao v. Venkata 
Rao. 1951-1 Mad LJ 73 = (ATR 1951 Mad 
698) a Division Bench of the Madras High 
Court explained that “a fractional share 
predicates that the owner of that share 
is entitled to every bit of the total extent 
of the land till a partition is held and 
specific part is allotted to him.” 
Chandrala Seshayya v. Chandrala Laks- 
hmamma, AIR 1952 Mad 88 it was ex- 
plained that when a specific propersy is 
claimed, that can never be an unspecified 
fractional share of the property, though, 
of course. it will be, like any porticn of 
land, some’ fraction of the entire lard. It 
was further explained that where the 
plaintiff is claiming not a partition of an 
unspecified fractional share of undivided 
land but is claiming a specific portion of 
that undivided land, namely. the ‘nor- 
thern half’ of the land, court-fee is pay- 
able under Cl. (d) of Section 7 -(v) on 

. the market value of the property. - 


9. If a suit is for a distinct plof 
and not for a definite share of a separately 
assessed estate, court fee has to be paid 
on the market value (see Reference under 
the Court-fees Act, (1894) ILR 16 All 
493; Chandhan v. Bishan Singh, :1911) 
ILR 33 All 630; Randhir Singh v. Randhir 
Singh, ILR (1937) All 128 = (AIR 1937 
All 206); Haliman v. Mediya, ILR £5 All 
531 = (AIR 1933 All 414); Ma Skin v. 
Maung Hman. 79 Ind Cas 579 = (AIR 
1924 Rang 102); Buniad Lal v. Shyamlal, 
(1908) 12 Cal WN 990; Chandra Narayan 
Singh v. Asutosh De, ILR 41 Cal 2 = 
(AIR 1914 Cal 442). os 


a 10. The decisions cited above 
make it clear that Cl. (d}'is a residuary 
provision intended to supplement Cis. (a) 
and (b) and the court-fee is payakle on 
the basis of the Government: revenue 
where the subject-matter of suit is (i) an 
entire estate or a definite share of an 
estate paying revenue to Government, or 
(ii) a part of an estate recorded as separa- 
tely assessed, or (iii) a fractional share 
‘of a part of an estate recorded as sepa- 
rately assessed. However, if the subject- 
matter of the suit is the land which forms 
part of such an estate, ie, if a spacified 
area or a demarcated area is claimed out 
of an estate. for bringing it within CI: (b) 
it is necessary that that- part must be 
recorded in the Collector's regiscer as 
separately assessed with such revenue. In 
cases not falling strictly within the pur- 
view of Cis. (a), (b). and (ec), the court- 
fee has to be paid on the market value 
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as provided by Cl. (d). Clause (a) which 
dealt with land permanently settled has 
been omitted in the Madhya Pradesh 
Court-fees Act by Madhya Pradesh Act 
9 of 1953, í 

Il, However, in Subramania 
Ayyar v..Rama Ayyar, AIR 1927 Mad 
1002 and Kuljas Rai v. Pala Singh, AIR 
1945 Lah 15'a different view was taken. 
In AIR 1927 Mad 1002 (supra) it was 
held that the words “fractional share” in 
the notification (which corresponds to the 
rule quoted above under Section 55) cover 
not only a definite fraction but also an 
indefinite fraction and the deciding factor 
was whether the land formed part of an 
estate paying land revenue to the Gov- 
ernment. In AIR 1945 Lah 15. (supra) it 
was held that when a person sues for 
possession of a plot of land which can 
be arithmetically worked out as a pro- 
portion or a fraction of the property that 
has been assessed to land revenue and is 
not noted in the jamabandi, the provisions 
of Section 7 (v) (b) are applicable and not 
the provisions of Section 7 (v) (d). The 
reasoning followed by the Lahore High 
Court was that when a person sues for 
land jointly owned by two persons even 
if specific plots are sold,\in law it is 
treated as a sale of a share of the joint 
property because no co-sharer has any 
right to sell specific plots out of the joint 
khata and therefore the value of an indi- 
vidual plot comprised in the joint khata 
is wholly immaterial in determining the 
point of court-fee. l J 

12. However in AIR 1947 Mad 297 
(FB) the Full Bench overruled the view 
which was taken in AIR 1927 Mad 1002: 
Thus the Lahore High Court appears to 
be the only High Court which takes the 
view that even when the possession of 
a demarcated part of land is asked for, 
the case will be. governed by S. 7 (v) b) 
even though that part may not be separa- 
tely assessed to land revenue. The weight 
of authorities clearly is in favour of the 
view taken in Kashirao’s case, 1936-43 
Taxing Decisions 39 (Nag) cited above. 


13. However, it appears that in. 
two Single Bench decisions of this Court 
a different view has been taken. The 
first case is 1964 Jab LJ (SN) 83. In this 
case the view taken is that a suit for pos- 
session of a fraction of a khasra number 
which was -assessed to separate land re- 
venue was governed by Section 7 (v) (d) 
and court-fee should have been paid on 
the market value of the fraction claimed 
in the suit. This view ignores both the 
Explanation under Section 7 (v) (b) as 
also the Rule made by the State Govern- 
ment under Section 35. The other case 
taking. such view is Babulal v. Bismilla, 
Civil Revn. No. 4 of 1965, D/- 23-5-1965 
(Madh Pra). In this case S. B. Sen, J. 
was concerned with a suit for partition 
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governed by Sec. 7 (vi-a) of the Court- 
fees Act. where the court-fee according 
to the Explanation to paragraph (vi-a) is 
required to be paid on the market value 
which in the case of immovable property 
shall be deemed to be the value as com- 
puted in accordance with paragraph (v). 
The claim was in respect of 2/3 share of 
the joint Hindu family estate which was 
separately assessed to land revenue. The 
learned Judge held that though the claim 
was in respect of a definite share, yet 
as that share was not separately assessed 
to land revenue. the court-fee was pay- 
able under Section 7 (v) (d). In our 
view, the requirement of the share being 
separately assessed to land revenue was 
wrongly insisted upon. The claim was 
not in respect of a “specified” or “defi- 
nite” area, but only for a “definite share” 
and therefore the court-fee was payable 
in this case also in accordance with Sec- 
tion 7 (v) (b) at twenty times of the pro- 
portionate land revenue assessed on the 
estate. 


14. We. therefore, find ourselves 
to be in complete agreement with the 
view expressed in Kashirao’s case, 1936- 
43 Taxing Decisions 39 (Nag) (supra) 
about the true scope and implications of 
Cls. (b) and (d) and hold that suits are 
required to be valued accordingly. The 
rule which has been enacted by the 
State Government under Section 35 en- 
ables a plaintiff to pay court-fee on the 
computation prescribed in the rule only 
when he is suing for a fractional share 
of that part of the land which pays 
annual revenue to the Provincial Gov- 
ernment under a settlement which is not 
permanent and the part is recorded in 
the Collector’s register as separately as- 
sessed. It is plain that the rule can have 
no application where the part is not se- 
parately recorded in the Collector’s re- 
gister and a part thereof is claimed in the 
suit, 


15. It is true that the anomalies 
pointed out by Mr. Justice Krishnan are 
there. These anomalies were pointed out 
in the decision in 1951-1 Mad LJ 73 = 
(AIR 1951 Mad 698) in the following 
words:— 


“We may point out that by reason 
of the Full Bench decision many anoma- 
lies are introduced in the application of 
Section 7 (v) (d) and the notification 
issued by the Government. In a suit for 
possession of a specified plot a larger 
court-fee may be payable, whereas for 
partition and possession of a fractional 
share in regard to a larger extent a 
smaller court-fee may suffice. In the 
ease of a fractional share, a suit for its 
recovery may be filed in a District Mun- 
sif’s Court whereas for a smaller extent, 
if the property is a specified one with 
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boundaries, it will have to be filed in the 
Subordinate Judge’s Court. This situa- 
tion is not only illogical but sometimes 
makes the members of the litigant public 
feel its oppressiveness by contrast. 
Though this decision was made as early 
as 6th January 1947, no attempt has yet 
been made by the Legislatures to remove 
the anomalies, without at the same time 
overburdening the litigant public.” 


16. In ILR 41 Cal 812 = (AIR 
1914 Cal 442) it was argued on behalf of 
the plaintiff that he should not be called 
upon to pay a larger amount as 
court-fee than what he would have 
had to pay if he had been the 
owner of all the fifty-two ghatwali mahals 
and sued to recover possession thereof. 
This contention was held to be fallacious 
for two reasons, namely, first, that the 
plaintiff cannot avail himself of sub- 
clause (a) unless he brings his case 
strictly within its terms, and for that 
purpose the determining factor is the 
land in suit and not a larger property 
in which it may be included; and, se- 
condly. that even if the plaintiff had sued 
for recovery of all the fifty-two ghatwali 
mahals. the questions would require care- 
ful examination, whether those mahals 
constitute an estate paying annual re- 
venue to Government. 


17. The Taxing Officer had indi- 
cated the anomaly briefly even when 
Kashirao’s case (supra) was referred to 
the Taxing Judge. The same anomaly 
was referred to in ILR 55 All 531 = (AIR 
1933 All 414) also. However, our view 
is that the legal provision is not affected 
at all on account of the said anomalies 
and it is for the Legislature alone to re- 
move the anomalies by proper legislation. 
Consideration of hardship, injustice or 
absurdity as avoiding a particular con- 
struction is a rule which must be apnlied 
with great care. Lord Moulton explained 


in Vacher & Sons v. London Society of< 


Compositors, 1911-13 All ER 241 at p. 252 
as to why great caution is necessary in 
such cases by observing: 


“There is a danger that it may 
degenerate into a mere judicial criticism 
of the propriety of the acts of legislature. 
We have to interpret statutes according 
to the language used therein, and though 
occasionally the respective consequences 
of two rival interpretations may guide us 
in our choice in between them, it- can 
only be where, taking the Act as a whole. 
and viewing it in connection with exist- 
ing state of the law at the time of the 
passing of the Act, we can satisfy our- 
selves that the words cannot have been 
used in the sense to which the argument 
points.” 

In our opinion, the language employed in 
Section 7 (v) (b) and Section 7 (v) (d) is 
not open to two different interpretations. 


A. I. R. 
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In fact. if we agree with the view sug- 
gested by Krishnan. J.. we feel that the 
provision made in Section 7 (v) (d) would 
be: rendered nugatory and therefore in 
spite of the possible hardships or anomaly 
we have to stick to.the natural cons-ruc- 
tion. To allow a litigant to pay couft- 
fee on a part of the holding which is not 
recorded in the Collector’s register as as- 
sessed to separate revenue would amount 
to construing the language of S. 7 (x) (b) 
and Section 7 (v) (d) into a meaning 
which the words used therein cannot 
bear. 

18. It is true that a taxing pro- 
vision has to be construed strictly and 
must always be interpreted in a manner 
most favourable to the citizen. However, 
in our opinion this rule has no applica- 
tion where the language of the statute is 
absolutely clear and unambiguous and 
does not yield to two interpretations. 
Lord Cairns stated the principle by saying 
that “if the person sought to be axed 
comes within the letter of the law he 
must be taxed, however great the aard- 
ship may appear to the judicial mind to 
be. On the other hand, if the Crown 
seeking to recover the tax cannot bring 
the subject within the letter of the law, 
the subject is free, however, apparently 
within the spirit of law the case might 
otherwise appear to be.” (See Charles 
James Partington v. The Attorney Grene- 
ral, (1869) 4 HL 100. As the words of 
the statute are clear we cannot import a 
rule of equitable construction by reading 
something not in the relevant provisions 
nor can any thing be read as implied 
therein (See Gursahai v. I. T. Commr. 
AIR 1963 SC 1062 and I. T. Commr. 
Madras v. Firm Muar, AIR 1965 SC 1216). 


19. In cases falling under Sec- 
tion 7 (v) (d) of the Act, the plaintiff 
cannot be allowed to pay court-fee either 
on the basis of land revenue on the 
whole estate of which the land chimed 
in suit forms part but is not assessed to 
separate land revenue, nor can the plain- 
tiff be allowed in such. cases to work 
out the proportion of the land revenue 
in respect of a part of the land claimed 
by him and pay court-fee on the pcopor- 
tionate multiple of the land revenue by 
working it out according to S. 7 (v) (b). 


20. Jurisdiction depends on the 
valuation and therefore when a larger 
amount is required to be paid as court- 
fee, no grievance can be legitimately 
made about the suit for part of the land 
being required to be filed in a court of 
superior jurisdiction. 


21. The reference is, therefore, 
answered by saying that in cases where 
court-fee is required. to be paid on the 
market value under Section 7 (v) +d) the 
plaintiff cannot be allowed to pay court- 
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fee on the whole estate of which the land 
claimed in suit forms part but is not as- 
sessed to separate land revenue; nor can 
the plaintiff be allowed in such cases to 
work out the proportion of the land re- 
venue in respect of the part of land 
claimed by him and pay court-fee on the 
proportionate multiple of the land re- 
venue worked out according to Sec- 
tion 7 (v) (b). 

B. DAYAL, C. J.: 22. I agree. 


BHAVE. J.: 22-A. I agree with 
the conclusions reached by our brother 
Bhargava, J., though for slightly different 


23. Krishnan, J., has noted certain 
anomalies resulting from the literal in- 
terpretation of sub-clauses (b) and (d) of 
Cl. (v) of Section 7 of the Court-fees Act. 
He has. therefore, made this reference 
with a request that the matter be placed 
before a Full Bench for resolving the 
anomalies flowing from the literal inter- 
pretation. Krishnan; J. has made certain 
recommendations in the matter of inter- 
pretation of the sub-clauses so as to avoid 
the anomalies. Those recommendations 
I shall consider at the proper place. 

24. Clause (v) of Section 7 of the 
Court-fees. Act provides that in -suits for 
possession of land, houses and gardens the 
court-fee is payable according to the value 
of the subject-matter. That clause fur- 
ther provides that where the subject- 
matter is land, such value shall be deem- 
ed to be— - 

"(a) (Omitted by local amendment); 

(b) Where the land forms an entire 
estate, or a definite share of an estate, 
paying annual revenue to Government, 
or where the land forms part of such 
estate and is recorded as aforesaid (that 
is, recorded in Collector’s register as 
separately assessed with such revenue) 
and such revenue is settled, but not per- 
manently—twenty times the revenue so 
payable; 

(c) (Not material for our purposes); 

(d) Where the land forms part of an 
estate paying revenue to Government, but 
is not a definite share of such estate and 
is not separately assessed as above-men- 
tioned the market value .of the land.” 
The word “estate” has been defined by 
adding an explanation. According to the 
Explanation, “estate” means— 

“(i) any land subject to the payment 
of revenue, for which the proprietor or 
farmer or raiyat shall have executed a 
separate engagement to Government, or 
which, in the absence of such engage- 
ment, shall have been separately assessed 
with revenue;” 


The first part of sub-clause (b) refers 
to an entire estate, or a definite share of 
an estate,. paying annual revenue to Gov- 
ernment. Now, when an entire estate 
pays annual revenue to Government, it 
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foilows that a share thereof also pays 
annual revenue to Government. When 
the sub-clause speaks of a ‘definite share 
of an estate, paying annual rent to Gov- 
ernment’, it means that the annual re- 
venue must be fixed vis-a-vis that definite 
share of an estate distinct from the ‘en- 
tire estate’ as such. If I am correct here, 


it follows that on that on the literal in- — 


terpretation of sub-clause (b) it would 
appear that it covers three types of cases: 
(i) when the suit for an entire estate on 
which land revenue is payable; fi) when 
the suit is for a ‘definite share of an 
estate’ and the land revenue is payable 
as such a share, that is to say, the land 
revenue is not to be worked out on the 
basis of the land revenue fixed for the 
whole estate and is fixed vis-a-vis the 
definite share itself; and (iii) when the 
suit is for land which forms part of an 
estate, but that part of land is recorded 


in the Collector’s register as separately ` 


assessed to land revenue. It is thus ap- 
parent that sub-clause (b) contemplates 
suits for whole parcels of land which are 
either estates.or definite share of an estate 
or part of an estate. But in all these 
cases those parcels of land are such on 
which land revenue is payable or asses~ 
sed as a unit. 


Before the abolition of proprietary 
rights, often times the estates comprised 
a village or groups of villages, the re- 
venue of which was settled as a unit. In 
some cases the village was divided into 
and the land revenue was. fixed vis-a-vis 


the patties. All this happened during the 
settlement. But in between two settle- 
ments, estates used to be partitioned 


_through the revenue Courts and in those 
cases, record used to be made in Collec- 
tor’s register showing separate assessment 
for the divided parts. It is for this 
reason that all the three categories were 
included in the sub-clause which contem-~ 
plated suits for units of land assessed to 
land revenue. On the other hand, sub- 
clause (d} speaks of ‘part of an estate’, 
but that part must be such as is not a 
definite share of an estate and is not 
separately assessed, that is, is not record~ 
ed in the Collector’s register as separately 
assessed. In as much as a definite share 


of estate or part of an estate separately ` 


assessed to land revenue is also a part 
of an estate, special precaution is taken 
in Cl. (d) to exclude definite share or part 
of a share from the operation of Cl. (d). 
It thus follows that sub-clause (d) comes 
into operation when the land forms part 
of an estate but is not a suit of assess- 
ment for the purposes of land revenue. 
Thus, the artificial mode of determining 
the value of the subject-matter of suit on 
the basis of multiple. of land revenue is 
available only in the case of the whole 
estate or a definite share of an estate or 
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a part of an estate if that is a unit for 
payment of land revenue. In all other 
cases, the market price is the measure for 
determination of the value of the land. 
This to me appears to be the plain and 
literal interpretation of the two sub- 
clauses. 


25. In 1936-43 Taxing Decisions 39 
(Nag), Bose, J. (as he then was) inter- 
preted sub-clauses (b) and (d) of Ch. (v) 
of S. 7 in the following manner: 

“In my opinion the section means 

this. If the plaintiff claims 1/4, or 5 annas 
or 6% pies, or any other fraction (however 
clumsy) of an entire estate which pays 
annual land revenue to Government, then 
the first part of Cl. (a) or (b), as the case 
may be, applies. All this would be a 
definite share. ‘But if he claims a speci- 
fied area (22 acres here), then that relates 
to a ‘part’ as opposed to a ‘definite share’, 
and the second portion will apply if that 
area is separately assessed. If it is not, 
then S. 7 (v) (d) will apply.” 
From this it would appear that according 
to Bose. J., only two categories were con- 
sidered in sub-clause (b), namely, the 
estate or a definite share of an estate, 
and a part of an estate separately asses- 
sed to land revenue. A ‘part of an 
estate’ is always a ‘share of an estate’, 
But the distinction that Bose, J. appears 
to have made is that when you sue for a 
part of an estate, no doubt you sue for 
a share in the estate, but your suit is 
with respect to a particular parcel of land 
comprised in the estate, and not any land 
that may fall to your share when a parti~ 
tion is effected, and hence if you sue 
for a particular piece of land, if that 
piece is not separately assessed, you must 
pay court-fee on the market value of the 
land. This is a plausible interpretation: 
but, In my view, it does not take into 
consideration the words “definite share 
of an estate”. When one sues for a part 
of an estate, though it is with regard to 
any particular parcel of land, it cannot 
be said that one is not suing for a de- 
finite share.. When one says ‘I want pos- 
session of 22 acres of land’, and 22 acres 
of land represent 1/5th of the whole 
estate, then one is really suing for a 
definite share. I, therefore, feel that the 
distinction drawn by Bose, J. between a 
‘definite share of an estate’ and a ‘part of 
an estate’ is not altagether logical. 


On the contrary, if sub-cleuse (b) is 
interpreted to mean that where an estate 
is one unit of land revenue, or a definite 
share of an estate is a unit of land re. 
venue, or a part of an estate is again a 
unit of land revenue, as it is separately 
assessed in the Collector’s register, the 
interpretation becomes more rational, the 
idea being that inasmuch as the revenue 
on the share of the estate or the part of 
the estate has already been determined, 
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its multiple can be worked out. In my 
opinion, therefore, sub-clause (b) eon- 
templates only those cases where the suit 
is for the whole unit over which _and 
revenue is separately assessed. WoJere 
this is not so, the case comes under sub- 
clause (d) and the court-fee Payab= is 
on the market value. 


My brother. Bhargava, J. has referred 
to various cases of various High Ccurts 
where a view similar to the one taken 
by Bose, J. was expressed. There is only 
one case of the Lahore High Court which 
takes a contrary view. In AIR 1945 Lah 
15, Mahajan, J. (as he then was) quoted, 
with approval, the following passage =rom 
the decision of the Madras High Court 
in AIR 1927 Mad 1002: 


“It is difficult to say that a fraction 
means a simple fraction like, 3. o> 1/4 
and not a complicated fraction like 9/48 
or 37-72, etc, as one may get in Maho- 
medan Law cases. If the words Trac- 
tional share’ can cover any kind of Frac- 
tion, the only question is: Does it make 


any difference when a plaintiff mertions 


an area which can be worked out as a 
fraction of the whole but does not men- 
tion it by describing it as a fraction In 
our opinion it does not. The opposite 
conclusion can be .easily evaded sy a 
' clever plaintiff describing the plct he 
claims and not as so many acres and cents 
but as the north-western 37/73, of such 
and such a survey number or something 
like that. The liability to pay couzt-fee 
should not depend upon the abilicy to 
evade or not to evade court-fee. The 
Court-fees Act is a fiscal enactmen: and 
ought to bè liberally construed. 

On this reasoning if was held by 
Mahajan, J.: 


“When a person sues for land j>intly 
owned by two persons, even if specific 
plots are sold, in law it is treated as a 
sale of a share of the joint property. No 
‘eo-sharer has any right to sell specific 
plots out of the joint “khata and, here- 
fore, the value of an individual plot com- 
prised in the joint khata is wholly im- 
material in determining the pomt of 
court-fee.” : 


There is a great deal of force in this 
argument. A.part of an estate is clways 
a share of an estate; and if you wish to 
make it’a definite share, then ir that 
case you must describe it with reference 
to its geographical boundaries. Im that 
case alone it can be said to- be a Gefinite 
. share. All this difficulty would be cbviat- 
ed if the interpretation put by me on sub- 
clause (b) is accepted. In my ooinion, 
therefore, when a suit is brought for a 
share of a part of an estate, if that share 
or part of an estate is not separately as- 
sessed as a unit of land revenue. tke case 
must fall within the residuary sub-cl. (d} 
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and the court-fee in that case should be 
on the market value. 


26. Krishnan, J. in his order of 
reference has practically conceded that 
when a suit is filed for a part of an 
estate which is not separately assessed to 
land revenue, the case falls under sub- 
clause (d). His Lordship, however, point- 
ed out that the value of a part can, in 
no case, exceed the value of the whole. 
It generally happens that if the part is 
valued on’ market price, its value would 
work out to be much more than the 
value of the whole estate determined on 
the basis of the multiple of the land re- 
venue. Because of this anomaly, Krish- 
nan, J., thinks that in such cases when 
a suit is brought for a part of the estate, 
the plaintiff should be allowed to bring 
the suit on the basis as if the suit was 
for the whole estate and he should be 
made to pay court-fee on that basis, this 
fiction, of course, being limited for the 
purposes of determination of court-fees 
and jurisdiction. Krishnan, J. has ob- 
served that though the anomaly was 
pointed out in several decisions of this 
Court, the same has not been removed 
by the legislature and hence the Courts 
must take a strong attitude in the matter 
of interpreting sub-clause (b) and inter- 
pret sub-clause (b) in the manner sug- 
gested by him, though literally -that is 
not possible to do. 


27. .In the matter of interpreta- 
tion of a statute, the courts are not free 
to put their own interpretation on the 
statute for the purpose of removing ano- 
malies, This is the function of legislature. 
The Courts are required to interpret the 
statutes as they are; and if there is no 
ambiguity in the language used, effect 
must: be given to the clear terms of the 
statute. The second limitation on the 
Courts is that the interpretation by 
the Courts of the statute in any 
particular manner should not render 
any part of the statute otiose. If the 
interpretation of Krishnan, J. is accepted, 
in that case sub-clause (d) will have to 
be re-written by the Court to say that 
in case of part of an estate which is not 
separately assessed to land revenue, the 
court-fee shall not be paid on its market 
value but on the value of the whole estate 
worked out on the multiple of the land 
revenue. This the Courts cannot do. If 
it is held that the suit for a part of an 
estate not separately assessed to land 
revenue is also included in sub-clause (b) 
eee in that case sub-cl. (d) is rendered 
otiose. ` 


28. For the abovesaid reasons, it fs 
clear that where a suit is filed for a part 
of an estate or a share of an estate, buf 
where such part or share of the estate 
is not separately assessed to land revenue, 


30 M. P. (Prs. 28-29)-[Prs. 1-3] Indrajit 


the court-fee is payable on the basis of 
the market value. In those cases where the 
suit is for an entire estate, or a defined 
share of an estate, or a part of an estate, 
assessed to land revenue as a unit, and 
the suit is for possession of the whole 
unit, the court-fee is to be charged on 
the value to be worked out on the basis 
of the multiple prescribed. On this rea- 
soning, even when a suit is filed for a 
share of an estate not being any specified 
part thereof, the court-fee payable would 
be on the market value and not on the 
multiple to be worked out. But inasmuch 
as the decision of Bose, J. in 1936-43 
Taxing Decisions 39 (Nag) has been 
followed in this Court for such a long 
time and inasmuch as other High Courts 
have also adopted -the same reasoning, 
I do not wish to take the extreme view 
which follows from the literal interpre- 
tation of sub-clauses (b) and (d) of Cl. (v) 
of Section 7 of the Court-fees Act and 
agree that the reference should be ans- 
wered in the manner proposed by 
Bhargava, J. This I am doing on the 
principle of stare decisis; but, in my view, 
no further relaxation in the matter of 
interpretation of the sub~clauses is war- 
ranted. 


29. After the abolition of pro- 
prietary rights, now the estates have been 
reduced to small holdings. There is not 
much difference in the quality between 
one part of an estate as compared to the 
other. It is, therefore. high time that the 
legislature should intervene and make one 
uniform rule for fixing the court-fees 
for the whole estate as well as for the 
part. on the basis of either the market 
price or the multiple of the land revenue, 
the proportionate revenue for a part 
being determined on the basis of acreage. 


Answer accordingly, 


AIR 1972 MADHYA PRADESH 30 
(V 59 C 7) 
(GWALIOR BENCH) 
S. M. N. RAINA & N. C. DWIVEDI, JJ. 

Indrajit Singh, Applicant v. State of 
Madhya Pradesh and another, Opposite 
Party. 

Misc. Petn. No. 77 of 1971, D/- 30-7- 
1971 against order of Secy. to Govt. of 
Madhya Pradesh in Local Self (Rural) 
Deptt. Bhopal, D/- 1-4-1971. 


(A) Panchayats — Madhya Pradesh 
Panchayats Act (7 of 1962), S. 304 (4) — 
As the sub-section relates to predissolu- 
tion action, it cannot be made applicable 
to dissolution of a Gram Panchayat under 
S. 305 in which case S. 304 is attracted 
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Singh v. State (Raina J.) A.I. Re 
only upon or after dissolution and not 
before. (Para 6) 


(B) Panchayats — M. P. Panchayats 
Act (7 of 1962), S. 305 — The power of 
dissolution of a Panchayat under S. 305 
being purely administrative, the dissolu- 
tion cannot be questioned on the ground 
that it was taken without giving the 
panchayat an opportunity of being heard. 

(Para 13) 

(C) Constitution of India, Art. 226 
—-Disputed questions of fact--The gues- 
tion whether the resignations tendered by 
the Panchas were obtained from them by 
fraud or force being a disputed question 
of fact it would not be proper for the 
Court under the Article to go into it 
especially when the Panchas concerned 
were not parties to the petition. 

(Para 17) 

Cases Referred: Chronological Paras 
(1970) AIR 1970 SC 150 (V 57)= 
1970-1 SCR 457. A. K. Kripak 

v. Union of India 12 
(1965) AIR 1965 Madh Pra 247 
(V 52) = 1965 MPLJ 578, Maina 

Bai v. State of Madhya Pradesh 8 

(1959) AIR 1959 SC 107 (V 46)= 

1959 SCR 1440, Radheshyam v. 


State of Madhya Pradesh 10, 11 
(1950) AIR 1950 SC 222 (V 37)= 

1950 SCR 621, Province of 

Bombay v. Khushaldas 9, 1I 


K. S. Shrivastava, for Applicant; J. P. 
Shrivastava, for Opposite Party. 

RAINA, J. :— This is a petition under 
Art. 226 of the Constitution. 

2. In the last general election of 
Gram Panchayat Barkheda Jagir the peti- 
tioner was elected as a Panch. Sub- 
sequently, the petitioner was duly elected 
as a Sarpanch of the said Gram Pan- 
chayat. On: 23-1-1971 a ‘no confidence’ 
motion was brought against the petitioner 
but it was thrown out by overwhelming 
majority vide minutes of the proceedings 
dated 23-1-1971 (Annexure ‘D’). Soon. 
after the petitioner received 8 letters pur- 
porting to be the resignations of eight 
Panchas vide Annexures ‘KE’ to W.. Ac- 
cording to the petitioner these resigna- 
tions were not voluntary and were im- 
properly obtained by someone of the op- 
posite party. The petitioner thereupon 
wrote to the Collector Guna that the re- 
signations were not genuine and request- 
ed him to investigate into the matter. 
The Collector, however, did not take any 
action. On the contrary he recommend- 
ed dissolution of the Gram Panchayat 
and it was accordingly dissolved by the 
State Government under Section 305 of 
the M. P. Panchayats Act, (hereinafter 
referred to as the ‘Act’), vide An- 
nexure ‘S’. 

3. As a sequel to the dissolution 
of the Gram Panchayat the Government 
appointed an officer known as ‘Panchayat 
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Avam Samaj Seva Sangthak’ to exercise 
the powers and to perform duties of the 
Panchayat under Cl. (b) of sub-sec. (6) 
of Section 304 read. with S. 305 of the 
Act. (vide Annexure ‘T’). The conen- 
tion of the petitioner is that under sub- 
section (4) of S. 304 read with 5. 3C5 it 
was obligatory on the Government to zive 
the Panchas a reasonable opportunit7 to 
show cause against the dissolution and 
the Government having failed to de so 
the dissolution is illegal. The dissolution 
has also been challenged on certain cther 
grounds which will be considered during 
the course of this order. The petitioner 
has, therefore, filed this petition praying 
that the order of dissolution as wel as 
the order appointing the officer to per- 
form the functions of the Panchayat may 
be quashed. 


4, In the return filed on behalf of 
the Government, it has been averred that 
the dissolution of the Gram Pancfayat 
was according to law and the Collector 
was not bound to hold any enquiry into 
the voluntary nature of the resignafions. 

5. It was not disputed before us 
that the Panchayat was not given ar. op- 
portunity to show cause against the dis- 
solution. The contention of the Govern- 
ment, however, is that sub-section (4) of 
S. 304 of the Act is not attracted ir this 
ease. In order to appreciate this conten- 
tion it is necessary to examine the lan- 
guage of Section 305 of the Act which 
reads as follows:— 

“Section 305:— Dissolution of Pan- 
chayat in event of large number of vacan- 
cies:— If at any time due to a large 1um- 
ber of vacancies having occurred in a 
Panchayat. either simultaneously or in 
quick succession, the number of Panchas 
or members becomes less than the 
quorum fixed for such Panchayat «under 
this Act, the State Government mav dis- 
solve such panchayat and thereupon the 
provisions of Section 304 shall apply 
thereto.” 

It is no doubt true that Section 305 :s not 
happily worded. Section 304 provides for 
dissolution and supersession of a Pan- 
chayat for incompetence, persistens de- 
faults in the performance of its dut.es or 
abuse of its powers. Evidently, sub-sec- 
tions (1), (2) and (3) thereof can have no 
application to dissolution of a Panchayat 
under Section 305. Similarly sub-sec. (5) 
of S. 304 which deals with the extension 
of the period of supersession has mo ap- 
plication to the dissolution of a Pan- 
chayat, under Section 305 of the Acz. The 
question that remains for consideration 
is whether sub-sections (4), (6) ard (7) 
are applicable to the dissolution of a 
Panchayat. under Section 305. The 
answer to this question: depends cn the 
interpretation of the words “and here- 
upon the provisions of Section 304 shall 
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apply thereto” occurring in Section 305 
of the Act. 


5, Since it is obvious that all sub- 
sections of Section 304 are not applicable 
to the dissolution of a Panchayat under 
Section 305, the proper course was to 
specify . particular sub-sections of 5S. 304 
which were intended to apply to a dis- 
solution under Section 305. As this has 
not been done, it has given rise to the 
present controversy. In our opinion, the 
word ‘thereupon’ furnishes a key to the 
solution of the controversy. The Dic- 
tionary meaning of the word ‘thereupon’ 
is “upon that” i.e., “on that being done” 
vide Short Oxford English Dictionary at 
page 2169. According to Black's Law 
Dictionary (4th Edn.) it means ‘following 
on,” “in consequence of” and also “with- 
out delay or lapse of time.” In 86 CJS 775 
it is stated that the word ‘thereupon’ has 
different uses and different meanings and 
in any given case the meaning which will 
be attributed to it will depend on the 
context on which it is found. Some of 
the meanings of the word as given therein 
are “following upon” or “in consequence 
of that.” 


l 6. Bearing in mind the context in 
which the word ‘thereupon’ has been 
used in Section 305 it appears to be clear 
to us that it means “upon the dissolution 
of a Panchayat” or “in consequence of 
dissolution.” It would, therefore, appear 
that Section 304 is attracted only after 
the Panchayat is dissolved and not before 
that. Provisions of Section 304 can con- 
veniently be divided into two parts:— 

(i) Provisions which relate to pre- 
dissolution action; and 

(ii) Provisions relating to post dis- 
solution action i.e. an action which has 
to follow immediately after the dissolu- 
tion. 
Keeping in view the appropriate meaning 
of the word ‘thereupon’ in the present 
context as indicated above it would ap- 
pear that only sub-sections (6) and (7) 
of S. 304 of the Act are applicable to a 
dissolution under Section 305. Sub-sec« 
tion (4) of S5. 304 cannot be made applic- 
able to a dissolution under Section 305 
because it relates to pre-dissolution action 
while under Section 305 the provisions 
of Section 304 are attracted only upon 
or after dissolution and not before that. 
We, therefore, hold that sub-section (4) 
of S. 304 is not applicable to a dissolu- 
tion of a Gram Panchayat under Sec. 305, 
and therefore, it was not necessary for 
the State Government to give the Pan- 
chayat a reasonable opportunity to show 
cause against the said dissolution. 


7. The next point that was urged 
by the learned counsel for the petitioner 
was that even if sub-section (4) of S. 304 
is not applicable, the State Government 
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was bound to hold some sort of enquiry 
and give the Panchayat an opportunity 
to be heard in this connection before 
deciding to dissolve it and that the action 
taken by the Government is illegal be- 
cause it was taken in violation of prin- 
ciples of natural justice. We are, how- 
ever, not impressed by this contention. 
8. The principles of natural jus- 
tice are attracted only where a person 


or a body is required to’ act judicially. 


vide Constitutional Law of India by 
Seervai (1968 Edn.) at page 686. In 
Maina Bai v. State of M. P., AIR 1965 
Madh Pra 247 it was held that the rules 
of natural justice are attracted only where 
the authority making the order acts judi- 
cially or quasi~judicially and not where 
it merely performs purely administrative 
function. 

9. The learned counsel for the 
petitioner relied on the decision. of the 
Supreme Court in Province of Bombay v. 
Khushaldas. AIR 1950 SC 222 but that 
decision is of no help to him. In para- 
graph 7 their Lordships observed as 
under:— 

“This last statement overlooks the 
aspect that every decision of the execu- 
_Aive generally is a decision of fact and 
in most cases affects the rights of some- 
one or the other. Because an executive 
authority has to determine certain objec- 
tive facts as a preliminary step to the 


discharge of an executive function, it does . 


not follow that it must determine those 
facts judicially. When the executive 
authority has to form an opinion about 
an objective matter as a preliminary step 
to the exercise of a certain power con- 
ferred -on it, the determination of the ob- 
jective fact and the exercise of the power 
based thereon are alike matters of an ad- 
ministrative character and are not am- 
enable to the writ of certiorari.” 

The power to dissolve a Panchayat under 
Section 305 of the Act can be exercised 
by the Government only where: it finds 
that due to a large number of vacancies 
either simultaneously or in quick succes- 
sion; the number of Panchas has become 
less than the quorum fixed for such Pan- 
chayat under the Act. As pointed out 
by their Lordships the mere fact that the 
exercise of a certain power depends upon 
determination of an -objective fact does 
not render the function a judicial or 
quasi-judicial one. It, therefore, follows 
that the mere fact that the Government 
has to determine whether on account of 
large number of vacancies the number 
of Panchas has become.less than the 
quorum does not render the exercise of 
the power a judicial or a quasi-judicial 
function. This conclusion is reinforced 
by the fact that whereas in the case of 
dissolution under Section 304 the -Gov- 
ernment is required to give the Pan- 
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chayat a reasonable opportunity to offer 
an explanation no such opportunity is to 
be given in case of a dissolution under 
Section 305 as pointed out above, 


10. In Radheyshyam v. State of 
M. P., AIR 1959 SC 107 their Lordships 
while dealing with powers of the State 
Government to appoint an executive offi- 
cer of a Municipality under Section 53-A 
of the C. P. & Berar Municipalities Act, 
1922, held that the function which the 
state Government exercises under S. 53-A 
is administrative in nature. Section 53-A 
of the said Act reads as follows:— 


“53-A (1) If a committee is not com- 
petent to perform the duties imposed on 
it or undertaken by it by or under this 
Act or any other enactment for the time 
being in force and the State Government 
considers that a general improvement in 
the administration of the Municipality is 
likely to be secured by the appointment 
of a servant of the Government as the 
executive officer of the committee, the 
State Government may, by an order stat- 
ing the reasons therefor published in the 
Gazette, appoint such servant as the ex- 
ecutive officer of the committee for such 
period not exceeding eighteen months as 
may be specified in such order. 


Pere vee eceo ts evrvevaecsceeoneege 


Tt would be pertinent to note that the 
aforesaid sub-section (1) of S. 53-A re- 
quires that the Government should pub- 
lish its reasons for appointing such an 
executive- officer. In spite of this their 
Lordships held the function to be ad- 
ministrative. 


li. The learned counsel for the 
petitioner has cited a number of deci- 
sions, but it is not necessary to refer 
to all of them because in each case the 
exercise of a particular power has to be 
considered in the light of the provisions 
of the statute concerned, the nature cf 
the powers and other matters connected 
therewith. The fact that the legislature 
provided for an opportunity for an ex- 
planation being called from the Panchas 
before its dissolution under Section 304 
but not in the case of dissolution under 
Section 305 suggests that while the power 
under Section 304 is quasi-judicial in 
nature, the power under Section 305 is 
purely administrative. Their Lordships 
drew a similar inference in AIR 1950 SC 
222 (supra). The following observations 
in para. 7 are pertinent:— 


“It seems to me that. the true posi- 
tion is that when the law under which 
the authority is making a decision, itself 
requires a judicial approach, the deci- 
sion will be quasi-judicial. Prescribed 
forms of procedure are not necessary to 
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make an inquiry judicial, provided in 
coming to the decision the. well-recogais- 
-ed principles of approach are requirec: to 
be followed:” > ` 2 
Similarly ‘in AIR 1959 SC 7107 (supra) 
their Lordships compared the provis-ons 
of Section 53-A. to those of Section 57 
which imposed. a duty on the’ Govern- 
ment to give a reasonable opportunity to 
the Committee to furnish an explanation 
before dissolving it.. The absence of a 
similar -provision in Section 53-A was 
considered as indicating that the pcwer 
under that section was purely administra- 
tive. a ae jo 4 
12. The learned counsel for the 
petitioner: invited our attention to a 
recent decision of the Supreme > Court in 


pak v. Union of India AIR 1970 
SC 150. It was observed in that case that 
the dividing line between an administative 


power and a quasi-judicial power is :uite 
in and is being | gradually obliterated. 
Their Lordships observed in paragrapa 18 
that in order to -determine whether the 
power is an administrative power or a 
quasi-judicial power, one has to look to the 
nature of the power conferred, the person 
or persons on whom it is conferred,. the 
mework of the law conferring that 
power, -the consequences ensuing from the 
exercise of that power and the mann=r in 
which that power is expected: to be exer- 
cised. If we apply the above test it would 
appear that the power under- Section 3805 
has to be exercised only where on account 
of a large number of vacancies the Pan- 
chayat becomes unable to function on. ac 
count of the number of Panchas. being lesg 
than the quoram. Ordinarily, it is expect- 
„ed that there would be no controversy as 
to whether a large number of vacancies has 
occurred or not.. A vacancy may arise 
either on account of death or resignation or 
otherwise.. In; either case .usually .the fact 
is patent and there is no: controv about 
it. If on account of a large number of 
vacancies the: Panchayat becomes incompe- 
tent to function for want of quoram as 
prescribed by-sub-section (4) of Section 80 
of the Act, the Government is expected to 
act promptly to dissolve the Panchayat and 
to reconstitute it by holding a fresh elec- 
tion. Such a power appears to be purely 
administrative and not judicial or quasi- 
udicial and that. is why no provision - has 
een made requiring the State Government 
to call for an explanation from thé Pan- 
_chayat before exercising that power. Ordi- 
narily, «a Panchayat cannot given an expla- 
nation for the vacancies, for which f is in 
no way responsible. A vacancy does not 
arise on account of an act of a Parchayat 
and therefore there. can be no question of 
calling an explanation from the . Panchayat 
in this connection, 


13. We, therefore, hold that the 
jpower of dissolving a Panchayat under Sec- 
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tion 805 is purely. administrative, . and, 
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therefore, the action taken by the Govern- 
ment to dissolve the Panchayat cannot - be 
questioned on the ground that it was taken 
without giving the Panchayat an opportu- 
nity of being heard. | Se ey | 


14, The. only question that. arises 
in’ this case is whether. the . Government 
was competent to dissolve the . Panchayat 


and this depends: on the question whether 
a ‘large number of vacancies as contemplat- 
ed by that Section had actually occurred. 
It is not disputed that. the total strength of 


‘the Panchayat is 14. It.is the case of the 


petitioner himself that three Panchas had 
originally. resigned. The petitioner 

himself represented that three’ Panchas had 
resigned vide Annexures A and B. It is 
also his case that eight Panchas had sent 
their resignations, vide Annexures E to L. 
It is not the case of the petitioner that -these 
resignations did not bear the signatures of 
the .Panchas concerned. . His contention is 
that they are of ‘no effect as ‘they have been 
obtained by fraud. In support of this con- 
tention he has relied upon the statement 
of Ajodhya Prasad, Up-Sarpanch vide Am- 
nexure N and the affidavits’ of Buddha, 
Komalsingh and‘ Bhabbutsingh vide Anne- 
xures-O and P. The contention’ of the peti- 
tioner is that since he had represented to 
the Collector vide Annexure M that he had 
made. enquiries from. the Panchas concem- 
ed and had come to know that the resigna- 
tions have been obtained from them by 
force and, therefore, an enquiry ‘should be 
held into the matter. The grievance of the 
eee) is that the Gram Panchayat was 

issolved . without any. such enquiry. _ 


15.. As pointed out above there is 
no ‘provision for an enquiry before dis- 
solving a Panchayat under Section 805 of 
the Act. Under Section 26 of the Act a 
Panch may resign his office by giving potice 
in writing to that effect to the Sarpanch. 
It is the case of the petitioner himself that 
he had -receivéd resignations and it’ is also 
not disputed that these resignations bear 
the signatures or thumb impressions of the 
Panchas concerned.’ - These resignations are, 
therefore, prima facie. valid and they took 
effect from the day they were received by 
the Sarpanch. The Sarpanch or the Pan- 
chayat has no jurisdiction to hold an en- 
quiry into the matter and to accept or re- 
ject the resignations because a resignation 
takes effect automatically from the time it 
is received ‘by the -Sarpanch.. Thus the 
fact that the petitioner or the Panchayat 
allowed Panchas concerned to participate 
even after they had tendered their resigna- 


tions is immaterial and is of no conse- 
quence. ` a 
16. If the resignations were obtain- 


ed from the Panchas concerned by fraud 
or force we would expect the Panchas them- 
selves to approach the Collector. or other 
authorities in this connection or to institute 
proceedings for a declaration that the. resig- 
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nations haviñg been obtained’ by fraud 
were not binding on them and-were as such 
of no legal effect. It seems the Panchas 
themselves have not at all cared to move 
in the matter. They did not join the’ peti- 
tioner in this petition and were not even 
impleaded as non-petitioners. It is no 
doubt true that the petitioner can question 
the dissolution himself without joining the 
other’ Panchas, but the question whether 
the Panchas resigned voluntarily or not 
cannot be decided behind their back. 


17. The question whether the’ re- 
signations tendered by the Panchas were 
obtained from them by fraud 'or force is a 
question of fact, the burden of proving o 
which lies heavily on the petitioner. This 
being a disputed question of fact this Court 
does not consider it proper to go into it 
particularly because the Panchas concerned 
are not parties to this petition. 


18. Since it is not disputed that 
the resignations bear the signatures of the 
Panchas concerned, they are prima facie 
valid and the action taken by the Govern- 
ment on the basis thereof also appears -to 
be prima facie valid. The petitioner . is, 
therefore, not entitled to challenge the 
order of dissolution in these proceedings. 


19... In the petition the action. of 
the Government was also challenged as 
‘mala fide, but this point was ‘not pressed 
before us. We are also unable to draw 
any inference to this effect from the mate- 
rial on record. 
' 20. The petition, therefore, fails 
and is hereby dismissed. We, however, 
make no order as to costs as the question 
whether the resignations are voluntary can- 
not be conclusively determined in these 


proceedings. : : 
Petition dismissed. 
"AMR. 1972 MADHYA PRADESH 34 
“" (V 59 C8) 
BISHAMBHAR DAYAL, C. F. AND 
` §. P. BHARGAVA, J. 


Municipal Council, Kharsia and 
another, Petitioners v. State of Madhya Pra- 
desh and others, Respondents. j 
Misc. Peta. No. 662 of 1970, D/- 28- 
7-1971. er 

Municipalities — M. P. . Municipalities 


Act (37 of 1961), S. 828 (1) — Dissolution. 


of Municipal Council —— The power con- 
ferred by the section is so drastic in nature 
that a duty to act judicially has got to be 
implied in exercise of it. The order of 
dissolution under the section must, there- 
fore, contain the grounds on which the 
conclusions of the State Government are 
based and why the explanation offered by 
the council is rejected. An order of dis- 
solution which does not state the reasons 
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Municipality constituted under the 
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is a nullity and void. AIR 1970 Madh Pra 
154 and-AIR 1962 SC 1694 and AIR 1967 
Punj 430 and AIR 1968 Delhi 30 and AIR 
1967 SC 1853 and 1964 AC 40 and (1967) 
2 AC 337, Rel. on; ATR 1959 SC 107, Dist. 
a N (Paras 14, 16) 
Cases - Referred : Chronological Paras 
(1970) AIR 1970 Madh Pra-154 (V 57) 
= 1969 MPL] 327, Suresh Seth v. 
State of Madhya Pradesh 10, 18, 16 


(1968) AIR 1968 Delhi 80 (V 55) = 


1967-69 Pun LR (D) 241, Suraj 
Parkash v. State of Punjab - II 
(1967) AIR 1967 SC 1858 (V 54).= 
1967-2 SCR 588, State of Maha- 
rashtra v. Babulal Kriparam Takka- 


more 
(1967) AIR 1967 Punj 480 (V 54) = 
1966 Cur LJ 290, Municipal Com- 
- mittee, Kharar v. State of Punjab imi 
(1967) 1967-2 AC 337 = 1967-2 All 
ER 152, Durayappah v. Fernando 14 


(1964) 1964 AC 40 = 1968-2 All ER ` 
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66, Redge v. Baldwin 14 
(1962) AIR 1962 SC 1694 (V 49) = 

1968-1 SCR 98, Collector of Mon- ` 

ghyr v. Keshav Prasad © H 


(1959) AIR 1959 SC 107 (V 46) = 


1959 SCR 1440, Radheshyam v. ` 
State of Madhya Pradesh 18 


P. C. Pathak and H. C, Kohli, for 
Petitioners; M. V. Tamaskar, Dy. Govt. Ad- 
vocate for (Nos. 1 to 3) and Y. 5. Dharma- 
dhikari : (for No. 4), for Respondents. 


BHARGAVA, J:— The two pe onn 
(1) Municipal Council, Kharsia, and (2) Shri 
Gyaniram have filed this petition under 
Article 226 of the Constitution seeking a 


writ of: certiorari for quashing the order 
of the State Government (respondent No. 
l) dated 15-12-1970 (annexure N) pub- 


lished -in the Madhya’ Pradesh Rajpatra 


dated 16-12-1970 whereby the Kharsia 
Municipal Council (hereinafter called the 
Council)" was dissolved. with effect from 


-16-12-1970 and further’ claiming: a manda- 


mus commanding the respondents not to 
give effect to the said order in any ‘manner. 


2. The following facts are not in 
dispute and it is necessary to state them 
for proper appreciation of the controversy 
between the parties. 


3. The said Council is a -Class IV 
M. P. 
Municipalities Act, 1961 (hereinafter called 
the Act). The last general elections of this 
Council were held in June, 1969 in which 
eleven councillors were elected. Six of the. 
councillors elected belonged to the Jan 
Sangh Party and thus this party was re- 
turned: in majority. The elections of the 
office-bearers and co-option of councillors 
was made in the month of August, 1969. 
The petitioner No. 2 Gyaniram was elected 
President for a term of two years under 
Section 48 (2) of the Act. He was elected 
as a councillor on the Jan Sangh Party tic- 
ket. The term of the Council was four 


` 
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years from the. date of the first meetng, 
which was. held on 14-11-1969. Thus. the 
term of.the Council would have been tpto 
18-11-1973 if it: had. not been dissolved. 

` 4. ` It is averred in the petition -hat 
as at the State level the party in pcwer 
was the Congress Party, ‘those member . of 
the Council who were returned ón the Con- 
gress ticket attempted from the very begin- 
ning to prevent smooth functioning of the 
Council. ‘Many’ complaints were’ made to 
the Collector, Raigarb a ae No * 2) 
by the councillors elected on the Congress 
ticket or at their instigation. The Celec- 
tor got these complaints enquired intc by 
the Sub-Divisional Officer’ and ` forwa-ded 
the report of ‘the Sub-Divisional Office ‘to 
the State Government. A charge-sheet 
urporting to be under. Section $28 of the 
Ket was served on ‘the’ Council to | chow 
cause against the thirteen charges seci- 
fied therein. ` Along ‘with the, charge-sheet 
a statement of allegations was also sert to 
the -Council. All these charges. relatec. to 
the various acts of commission and omi sion 
of the: Council and.the President and Se- 


nior Vice-President: .thereof.-.- The Cozncil. 


in its meeting dated ‘30-8-1970. discussed 
the said charges and passed a’ -resolation 
characterising them as incorrect, false and 
baseless arid authorized :the ‘President. Shri 
Gyaniram to prepare and submit a detriled 
reply to the charges: Ultimately, on 1-9- 
1970,..vide annexure .H, a .detailed . =eply 
was sent by ‘the Council to the: Collsctor 
of Raigarh.: .- ee A E 

5. The’ State Government; vide 
annexure ‘1, dated 2-11-1970, sent the re- 
port of the’ Sub-Divisional Officer, Raizarh, 
wherein eleven ‘out ‘of those thirteen charges 
were held to have been proved agains the 
Council and called upon it to submit its 
reply to the enquiry report of the Sub- 
Divisional Officer within fifteen days. The 
Council sent its reply denying those caarg- 
. es. It was also urged that the’. Sub—ivi- 
sional Officer was not competent to make 
the enquiry and that*the principles oz na- 
tural justice’ were. violated as ‘no p-oper 
opportunity had. been afforded. to the 
Council.to meet the charges and the rport 
had been made after, makiig 
without affording any ‘opportunity to the 
Council of being heard. It was also -erged 
that copies of- eA documents. and 
certain complaints, -which - ‘the Sub-—-Divi- 
sional Officer received during the enquiry 
' and to which he also referred in: his. report, 
were.not supplied by . him. in . spite oz: the 
Council having. made a request for.-susply- 
ing those documents. -Ultimately..the State 
Government’ by the impugned order (an- 
nexure N) dated 15-12-1970; dissolved the 
Council under Section 828 (1) of ‘the Act 
holding that it- was not in ewe to per- 
form or persistently made-defaults it the 

erformance of the duties..imposed:.on- it 

y or.under the Act: or exceeded or abused 
- jts powers; ` : Da a gi TER C po he 


at” 
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«6. The third respondent ‘Shri K, R. 
Mehre, Additional Tahsildar, Kharsia, was 
apes Administrator on the dissolution 
of the Council with a. direction to take 


charge of the Council: immediately, ‘The 
Chief. Municipal: Officer: of .Kharsia, vide 


annexure K ‘dated 16-12-1970, issued a 
memo -informing the councillors: that the 
State Government had... dissolved: the Coun- 
cil with effect- from 16-12-1970 and the 
Collector (respondent No. 2) also forward- 
ed. a-copy of the telegram dated 15-12-1970 
received .by him- from- the State Local Gov- 
ernment Department to’ the same’ effect. 
All these orders :are desired. to -be quashed 
in the: :petition. - i Mn a 
=T. The first contention _ raised by 
the learned counsél ‘for the petitioners ~is 
that the order of the‘ State Government 
dated 15-12-1970 does not contain any rea- 
son why the explanation submitted by the 
Council’ -failed “in the opinion’ of the State 
Government. to meet*the | charges. It is 
urged that the order of dissolution made by 
the State. Government does not satisfy the 
statutory’ ‘requirements -of stating: the rea- 
sons andon this ‘short’ ground - itself it 
should be quashed. .. «'- 3: 0: 
| 8... For _ appreciating the | point ‘at 
issue, it. would 
Section $28 of ‘the. Act, which runs thus: 
‘328. Power to dissolve _ or. supersede 
Council.—- (1) If ‘at. any time upon repre- 
sentation made or otherwise it appears to 
the State Government. that— ee; tie 
(a) the ‘Council. is not competent -to 
perform, .or persistently makes ` dekl in 
the performance of .the duties imposed on 
it by or under this Act. or any other law 
for the .time being in force, or exceeds or 
abuses -its power or fails to -carry out any 
order . passed -by - the State,.Government 
under - this Act: PO : ou 
. (b) -the - President of the Council.. or 
any of its Committees .is, not competent to 
perform, or persistently makes default in 
e perforinance of the duties imposed on 
him or it’ by or under this Act or any other 
law for the ‘time being in force, ‘or exceeds 
or abuses his or its poren or fails. to.carry 
out any order “passed by the State Govern- 
ment: under this Act, and the Council’ has 
failed or. neglected to ‘take action against 
the President -or the Committee; . 


. the State Goveriment:. may, by an -order 


stating’ the reasons. therefor ‘published in 
the gazette, dissolve such Council and ‘may 
order ‘a’ fresh election. to take. place. - 


3 eee - Sa uel Slee we oak aie a 
Seen seas ars 

(4) No order under sub-section (1): or 
sub-section a or sub-section. (3) shall be 


a 


‘passed until reasonable opportunity . has 
een:.given tọ the Council to furnish an 


ut 


+ 
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.be, relevant to, reproduce. 
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sections, the following’ consequences shall 


ensue:— | | 
(a) all the Councillors of the Council 
shall, as from the date of the order, vacate 
their offices as Councillors; -` 
(b). all powers and duties of. the Coun- 
cil under .this Act may, until the Council 
is reconstituted, be exercised and perform- 
ed by such person or a Committee of per- 
sons as the State Government may appoint 
in that behalf;. - oe 
(c) all properties vested in the Council 
shall, until the Council is reconstituted, vest 
in the State Government. - pte 
. (d) when more than one person 
appointed under clause 
them, duly authorised in 
resolution passed by them, may sue or in- 
stitute or defend any action at-law by or 
ear, the Council. — 


are 
-any one of 


) 
Ne behalf -by a 


” 


. 9. - Jt is clear from the section, quot- 
ed above, that a Municipal Council may 
be dissolved (1) if it is not competent to 
perform its duties; or. (2) - it persistently 
makes defaults in the performance of its 
duties, or (8) -it exceeds or abuses its po- 
wers, or (4) fails to carry. out any order 
passed by the State Government under this 
Act. However, an order of dissolution can- 
not be made unless the Council has been 
given an opportunity - of - showing cause 
which implies that- cause shown y the 
Council should be duly considered before 
the order of dissolution and supersession is 
made. Further, the provision made in Sec- 
tion 328- (1) mandatorily requires that the 
reasons leading the Staté -Government to 
take the action in question have to be stat- 
ed in the notification published in the 
gazette dissolving the Council, The pro- 
vision means that the premises. on the basis 
of which: an’ adverse decision’: against. ‘4a 
Municipal Council is desired to be reached 
must be found to have been established and 
those reasons must'be stated ‘in the order. 

10. Section 422 of the M. P. Muni- 
cipal Corporation Act, 1956, contains a pro- 
vision which is analogous to the provision 
made in Section 8328 of the Act. In Suresh 
Seth v. State of Madhya Pradesh, 1969 MP 
LJ 827 = (AIR 1970 Madh, Pra 154) a 
Division Bench of this Court was required 
to consider the question as to whether an 
order superseding ` Munie pa : Corporation 
was liable to be quashed if Corporation was 
not given fair opportuony -to show cause 
before the: order was- made and reasons for 
making the order were not ‘stated. The 
point was elaborately considered in para- 
graph 18 of the judgment where their 
Lordships “held: eee ta 2 
— “The statutory requirement _ of stating 
the reasons is not satisfied simply by nar- 
rating the charges and the opinion of the 
Covernment that the explanation’ of” the 
Corporation has failed to meet the charges; 
in our ’-view it is: also necessary that rea- 
sons for that opinion should be stated.” 


Kharsia Municipality v. State (Bhargava J.) 
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11. In Collector of Monghyr v. 
Keshav Prasad, AIR 1962 SC 1694, it was 
held in the context of Section 5-A of. the 
Bihar Private Irrigation Works Act, 1922, 
that statutory requirement of, recording of 
reasons is not satisfied by merely recordin 


conclusions. In .that case it was stresse 
that “the recording of the reasons is the 
only protection which is afforded to the 


persons affected to ensure that the reasons 
which impelled the Collector were . those 
germane to the content and scope of ‘the 
power vested in, him...:...... But if in 
those circumstances the section requires 
what ‚might be termed a ‘speaking order 
before persons are saddled. with. liability, 
we consider that the object with which the. 
provision was inserted would be wholly de- 
feated and the protection afforded nullified, 
if it were held that the. requirement was 
anything but mandatory.” The same view 
has been taken in. The Municipal Commit- 
tee, Kharar v. State of Punjab, AIR 1967 
Punj 480 and Suraj Parkash v. State of 
Punjab, AIR 1968 Delhi 30. l 


12. In the State of Maharashtra v. 
Babulal Kriparam Takkamore, AIR 1967 SC 
1858 the subject-matter .of consideration 
was Section 408 of the City of ‘Nagpur 
Corporation Act, 1950, which contained a 
provision on the same lines as Section 328 
of the M. P. Municipalities Act, : 1961. 
Their Lordships held that an order declar- 
ing the Corporation.to be superseded -and 
directing: that all the Councillors shall re- 
tire from the office must be published in 
the gazette. and the reasons for doing so 
must be stated therein. In a writ applica- 
tion. the Court will not review the facts 
as an appellate body but the order is liable 
to be ‘set asidé if no reasonable person on 
a. proper ‘consideration of the material’ be- 
fore the State Government could form the 
opinion that the Corporation is not com- 
potent to perform or persistently | makes 

efault in the performance of duties im- 
posed on it by or under this Act or any 
other law for the time being in force or 
exceeds or abuses its powers. It was held 
that’ in such cases the.order is in excess 
of the statutory power given to the - State 
Government under Section 408 of the City 
of Nagpur Corporation Act ‘and the order 
is invalid.’ fe Aa _ 

13. ‘It. cannot be seriously disputed 
that the activities of the Municipal ‘Council 
should not-be lightly interfered with. ` The 
power: given: to. the State Government under’ 
Section 828 of- superseding or dissolving a 
Municipal: Council is a. drastic power and’ 
the said’ power cannot be. held .to.be pro- 
perly exercised ess it was ‘exercised 
strictly in conformity’ with the procedure 
laid down in Section 828: The learned 
counsel for the respondents urged that Sec- 
tion 328 of the Act did: not necessitate a 
quasi-judicial epatete and the satisfaction 
on the basis of. which the order of dissolu- 
tion or supersession could be passed or only 
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required to be the -subjective-satisfaction of 
the Minister concerned. For advancing this 
lea, the learned counsel for. the respen- 
ents ‘placed reliance on -the decision- in 
Radheshyam v. State of M. P., AIR 1659 
SC 107. In that case, their Lordships con- 
sidered the nature of. the power’ of appoint- 
ment of-'an executive- officer conferred by 
Section’ 53-A of the C. P. and Berar Mimi- 
cipalities Act, 1922, and held that power to 
be administrative in nature. is view was 


` taken on the basis -that the said power. was 


not drastic in nature as it did not rendt 


in the retirement of the members of - the 


Municipal Committee and its -effect . was 
merely temporary. The C. P. and Besar 
Municipalities Act confers-the -power of 
appointing an executive officer: under Sec- 
tion. 53-A and gives the power of dissslu- 
tion or supersession: of the Municipal. Com- 
mittee under Section 57. Both these <ec: 
tions differ materially in their scope- and 
effect. The effect of an order made urder 
Section 57 is extremely drastic and uts 
an end to the ‘very existence of ‘the Mni- 
cipal Committee itself while an order urder 
Section -58-A is -not-so drastic inasmuck ‘as 


it is of. a temporary duration and furher. 


does not threaten: the existence of the Com. 
mittee.‘ Under Section 57 the order of dis- 


solution can be „passed by ‘the State Gov- 


ernment only -by making an ‘order stating 


the reasons therefor and ‘publishing it in - 


the official gazette and no such order can 
be: passed until a.reasonable’ opportunity is 
given to the . Committee to. furnish its ex- 
planation.. In:our opinion, the decisiom in 
Radheshyam’s case is of no..avail to. the 
respondents... Radheshyam’s case was ° zon- 
sidered: in 1969 ea 327 = (AIR .1970 
Madh Pra .154) (supra). in para. 18 of: the 
judgment: where their Lordships ` pomted 
out that the considerations for holding that 
the power under Section 53-A of-the: C. P. 
and Berar Municipalities Act was adr-inis- 
trative do not ‘apply. to. Section 422 of the 
M. P. Municip Corporation Act.- The 
same reasoning would: hold good. in the 
present case as Section 328. is analogots to 
the. provision’ made’ in Section 422 of: the 
M. P. Municipal Corporation Act and Sec- 
tion 57 of the.C. P. and Berar Munic:pali- 
ties Act. oath a Boh tn 


~ .14, °° On. the basis of the cases fe- 
ferred to above, it is obvious that the State 
Government’s power under. Section .82& ‘of 
the Act. is quasi-judicial in nature anč the 
power given to the State Governmént by 
statute was to determine questions affecting 
rights of:.various ` individuals. The very 
nature of the power implies’ a duty te act 
judicially requiring it to observe the prin- 
ciples of natural justice... It has, been ‘held 
in many cases that it is not::nécessary that 
the duty to uct -judicially should: be sepa- 
rately imposed -by the :statute -(see Redze v. 
Baldwin, 1964 AC -40 and. Durayappzh v: 
Fernando, 1967-2 AC 887). The ~. power 
conferred by Section 828 -is so drastie - in 
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nature that, in our opinion, a-duty to act 
judicially will have to: be implied even i 
this section did not in so many words state 
that the State Government may by an 
order stating the reasons therefor published 
in’ the ‘gazette “dissolve such Council” and 
even if it were not expressly provided, as 
has’ actually been done.in sub-section (4), 
that. such order “shall not: be passed until 
reasonable opony has .been: given to 
the council to furnish explanation.” 


a- cea was implied in Durayappa’s’ case 
pon even though the words of the Cey- 
on Municipal Ordinance did not expressly 


require the Municipal Council to show 
cause against the proposed dissolution. As 
Section 328 isian u for an op- 
ortunity being afforded to show cause an 
or recording thé reasons, it is absolutely 
clear that Section 828 lays down an objec- 
tive test based on a- quasi-judicial ap- 
proach. ` ay ; 

15. . The impugned _order.. . of the 
State Government does not state any rea- 
sons which led the Government to take the 
action in question. The mere production of 
the words of the ‘section into the notifica- 
tion merely amounts to notifying the con- 
clusion of the Government-and is no substi- 
tute whatever for the statutory requirement 
of notifying the reasons: It is pertinent to 
note in ‘this connection that in the reply 
given by the Municipal. Council for meet- 
ing some of the charges reliance was’ plac- 
ed on the’ various resolutions and docu- 
ments which formed part of the municipal 
record itself. In the order there is no re- 
ference made at all to these documents. It 
has not even been suggested that those 
documents do not support ‘the’ stand taken 
by the Council in the written reply furnish- 
ed by-it: There is nothing in. the impugned 
order to ‘show on what grounds or basis 
eleven .charges were held proved and why 
the explanations: offered - by ‘the Council 
were rejected. In-.the reply of the .Coun- 
cil issues of fact and law were raised. The 
should have- been . suitably considered an 
decided by. stating grounds. on the basis of 
which the State Government held them 
proved after rejecting the explanation. offer- 
ed by the Council. We,. therefore, hold 
that the order of dissolution suffers from 
the defect that the reasons for making the 
said order. were not stated. | oa 

16...: The- next -question for conside- 
ration is as to what is the effect. of . the 
omission to state the required reasons. In 
our opinion, due to the said- defect, the 
order of dissolution -must -be held to be a 
nullity or- void. This was the. view: taken 
in the case. of. 1969 MPL] 327 = .(AIR 
1970 Madh. Pra 154) (supra)... ~ 

-. 1% ~“ In-the view ‘that ‘we -have 
takén; it is- not necessary to- examine the 
other pleas raised inthe petition, - ° 
~. 18° In the result, the writ . petition 
is allowed and the ‘order of the. State Gov- 


Such . 
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ernment dissolving the Municipal Council, 


Kharsia, issued by the State Government 
on 15-12-1970 (annexure N) is quashed. 
The other two orders made by the Chief 


Municipal Officer and the Collector {anne- 
xures K and M) in pursuance of that order 
are also quashed. We also issue a writ in 
the nature of mandamus directing the res- 
yondents not to. give effect to the order of 


issolution in any manner whatsoever. The. 


petitioners will have their costs including 
counsel’s fee which we assess at Rs. 100/-. 


The security amount shall be refunded to. 


the petitioners. - 
i Petition allowed. 
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Sg - (V 59 C 9). E 
- (GWALIOR BENCH) , 
R. J. BHAVE AND K. K. DUBE, Jf. 

= Bhagwandas Gajju, Petitioner v. State 
of Madhya Pradesh and others; Non-Peti- 
tioners. R K BEE, i 

._ Misc. Peta. Case No. 22, of 1970, D/- 
27-4-1971. - 

.. Madhya Pradésh Agricultural Produce 
Markets Act (19 of 1960) (as amended by. 
1968 and 1969 Ordinances and 1970 Am-. 
endment Act), S. 7-A — Replacement of 
officer-in-charge by committee — Officer 
appointed after a “deemed nominated com- 
mittee” referred to in S. 48 Proviso J is 
dissolved under the 1968 Ordinance can- 
not be replaced by a nominated committee. 
(X-Ref.—Ss. 8 (8) and 43 Proviso 1) — 
(X-Ref—— Madhya Pradesh Agricultural 
Produce : Markets (Amendment) . Ordinance 
(1968), S. 4). .- l - (Para 8) 

His appointment: is not -under the sec- 
ton since Section 4 of that Ordinance it- 
self has conferred the power ‘to appoint 
such officers for the committees dissolved 
by it and has referred: to S. T-A only for 
the tenure of their office and--powers. As 
such the replacement power under the sec- 
tion cannot be exercised in his case. : 

: (Para ’ 8) 

Swami Saran, . for Petitioner; P. L. 
Dubey, Govt. Advocate, for -Non-Petitioners. 


_ . BHAVE, J.:—~ This petition, under 
Article 226 of the Constitution of India is 
directed against the Notification dated 27-2- 
1970 of thé Agriculture Department pur- 
porting to appoint, in exercise ‘of powers 
under Section. 7-A. of the Madhya Pradesh 
Agricultural Produce Markets Act, 1960, a 
Managing Committee for-Bhander Market 
in Tahsil Bhander of Gwalior: District. 

wie Section 7-A of the Act provides 
that ‘when a market is established for -the 
first time the State Government shall- have 
, powers to appoint. etc. etc.” . The conten- 
tion is that the provisions of Section .7-A of 
the Act are applicable to markets esta- 
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blished for the first time under the present 
Act and not to the markets which -were al- 
ready in existence and were continued 
under the present Act. The market in 
question; which was established under the 
Qawaid Mandi Hat Gwalior and further 
continued under the Madhya Bharat Agri- 
cultural Produce Markets Act, 1952 and 
under the present Act, could not be said 


to be the first market established under the 


present Act and the exercise of the power 
of a Pony a Committee was, therefore, 
illegal and ultra vires of the powers of the 
State Government, z 


- §. -At the outset, it must be observ- 
ed- that the counsel for both the sides did 
not help us by producing the uptodate law 
before us. The return’ filed by the State 
is also not complete. Under the circum- 
stances,’ we were required to hunt out all 
the amendments of the Act from: time to 
time and to consider the overall effect. 


4, The present Act repealed all the 
previous Acts operating in the various parts 
of the State on the same subject, including 
the Madhya Bharat Agricultural Produce 
Markets Act, 1952, under which a properly 
elected Committee was. functioning. with 
regard to the market in question. The first 
proviso. to Section 43 of the present . Act 
which repeals the various Acts reads thus: 


“Provided that the markets established 
or market areas declared under the said 
Acts or Qawaid. shall be deemed to be mar- 
kets established .or market areas declared 
under this Act and the market committees 
or mandi committees constituted for such 
markets’ or market areas and’ holding office 
immediately prior to the date on which this 
Act comes into force shall be deemed to 
be the first market committees constituted 
under sub-section (8). of Section 8 for the 
said markets or market “areas.” 

“Sub-section (8) of Section 8; to which 
reference is made in the ‘first ‘proviso, indi- 
cates that when ‘a‘market committee is 
constituted for the first time all the mem- 
bers of the market ‘committee shall be nomi- 
nated by the State Government ‘and, that 
such members shall hold office for a period 
of two years. Thus, by operation of Sec- 
tion 48 of the Act and its first proviso, the 
elected market committee of the Bhander 
Market’ became a , nominated committee. 
No new committee contemplated by Sec- 
tion 8 (1) of the’ Act was, however, consti- 
tuted and it appears that the ‘deemed nomi- 
nated committee’ of the market in question 
continued as provided for under sub-sec- 
tion (5) of Section 8 of the Act till 1968. 


5. .. In. the year 1968 the Madhya 
Pradesh Agricultural Produce Markets (Am- 
endment) -Ordinance, 1968 was. promulgat- 
ed. By the said Ordinance sub-section (8) 
of Section 8 of the Act was omitted and a 
new section, namely, Section 7-A was add- 
sas Section 7-A was. to the following 

ect; i f 
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_ "T-A. Appointment. .of Officer-in-charge 
pending constitution of first market .-com- 
mittee. — >, : a oe P 
(1)-When ‘a market is established ` for 
the first time under this Act, the State Gov- 
ernment shall, by-~notification, appoint a 
person to be the officer-in-charge for a 
period not exceeding’ six months. who’. shall, 
subject to the control: of the State Govern- 
ment, exercise the powers and perform 

the duties of. the market committee 
under this Act: i y 

Provided_ that the State Government 
may, from time to time extend the period 
of ` apecucaent of the Officer-in-charge by 
such further period as, it may think fit so 
however that the ‘total period does not ex 
ceed one year: ``- : eo, 

Provided further that: if the market 
committee is constituted. before’ the expira- 
_tion of the ‘period’ aforesaid, the Officer-in- 
charge shall cease to’ hold -oce on the 
date appointed for the‘ first’ general meet- 
ing of the newly: constituted maiket com- 
mittee; ' = Ae 
(2) The Officer-in-charge shall. take 
steps in connection with the preparation’ of 
voters’ list and holding elections in accord- 
ance with the provisions of this Act or 
the rules or bye-laws made: thereunder. 

(3) Any person. appointed _Officer-in- 
charge under ‘sub-séction (1) shall ~ receive 
from the market committee fund, for ig 
services . such pay.:and ‘allowances ‘as ` may 
be fixed by the State Government.” 

Section 4 of the said. Ordinance fur- 
ther provided, that the market . committees 
‘constituted under sub-section. . (8) of Sec- 
tion 8.of the Act and. in ‘existence on the 
date of the repeal of sub-section-(8) of Sec- 
tion’ 8'of the Act shall cease to exist and 
all the members thereof shall vacate their 
office. It further provided that the admi- 
nistration of the market committee. shall 
vest-in the officer-in-charge to be appoint- 
ed by the State Government and - the provi- 
sions ‘of sub-section {Ly so far as they relat- 
ed to the period of appointment- of the 
officer-in-charge . and sub-sections (2) and 
(8) of Section 7-A of the principal Act shall 


apply to the - officer-in-charge appointed 
under Section 4 of the Ordinance as the 
applied to the officer-in-charge appoint 


under that. section. The effect of the Ordi- 
nance was that the nominated’ committee 
of thé Bhander Market stood dissolved as 
the State Government was entitled-to ap- 
point an oflficer-in-charge under Section 4 
of the Ordinance. The provisions of Sec- 
tion 7-A were made -applicable: only to the 
extent of the period for which such an offi- 
cer could be appointed and other- connected 
matters. The committee, was, however, not 
one appointed under‘ Section 7-A. a. 


6 By the Madhya Pradesh ` Agri- 
cultural Produce Markets (Amendment and 
Validation) Ordinance, 1969 (Ordinance No. 
18 of 1969) Section 7-A was substituted by 
a new section 7-A andthe amendment was 


' Bhagwandas v. State. (Bhave J.) 
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given retrospective effect, that is to say, it 
was‘ deemed to be:on the statute from. 7th 
of July, 1968; the date on-.which Section | 
7-A .was brought into force under the pre- 
vious Ordinance. The new Section 7-A: is 
to. the following effèt: © = — ti 
“7-A. Appointment of Officer-in-charge 
or Committee-in-charge.: pending constitu« 
tion of first Market .Committee:— T 
-(1).When ʻa market. is .established for 
the first tme under this: Act, the State Gov- 
ernment shall, by- notification, appoint:— 
(a) a person to. be the officer-in-charge; 


or. TT 
~ . (b) a Committee consisting of not’ ex- 
ceeding seven persons to be constituted in 
the mannar: prescribed ‘to be the. Committee- 
in-charge; : - aie l 
for period not exceeding one year. ‘ The 
officer-in-charge' or the Committee-in-charge 
shall, subject to the control of the State 
Government, -exercise all the . powers and 
perform all the duties of the market com- 
mittee under this Act; ” se 8 
- Provided that the..State “Government 
may, from time to time, extend the period 
of appointment. of the officer-in-charge or 
the Committee-in-charge: by such further 
period as it’ may think fit, so however, that 
the total period, does not exceed two years: 
. Provided further that the State Gov- 
ernment may at any time during the period 
aforesaid appoint Committee-in-charge in 
place ‘of ‘officer-in-charge and _officer-in- 
charge in place of Committée-in-charge. and 
the officer-in-charge or Committee-in-charge, 
as the -case may ‘be, ‘so appointed shall hold 
office or ‘shall function for the remainder 
of the period available to his predecessor:: 
Provided also. that if the Market Com- 
mittee is constituted before thé expiration of 
the period aforesaid, the Officer-in-charge: 
shall cease ‘to “hold’ office or.the Committee- 
in-charge shall cease -to ction on the 
daté appointed for the first general meeting. 
of the newly constituted market committee. 


:_» (2) Any person ` appointed _ officer-in- 
charge under sub-section (1) shall receive 
from the Market Committee fund for his 
services such pay. and allowances as may be 
fixed -by the State Government and’ eve 
member of the Committee-in-charge’ sh 
receive allowances at ‘such rate at which 
allowances are payable to members of the 
Market Committee.” _. 
Under this section the State Govern- 
ment ‘could appoint, when a market was 
established for the first: time, an officer-in- 
charge or a-nominated committee and could 
also replace an - officer-in-charge by a com- 


mittee -or vice vérsa and the perio amg 
which the officer or the committee > hel 
Section 


the office was raised’ to two years. 
4 of the said Ordinance validated. the con- 
tinuance..of the. officer-in-charge appointed 
under the original Section 7-A even if- he 
continued to remain in office beyond the 
period: cf one year perscribed “under - the 


+ 


original. Act: 


~ ay 
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7. . The. Madhya Pradesh Agricultu- 
tal Produce Markets (Amendment and Vali- 
dation) Act, 1970 replaced the Ordinance 
of 1969 by incorporating the same . provi- 
sions and giving them the same retrospec- 
tive effect and validating the continuance 
im- office of the officer-in-charge beyond one 
vear., It appears that the State Govern- 
ment, taking advantage of the provisions 
of the substituted Section 7-A, appointed a 
nominated committee for the market in 
question in place -of the  officer-in-charge 
who was appointed ‘in exercise of the 
powers under Section 4 of the Ordinance 
of 1968. It may also be noted at this 
stage that by Ordinance .No. 9 of 1970. (sic) 
the pon of two years prescribed under 
the first proviso to Section 7-A (1) is rais- 
ed to three years. 


.8.- The combined effect of the am- 
endments of the Madhya Pradesh Agricul- 
tural Produce Markets Act, 1960 uptodate 
is that the ‘deemed market committee’ 
stood dissolved and an officer-in-charge was 

pointed and by virtue of the amendment 
of Section 7-A trom time to time the of- 
cer-in-charge continued to hold. the” officer 
keyond. the original: period of six ` months 
alt the new committee was appointed. The 
only question is as to whether the officer- 
in-charge could be replaced by a nominat- 
el committee. | . g" 

Under the first proviso to Section 43 
of the Act the elected committee of. the 
market in question was made a ‘deemed 
appointed committee’ under sub-section (8) 
of Section 8. When that sub-section was 
omitted: by the Ordinance of 1968, Sec- 
tion 4 thereof did not provide that on the 
nominated committee having ceased to 
function the State Government shall ap- 
point an officer-in-charge -in exercise of 
powers under Section 7-A. On the ` con- 
trary, Section 4 itself conferred power of 
aapointment of an officer-in-charge on the 
State Government. For the period durin 
which such officer would -hold office an 
the powers that he would exercise -refer- 
ence was made to Section 7-A:- It cannot, 
therefore, be held that the officer-in-charge 
was appointed in exercise of the powers 
under Section 7-A. - The . amendment of 
Saction 7-A so as to facilitate the replace- 
ment of the officer-in-charge by a commit- 
tee cannot, therefore, properly be made use 
of by the State Government so far as the 
ovicer-in-charge in question is concerned. 
The State Government could of course take 
advantage of the period prescribed . under 
Saction 7-A by amendments as that part .of 
Saction 7-A was specifically made applica- 
ble by Section 4 of the Ordinance of 1968. 


_ 9 In the result, in our opinion, 
the State Government had no authority to 
replace the officer-in-charge by a nominated 
committee in the case of the Bhander Mar- 
ket. The Notification dated 27-2-1970 
must, therefore, be: quashed. The petition 
ig allowed and the impugned notification is 


[Prs. 1-2] P. S. & Co. v. D, Sireymal (Shiv Dayal J.) 
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quashed. - In the circumstances of the case, 
we make no order as to costs. The secu- 
rity amount be refunded to the petitioner.. 
si Petition allowed. | 
Se 
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SHIV DAYAL AND S. R. VYAS, Jf. 


Firm Poonamchand Shankarlal and Co., 
Bombay, Appellant -v. Firm Deepchand 
Sireymal, Ujjain and others, Respondents. 

First Appeal No. 1 of 1964, D/- 14-4- 
1971, from decree of S. H. Awasthi, . Addl. 
Dist. J., Ujjain, D/- I0-9-1968. | 

' Contract Act (1872), S..178 — Pledge 
by mercantile agent — Where a mercan- 
tile agent within the meaning of S. 2 (9) of 
Sale of Goods Act. being in possession of 
the goods of his principal with his consent 
pledges those goods.in ordinary course of 
business as mercantile agent and the pled- 
gee acts in good faith and‘ without notice 
that the agent had no authority.to pledge, 


the pledge is valid.- AIR. 1938 PC 152 
Rel. on. os (Para 17) 
Cases Referred : Chronological - Paras 


(1938) AIR 1988 PC 152 (V,25) = 
65 Ind App 268, Nippon Yusen 
Kaisha v. Ramjiban -Serowgee 17 
`. M. L. Seth, for Appellant; K, B. Saxe- 
na (for No. 2) and R. K. Vijayavargiya (for 
No. 3), for Respondents. e gpa 
. SHIV DAYAL, J.:— This appeal is 
from the dismissal of the appellant’s ‘suit 
for recovery of 115 bales of cotton, or, alter- 
natively, Rs. 39,148 and paise 25 with inte- 
rest at the rate of paise 50 per cent. per 
month against the 5 defendants. 


2. The plaintiff firm Poonamchand 
Sakarlal and Co., is a registered partnership 

carrying on business in cotton seeds, 
etc., at Bombay. Ladabhai (defendant No. 
1) and his son Dhanji (defendant No. 2) are 
carrying on business as Adhatiya (commis- 
sion agent) in -the name and style “Dhanji 


Ladhabhai” at Ujjain. Dhanji owas the 
Karta of the joint Hindu family firm Dhanji 


Ladhabhai. The plaintiff firm used to pur- 
chase and sell cotton and. cotton seeds 
through Dhanji Ladhabhai after getting it 
ginned and baled at Ujjain. . The’ plaintiffs 
case was that on being informed by defen- 
dant No. 2, Dhanji, that he had 279 bags 
of loose cotton in stock in balance of ac 
count and no- purchaser was available at 
Ujjain. (Dhanji’s letters dated March 3, and 
March 23, 1952), the plaintiff directed him 
to get the cotton baled and to deliver for 
that purpose the bags of cotton to M/s. 
Sukhdeo Cotton Press Company, Ujjain. 
Later on, the plaintiff directed the firm 
Dhanji Ladhabhai to transfer 100 bales to 
M/s. Mangoolal Treekamlal of Bombay in 


JO/KO/F208/71/MNT/MBR 


1972 


the account of M/s. Sukhdeo Cotton Press 
Company, Ujjain... But. these - instructions 
were flouted by. Dhanji. Ladhabhai. -Even- 
tually, the plaintiff came to” know that the 
said firm had fraudulently managed to pledge 
the bales with the firm Deepchand Siremal, 
‘Ujjain (defendant No. 8) and the latter 
had pledged ‘them with the Punjab Nation- 
al Bank Ltd., Ujjain (defendant No. 4). The 
plaintiff then served defendants Nos. 3 
and 4 with notices intimating them that de- 
fendant No. 2 had no title to the goods and 
he had wrongfully’ and -dishonestly ` con- 
verted them to his own ‘use. The. bales 
ought to have been réstored -to the plaintiff 


free of all encumbrances but the de- 
fendants paid no heed to the plaintiffs’ 


notices. The bales had been - ultimately 
sold. to Khan Saheb Seth Nazar Ali Alabux, 
Cotton. Weaving and Spinning Mills, Ujjain 
(defendant No..5). ‘The plaintiff laid his 

im against -all the defendants ` primarily 
on the ground that defendant No. 2 -had 
no title to ‘the’ goods and; therefore, ` no 
right to pledge the plaintiff's bales; alter- 
natively on the ground that the pledge 
transactions were. sham and fictitious and 
as a result: of fraud- and collusion between 
defendants 1:to 4. © eat 2 7. 


_ - 8 The suit was resisted by all the 
defendants. Firm Deepchand Siremal (de- 
fendant. No. 8) denied that there was any 
fraud or collusion: or that defendant No.. 2 
had no right to: pledge the bales. It was 
ecifically pleaded by that defendant that 
efendant No. 2 had been carrying on busi- 
ness as Pakka. Adhatiya for some years and 
there was no' reason to suppose that he 
was not the owner of the bales. The defen- 
dants took the plea of being bona fide 
transferees in good faith for ` value. and 
without notice of the plaintifs title. 


4. The trial Court held that the 
plaintiff firm was the owner of the „suit 
goods (115 bales of -cotton), that the title 
in the goods remained vested in. the plain- 
tiff firm and did not pass to the firm. Dhanji 
Ladhabhai and that the latter faudal 
and without. any right pledged the goo 
with the firm: Deepchand Siremal. (defen- 
dant 3); but-the pledge by the latter firm 
in favour of the Punjab National. Bank was 
neither fraudulent nor dishonest. The trial 


Court - er held that there was no collu- 
sion ‘between the defendants. On these 
findings it held that the plaintiff was not 


oods from de- 


entitled to the price of the 
ae p in the result 


fendants Nos. 8, 4 or 5 an 


it dismissed the suit against them. How- - 


ever, it held defendants. Nos. 1 and 2 liable 
to pay the plaintiff firm: Rs. 37,925/- as 
price of. 11D. cotton bales with interest by 
way of damages at the rate of 6%‘ per an- 
num upto the date of the suit. and future 
interest on that sum at the rate of 4% per 
annum from the date: of: the suit (October 
16, 1952) till realization... - l 
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‘title than he himself possesses, 
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5.. Aggrieved by the dismissal. of 


their suit as against detendants 8,. 4 and 5, 


the- plaintiff-firm preferred this appeal. 
©“ +6. . The ` appellant’s contention is 
that on the findings arrived at by the trial 
Court ‘that the appellant-firm was ` the owner 
of the- goods in suit and that title ‘did not 
pass to the firm “Dhanji Ladhabhai’, the 
appellant firm was entitled to follow the 
goods in the hands of the respondents and 
was entitled to the return of the goods or 
recovery of their price. In support of their 
contention two arguments were advanced. 
It was: urged for the appellant’ that Section 
178 of the Contract Act was not attracted, 
inasmuch as the defendants Nos. 1 and 2 
were not mercantile agents and secondly 
defendant No. 3 was not a bona fide pled- 
gee as in the circumstances. of the case 
the respondent should have been held to 
have had notice of the plaintifs title. 

© % In our opinion, the ` appellants 
contentions must be’ rejected. Jn the first 
place, it now stands as an admitted fact (to 
which admission we' shall advert later on) 
that defendant No, 2 had the authority to 


sell as adhatiya of the plaintiff-firm the 
aintiff-firm. ‘That 


goods belonging to the 
eing so, if the defendant . No. 2 pledged 
the goods with defendant No. 8, the plain- 
tiff-firm: cannot claim any decree against 
defendant No. 3 on the ground that defen- 


dant. No. 2 acted contrary to any special 
directions of ‘the plaintiff firm. It is only 


defendant No. 2 which is liable and a de- 
cree has in fact been. passed -against defen- 
dants’..Nos. 1 and 2-and in favour of the 
laintiff-firm. _ Consequently,. defendants 
Nos..8, 4 and 5 are protected by Section 
178: of the. Contract ae 3 


When a pledge is made in the 


ordinary - course of business by a mercantile 


agent who is known to be carrying on busi 
ness as such and who is in possession of 
the goons pledged, the pledgee is protected 
if subs uor it is discovered at the 
goods pledged really belonged to a third 
person and that the pledgor had no autho- 
rity to pledge them. In. such. a case the 
ledge will be as valid as if the pledgor 

d been specifically authorised by the own- 


‘er to pledge them. Section 178 of the 
Contract .Act enacts as follows:— ; 
“178. Where a mercantile agent is, 


with the consent of the owner, in possession 
of goods. or the documents of title to goods 


any pledge made by him, when acting in 


the ordi course of business of a mer- 
cantile cee shall be as valid as if he 
were expressly authorised by the owner of 
e goods to make the same: provided that 
the pawnee acts in good faith, and has not 
at the time of the pledge notice that the 
pawnor has no authority to pledge.” 
This -section provides) am exception: to a 
fundamental rule of.the law of transfer of 
property that,no. man can - give a better 
the Latin 
maxim being “Nemo Dat Quod Non Habet”. 


N 


42° M. P. [Prs. 8-14] 


As a corollary of this fundamental rule, no 
ene can pledge goods unless he is the owner 
or lawfully represents the owner. Conse- 
quently, if a person obtains a pledge of 
goods. from another who has no valid title 
to make a. pledge, the former acquires no 
security over them. But another principle 
of law came to be developed for the pro- 
tection of commercial. transactions. That 
‘other principle is that a person who takes 
-from one who is known’ to be mercantile 
agent and whc is in possession of the goods, 
gets a good title provided he acted in good 
faith and had no notice that the pledgor had 
no title or authority to pledge. Under the 
first principle if a person deals with goods 
of another witnout his authority or consent, 
the transaction is nugatory against the 
owner. The second principle steps in to 
protect those who in good faith deal with a 
mercantile agent who is ‘known to them as 
such and who is in possession of the goods. 
The reason of this secon rule which is 
embodied in Section 178 of the Contract 
Act is that trace will be hampered and busi- 
ness will be deranged ‘and ‘great loss will be 
caused frequently to innocent. persons act- 
ing in good: faith... But for the rule contain- 
' ed in Section 178,. merchants -will not lend 
money on pledge because they would -be 
afraid that the person offering the pledge 
might not be the real owner of the property 
‘and ordinarily -zt is not easy to ascertain the 
ownership with certainty, The law, there- 
fore, makes possession as conclusive evi- 
dence of ownership so far as it is necessary 
to protect a pledgee who acts in good faith 
and has no notice that the pledgor has no 
authority to pledge. The popie under- 
lying this second statutory rule is. that when 
one of two inrocent persons has to suffer 
the loss occasioned by an act of a third per- 
son, such loss must be borne by the owner 
because by apoointing him as agent he 
brought about che loss to the third person 
and because he placed the agent in the posi- 
tion which enabled him to do an act caus- 
ing the loss to an innocent party. = 


9. Section 2 (9) of the Sale of 
Goods Act, 1930, defines a. mercantile 
agent as follow3:— 
“(9) ‘Mercantile agent’ means 
cantile agent having in the customary course 
of business as such agent authority either 
to sell goods cr to consign goods for the 
purposes of sale, or to buy goods, or to 
raise money on the security of goods.’ 


10... In the present case, it is not dis- 
puted that the goods pledged by Dhanji 
Ladhabhai with firm Deepchand Seramal as 
mercantile agent of the plaintiff-firm (defen- 
dant No, 8) were in the possession of the 
former with the consent of the plaintiff-firm. 


1l. Further, the evidence of Gopal- 
das (P. W. 7), a partner in the plaintiff-firm, 
clearly contains admissions- on which it is 
fully established that firm Dhanji Ladha- 
bhai -was carrying on business as adhatiya 
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in the Ujjain market and was, therefore, a 
mercantile agent. The learned trial Judge 
held that even if defendants Nos. 1 and 2 
were carrying on pakki adhat business the 
were not pakka adhatiya of .the plaintiff- 
irm. What the learned trial Judge means 
to say is that although the business of the 
firm Dhanji Ladhabhai may have been that 
of a pakka adhatiya.in relation to other 
constituents, that firm did not act as a pakka 
adhatiya so far as the plaintiff-firm was com- 
cerned. l 

12. - In our opinion, as we shall pre- 
sently point out, apart from the uncontro- 
verted evidence of Dhanji (D. W: 1), there 
are clear admissions .of Gopaldas (P. W. 7) 
that Dhanji Ladhabhai was their kaccha 
adhatiya, but even as Kaccha adhatiya it 
was. entitled to sell and ma goods in 
its own name. He clearly. stated that the 
only difference between the pakka adhatiya 
and a kaccha adhatiya is that the former 
invests his own money in purchasing the 
goods for his principal while in the case of 
the- latter it is the principal whose money is 
invested in purchasing the goods. 

18. For the application 
of the Contract Act even 
sufficient that firm Dhanji Ladhabhai was 
usually carrying on business of a pakka 
adhatiya because in that case a pledgee 
from that firm would 'be fully -protected 
merely on showing that. the goods pledged 
were in. possession of that firm. . But more 
than that in the present case it is an admitt- 
ed fact that Dhanji was acting as plaintiffs 
adhatiya in purchasing and selling cotton at 
Ujjain, and also that a kaccha  adhatiya 
can purchase goods in his own name and 
can sell in his own name the goods of his 


of S. 178 
this much was 


principal. 
; 14. Gopaldas (P. W. 7) states that 
the plaintiff-firm; used to purchase and sell 


cotton through Dhanji Ladhabhai who us- 
ed to carry on business of adhat. Dhanji 
Ladhabhai entered into business transactions 
on behalf of the plaintiff-firm. .The plain- 
tiff-firm pain them commission, The busi- 
ness dealings between the plaintiff-firm and 
Dhanji Ladhabhai started in 1947. 279 bags 
of cotton remained to be realised from 
Dhanji Ladhabhai which after being press- 
ed would have been 115 bales (279 bags) 
In cross-examination he says: 

“I have already stated that Dhanji was 
acting as my Adhatiya in purchasing an 
selling cotton at Ujjain .......... I did 
not know’ what Adhat Pakki or Kacchi. he 
was carrying on as for other constituents. As 
for ourselves he was our Kaccha Adhatiya. 
EEE, I agree that according to me a 
Kaccha Adhatiya can purchase goods in his 
own name for the clients. Similarly he can 
sell in his own name the goods of the cli- 
ents. According. to me, the only difference 
between the two Adhatiyas is that Kaccha 
Adhatiya does not finance where as Pakka 
Adhatiya can. Other things are similar...” 
Jt is clearly seen from the above statement 
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that Dhanji Ladhabhai was entitled to sell 
goods in suit in its own name. That 


being so, the plaintiff-firm . has no ;, case 
against the’ pledgee’ or the . subsequent 


pledgee even if it proves `- that the goods 
were purchased with the plaintiffs money 
and that the plaintiff-firm was. the owner. of 
the goods. . e p e 

.. I5. ` Dhanji (D. W. 1) states that he 
was'.carrying on business as a Pakka. ddha- 
tiya for selling and purchasing cotton from 
the year 1947-48 to. the year 1952. He fur- 
ther, States that according to the law pre- 
valent. at Ujjain.at the. material time :no one 
could purchase or sell goods in the Mandi- at 
Ujjain :-without a licence issued-in his name 
by. the Mandi Committee, Ujjain,. ‘Dhanji 
states that he has such a licence. There is no 
evidence to. reþut this statement. -Gopaldas 
(P. W. 7): was- directly -asked about this. 
He evaded a clear. answers He stated that 
he did not know: whether Dhanji was carry- 
ing on the business: . of -Pakki adhat. or 
Kacchi adhat for .other. constituents. But .he 
stated that so far as’.the- plaintiff-firm was 
concerned, Dhanji was a Kaccha adatiya 
and not. a Pakka adhatiya.: It-is a signifi- 
cant admission of Gopaldas that the plain- 
tiff-firm did not obtain a .licence from ‘the 
Mandi Committee, - Ujjain, for carrying on 
the business of sale and purchase of cotton. 
He stated. that he did not know whether it 
-was permissible to sell and purchase’ -cotton 
at Ujjain market without taking a-licence 
from the Mandi Committee, Ujjain, although 
he admitted that he ‘had asked Dhanji to 
obtain a. licence from the Mandi Commit- 
tee. Dhanji clearly stated that he pledged 
the goods in. the suit with firm Deepchand 
Siremal representing’. to the latter that the 
oods: belonged to him and he asserted in 
kis deposition that he bad: the right: to: do 
so. He denied that there was any -collusion 
between him and firm Deepchand Siremal. - 
USA: Learned counsel for the appel- 
fant strenuously contended * that for . two 
reasons it ought ‘to have been held that firm 
Deéepchand Siremal ‘had notice of the plain- 
tiff’s title to the goods. It was argued that 
the’ goods had the mark- “PU.SA” which 
denoted the name of the firm’ “Poonam- 
chand Sakarlal” so that deféndant No. 3 ought 
to have known that the goods did not -belon 
to the firm Dhanji Ladhabhai but -belongec 
to the plaintiff-firm. - In ‘the first, place, 
there is no substance in -this argument: ` It 
is not the plaintiff's case -that the letters 
“PU,SA” -constituted either the trade mark 
or that those letters: were otherwise so well 
known: at Ujjain ‘market to- -indicate the 
plaintiff's ownership : and that ` defendant 
No. 8 must-be taken to have noticed that the 
goods -offered, for pledge ..belonged to the 
plaintiff-firm. - Consequently, --this loses | 
Importance: when ‘it-is an admitted fact that 
Dhanji Ladhabhai had. the right to sell the 
goods -in-its own name... © - ~ 

‘16. The ‘other arguinent for the :ap- 

pellant is that the goods in suit stood insur- 


=- State V. Gopichand Sarju Prasad- [Prs. 14-19] 
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ed in the name of the plaintif firm so that 
defendant No. 8 ought to have known .that 
the goods belonged to the- plaintiff-firm. 

is argument is .also- devoid .of substance. 
Firstly, because Dhanji Ladhabhai had taken 
the entire. reponsibility. .to indemnify the 
pledgee firm in case of shortage in goods 
and also. against loss due’ to fire and burg- 
lary. - Secondly, there.. is poring on record 
to. show that the pledgee - firm had any. notice 
or knowledge that the goods, stood- insured 
in the name.-of the plaintiff-frm. Thirdly 
even .if the -policies -of .imsurance showe 
that the goods. belonged.. to.the plaintiff. 
firm, it did not matter. As already pointed 
out, firm Dhanji Ladhabhai was entitled to 
pledge: the -goods in. its. own name irrespec- 
tive of the. plaintiff-firm being the owner. . 

| 17; >^. Section 178 of the Contract Act 
has five elements: .(1).the pledgor must be 
a mercantile ‘agent, (2) the ple por must be]: 
in possessionof.-the- goods or ‘of title deeds 
within:-the meaning of Sale of Goods Act, 
(3). the mercantile-agent was in such posses- 
sion with the consent of the owner,’ (4) the 
mercantile agent ‘made the pledge while in 
he ordinary course ‘of business of mercan- 
tile agent and (5) the pledgee acted: in’ good 
faith and had no notice at the -time of the 
contract of pledge that the pledgor ‘had no 
authority to pledge. In’Nippon Yusen 
Kaisha .v. Ramjiban Sarowgee, 65 Ind App 
263 = AIR 1988 PC 152, the Privy Coun- 
cil held- that the ‘party who seeks to impu 
what is ex facie a valid disposition, must Fe 
held to:assume the burden of shdwing bad 
faith. We hold that in the present case all | 
the five conditions ‘are satisfied: `> 


” 
. 





18. No- other. point was:-urged. ` 
19. - ‘The appe is -dismissed with 
costs. ar or l , 
` , -Appeal dismissed. 
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P. K. TARE AND A. P. SEN, JJ: 
The. State of Madhya ‘Pradesh, Appel- 
lant- v.. Firm Gopichand Sarju Prasad and 
others, Respondents. - ais gee, 

, First.Appeals Nos: 56 and--88 of 1965, 
D/-9-1-1970, ‚against, decree of- S.: P. Hakim 
Dist. J.. Rewa, D/- 19-1-1965.: 

Ei (A) Constitution. of India, Art.” 299 (1) 
~- Question whether .- or not provisions of 
the..Article have’ been complied ‘with, is a 
question of fact. ~.° . °° ” (Para 8) 
= (B) Constitution of India, Art. 299 (1) 
==- Where the non-compliance ‘of Article is 


? 


- patent from the- allegations in’ the plaint or 


the’ defence. adduced: by .the . plaintiff - him- 
self, the Court will: not shut its eyes and up- 
hold defective contract simply because the 
defect. has -not “been `’ pleaded. : (X-Ref.— 
Civil P. C. (1908),’:O. 6; R. 8-and O. 8, 
R Bye se ie ye Pe ee <. (Para 8) 
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(C) Constitution of India, Art. 299 (1) 
~~ Requirements of this article being manda- 
tory; its contravention cannot be waived. A 
waiver by either party cannot confer any 
validity. upon the invalid agreement. (X- 
Ref.— Evidence Act (1872), S. 115) .. 

be (Paras 8, 9 

A bid offered by the plaintiffs for the 
purchase of the timber was not’ in pursu- 
ance of an invitation issued by or on behalf 
of the Governor, Besides, it was also not 
signed by the Conservator according sanc- 
tion to the sale. In other words, there was 
no acceptance in writing which was express- 
éd to be made in the name of the Governor 
and executed on his behalf by a person 
authorised in that behalf. In-view of these 
infirmities, it was held that: the Divisional 
Forest Officer’s letter conveying ‘the sanction 
accorded by the Conservator would not be 
. sufficient compliance of the requirements of 
Article 299 (1) of the Constitution. = 

K -7 {Para 18) 
Cases Referred: Chronological Paras 
(1968) AIR 1968 SC 1218 (V 55) = = ~ 
1968-8 SCR 214, Mulamchand v.. < ~ 
. State of Madhya Pradesh 9, 10 
(1967) AIR: 1967 SC 208 (V 54). = | : 
1966-3 SCR 919, K. P. Chowdhry |... 
v. State of Madhya Pradesh 9, 10 
(1967) 1967. MPLJ 104 = -1967 Mah 
LJ 142 (SC), State of Madhya Pra- . 
desh -v, Ratanlal © | 7 9, 10 
(1964) AIR 1964 SC 152 (V 51) = 
1964-2 SCR .859, New Marine Coal 
Co. (Bengal) Pvt.. Ltd. yv. Union of 


India ' . 
(1968) AIR 1968 SC 1685 (V 50) = 
1964-3 SCR 164, Union. of India v. 
A. L. Ralia Ram .. , , 9, 11, 12 
(1962) AIR 1962 SC 110 (V 49) = 3 
1962-1 SCR 827, State of Bihar v. 
Karam Chand Thapar and Bros. Le 


(1962) AIR 1962.SC 118 (V 49) = | 
1962-2 SCR 880, - Bhikraj ` Jaipuria 
v. Union of India F 9, 10 
(1962) AIR -1962 SC’ 779 (V 49) = 
1962 Supp (1) SCR 876, State of- 
- West Bengal v. B. K. Mondal and p 
Sons i ooo 9, 10 
‘Ku. Rama Gupta, Govt. Advocate, for 
the State; J. S. Verma and Ramayan Prasad 
Pandey, for Respondents. 
A. P. SEN, J.:— This ‘judgment will 
also govern the disposal of First Appeal. 
No. 88 of 1965 (Firm Gopichand Sarju Prasad 
v. The ‘State of Madhya Pradesh) heard 
along with this appeal. . 3 
2.. These appeals arise. out of a. suit 
for damages wherein the plaintiffs claimed 
Rs. 21,975/- as damages . for breach of a 
contract. The trial: Judge ‘has given: a de- 
cree in favour of the plaintiffs:to the extent 
of Rs. 4,800/- and dismissed the rest of the 
claim of the plaintiffs. The State of Madhya 
Pradesh has preferred this appeal against 
the decree granted to the plaintiffs. who 
have filed First Appeal No. 88 of 1965 with 
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regard to the claim which was disallowed 
by. the trial Judge. > 


3. The facts shortly stated are as 
follows.’ On 26th June 1959, the Divi- 
sional Forest Officer, Rewa issued an adver- 
tisement in the Madhya Pradesh Rajpatra 
stating that 4801.71 cft. of timber lyin 
at the forest depot at Jhiria would be sol 
by auction on 2nd July 1959: The auction 
on that day was, however;' postponed to 
9th July 1959 as the bids offéred were too 
low. On 9th July 1959, “the Divisional 
Forest ‘Officer increased- the up-set price to 
Rs. 27,000/- and announced to the bidders 
the sale conditions, inter alia, that (a) the 
successful bidder would . have to deposit 
Rs. 1000/- as earnest money together -with 
half the amount. of his bid immediately ‘after 
acceptance of thé bid, (b) he would ‘have to 

ish solvency ‘certificate fot- the balance 
within 7 days therefrom, arid ` (c) the re- 
maining amount of the bid would have to 
be paid before removal of the timber from 
the depot and such removal had to be carri- 
ed out within a: month. - = 


4, At the auction, the plaintiffs 
offered the highest . bid of Rs. 24,000/- 
which was accepted by the Divisional Forest 
Officer ‘subject to sanction by: competent 
authority and conditions of.sale. . The bid- 
list was..signed by the plaintiffs in token of 
their acceptance of the- terms and by the 
Divisional Forest Officer. The plaintiffs on 
acceptance of their bid, deposited © Rupees 
1000/- towards earnest money and Rupees 
9;000/- as part Beynon of ‘the price i. e. 
Rs. 10,000/- in all. “On 20th ‘July 1959, 
the: Divisional Forest Officer conveyed the 
sanction. of the Conservator of Forests of. the 
auction sale in. their favour under memoran- 
dum No. 7415, dated- 14th July 1959 and 
asked them to deposit the balance amount 
of -Rs. 14,000/- by Sth August 1959 and 
take away the timber within „that time. But 
before the plaintiffs could lift the timber, 
the Divisional Forest Officer, -by his. letter 
dated 28th July 1959, informed the plain- 
tiffs that the Conservator of Forests, by 
memo No. 128 dated 27th July 1959, had 
cancelled the sale in their favour and direct- 
ed them to withdraw the amount of Rupees 
10,000/- deposited by them, The plaintiffs 
made representations in the.matter and on 
their . being turned down, eventually with- 
drew -the amount :on: 20th.March.1961 and 
brought -the suit for recovery’. of Rupees 
20,000/:. as damages -for breach of contract 
and Rs. .1975/-. towards. interest on the 
amount of Rs. 10,000/- from the date of 
deposit till the date of withdrawal atthe 
rate of 12 per cent. per.annum. - 


À 5. © .The cancellation’ - of the ‘auction 
sale was ordered by Shri K. N. Mishra, the 
new. Conservator’ of Forests on: the. instruc- 
tions of the: Chief Conservator of Forests as 
they apprehended that there was something 
seriously- amiss: with the auction: The Divi- 
sional Forest Officer had neither. made- any 


"y 
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physical verification of -the’.-timber nor had 

idhered. to Government instructions.’ in fix- 
ing the up-set: price. On. an investigation 
being ordered by Shri K. N: Mishra, it was 
discovered that the actual. stock of timber 
measured 6248.77 cft. ` It is worthy `of 


mention that the Divisional Forest Officer: 


first reported that the- timber -on verification 
was 4846.58 cft. but Sri Mishra was not 
satisfied and he directed that a responsible 
officer should :take..an actual measurement. 
Apart from this, the auction sale was also 
cancelled because’ the. new: Conservator -of 
Forests found ‘that there was no due- publi- 
city given to the adjourned sale and no 
reason was' forthcoming why the’ or BER 
sale -was-held only after 5 days. Besides, the 
Conservator also found that thé Divisional 
Forest Officer had departed from the normal 
practice of forwarding the result of auction 
in which the highest bid was: lower than the 
up-set price to the Conservator of Forests 
for his appro a ; 


6. ° For all these reasons, the State 
of Madhya Pradesh ‘contested the claim ‘of 
the, plaintiffs. Their. defence was that the 
plaintiffs were guilty of a breach’ ‘of con- 
tract; that the sale was invalid and that the 
Conservator of Forests. was justified in can- 
celling the auction which was prejudicial to 
the interest of the Government. The learn- 
ed trial Judge held ‘that there was a “breach 
of contract on the part of ‘the plaintiff in- 
asmuch .as they failed to deposit half the 
amount of their bid at the. end of the auc- 
tion and to furnish a solvency certificate 
within 7° days as stipulated for, but the 
breach had been waived by the Government 
by reason of the fact that _ the Divisional 
‘Forest Officer extended the time for pay- 
ment. He further held that. the Government 
had also committed a breach of the contract 
by improper cancellation of the auction sale 
which was- complete and binding on them, 
the plaintiffs bid’ having been accepted by 
the Conservator of Forests. ‘who was the 
competent authority. He accordingly. grant- 
ed to the plaintiffs a decree for Rs. 4800/- 
by way of damages. ` : 3 


'. 7. . In the appeal filed by the State 
three points: have been urged... The princi- 
pal point taken in the., appeal is that there 
was no. binding contract . in view. of the 
breach of Article 299 of the Constitution. 
In the alternative, the second point taken 
is that, even if the ‘requirements of Arti- 
cle 299 ‘of ‘the Constitution had been compli- 
ed: with, ‘the. plaintiffs had by withdrawal’ of 
the amount of Rs.-10,000/- deposited by 
them, accepted the repudiation of the con- 
tract by the’~Government and, therefore, the 
contract must be regarded as having been 
abandoned. The. third point raised is that 
the - plaintiffs'-having themselves“ committed 
a bteach of an essential term of the con- 
tract; their claim ‘for. damages was not main- 
tainable.:.’ In‘ the: appeal filed-by ‘the plain- 
tiffs, the only point--urged: is regarding- the 
quantum of: ages. = 0 pe o otor, 7 


- ae 
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= 8&8 : At the very; outset,‘ it: must be 
stated that there was no plea in- the written 
statement nor is there a ground in the 
memorandum -of appeal, aae . the 
validity of the contract.. It cannot be dis- 
puted that the. question whether or ‘not: the 
provisions of Article::299 (1) of the . Consti- 
tution have been complied with, is a ques- 
tion of fact. In view of. Order VI, Rule 8 
and Order VIII, Rule -2 of the Code of Civil 
Procedure,” the question - cannot -be allowed 
to be raised at the hearing unless it is suffi- 
ciently pleaded in the written. statement. 
But--where the non-compliance of Article 
299 of. the Constitution is patent from.. the 
allegations in the .plaint or-the defence ad- 
duced by the plaintiff himself, the Court 
will not..shut its eyes to it and uphold the 
defective contract. simply because the. de- 
fect has not been. pleaded. If the require- 
ments of. Article 299 .(1) are mandatory, it 
must follow. that a contravention of thi 
constitutional requirement cannot be waived 
and that the waiver of either party cannot 
confer any validity upon the invalid agree- 
ment (S2e,. Union of India v. A.L. Rallia 
Ram, AIR 1963 SC 1685.) The. point of 


‘law raised arises on the admitted facts on 


record and -we, therefore, permitted it to 
be urged. In all fairness: to the learned 
counsel for the -plaintiffs, it must be- stated 
that he did not :object to the question be- 


ing raised at the hearing, ~ 


“9.. Tt is now well ‘settled that where 
a contract . between, the Government and a 
private individual is not in the form re- 
quired’ by Article 299 (1) of the Constitu- 
tion, it was void and could not be enforce- 
ed 'and, therefore, the Government cannot 
be sued by ‘a private individual for breach, 
of such a contract. Article 299° (1) lays; 
down three conditions’ for the making of 
a conttact by a Governor of a State. They 
are: it'must be expressed to be made by 
the Governor; it must be executed; and. the 
execution should be by such person and in 
such a manner as the Governor may direct 
or authorise. The’ principle is that provi- 
sions of ‘Article 299 (1) are’ mandatory in 
character and the contravention thereof 
nullifies thé: contracts’: and -:.makes them 
void. There is no question of estoppel .or 
ratification :in- such a. casé. :. The reason is 
that the provisions -vof Article -. 299 -(1) of 
the Constitution have not been enacted. for 
the..sake’ of mere form but they have been 
enacted -for safeguarding the. Government 
against unauthorised. contracts. .. The provi- 
sions~are embodied in the Constitution on, 
the ground of punko policy—on the ground 
of protection of genéral ‘public - and these 
formalities:: cannot be: waived or dispensed 
with. That is the reason. why the plea of 
estoppel or ratification. cannot- be permitted 
in’ such.a case (See,- Bhikraj . Jaipuria v. 
Union, of India,.;AIR.1962 SC 113; State of 
West Bengal , v.-.B. K. Mondal. -and. Sons, 
AIR 3982 SC 779;..State of Bihar. v. Karam 
Chand Thapar and Bros. Ltd... AIR 1962 
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SC 110; Union of India v. A. L. Rallia Ram, 
AIR 1963 SC 1685; New Marine Coal Cò. 
v. The Union of India, AIR 1964 SC 152; 
State of Madhya Pradesh v. Ratanlal, 1967 
MPL] 104 (SC); K. P. Chowdhry v. State 
of Madhya Pradesh, AIR 1967 SC 203; and 
Mulamchand v. State.of- Madhya Pradesh, 
AIR 1968 SC 1218). 

10. In Karamchand Thapar’s case, 
AIR 1962 SC 110,° their Lordships 
of the Supreme Court laid down that 
the authority need not be’ by `a general 
rule but could be’ by an ad hoe order. The 
dictum laid down in that case. was applied 
in AIR 1962 SC 113 (supra). Their’ Lord- 
ships pointed out: that the - manner of con- 
ferment of authority upon persons of -Gov- 
‘ernment for the purpose of execution of con- 
tract may differ from case to case.’ Some- 
times a rule, sometimes- a notification and 
sometimes a special authority, may validly 
issue. Nevertheless, in all the cases, their 
Lordships have laid down that all the: three 
‘tests indicated must be satisfied and that 
Article 299 (1) of the Constitution is man< 
datory. In 1967 MPLJ 104 (SC) (supra), 
their Lordships have reiterated - these prin- 
ciples. In AIR 1962 SC 779 and AIR 1964 
SC 152, their Lordships said. that even if 
the contract fails, payment may be ordered 
quantum meruit on the basis of Section 70 
of the Contract Act. That view. was rei- 
terated in AIR 1968 SC 1218 -(supra). In 
AIR 1967 SC 203 (supra), their Lordships 
have held that the provisions of Art. 299 (i) 
of the Constitution do not contemplate an 
implied contract between the Government 
and any other person, ne 

11. .There was. a controversy whe- 
ther the words “expressed to be. made” in 
Article. 299 (1) of the Constitution required 
a formal deed and excluded contracts by 
mere correspondence. But the controversy 
has been set at rest by their Lordships in 
AIR 1968 SC 1685 (supra), holding that.a 
contract by tender and acceptance would be 
valid, provided. the other requirements of 
Article 299 (1) are fulfilled. Their Lord- 
ships made the following pronounce- 
ment;—— . TE 

“It is true that Section > 175 (8) -uses 
the ‘expression ‘executed’ but that .does not 
by itself contemplate execution of a formal 
contract by the. executing parties.- A tender 
for purchase of goods in pursuance of an 
invitation issued by or on behalf of the Gov- 
ernor General of India and’ acceptance in 
writing which is expressed’ to be made in 
the name. of the Governor-General and is 








executed on his behalf by a person autho-. 


rised in ‘that behalf would conform to the 
requirements of Section 175 (3). 

> 2, On behalf of the plaintiffs, it 
is contended. that their case is covered by 
this decision. It is urged that in that case 
also, there was an advertisement : for the 
sale of Government property' and a -fender 
fer the purchase of the same followed by 
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acceptance of the tender and their Lord- 
ships held_ that a binding contract between 
the Government and the party resulted. We 
are unable to accept this contention. This 
case has no resemblance to Rallia Ram’s 
case, AIR 1963 SC 1685. In the first place, 
the advertisement inviting tenders was issu- 
ed by the Government Se India, Department 
of Eood. The title of the notice was “Tender 
Notice issued bythe Government of India 
Department of Food (Division III), New 
Delhi”, The- name of the authority issuing 
the tender notice was-also. the same. Se- 
condly, the Governor-General -in Council 
had by framing rules authorised the. Chief 
Director of -Purchases to sell the property 
on behalf of the Government of India. 
Thirdly, the tender notice as well as the 
correspondence showed that he was acting 
on behalf of the Governor-General in Coun- 
cil. No such conclusion is possible in the 
present case. - 

13. Rule 125 of the Forest Finan- 
cial Rule provides inter alia, that contracts 
for the sale ot torest produce may be erect- 
ed by the Divisional torest’ ` Officers upto 
Rs. 25,000/-, when payment is received ‘in 
full at the time of delivery, with the pre- 
vious ‘sanction of the _ Conservator.. The 
pe admit in their pleadings, 'as well as 

etore us, that the Conservator of Forests 
was, the competent authority to sanction the 
sale. The advertisement fixing the auction 
was issued not by the Conservator but by 
the Divisional Forest Officer. It, therefore, 
follows ‘that the bid offered by the plaintiffs 
for the purchase of the timber was not in 
pursuance of an invitation issued by or on 
behalt of the Governor. Besides, the bid- 
list was not signed by the Conservator. ac- 
cording sanction to the“ sale. In other 
words, there was no acceptance in writng 
which was expressed to be made in the 
name of the Governor. and executed on his 
behalf by a person authorised in that be- 
half. In’ view of these intirmities, the Divi- 
sional Forest Officers letter. dated 20th 
fuly 1959 conveying the: sanction accorded 
y the Conservator under memo No. 7415 
dated 14th July 1959 would not be sufficient 
compliance of thé requirements of Art. 299 
(1) of the Constitution. As:a result, no 
binding contract came ‘into . existence and 
the Government could. not be made liable 
for damages’ for. any breach ‘thereof. 


14, The plaintiffs must also fail for 
another reason. By the notice of cancella- 
tion, the Government évinced their inten- 
tion not-to be bound by and to repudiate 
the contract in its entirety. © When there 
was a repudiation of the contract by the 
Government, the plaintiffs had the right to 
elect either to treat the-contract as havin 


‘been wrongfully terminated -and to sue, j 
they thought fit, for, damages for such 
breach; or to treat the contract as having 


been abandoned. The plaintiffs adopted the 
latter course by withdrawing the amount of 
Rs. 10,000/- deposited by them towards 


` 


_ to withdra'v.. the amount. 
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‘part payment of the:price: The election of 
the plaintiffs in ‘treating: the .contract aban- 
doned, -relieved the Government. from any 
further obligation under the contract,. They 
must -be-regarded -as having.. waived their 
right for. damages for breach of contract, 
if any. Apart from - this, there. -was-.no 
wrongful repudiation of the contract by the 
Government. , There was ‘substantial. failure 
of consideration which entitled the Govern- 
ment -to cancel the contract.. From the 
evidence, it „appears that the timber which 
was. auctioned „as measuring, 4801.71 cft. 
was found on actual verification to measure 
6248.77 .cft. The provisional acceptance of 
the plaintiffs’ bid -by_ the Divisional- Forest 
Officer was. subject to sanction by. compe- 
tent authority. ‘The -sanction accorded . by 
the previous Conservator of Forests was. in 
ignorance .of the true facts. When it was 
discovered that there--was neither any physi- 
cal verification of the actual stock of tim- 
ber nor any fixation of the up-set price.with 
reference to the quantity of -timber put. up 
for auction, the new Conservator of Forests 
‘was entitled to direct a cancellation of the 
auction under the directions ` | 
Conservator: of Forests. .The. delegation, of 
powers to the different officers under R. 125 
of. the Forest Financial Rules: does not divest 


the Chief: Conservator of Forests to step. in . 


when he ‘discovers that an auction is detri- 
mental to Government interest, For these 
reasons, the -cancellation of the auction ‘can- 
not be held to be a wrongful repudiation of 
the contract on the part of the Government 
entitling the, plaintiffs to sue for damages. 
At any rate, thẹ plaintiffs had, as stated 
above, abandoned their rights. .under the 
contract. ` ites se 

15. ` In view of the discussion afore- 
said, there is no need for us to’ deal ‘with 
the other questions. . We ` would, however, 
like to mention our.agreement with ‘the 
finding of the -learned trial Judge that al- 
though there’ was a breach of the contract 
on the part of the plaintiffs, -by their not 
depositing ‘half the amount-of the bid at the 
close of the auction and by not fumishing 
a solvency certificate within 7 days there- 
from, the breach had been - waived: by: the 
‘Divisional Forest Officer by his letter dated 
20th July 1959 when he extended time for 
payment till 9th- August 1959 directing that 
the plaintiffs may within that time lift the 
timber by making payment of the full 
amount of their bid. The question of such 
waiver is, however,.immateria] as the plain- 
tiffs must fail for the reasons already stat- 
ed. They -are not entitled’ to recover .any 
damages for breach of contract rior are they 
entitled to'interest on the.amount of Rupees 
10,000/- lying with the Forest Department. 
They were asked by the-:Divisional Forest 
Officer by his letter: dated .28th July 1959 
l Despite this clear 
‘offer to refund the amount, the plaintiffs 
did not withdraw the amount . until 20th 
March 1961 and were, in the meanwhile, 


M. P. E. Board v. C. I. E. S. Cò.. - 


throughout, 


of the Chief - 
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making representations-for rescinding. the 
order of cancellation which rightly- was not 
granted. ou, fo ete cl ! 
-= 16, ~ The result, therefore, is that the 
appeal by the State of Madhya Pradesh sue- 
ceeds ‘and is’ allowed and: that’-of the plain- 
tiffs fails and» is- dismissed. The- plaintiffs’ 
suit is accordingly dismissed . with costs 


Appeal allowed. . 
: a ie : 
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Madhya. Pradesh Electricity Board, 
Jabalpur, Appellant v. The Central’ India 
Beet Supply Co. Ltd. Bilaspur,. Respon- 
ent. l > 

Misc. (First) Appeal Nos, 181 of 1969, 
is arenes sete /- "14-9-1971, a - order 
or N. C. Dwivedi, ‘Dist. J., - Jabalpur, D/- 
16-9-1969. . Jar Jebaip f 

(A) Electricity. Act (1910), S. 7-A — 
Determination of purchase’: price of an 
undertaking — Cost of planning and desig- 
ning of an undertaking must be tréated as 
forming part of ‘its purchase price—Mode 
of determining price of. undertaking indicat- 
| o na ' . (Para 7) 

(B) Electricity Act (1910), S. 7-A — 
Power of umpire. to award interest-— In re- 
ference under. Section 7-A thé. Umpire has 
no power to allow ‘interest on amount of 
compensation awarded and to include it in 
his award either under the Electricity Act 
or on equitable considerations. (X-Ref:— 
Arbitration Act (1940), ‘S, 18), Case law dis- 
cussed. " - . (Paras 9, 10) 
_ On the purchase of an: undertaking on 
the expiry of the licence the right to operate 
the undertaking disappears’ and therefore 
the Jaw does not provide ‘for payment of 
interest in such a case. (Para 10): 
_ - (C) Electricity- Act (1910); S. 7-A (1) 
— Cost of arbitration — When in arbitra- 
tion under Section 7-A (1). the licensee has 
substantially succeeded before ‘the Umpire, 
there is nothing wrong jin the Umpire 
directing’ the Board to bear its own costs 
and pay. half the costs of the ‘other side. 
(X-Ref:— Arbitration Act (1940), S. 13). 


_ (Para IL) 

` (D) Arbitration ‘Act (1940), S.. 29 2 
Interest on award —— Court has no power 
to award interest on principal sum adjudged 
by an award for any period prior to the 
date of the passing of the decree. ATR 
1963' SC 703 and: AIR 1963 SC 1241 and 
AIR. 1954 SC 92, Rel. on. - (Para 12) 

(E) Arbitration Act (1940), S. 17 — 
Reference under Section 7-A (1) of Electri- 
city Act — Reference. being ‘statutory one 
is subject to Section 46 which excepts only 
Ss, 6 (1),.7, 12,°86 and 87:in making the 
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Exbitration Act applicable to such reference. 
Thus the award of the Umpire in reference 
wader Section 7-A of Electricity Act is sub- 
ject to- Section 17 of Arbitration Act and 
the District Judge does have power to make 


the award the rule of the Court. -(X-Ref:— 
Electricity Act (1910), S. 7-A).. . (Para 18) 
(E) Electricity Act (1910), S. 7-A (4) 


~~ Determination of purchase price -— Debt 
. due to Board cannot be deducted from the 
purchase price determined under S. 7-A (4). 

a (Para 14) 


Cases Referred: Chronological Paras 


(1968) AIR 1963-SC 703 (V 50) = 
1968-2 SCR 26, Gujarat University 
v. Krishna Ranganath 

(1068) AIR 1963 SC 1241 (V 50) = 

: (1964) 1 SCR 871, State of West 
Bengal: v. Union of India 

(1954) ATR 1954 SC 92 (V 41) = 
1954 SCR 587, State of West 
Bengal v. Subodh Gopal Bose ` -J2 

(T937) 1937-8 All ER 181 = 81 SJ | 
524, International Rly. Co. v. Nia- 
gara Parks Commission bse” i 

(13925) 1925 AC -177 = 94 LJ PC. 
25, Toronto City Corporation v. . 

-Toronto Rly. Corporation 6,.9 

(1319) AIR 1919 PC 176 (V 6 = . 
1919 AC 667, Melbourne Tramway 
and Omnibus Co. Ltd. v. Tramway. 


Boar . x; 

(1394) 1894 AC. 456 =.63 LJ QB 
769, Edinburgh. Street Tramways 
Co. v. Edinburgh Corporation 


- B. L. Seth; for Appellant; B: S. Bakshi, 
for Respondent. ' 


A. P. SEN, J.:— This order will dis- 
ese of Misc. (First) Appeal No. 84 of 1970 
(he Central India Electric Supply Co., Ltd. 
yv. Madhya Pradesh Electricity Board). l 
These are appeals under. Section 39 (1 
Giz) of the Arbitration Act, 1940, directe 
against an order of the District Judge, Jabal- 
pur, making an award the rule of. the Court 
subject to a variation in the date from which 
the interest is to run. 


2. The Central India Electric Sup- 
plr Co. Ltd., held a licence for the supply 
of electric energy for the Bilaspur region 
w. e. f£. Ist May, 1984. On the expiry of 
the licence, the Madhya Pradesh Electricity 
Board purchased the undertaking under Sec- 
tioa 6 of the Electricity Act, 1910. There 
was a dispute between the pare as regards 
the purchase price and, therefore, the dis- 
pute was referred to arbitration under Sec- 
tioa 7A (1) of the Act. i i 
© 8, Shri B. P. Sinha, former Chief 
Justice of India, was the Umpire 'in the arbi- 
tration under Section 7-A.(1) of the Indian 
Electricity Act, 1919. l A - 

4, By an -award. dated’ 7th October, 
1938, the Umpire determined the purchase 
price at Rs. 15 (Fifteen) lacs, and_ allowed 
interest thereon at 6%. per annum from 5th 
Mey, 1966 till the date of payment of the 


E contributions, I would: knock 


A. I. R. 


amount in full. The relevant portion. of the 
award reads as follows: + 


“The Board contended for the prices of 
the. components purchased in large bulk. On 
the other hand, the claimant claimed the 
price payable for a retail purchase as and 
when the components became necessary to 
be acquired or changed or replaced, It is 
not, therefore, difficult to explain the dis- 
parity in the phe of Rs. 24 lakhs, 65 
thousand odd claimed as the replacement 
value on the one hand, arid Rs. 15 lakhs, 
4 thousand odd as the- replacement value 
contended for by the Board. The matter 
has to be determined more by the rough 
and ready method ' than ‘by a accurately 
scientific assessment. In my judgment, the 
round figure of Rs, 20 lakhs will be a pro- 
per -replacement value if the things had to 

e purchased in the open market in May 
1964. From this amount has to be deduct- 
ed the amount of depreciation as also the 
amount of consumers contributions which, 
admittedly, amounts to Rs.. 3 lakhs 69 
thousands odd. On these two items ‘of de- 
duction, namely depreciation and consumers’ 
‘off the round 
figure of Rs. 8 lakhs. - The market price thus 
I would fix at Rs. 12 lakhs. To this has 
to be added Rs. 2 lakhs 40 thousand by 
way of solatium at the rate of 20% in order 
to arrive at the purchase price. It remains 
to be considered the claim for 15% of the 
miarket price for planning, designing and 
execution of the whole Undertaking. There 
is no doubt that planning and designing an 
electrical undertaking requires expert advice 
and guidance and’ the claimant must have 
incurred ‘expenses on those. accounts. As 
regards execution of the whole scheme, that 
item is included in ascertaining: the replace- 
ment value. I would, therefore, disallow 
that part of the claim but in respect of the 
claim for planning and designing, I would 


ow 5% on the market price of Rupees 
12 lakhs., Thus, Rs. 60,000/- has to be 
added to make the total amount of pur- 


chase price which is fixed: at Rs. 15 lakhs 
in round figures.” A 


= “Iana my opinion, the counsel for the 
Board is quite correct in his contention that 
the proviso to Section 5 (&) of the Act does 
not, in terms, apply to the present case 
whichis one of compulsory. purchase after 
the lapse of ‘the original period. `of the 
licence. Hence the claim for interest from 
the date of the delivery of the Undertaking 
to the Board is not well-founded. But that 
does not dispose of the whole controversy. 
In my opinion, the claimant company is en- 
titled to a reasonable rate of interest from 
the date, not of delivery of the Undertaking 
to the Board, but from a later date’ when 
the purchase price should have been deter- 
mined with due diligence on both sides. If 
both the parties had been diligent in pursu- 
ing the arbitration proceedings, the matter 
should have finished in two years’ time. 
Hence, I will allow interest, by way of 
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equitable consideration, at the rate of 6% 
er annum from. the 5th of May, 1966 until 
e date of payment .of the full amount... 


The District Judge has made the awarc the . 


rule of the Court subject to a variaticn in 
the date from which the interest is to run. 
He has held. that the Umpire had, no right 
to award interest on equitable considerctions 
from 5th May, 1966 till the date of payment 
of the amount in full and deleted that direc- 
tion from the“award under Section 15 -(b) 
of the Arbitration Act, and has _ irstead 
ordered payment of interest from the date 
al the award till the date of realizaticn at 
5. Broadly stated, the questiors in- 
volved in these appeals are: ~ 


- (1) Whether the Umpire exceedel his 
authority in awarding Rs. .60,000/-, a 5% 
of the market price of Rs. 12 (Twelve) lacs, 
on account of planning and designing? 

_ (2) Whether any interest was peyable 
under the Electricity Act on the purchase 
price? If not,.whether the Umpire Lada 
right to award interest on equitable’ >2onsi- 
derations from 5th May, 1966 till the date 
of payment of the amount in P _ 

(83) Whether the Umpire rghtly 
directed the Board to bear its own costs and 
ay half the costs of the other side; >r, in 
the circumstances, he should have di-ected 
that the costs shall 
cess and failure? 

e ‘Tf the a had no jurisdicton to 
award interest under the Electricity Ż.ct or 
otherwise, whether the District Judge could 
grant interest from the date of ‘thé award 
or should he have. .awarded interest: from 
the date of ‘thé decree, as per - Sec. 29 of 
the Arbitration Act? . pee 

' (5) Whether the Court . has to, while 
making an award under Section 7-A (1) of 
the Electricity Act a rule of the Court, pass 
only a declaratory decree or’ a decree for 
moneyr = =), i oe 

6. . Point No.. 1:— The principles of 

compensation on statutory, acquisiton ð 
undertakings. are well settled. It is well 
established that the reconstruction cost, less 
depreciation, is a correct method of valuing 
a public utility where the value of the fran- 


be in proportion tc suc- 


chise is excluded from consideration. See 
Edinburgh Street Tramways Co. v. Edin- 
burgh Corporation, 1894 AC 456; Mel- 


bourne Tramway and Omnibus Co. [td. v. 
Tramway Board, 1919 AC 667 = (AIR 
1919 PC 176}, Toronto City Coron. v. 
Toronto Rly. Corporation, 1925 AC 177 and 


International Rly. Co. .v. Niagara Parks 
Commission, 1987-3 All ER 181. Ir 1894 
AC 456 (supra), their Lordships of the 


House of, Lords stated that the bisis of 
valuation is the value of the tramway as 
successfully constructed and in conplete 
working condition, after deducting a proper 
sum for depreciation, but without tak-ng in- 
to account rights of user. So also, ir 1937 
8 All ER 181 (supra),.where electric railway 
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M.. P. E. Board v, C. I. E. S. 
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was acquired, upon expiry of the term for 
which the franchise was granted, their Lord- 
ships of the Privy Council held that there 
was no justification for assessing the com- 
pensation at “scrap value”. It was funda- 
mental that it was a railway complete with 
equipment, machinery and other works, 
which the company was bound to hand over 
to. the commissioners on the expiry. of the 
term and for which it.was to” be duly com- 
pensated. According to their Lordships, a 
proper basis of the compensation was the 
cost of reconstruction, less ‘depreciation. 


7. We are of the view that the Um- 
ire has not acted on the wrong basis. He 
as, in fact, adhered to the principle of as- 
sessing compensation. on the basis of re- 
construction cost, less depreciation. In the 
present case, the undertaking had become 
practically valueless as. a going concern, and 
it. was suggested that the compensation, 
therefore, should be scrap or break-up value 
of the undertaking. Under. the terms of. the 
licence, the licensee was given the exclusive 
right to construct and operate an electrical 
undertaking for a period of 30 years but was 
bound on the éxpiry-of that term to hand 
it over to the Board if it elected to purchase 

e-same. The basis. of valuation was, 
therefore, the value of the undertaking ‘as 
successfully constructed’ and in complete 
working order, after deducting a proper sum 
for depreciation, but without taking into ac- 


‘count rights of user. While determining the 


market price of the undertaking at Rs. 12 
(Twelve) lacs, the Umpire rightly allowed 
5% thereof on account of cost of planning 
and designing, observing as follows: 


. here is no doubt that planning and 
designing an electrical undertaking requires 
expert advice and guidance and the claimant 
must have incurred expenses on those ác- 
counts. As regards execution of the whole 
scheme, that item is. included in ascer- 
taining the ‘replacement value”. : 
Therefore, it follows that the ‘cost of 
planning and designing has been treated 
by the Umpire as forming part of the 
purchase price: That part of the award 
cannot, therefore, be - deleted under 
Section 15 (b) of the. Arbitration Act 
as constituting an error apparent on the 
face of the record.. A ee 
8& > Point No, 2:— While holding 

that no interest can be awarded under 
the provisions of -the Electricity Act, 
1910- the ' Unipiré has ‘nonetheless ‘allow- 
ed interest at 6 per cent per annum 
“on equitable considerations”, from 5th 
May 1966 till the date of payment of 
the amount in full, on the ground that 
the’ delay in determining the purchase 
price would not have occurred, if the 
parties had prosecuted the proceedings 
with cue diligence. The Umpire states 
as follows:. l Dooa 

. “In my opinion, the counsel for the 
Board. is quite correct in his contention 
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_that the proviso to Section 5° (3) of the 
‘Act . does not, . in terms, apply- to the 
present case whichis one of compulsory 
` purchase ‘after.’ the. lapse. -.of: .the’ origi- 
‘nal period, of the: : licence.. “Hence-”:the 
claim: for interest from theèdate of? the 
‘delivery: “of - the Undertaking‘ ‘to’ the- 
Board “is not well-founded.’ But -~ that.. 
does’ not- dispose of. ‘the-. whole.. contro: - 
“-versy: -In my: opinion; the claimant. 
`. company is entitled: to'a reasonable rate” 
` - of interest- from “the ‘daté; not of’ -deli- - 
‘very of the Undertaking*“‘to:.the ‘Board, - 
-but from:.a later.: date. 
chase’ price: „should >have: -been .: deter, 
mined : with “due: ‘diligence on ‘both: “sides. 
- A£: Both: ‘the parties -had-been, diligent ~in. 


pursuing: the: arbiration proceedings, “the ` 


matter should. ` ‘have: finished.’ in: .. two - 
_ ears” time. -.:Hence,>’ I will allow. ‘inte- 
rest, ' by.. way, of equitable’ ‘consideration 


at: the: rate. ‘o£: 6° per ` ‘cent.’ per “annum . 


ifrom:. the “5th of May, :.1966 < until: “the 
ra o payment: of: ‘the full: amount.’ y 


agi, : ; 
Pie ae . Where? ‘a franchise for- a. -püb- 
' Hc, bne is granted ; to. “private - „ under= 
takers. for, a limited ‘period,. coupled with. 
an . obligation. -to.. transfer.;ithe . inert 
ling. to’. a-public’: authority at’ the . 


ray 


jof. the period, there is, no. compensation 


Ifor- the- loss -of:,.profit, since „any profits 
Ithey had a: right.to-receive have- ~om the 
terms of. the agrement: come to, an; end. 
In 1925. AC, 177. (Supra); their: ‘Lordships: 
of - the Privy: Council, - while‘ atau 
ing «the? - general: rule.- sander “which -| 

‘purchaser who: takes: ‘possession is chara 
ed with interest. on his purchase -money” 
from that “time until “itis paid’. held, 
that. the- ‘arbitrators. “whose ` duty `. Was: 


` "to ascertain “~ the’. actual’ value. of cer- 
tain’. ‘property: at,” a. “certain . time”, chad -~ 
` interest * ‘in “their - 


flo’ power, to include 
assessment’ “Of - value.: "Viscount ` 
while ‘delivering’, thë.. ‘opinion’: “of - 


-'Cave, 
aoe 


Lordships,’ stated as. ~followg: 7c ae l 


~“ 


ae “The general tule. under: "which ~ “a 
‘purchaser’ who : takes: possession is charg- 
‘ed ‘with ‘interest ‘on his- purchase | money — 
‘from that tiine until ‘it is: ‘paid is- well 
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when. the *pur= 


ea io. 


. ciple in, mind... „There 


a: public: utility.. is granted to “private 
undertakers -for a > Nimited. period, coupl- 
ed . with- an obligation’ to'-trahsfer.:- the 
. undertaking: to'.a. public *: authority ~at 
the: conclusion of.the periód, that .the 
undertakers - must. look to reap the re 
‘ward oft their’ "enterprise. “in ‘the .. profit 
which: they- may -make during the ' Cur- 


-rency ` of: their. franchise; : ‘and ‘on<its ex- 


‘piry Shall--receive’ only ..the:.value. of 


the : ‘structure which: they” have” created, | 


‘without any compensation: ‘either: for’ the 
‘profits - or “the ‘losses which they `’ ‘may 
have’ made or sustained -: : while’: in” -the 
enjoyment of their franchise. This.`is 
plainly. just, for, „with „the; termination 
‘of the ‘franchise, `. the- “power. ‘to -make 


profits or the lability to incur ‘losses © 


simultanéously, terminates. . The. promo- 
ters shave’ ~ had - ‘their’ ‘chance =“ 
` what: “they ;can ‘out-of, their ‘undertak+ 
: ing «in ‘the’ ‘knowledge ` “that it -was 
limited. ‘duration ànd- that- „they ` ‘must 


part’ “with ‘it at a fixed? date. - To com- 


` pensate- then on“ the: ‘basis ‘of: the, profits- 


which they’ ‘have made ~ ‘and - are ‘surren- 
: dering would ‘be ‘ to” assume that“: they 
-had a right: to. go on. making “profits: al- 
' though eX: ‘hypothesi: -the " 
which gave’ therm: that’ right had: ¢ come to 
an - end." | ee : ` 


been a while ` bearing. - this - prin- 
is a distinction 
"between. “the. method” ot. valuation. on the 
` purchase. of an undertaking on. “revoca- 
‘tion of.. the. “licence - ‘and. ‘that ` ‘to: be .ad- 
opted, ~on.., the. “purchase: ‘of an ‘undertak- 
ing on: the” expiry of the.. licence.. 
the licence of -an undertaking: ‘is. Tevok= 
ed: under - - Section | 5, the ‘licensée As. en- 
titled toa statutory. ‘payment: ‘of -inte- 
‘yest ‘under , ‘the. proviso to Section” 5 (3) 
of: “the” “Act at the ‘Reserve, Bank. `- rate 
ruling at the ‘time™ tof delivery of the 


“undertaking. -plus one per centum, on they 


purchase’ -price ofthe" ‘:undertaking for 
. the period: from the. ‘date ‘of’ delivery - OF 
- the undertaking ` to- the“ date. of --pay= 
ment of ‘the’ “purchase ‘price: ‘That: in- 
terest: is allowed, | incase ‘of: revocation 


to: ‘make 


When! 


l ALR, . 


Of 


franchise _ 


: The. Henly “act. ¥ 1916: has 


_ 


' astablished;-and has on: many. occasions ~- of. a. o for. the: ‘loss. of ‘profits. ` ‘But . 


been applied to- ampulsory 2 LT 


any .circumistances 
vent that.. principle fom ener in’ the 
present, case. But, the. duty: ‘of ‘the arbitra-- 


tors.in this case. was not. to: -determine 


all: the rights of the : company, “but, ‘only | 
to ascertain: the ‘actual value: of: certain 
property - ‘at a: „certain: time; ‘and. it. is.a 
truism.,to say that: such’ ‘value cannot 
include ` ‘Interest. upon “it.”. - en daa 


So ‘also; in. 1932- 3 AN- ER 181" (Supra), 


Lord Macrnillan, : in delivering- ‘the opin=. : 


fon of their Lordships stated" fE 


“UTE is gq. Familiar” feature. common | 
to’ all ‘cases ` ‘in: ‘which: a ‘trdnchise © ‘for - 


+ W, a 


. Fést on the amount, of - 


fa nip 


operate’ the’ E, 
therefore, the’ ‘Statute’ Te not ` secs 
for payment. of -‘interest.- 
“ad, . ‘therefore, no. „right tó allow inte- 


awarded and. ta: include it ‘in his award, 
` whéther under, ‘the ‘Electricity | Act. ‘or 
‘on . „equitable“ „Considerations. 
‘of’ the award. “has, therefore, been right- 
-Jy deleted under ‘Séction 15 (b) -of ‘the 
Arbitration : Act. Py ‘the © learned: District 
andke tae ' 


ae Ba 
costs -; “of me oe was a mara 


z5: = ES eG é ee eed 
Lae oe , at st E 


a 


The: ‘Umpire ; 


. That‘ part} 


compensation 


` Point No.: 3°. — S The. wod of ; 


5 KA 
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within: the discretion of.. the ` Umpire. 
_ While.. saddling -~ the- ` costs...on- tha Board, 
the “Umpire: Doa: san as. under; re oe 

ett: > remains to- eoasider:: the -ques: 
tion of costs: of “the “arbitration: proceed- 
ings ‘before ‘the’ arbitrators and - before 
‘me..-- As success, between , the. parties., is 
diviđed,, "T. direct ‘that the, Board . pay, 
half, the, costs: of thé claimant” and béar 
its own. costs ‘before’ me ‘and. before, the. 
arbitrators, , Ta ASSESS - «the, costs... : Before’ 
Rs. 15 000/- . on each: side” Do the 
arbitrators awhere the hearing .was much 
more ` prolonged... The arbitrators fees 
I fix at Rs. 6,000/-" each. a 


Under Rule g of Schedule. t- of the Arbi- 
tration Act.: ‘the. costs: of the reference 
and award shall be in. the discretion of 
the’ ‘Umpire “who: may ‘direct. to.-and by 
whom, and in what mannér, such’. costs 


or any part thereof shall be paid, ‘ard, 


may tax or.-settle the:.amount of ‘costs 
to be so’ paid or any part- thereof. 
Ordinarily...-the’-expenses. -incurred. by. 
-|the parties of the -whole enauiry.. before 
the arbitrators “and ~, 
the Umpire; are ' costs of reference: The 
licensee. had. substantially succeeded. :-be- 
fore - the Umpire and, therefore, there 
was nothing. .wrong-in the Umpire direct-. 
ing the Board.to bear its-own costs., and 
pay half the: costs .- -of the ‘other . side. 
Even if it is: assumed «that success -and 
failure was. divided: the. Umpire had- the 
jurisdiction: >to . ask., the ‘successful, party 
to pay. the costs in exercise.-of his.. dis- 
cretion: .--Accordingly, | we. ‘maintain that: 
part: of the celebs tae eter ; 


. „Point No. | 4: = ” Under Sen 
tion 29 òf the Arbitration: Act, the Dis- 
trict J udge had no’-jurisdiction to award. 
interest at. 6 per cent .per‘ annum, On 
Rs, 12.<(Twelvé) lacs from -the: date of 
the. award.. Section 29:'of: the Act- is 
exhaustive ‘of the- whole: ‘law’ upon . the 
subject -of “interest on’ awards,- Since 
Section «29. enables .the - Court- to` award 
interest on’ the principal :sum adjudged 
by an award fromthe dat® of- the- de~ 
cree “onwards; it must be: held that it 


carries with it the negative import that. 


it shall not::be permissible: to ‘the Court 
to: award:interest on the principal sum 
adjudged : by.-an award ‘for ‘any period 
prior to. the date of the -passing of the 
decree.. [See‘i State of ; West Bengal vy. 
Subodh Gopal - Bose,- - AIR~ 1954 SC 92; 
Gujarat. ‘University. v.. .Krishna-, Ranga- 
nath..: ‘AIR 1963. SC: 703 -and -State -of 
West.: ‘Bengal V. Union, of India, . ATR 
1963 SC: 1241.].. ‘The:decree : passed by- 
' the District: Judge. must: accordingly --be . 
modified;: and we: direct. that -interest at 
- 6 per- cént.. per. annum .on Rupees- 12 
(Twelve) lacs -shall be. payable from 


warrant ‘ for “the; ‘submission 


thereafter -before . providing “for_a*spéedy. reriedy.- 


' see’ ‘or ‘attaching ` to” 


` Electricity (Supply) - Act, : 


oom ‘of the - ,Madertaking .. 
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the. data: of the . decree and: “not. o 
the date : -of ‘the: -award.- 


7113. Point “No. 5:— -There is -no . 
‘that the 
Court can, “only- pass: a’ decree declaring 
the sum: adjudged - by the: award; and 
riot a ‘decree - ‘for’. payment of -that sum. 


. The. réference- ‘under- Section: 7-A -¢ 1) of 


the* “Electricity. Act. ‘being a statutory 
one, it was- subje ect to Section 46 of the 
Arbitration, ‘Act ‘which makes ‘the’ pro- 


visions of. ‘the Act, except’ Sections ‘6 (1); 


7 12,°°86 ‘and 37, applicable to such re- 
ference. - The- award òf the Umpire 
‘was, . “therefore, ‘subject’ to. the provi-]. 
sions of Section ‘17 of ~ the Arbitration 
Act, “andi. therefore: ‘they District Judge 
had ‘the power- to ‘make’ ‘the’ award: ‘the 
rule -of ‘the ‘Court. ‘Under Section ` 17 
of- ‘the Act, the Court has to. pronounce 
judgment- “according. ‘to the’ award, and 
upon the’ ‘judgment - so pronounced, a 
decree shall follow. ~ There “is no’ rea- 
son why a decree, ‘ih terms of the’ award 
under Section: -7-A (Í) of. the Electricity 
Act: ‘should’ only be a declaratory oné. 


‘The. ‘adoption of “such course: would de- 


feat ` the whole a: object: of the ` Act in 

Such 
a relief’ if- the decree be only declara- 
tory of the amount of purchase ‘- price 


adjudged > by--~the _Umpire; `` would: be . 


. wholly illusory: .We are, ‘therefore, in- 


clined. to: think that. the.Court: has the 
power’ to: pass a. iio ‘for Te Payout 
of- mony: : 


“a “With ea: to the. pre-exist~ 
ing ‘abilities .of the licensee, Section 7 


of the Electricity Act directs that upon 


a. compulsory purchase. of the under- 
taking,- ‘the Board shall take it. free ` of 
all encumbrances, i. €., any debt,’ mort- 
gage, or similar obligation of ‘the licen- 
the undertaking. 
Such - debt, mortgage or similar obliga- 
tion attaches’ to the purchase .money in 
substitution. for the. undertaking. If 
the ‘Board ‘has. any. ‘kind of claim against 


-the licensee, itis: free to pursue its 
remedy elsewhere. :‘But there is no 
provision. made" in. Section”. T^ of ` the 


Electricity Act that ‘any debt. due to 


the -Board .shall::-be deducted -from ee 


purchase . price ‘determined ’ Snes Sec- 


tion T-A (4) of the~ Act. 


15. Then, her: is ‘the. ‘question 


pew the Board: is “entitled to ‘deduct 


from. the purchase’ price “the. three funds 
which” the licensee’ was required to 
maintain” únder the 6th Schedule of the 
1948. (i) - the 
and Dividends‘ “Control ‘Reserve: 
(iii) 
‘the 
and 
the 
ore 


Tariffs 
(ii) the’ Contingencies Reserve and 
the Development” “Reserve. ` -Under 
provisos. to Clauses II- (3)... V 2. 
VA+L(4) of “the 6th- ‘Schedule, ` 
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Board, : ‘these::funds ‘have. to “be. handed: 
over by the licensee-to:the Board: and 
maintained, : as_ such., Though the pro- 
. visos were ‘inserted “by the’ Electricity. 
(Supply) ” Amendment, Act;, 1966, which 
‘was: not.. .rétrospective . in; “operation. and 
‘Were not_in: force, on. thè- Ist” May, 1964, 
the date of ‘vesting . of the. “undertaking 
in .the Board;. yet, the. provisos. -would 
` still operate as. they “were. in’ ‘éxistence 


‘on .the date of the.. award. ‘There. isi |. 


‘however, :a “controversy ; ‘Between “the 
‘parties “whether. the.. “requireménts- `of 
‘the 6th Schedule have: béen: met by the 
‘licensee. 
‘that. whatever. armnounts 
to the ‘credit - of. thesé. funds have. ~al- 


ready beén - handed , over ~to the .Board . 


‘and „there: now “remains + nothing’ with 


‘the, licerisee.” while. the’ “Board disputes 


: ‘this position. . . The dispute ‘as: regards 


_~these., funds has Peen.: ‘referred’ to~ “the. 


District. Judge ‘and - thie” matter’ is. “still 
‘pending... In . the., '.¢ircumstanées,. we 
‘would ‘refrain "from: making , any ` direc- 
tion for.. the ..deduction of” amoünts,”., if 
any, standing. to “the credit `of.. (i): the 
Tariffs’ and. Dividends’ Control ` ‘Reserve? 


(ii). the Contingencies . ‘Reserve and...(iii) : 


the Development. Reserve. - OD: the- date 


of vesting... o 3 
=n 16.. The pod therefore, “4s ihat 


the appeal: Of the =‘Board~is. early: al- 
lowed and the. decree 


payable * from the -‘ date -òf the. „decree 


and 'not“from the date: of “the, ‘award! 


while the ‘appeal ‘of- the’ ‘licensee ` fails 
and: is. dismissed, * “Costs ofboth: | the’ 


Appeals’. shall” be' ‘borne. “by. the, „parties 


as incurred. k 
Appeal. “partly, allowed, 


a ee F . ~ 
2 bad r “ ` b 
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1971, ‘against, order.: ‘of Mémber, Board © 
of, Revenue. D- 22-9- 1969, TULES 
Ma Tenancy ‘Laws =. M.. P. Land © Re 
venue Code.. (20 - of 1959), | Section ` 162 
(now. repealed) — Allotment of. land: — 
Where -a land. ‘has. been ‘allotted ~ -under 


the section, the~ -right., of ‘appeal . or Ten 


vision or: review - under’ “the , Code ,-is jot - 
affected by ‘Subsequent. repeal of: -the 


a= ste ye 


| JOISO/PIS/TININTIARS ae eas e 


Onkarlal v;. Sardar Khan (Raina-J = -+ 


‘The case ..of the | ‘Ticensee” is 
“were” standing: 


l petitioner’ “on 26-11- 1960" 
‘on ‘an objection filéd - ‘against ‘the -al-: 
Jotment’ -the  Teéhsildar.- ‘reviewed the’ 


‘passed. by-~ the | 
District’. Jugige .'stands modified: to -=the 
` extent that interest at 6 per cent. :per - 
annum on Rs. 12 (Twelve) lacs shall be | 


om 
Si 


” sión -bn 20-9-1968; 


. tién' ana- set aside ~ 


-ALW 


Courts” can- decide the-- PEET ‘OF 
otherwise ‘of :the original: order, on: merits 
even after:-repeal of. ‘the ;.section. |. AIR 
1971 Madh Pra 127, Rel, on. (X-Ref:— 
M, . P. .General: Clauses. Act,, 1957 (3 of 


1958). Section- 10 (b). and. ‘(e). ).- 


ui e x pe ZL _ (Paras - 6, $, W 


Ca iied: ng ‘Chiondlowical” ; Patas 
; (1971) : AIR” A971 “Madh” Pra- 127° a 
(V587 = 1970 RN 156;'" Dolu- °°", 


"mal? v. “State: of “Madhya. Pradesh’ ` ay = 


"(1968)" 1968, RN: `32£" (BR). Devial” : 

Singh. v. “Nandan’ Singh = Zt 

(1961) 1961-2 All. ER* 721° = igel a 
< AC 901; Director. 


“of: Public’. 
“Works vy: Ho Po ‘Sang ©. pee 


4 
"Wr 


J. S. L, Sinha. for Ea < ; k 


Sapre «and R, +S. -Bajbai;. “Ad dL.’ = Govt. 
Advoéate, for ` "Opposite, Party: ee, 


S.M. N. RAINA, J.:— N ‘a 


petition: wunder,- Article, 227. of.. the Saas 
stitution, a a ee ar: 


"2.2 The . petitioner applied: eae aln 


Ytment . ofthe land in dispute under 
section’ -162 “of the MP: -Land Revenue. 


Code “which ‘was’ suibsequently repealed., 


This": “application was “allowed ` ‘and. the, 


lahd in’ quéstion was allotted” ‘to. the’ 
Subsequently 


order:-:of allotment: by -an “order '.. dated: 
5- 3-1962* ‘and the grant’: ary Patta:‘was set 
aside.” “The petitioner. ‘preferred: “an ap- 
peal : before ~ the : Sub-Divisional’ Officer. 
against - thé - Said order which was’:dise: 
alldwed “on .-8-6-1962. “Hey. thereupon}. 


‘preferred: ‘a: second - ‘appeal ` before. -the’ 
' Commissioner which ...was > 
21-12-1963. and the case was remanded’ 
- tó- the “SD. O; 


allowed: on. 


-for a fresh decision of 
the’ appeal. ` On ‘remand, the S.. D.O: 
by: an order dated “27-1-1965 set- . aside 
the order’ of the Tehsildar and: remand- 


-ed the- case for’: ‘considering afresh:- the 


Cuestion of: review. ".On-a reconsidera« 
tion, the’: Tehsildar again set aside: the 
Patta on” 3-4-1967. © by .. -teviewing the 
otiginal “order: The,:=petitionér ~ again 
préferted ` an‘ appeal ` ‘before’ the §.-D: 0, 
' This»appealSwas allowed*and--the :order 
of the ‘Tehsildar was‘:set aside and -the 
Case . was: remanded for a fresh .. deci- 
-In~ the. course of “this 
order | of:'the S.D. O. observed | thatthe 


. Tehsildar: ‘should ‘also’ review” the: grant — 


_ of Pattayin--favour of. respondent: No: F 
to. whom’ the’ land had been. allotted 
imder -Exécutive Instructions: after: the 
rapeal: of = Section 162: Against «this 


‘order. respondent: :No,’1 filed: a. revision 


petition: ‘before: the::.Board ‘of ‘Revenue, 
‘The ~ ‘Board + allowed ‘the’ .revision. peti- 
i the’: order» of the 
& Do tO. umainly::on =the: ground. ‘that 


sincé. Section: 162 of..the Code: ‘had been ` 
tepealed: the: dagen “of PRR, of . petis 


+ 
` a 
co i 
oy 
š z 
’ 


i* 


_ before the repeal 


been ‘considered 


1972 


tioner to the grant: of ..patta =could: not 
be.-considered, in the lightpof its earlier 
decision in’ Devlalsingh v, -Nandansingh; 
1968: RN 324 (BR)... Being aggrieved. by 
this decision the petitioner has . come 
up“ before: this Court, 


3: At the very_ outset we may 
observe that we are not going to con- 
Sider the. question. whether the -order 
granting” Patta’. in favour of the ` peti- 
tioner- was ‘proper or not....All that we 
have to consider is whether’ the Board 
was right: in holding’ thatthe -petitioner 
had lost his -right to agitate. the: matter 
on: account `` of ‘repeal ` of. Section 162. 
Section 162 was PEReSIES oe effect 
from 23-4-1964. 

4, The legal eoaitien. ‘that’ arises 
from the repeal of Section 162. -was 
considered’ at length by the Board -of 
Revenue in 1968 RN 324. (BR) (Supra). 
In: paragraph -6 of the order five dis- 
tinct situations were | considered which 
are specified below :— 


(i) applications -` hada. - 


come ripe for consideration, `. 

(ii). such. applications which had -beż 
come ripe’ for: - considération «*but are 
pending - for, consideration . OF ? a 


of preliminaries; | pia ie 


(iii) “stich E O "which may 
have been. considered but on -which ~ no 
orders ‘have been passed; ` 

(iv). ‘such ` ‘applications `“ ite: have 
and ‘disallowed and 
the order ‘dismissing the applications ‘is 
the © subject-matter’ Of an “appeal or ‘Te- 
vision; ~ : 


(v) Sih ETET which - a 
been ‘considered’ and allowed and the 
order allotting- land is the subject-mat- 
ter of review, ` ‘appeals “or. revisions 
arising from the order: ‘passed -in - -the 
review proceedings or where the order 
allotting the land ‘is ~ ‘subject-matter 
of appeal’ or: revision.” o 


The Board’ held that in the first ihres 


eases the applications. were. liable to be 


rejected. on- the ground that- there was 
no subsisting power -to make an allot- 
ment. In: the fourth case it. held that 
the appeal. or revision would be. liable 
to be dismissed on the 
even though ithe order rejecting the. ap- 
plication for allotment ‘may: appear:: to 
be erroneous. We. are in. agreement 
with the view expressed, by : the Board 
so far as these four:. situations - are. con- 
cerned, , 


n oe While dealing with the - fifth 
situation the Board observed ` as- under 
in , paragraph,- 6 te. 

> "f thé- order of; omat . Was 
made improperly or in ' disregard of the 
rules the superior- “authorities „exercising 


Onkarlal v. Sardar Khan (Raina:J.} |- 


‘immediately: 
“which. “had not be- 


garding the propriety, 


Once’ an’ order. of allotment has 


same -ground . 


+ [Prs, 2-7]. M. P, 53 


appellate -or revisional. jurisdiction would 
be acting wi - their. jurisdiction. to 
set right the error and hold that. the 
allotment was, made. E ORES or- in 
disregärd of the. rules.” . 


Thus according to the Board. it is open: 
to the .superior -authorities to set right 
the. error..and hold: ‘that the allotment 
Was mace. improperly. - The Board did 
not expressly: consider a case where the 
original ‘order of. allotment is correct 
but has -been wrongly set aside in ap- 
peal, revision .or review and against 
such an order. an appeal or revision 
comes -up before a Revenue. Court after 
repeal of Section 162. In our view, the 
same principle which was adopted by 
the Board-in dealing with the fifth situa- 
tion would apply .to such a case,. and it 
would. be open to. the superior court to 
restore >the ‘original order of allotment, . 
because its competence. to set right the 
error implies: that it-:can also -restore 
the order: if it Reus: that. there. was no 
error, = > p 


gs. “We mai s e a E E 
between a case where no order of allot- 
ment was made“ at: any -stage before the 
repéal -of S:-162 and ‘one Where an order 
of allotment was made before the repeal, 
In the? formér case) the question “is -one 
of ‘making’ an-‘allotment which ‘cannot 
be’ done- after . the. repeal’ of the Section: 
while. in the latter: it is a case: of tes- 
toring’ ‘en order of -allotment which’ was. 
properly made- when Section “wás in 
force: Where no- allotment has been 
made’ ‘before the-.repeal of the Section 
no order of allotment can~be~passed at 
any ‘stage of the proceedings: as the 
power to allot céases to existon the 
repeal of the Section. But.‘ the -posi- 
tion is -entirely different ‘where an’. al-|' 
lotment :of ‘the land -under Section 162). 
has: been. made in favour of a party -be- 


. fore it wads repealed. and proceedings 


are pending’ at the time of repeal -re- 
correctness or 
allotment. 
‘ been]. 
made ‘the party . concerned acquires a 
right and this. right ` can be takén away 
by. setting’ aside the said order in ac-}: 
cordance’ with’ the various provisions ‘of 
the M. P. Land Revenue Code - regard-} 
ing appeals, revisions © or’ review. -The 
right of appeal _or revision or review 
under the Codé is ‘not affected by the 
repeal’ of Section 162." What is lost by 
the- repeal is. the right to claim ' -allot- 
ment.” 


legality of the order. of 


.T. --We may, here also refer fo 
the decidon. of this. -Gourt. ‘in -Dolumal 
v. State. of MP.\-; 1970. RN. 156 = (AIR 
1971 , Madh -Pra 127) on- which: the 
learned: counsel. . for.’ respondent. No. -4 


54 M.P. . . [Pr. y 
relies. In-that--case it was. epee in’ 
paragraph 5: as: under i—i; >- gu 


"But it must. be noted that ae is: 
‘wnaffacted’ by- the. repeal of a statute is 


a right acquired or “accrued” under “it” 
_ and -not. a: mere‘“hope or expectation’ Or . 
liberty to :apply *for::acquiring.a -rights 
(Director-of Public, Works v.: Ho- ‘Po: Sana, 


1861- 2 AN ER 721 at -page ` 731). 


' It was further observed’ aria: dist = 


= a` distinction: his - to be drawn’ between. 
“ a‘legal proceeding for’ enforcing a right 
‘acquired Or ` ‘accrued: ‘and: ‘ae legal pro- 


_ ceedings for acquisition -of-a right; ‘the 
former - is saved Whereas ` ‘the latter’ ‘is 


ae ee 


_— 3. RY Brora ne oe, 
it: would:.be clear: that -where ‘the: land 
has not yet: been: allotted .to -a party.. che 


“~s 


rr 
neg TE yt 


has. merely a ‘hope: or. expectation:- : for. ` 


the: allotment and:>-as :such:-his ‘right: :to 


claim -:allotment:“ extinguishes: when *.the’ 
|Section is: repealed’ but: not «where. the. 


allotment -has already been made. -Wé 


"imay here also refer to: Section -10 of. 


the -M., P:-General .Clauses- Act: CI: .(b) .of 
the. said Section. provides: that - 


` thing -duly - done. or suffered thereunder: 


' Further Clause -(e) -of.: the - said. Section- 
provides that- repeal. shal: not ; affect , any.’ 


l investigation, legal proceeding 


medy- in:respect .of any such-right: pri- - 
vilege,. obligation, liability ete .and. any. - 
©. such investigation, 


legal- ‘proceeding; -OT- 
remedy may -be - instituted,- continued; 
or. enforced..:as-if’ ‘repealing Act ‘had not 
been -passed:.: In., our view.. the, above 
provisions are attracted: in-:this case- as 
allotment: of the land. had already: -been 
made. in favour:.of the petitioner under 


Section 162. of the Code :before it..was . 
repealed and all that has -to*. be. eagle Sh 


dered’: ..in-- subsequent - - proceedings . 
whether: ‘the. original grant: of; Fana, ws 


a. 


proper. or: mot., ery a AR DE 


g “Thus it; is ear’ ‘that ‘the ‘Board . 
òf Reventie _ proceeded upon an. erron ey 
thè. . 


ous.- view- of ‘law. in’..setting aside 
order of the. ‘Ss. D; QO. .and “not. “consider; 


ing the . case of ‘the. petitioner. où: merits, -: 
on: the ground ` that it. wás` not: open for.. 


: consideration ` in. view ol. the. ‘repeal , ‘of 
‘IS. 162° of- the Code. ` 


-ed' and the case will: have. ‘to go back 
before the. Board:. for a fresh -considera= 


>- tion of the case of ‘the petitioner .. On 


merits. 


10. . The petition;.’ therefore, « c} gUc- 
ceeds andisi allowed.. 


22-9-1969 is hereby set aside. “The. casé 
will go- bade to the: ‘Board : ‘of Revenue 


RETE ww Bhama (Raina. I maat 


l PAT 


. unless’ - 
a ‘different intention. appears:; -the. srepeal 
Ti Shall not - affect | the <previous- operation 


' -of any enactment so,-repealed:. or-‘any- . ly ‘amounts :° to 


~ Section: :. 18); - 


or re- MPLJ 293 and AIR - 1942- Lah 50. (FB). 


i Sait, for: Opposite Party: 2° -7 
RAINA, I. This reference ‘arises. - 
out?” ofta -revisioni -petition filed by the 


O/LOMBSU/TMNTISSG. T T o F 


‘impugned — 
order of the. Board’ of“ ‘Revenue dated" 


make: no: 
cumstances ‘of ..the. ‘case... 
amount :-deposited:: by::. 
shall be- ‘refunded: o. him. 
Petition allowed. 


-The security 
‘the. a 


a i “a 
š = " ` 
=. i l ` ` ba 
y wot -s ater wee we “ h 
25% e yy v. a vy 


no ae T A «de 


i ` 
T . cf * Bars - ti te * 
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“am ‘1972, MADAYA: PRADESH še. 
(V:59. C14)” 
(GWALIOR. BENCH)” 


s Mi NÈ RAINA AND Ki K. ‘DUBEY, J3. 


-- Choudhri -Gulabchand ` “Jain . s/o: Dae 
yachand: ‘Bajaj. -Guna..-M:.:P., Applicant 


- Bhama: s/o: Balla.: ‘Nayak; Guna,: M. P., 


Opposite Party, - 


-. Civil- Revn; ‘No. :106. of'°1969,- D/- 


20-4-1971; referred < tby: ‘Shiv Dayal: a At 
D- 10-9-1970: 5 


‘Stamp: Act: (1898), Section: px (3) — 


Acknowledgment : wt No eXPFess - promise 
to? ‘pay == ‘Not á bond: 


An acknowledgment ' 
“pay 


meaning of the“ “sub-section. An - eh- 


dorsement: in: the: account, book- Of! the . 
Creditor if ‘signed’ -by ` the’ -debtor ` mere- 
arnt acknowledgment: öf . 


his liability but aoe not -amount .:to “a 
bond... (X-Ref :— “Limitation Act’ (1963), 
AIR 1934: Nag 261: : 


and - AIR 1938 _Lah. 511, Rel. .on;. : ATR 
` 1953 SC. 2255. ee) 33 Ind . ‘App . 165 
P (PC), Dist; ` a, Oe, (Paras. 4,6, 9.11) 
Cases -. Referred : : " Chronological . -Paras . 
- (1963) 1963 Jab LJ 743, Bhawani- ri 
lal -v.,.Madanlal : . i 
. (1961) : 1961: -MPLJ. 993 a iggi Jab 
143, Sobhagmal : Keshrimal 
FA, ' Ramnivas ‘Murlidhar P k 3 


Gee) ATR... 1958 Madh, : Pra : 21. 


45) = 1957: Jab “LJ 964... .- 
b u” 1,6. 
(1953) AIR 1953°SC..295 (V 40). =- 


‘Bhancarlal Vv. ‘Navalkishore. ‘ 
1952 SCR 869, Hiralal. vs „Badkur ee 
Pun’ LR*-10- (FB); Firm: Shiv": 


- Ram “Punnun Ram v Faiz: wre “8 
(1938) ‘ATR: '1938* Lah’ Bll (V- 25)- = l 


| ag Crt L¥'9;' Firm: Duli Chand. ver Sy 
a Ai 7 8- 

.-The. order : of”. the. - , 1984), ATR’ ‘ioga Nag 261" tv: 21y =, 

Board is, -therefòre,. liable, tobe’ ‘quash 


31-Nag-LR 108 “= "36. Gri LJ 493, he 


_-SChhaganlal”.v. Empéror -~-= © $ 
(1906) 33- ‘Ind App’ 165: = ILR. $3 CO 
iCal ~ 108? (PC), Maniam V: a ce 
(Chand : 8G 


ONS K. Ja ain, for- ‘Applicant; 


~ om 


A. I: R. 
‘for a fresh ` decision. on ‘merits. We `. 
order : as :to -costs.in-the cir- - . 


„petitioner Ba 


l hie ded 
not -contain - an” ‘express ‘promise’ ‘to 
‘does “ ‘not ‘amount: ‘to. a? “bond. within: the ` 


1961, 


Pj 


aaa ATR1942 Lah $0 iiy 29 E na 


R. S. 


co <i 


ey: 
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plaintiff . Choudhary .~Gulabchand . Jain. 
He filed `a suit- against the defendant 
Bhama. for the- recovery’. of a- surm ‘of 
Rs. 8,187/--on the basis of an — entry 
‘signed by the defendant in the account 


‘books of the.. plaintiff. . ‘The’ entry. oe 


‘as. follows :— 

Ae). fT re aT Be aft. sree 
aA 2 fo RoRo a fog Saat gerti 
Sachi a HTHT- 
TAR” | | | 


The “trial Cotirt hala’ that: “it Was a bond 


within‘ ‘the’ meaning ofthe Stamp Act 


and directed. the plaintiff to pay. ‘the ` 
duty- and penalty which ‘is. to. be carge 


ed . for the- bond. ‘Aggrieved™ “by, this 
order .the. plaintiff “filed: ‘the. -révision 
petition. - Shivdayal.. J.” before" whom 
. the revision: icame: up: for -hearinig, re- 
ferred the.: question . whether. ‘the.’ antry 
in. the account. books - -was `a bond. with- 
-n the meaning - ‘of Section. -2 (5) of the 
Stamp Act: (hereinafter: referred. to` as 
the Act) in” the following’ terms im 

"Although. it. can “be. said with.” re- 
gard to: the expression “Bagi Dena” that 
it amounts to. E ‘bond. on. the- authority 
of ‘Bhansarlal ~ v. N aval Kishore, ‘(AIR 
1958 Madh“ Pra 21): "and „also Hiralal v. 
Badkulal, AIR 1953 SC 225. "in my 
opinion.. the «question. ‘whether the ‘words 
‘Baqi Lena’: also’ mean: an. ‘obligation’ ‘to 
pay. the :money: within: the’.:meaning - of 
Section .2°:'(5). ofthe Stamp Act: miust 
be decided -by: -a Division Bench.” 


D e 
learned ` counsel: for ` the plaintiff- is that 


_ the entry” ‘amounts.,. to’ an. acknowledg- . 
. ment and ‘not. a. bond within the mean- 


“Act. Jn 


Whyte 


order ` to” “appreciate”. this’: “contenticn’ it- 


is necessary, to refer” to the’ definition. ‘of 


‘Bond’ as*given | in. : Section” a (BY ch the 


Act, ‘which: reads “as follows.:— z> 


i à 
hos " - 


“te ‘bond’. includes—- EO ete. Eog a 
" (a) any- instrument whereby. E. per- 


son - obliges- himself: to pay money: - £0. 
‘that. the’ cbliga- 
tion ‘shall ` be: ‘void “if a specified. act -is 


‘another: ‘ ‘on ‘condition 


performed. “or iş’ “not: performed, „ES -the 

; case may bei. i : 
(b; any. ‘instrument attésted? “yy og 

witness:;and : not .payable.:.to order” or 


-i bearer, whereby a- person obliges him- ` 


s self to Day. Monev., to. e and . 
(e) any instrument . 'atzested, 
‘whereby a pérson obliges“ hime f tò 


deliver grain: óf other“ ‘agricultura’ ' pro- st 


dice: to ‘another ™- = ~ a, 


The ‘relevant’ ile: ‘of the” 
provision is-.clause’(b) and‘ as-the other 


conditions „laid; -down therein are. fulfil-. 
. led: in this ` ‘ease.’ the mäin. Question” is . 


whether by ‘this* instrument “the defen- 


dant obliged: himself to pay’ money:... to 


Gulabchand. v, Bhara (Raina--J.).:°: 


a debtor ` 


“The ` “mairi ‘ contention ` of ‘the 


‘lal `v. 


- an: obligation . to. pay is, implied. 


* afcresaid- 


[Prs 1-5] MiP. 55 


the plaintiff, or wierely ` sanowiedees 
an existing: liability. T 
a: oe It may. be “here . mentioned 
that” the word “acknowledgment” has 
not.:.béén defined“ in. the Act, but’ it’ 
would be. pertinent, ‘to refer. ‘to -Article .i 
of the “Act © “which Rives itsi ‘description 
as under: e eg 

“Acknowledgment of. A. -debt pn 
ing -twenty rupees in. amount or, value 
written - or oe by, or on behalf of, 
order: to supply evidence 
of’ such debt in any. book (other than 
a -banker’s: pass-book) ‘or on “a ‘separate 
piece” of paper when: such book. or paper 
is left in. the - creditor’ S- possession: pro- 
vided ‘that :such “an “ acknowledgment 
does not contain: any -promise ` to pay 
the: debt or :any.. stipulation. to pay. in- 
terest or: ,to deliver „any. goods or oiher 
property.” S 
From the -proviso a ee aforesaid des: 


cription - it is- clear. , that where an ac- 


knowledgment | contains.: a- promise | to 
pay. „tha. debt .it- is not.to be:- stamped 
as an- ‘acknowledgment ‘under ‘the Act. 


‘Thus, on reading the-aforesaid descrip- 


tion in Article 1 with:: “sub-section -(5) -of 
Section 2 of the Act it would appear 


‘that: where: an- ‘acknowledgment . contains 
_ @ promise: to -pay“it- is not to ‘be stamp- 


‘ed. as an acknowledgment. -but will have 


. to bes. stamped * ‘as ‘a. bond. where it - is 


‘attested by : a ‘witness ‘and is ‘not pay- 


‘able to. ‘order* Or: “bearer, - ra 
a“; t . a 


“"Thére can ‘be no difficulty . -in 
considering: whether’ a _particular instru- 


‘ment’ is a. bond or a’ ‘bare’ ‘acknowledg~ 


ment: ‘for ‘the purposes’ of the’ Stamp’ 
“Act, ; where’ such. ‘instrument contains ‘an 
‘express * promise: to pay: The _ difficulty” 
can -arise ` only | wheré, the: promise’ to 
pay, ‘is. implied: “Jt” has- “been held in.a 


“number of cases: ‘that’ the “definition of 
Bord’ as 


’ given’ . in- sub-section. (5) _ of 
Section- "9 of the “Act covers only’ such 


_ instruments `- whereby’ a Person expres- 
sly obliges himself” to pay monéy’-and 


not one from which the, law ~merely 
implies - ‘such * an “obligation. In Chhagan- 
"Emperor, ` ‘31 Nag „LR 108 ` =i 
(AIR 1934- Nag” 261) it‘ was’ held that 
the: mere ` signing; ‘of: the "Balance` in ac- 


count’ books* does not’ necessarily make 


such an instrument: á: ‘bond. even moneh” 
imi- 
larly, in -Sobhagmal Keshrimal v, . Ram- 
nivas Murlidhar, 1961 - MPLJ ` ;293; 


Newaskar, J., made the “following ob- 


servations in: paragraph- 2:— . : os 


_.“There is nothing in «the : operative 
part: of :the. document to~ suggest ` that 


„thè: writer. had :made. an express” promise 


to. pay’ the. amount although. an’ implied 
promise to pay..can: be: inferred by re- 
ference;.to the date of maturity”: men- 
tioned. That would :not amount ‘to ‘even 


an- Agreement: much. less a bond.” 


~ 


56 M.P. [Prs.-6-11) 


i. 62>, + In. Bhawanilal.. v, -.-Madanlal, 
1963 Jab LJ 743 the words poe aT Sy” 


were “construed: as ‘express promise to 
- pay, “In: this: ‘decision. reliance was plac: 
ed on añ earlier’ ‘decision: of this Court 
in ‘Bharisarlal ` Y Nawal ‘Kishore, * 1957 
AJab LJ 964 CATR 1958° Madh, Pra 21 
referred to . by Shivdayal, ‘J.. int his 
-order `: of ° reference. . . Shivdayal, CO ‘has 


rightly. -pointed:: out. -that the actual 
. -Words -in the entry: in ‘that ; ‘case '-are 
caT a and not `: o Tat oar 


“as. reported in "M; P. Hor and. lee: in- JLI ME 
Thus, the decision - -of the. -Division Pench 
of this: Court.: in 1957. Jab: LJ- 964° 

(AIR. 1958 Maäh Pra 21)~ (Supra) mere- 
ly lays: down that -wheré. the- entry con- 


tains’ the words’ « Marea: 2a”. n it? cons 


‘tains -an express “promise” to: . pay. the 
debt. From the’ aforesaid decisions” i 


would -:be - “clear ‘that ‘Wwheré an inst?u- 
-{ment contains - “an - .CXPFess : A promise“: to _ 


Ipay, the instrument ` may ` ‘amount “tòa 


bond- within - the meaning ‘of- sub-section: 


(5y of ‘Section’ 2 of the ' Act: if: the other 
‘conditions laid down. iñ: thè, Said: *sub- 


[Section: are ‘fulfilled, + 0203 a 


a 

T "No. décision . has been ‘brought: 
to- our notice: in which-.--;an: instrument 
‘containing an implied: - promise. to : pay 
„may have. been adjudged >to; bena- bond . 
‘within_ the: meaning:,of , Section 9. -(5). of- 
‘the Act. In AIR 1953..SC.-225: their 
‘Lordships -relied on the decision of the 
Privy Council in’ Maniram. v. Rupchand, 
(1906), 33. Ind: App 165 (PC) wherein it 
was held” that.. an unconditional - ace 
-Knowledgment implies , 
pay, ‘because. ‘that ” igs. ‘the natural’. infers ` 
ence, if nothing is said to- the. contrary. 
Their’ Lordships, ‘however, - “had no .oc- 
casion - to. consider .. whether” ‘an implied- 


promisé ‘to pay would bring. the instru-’ 
ment within the purview of Section 2.. 


(5). of. the. ‘Act’ and: make.. it: chargeable - 


äs. a. bond if it was. attested and ; not `. ; 


payable to. bearer- or. -order, 4 An. aCe 
knowledgment ` may ` imply.. a: promise. to 
pay’ as held by their Lordships, ‘but iin. 
our view. “unless the., se instrument ` ¿con 
tains an. express. promise. to pay - it would . 
not fall -within...the. purview. of. Section’ 
2 (5) of the’ ‘Stamp’ 7 Xo i a 


8. We may here’ refer’ to 


“Fur. -Bench : decision of the | “Lahore High 


v.: Faiz. AIR 1942 Lah: 50 . 
which the ~-learried.- counsel “fór 
plaintiff, strongly. reliéd:- In «that “-case 
the. earlier. decision: ‘of:.the Lahore High 
Court ‘in: Firm .-Dulichand: ‘v-: 
AIR 1938: Lah. SII- was: overruled, :: “and 


(FB) 


it was held- that- what‘ is».taxed ‘is.<-not- 
the, transaction, but sthe document; and; . 
‘whatever :' implied ` promise ` 
there may-ibe involved in :an:.uncondi- 


therefore.. 


- 


- 


Gulabchand: v. Bhama (Raina. F:): 


; entry in. an account 


l words: 


.a-. promise. to ` 


thé 


Bape, " ag the’ expression. Garay BA 
wou cerned, it’ has-: ‘already:: ‘been | held by. this 


t Panthii. 


A.L R. 


tional .acknowledgment, “ft: cart never be.. 


a bond. unless the obligation is .contain- 


‘ed in. the document.: Bs oeh in: express , 
terms, eee be ae sau oe Nae igi 
| Oe Thus,- ta is iole aŭtho- 


rey for the- view that utiles promise ‘to 
pay is. clearly expressed in ‘the instru- 
ment it cannot: ` fall within: the- defini- 
tion of.the, ‘Bond’ given in Section 2 .(5) 
‘of ‘the: Act and * this in our ‘opinion — As 
the; correct=.views : 0y: aa ape 
10: The next DRN for consi- 
_ deration is whether. the’ entry in ques- 
“tion: Contains’ an` - implied. promise to 
. pay or dn: express. promise“ to’ pay. An 
‘book’. containing 
the’ words., “aay, a". ` has- been ` : Con- 
sistently interpreted ` by’: “this ` “Court” as 


-. containing an express ‘promise to: ‘pay. 


The question now -:posed. for’. considera- 
‘tion: is: whether. ‘an entry : containing ‘the 


array ar" ‘also’ ‘amounts to 


an express “promise: tö “payor not. ` Be-. 
“fore - proceeding to. ‘deal „With. this: ques- 


tion we ‘may. point’ “Out ` _ that ‘whether a. i 


-pärtičulár.` entry: cóntains~ “an ‘express. 
‘promisé- to: “pay or not: ‘can properly,’ ‘be 
- decided: by’ ‘considering ‘the ; entry. as a. 
-whole and“nòt merely, by referring. to.; a 
articular - portion? thereof : 


WW: ae ‘reference: to.: the’. ee “in 
‘question. ‘would: show: that- it--has ‘been 
‘made -.by:; the - ~ereditor | ‘stating: that: after 
accounts,. certain amount: was -found 
due.. Ín: our . view;: where - ‘a: creditor 
states that- a certain, amount is- due to 
‘him and.. the dëbtor’ “merely ., ‘signs... the 
entry’ it is, ‘nothing. more “than an” ace 
knowled ent” "by „him ‘of. thet: ¡amount 
found ue.* “There” may be. an: ‘Implied 
. promise to’ payi“ but. the ‘entry. cannot. 
‚be construed‘ as; ‘ containing” ‘an express 
promise, ‘to’ pay? - “The: ‘Full. Bench“ of. ‘the 
Lahore ‘High Court’ in” Shiv: Ram’ S-case — 
(Supra) ““held” ‘that .the~ ‘expressions | 


ITRI RA, a 88 att art eB" méant the . 


` Same ‘thing “and ` “they. amount - “to mere. 


‘acknowledgment. It: ‘may . -here.: be | 
„mentioned: that’ in. ‘the. case- before ‘their 

“Lordships. they. were, required to` Consi- ; 
‘der an instriment containing - an. entry 
AT, Zar. oy”. and,. „therefore: the ob- 


servations with’. "regard: “46: the. ‘entry 


arent ant A wére ‘in. thë- nature òf obi- 
Court in Firm Shiv Ram‘: Purinun Baca ; 


ter di¢tum:. “With” great. respect, S0- fär 


$ LS 5 i, 


Court to amount to express. promise, to' 


. Pay..and we, see no reason to.take a dif- 


ferent - view, because; the word- Ray? 


clearly | means to pay: and, ‘therefore. and. 
entry., ‘containing. the words - “atat aar 


' does- contain, an express promise’ ‘to payi 


- 


oe 
a; J 


Rajula Baf v. Suks 


1972. 

-But the position would be -différent 
where -an ere contains ` - the. ‘words. 
vara TE" “aat Bats Srch, 


an entry, if stand ‘by the ‘debtor: mese- 
ly. amounts: to ` 
his liability. It -may imply a’ ‘promise 
tò pay. on which ` a suit- may ‘lie, “as hald 
by: their Lordships ` ‘of _ the” Bapane 
Court: in. ‘ATR 1953 SC' 225 (Supra): , But 
it does . not amount: to a bond: wit 

the eae of: ‘Section 2 (5y; -of ‘the Act 


_ 12. -Wè „are, ‘therefore, of . the 
oe oe JS 


s* 


ar’ sf “dans by. the debtor is tož “a 
bond - within--the meaning: of. Section - 2 
(5) of the Stamp Act; :even though ic‘is 
attested and: Wé answer,» the ~- Tenerence 
accordingly. fe -p i ge ae ws 

» Reference , answered. in negative, 


AE gs ok ES e * 
$ 





` $% 
4 m K OEE ae 
E Ta A TAa 


CAR 197 2 MADHYA: PRADESH: aT > 3 
< .2(V"59 Cub) 
p K. TARE’ AND.G, P. “SINGH, iJ. è 
- Mst. Rajula Bai, ares V. Suka 
Dukát.. . Respondent. . 

. First- Appeal -No. « 90 of 1970, D/- 
19-8- 1971, from decree of 'S: N. Awasthi, 
District, J.; Balaghat, ‘D/-'15-7-1970. © 

(A) Hindu Marriage ‘Act (1955), Ser 
tion: 12 — Evidence «= Existence of’ 
wife at the time’ òf performance ` -of i 
‘gecond marriage ` need not. be- establish- 
- ed by direct evidence and that fact: may 
“be ‘inferred’ from ` other facts ‘proved’ in 
the case.. ` (1955) 3- “All ER 721, Rel. on. 
AIR 1946 Mad“ 65, ‘Diss. from. “ 

(Para 9) 


{B}: Evidence’ ‘Act’ “(1872);: Section 108 
w There’ is: mo, ‘presumption - regarding 
date of “death. under: this- section, ' 
i i . (Pare. 10) 
Cies Referred: ° © Chronolögical - Paras 
(1961) "105 ‘Sol Jo. "985 (C. A), Ben: ae 
* nett `v: Bennett (No, 2)" a: 
(1955) 1955-3. All- ‘ER 7212 = 195+" oe. 
3 WLR’ 954, ‘Chard vV. Chard- Ba É. 
1946) . AIR 1946’ Mad 65“ (V | 33) ' ee 
"e" 1945-2. Mad LJ 389. D. A.L O 
- Gresnwood v G E, ‘Greén- p 
is wood. et oe 
fs DOM. Dhatniadhitart, for. Appellants 
N S, Kale, for Respondent, ee 
“SINGH, J. :— This..is “a “wifes ‘ap 
peal- under “Section . 28: Of, -the „Hindu 
-Marriage Act, 19552 . i-t. 
oo 8 The appellant: onlias To a. de 
larann: that her:marriage-with:the res- 
‘pondent was a.nullity asi:the respondent 
was already married to one-Sanoti. who 
was living at the time the respondent 
martied the appellant. . ‘In’ the a 


O/LO/E911/71/RSK = Git Gee 





(Singh J.) 


an. acknowledgment, ‘of. 


. lant: hia: raised ‘ before” us 


. Sahbin and Karsula.. 


‘stated ` that „the -respondent . was. 


duced in- 


- Prs. 1-4). 


tive.. it was. prayed that: a 


M. P. 57 
decree for 


„divorce be passed- against the. respondent 
-on the ground::that he. was living. -in 
-adultery.. - These. ‘grounds were. negativ- 


ed.: by-. the., -trial -Court and the:. eo 
tion of, thë . wife: was- dismissed, ` ; 


7 a ': Ledrnéd Counsel for the Soak 
: ‘both’ ‘the ` 
frounds --and’“has argued that either a 
decree - of -nullity. be ‘passed. ‘in favour of 
thê' appellant or the marriage, be dissolv- 
ed ‘by 8 ‘decrée ‘of. divorce. ne 
~ A ` We shall - first take up Té 
point ` regarding: the respondent: liv- 
ing.- in“ adultery. On: this point; the 
appellant . ` examined: Kotia . (PÈ: W. 
2) He: stated ‘that in “a Barat -the 
Tespondent „was found ‘committing -sexual 
intercourse :⁄ with: two: women, namely, 
-The ‘incident gave 
rise to a. Panchayat in -which ‘the. two 
women were :-fined :Rs. 51/- each and’ the 
respondent ..was fined Rs. 101/-. He’ also 
again 
caught with Sahbin a, year -after the first 
incident. and ‘there -was another Pancha- 
yat in. which .both ` of. them admitted to 
have committed | the ‘offence, as. a. result . 
of which; Sahbin was; fined .Rs.-51/- and 


the’ respondent was fined Rs. 101/-. In 
; cross-examination, 
' that. òn the first occasion, 


stated 
the. respon- 
dent was committing sexual . intercourse 
with the two women in the presence of 
about fiftý- or. sixty. persons.. : The story 
narrated by this. witness- is so ‘unnatu- 
ral: that it. cannot: be believed.: Again, 
the . witness ~further..stated: that. the 
Panchas. in the. first::Panchayat ‘delivered 
their decision in ‘writing. and’ the ..same’ 
was still: with the ‘Panchas.: The: written, 
decision of the. Panchayat. was not: pro- 
‘this case’ and, therefore,- -the 
story that .the. respondent was`fined -in 


the -Witness - 


-the Panchayat. cannot . pis accepted.. The 
evidence ‘of Kotia- (P, .: 
. the :two` incidents’does’ Foot. inspire con- 


72) relating to 


fidence, Dayaram.. the other. witness, who 


‘was: examined ‘in this connection as-P. W. 


3 and who is husband: of:'Sahbin, stat- 


‘ed that in. the first. Panchayat Sahbin, 
. Karsula and. the respondent: were fined ‘by 
the: ‘Panchas ‘ on; charges’ of.‘adultery..:On 


the: other occasion, he’ found::his. wife in 
the house of-the: respondent. Thereafter, 
he ` called:.a- Panchayat. in ~which:the: res- 
pondent : admitted to. have..committed 
adultery with: Sahbin:.: In the. cross-exa- 
‘mination. : this” witness: admitted that the 
decision: of thë: first Panchayat: was. given 


 ineawriting and.. that’. writing:: was : with 
- ‘one: ‘Deojya Mahajan.: 
‘this . written..decision« was::not. produced. 
AS: regards. . 


‘As already. stated, 


the second- Panchayat, 
witnesso in! the -crdss-examination, 
‘not stick. tochis -earlier: statement: that 


the 


"the defendant had::admitted’ to :have .com- 


mitted. oe with: Sahbin. _ It. must 


58 MP, [Prs,:. 4-8} ° 


be noticed that® ‘the witness- only saw: his 
wife in- ‘the. house ofthe respondent. 
when ..theè respondent :was: not. in the. 
house... From this .:circumstance, it ‘can- 
not be: inferred that~ the’ respondent: had 
committed: adultery: with :‘Sahbin. -e Hari- 


: = chand (P. W. 4) is another witness to 


_ prove. that’, the. “Fespondent. `. “was “fined - 

- twice ‘by’ the Panchayat’ ‘on. charges : of © 
adultery ` ` AS. regards“ the.. first : Pancha- 
yat, ‘this: _witriess De in. his- cross-exa-= 
vered in writing. “This evidence’ is “quite 
contrary to -the~ evidence .of- the earlier .. 
witnesses. Fhe’ last -witness..; that “iwas 
examined. in this connection ‘is Salikram < 
(P. W:. 5). <: This witness- also -admitted | 
. that so. „far as the. first ‘Panchayat was 
concerned, : thes- decision :was ~ givent: in 
writing. and. that writing ` was: in-..posses- 


sion: of..one Deotya Mahajan. «As regards . 


the: other Panchayat,-. theri „Witness. stat: 
ed: that. the. decision.’ "Was: ‘Oral::; rs are 


Eee ey 5s We have’ ‘considered ‘the “evi- 
j dence of. all these “witnesses ‘and, in “our: 
opinion, the: case of adultery: cannot: ‘be 
` substantiated’ from“ ‘their “évidence- - We, 
`. therefore; reject . the contention’ of- the 
learned counsel for “the | „appellant . “that 
the respondent ` was ‘living’ in “adultery. 
In our: opinion, . not ..even a’ single- act™ of 
adultery - as- beer ‘satisfactorily - ‘establic.. 
shed: -and no-decree even __ -fór judicial © 


AAL Fr 


separauon can ‘De. granted.: Me 


si $ ~The: next: point: in this’: opel 
- is, ae -the .marriage: of ~ the: -appel- 


lant.. with..the::respondent...was void -be=". 


cause’ the respondent’s ‘first wife’: Sanoti 
was living-at the: time-.when the: -“marri- 
age -of ihe: appellant--was performed.-In - 
_ ethis connection, it.has::to betaken note 
- of: that, the -respondent~admitted ` in- “the .- 
written: -statement that: hei-was earlier- 
married” to: Sanoti> ~His: plea, :showever,. 


~- was that: Sanoti- died “two. «years = - before” 


the: :date--when..thé * respondént =married. 
the: appellant: - The respondent thus ad- 
mitted -not ‘only’: the- fact- that: he was 
_. married to: Sanoti büt- zalso » ‘that Sanoti 
. was alive -atleast “two: years | prior to. ‘the 
date of the. appellant's: marriage. In- his 
‘evidence,-the -respondent statedthe. Jsame :, 
thing: On the. fact,-of. death: of: Sanoti, 
“he: stated that. Sanoti had «gone :to: Sakdi, .- 
- which was her ‘father’s -place, and: lived- 


- there:for-abdut two ‘or-four’months:-After~ . 


that, she - went. in: keeping::of : a “man. sof 


village Changerd and’ ‘began: ‘to live: in’ 


- +that village, sand.: died- +The: “respondent - 
. further stated: that“the fact.. of+her-death 


‘came to:his.knowledge' from his relatives -. 
He’ did not; name the. persons - 


öf.. Sakdis . 
- from. whom: -he« gote thes.information ‘of 
- . death: of. Sanofi. «Fhe respondent: « also’ 
stated: that for. the: ‘last .eight: years: > he 
‘had not:eheard or.:seen -Sanoti... On’ -the 
_ point of- death of: Sancti,’ the. ‘respondent : 
examined his elder: brother: Makarani as 


Rajula Bai: v. Suka (Singh. J yY: 


„back: Sańôti was: 


‘also stated that: the’ -information | 


; say. ; 


disease.. 


D. W. 6; “He stated that thirteen ` yëars 
married. ‘to the” res- 
pondent; two. years:-after-, the marriage 
Gouna ceremony. Was, performed: and 
Sanoti lived, With the: respondent for 
two: years ‘as. his’. wife: ‘and ` thereafter 
she. went | to.” ‘her - father’ S. placè. After 
that. he: came to. know, ‘from some `per- 


sons’ ‘of: ‘the. locality, that Sanoti was. liv-' - 


ing. in Changera,. where shë had" ‘taken a 
husband. ` Then: the. people ‘of the “loca~< 
lity told ` that Sanoti died.. “Two years 


after-‘this “information:-the appellant was” 


married’ ‘to ‘the-respondent. The. witness 


- about 
the death of Sanoti, was received by -him 


when he had gone to’ village” ‘Sakdi, He 


did ‘not: ‘remember ‘the names::of persons. 


who ave. ‘the ‘information: -Frorn. -the 


side “of: athe: appellant, -Kotia (Pi -W. 2) 


was; examined on- this point. ` He.’stated 


‘that..at ; ‘the’ time- when the appellant was: 
married to the respondent, Sanoti was - 
father’s: ` 
‘In cross-examination, he’ admit.” 


alive 
- place, 
-èd that. -he had not: seen. Sanoti ‘for.:the 


and- was. living ‘in. her - 


Jast- ten years: “and. did: “not know whe- 


ther she" was alive.. or dead. ae 


say ~~ . 
at . k- r` = an oj A 
x . 


E 7 ee “the aforesaid. | 


ALR 


evidence, | 


the facts that ‘we can gather. are;: that. l 


Sanoti. - “was alive atleast . two - years". be- . 
fore the-appellant was. ‘married to the. 
a respondent, 


living. in, ‘village Changera | as’ a keep. of ` 


. At that- time; „Sanoti was. 


some. ‘person. .- Lhe evidence. of. the res- 


: pondent and his brother . Tukaram ;. “D. 


W. 6). that Sanòoti ` ‘died, is” “merely, Hear- 


sons from. whom ; thè information’ about 
the death òf. ‘Sanoti: was Téceivéd... No 
witness. from Sakdi- ‘ or Changers 
examined - to. ..proye:; the. fact...of.-.death, 
The. respondent. did ` ‘not even’ go “to. -‘Chan- 


gera ‘to. enquire. „whether Sanoti at , the .. 
“the “appel~ ` 


time of- bis “marriage with’ 
Jant; was :living...or, dead... The respon- 
dént and Bis- -brother S ‘assertion that 
they -Bad “reééived” ‘information -tha 
Sanoti_. was. dëad. appears to. be‘ false. 


“They. could ‘not: even name the père 


Was’ 


The respondent, ‘at the time of- the insti-` ` 


tution ,.of these procéédings,” -was thirty 
years of áge.: It iis safe to. conclude 
. that. Sanoti, who ‘Was “‘réspondent’s - first 
. Wife, ` must have “been nearly of‘ the. 
‘Same. age as, the. ‘respondent. |, . Thus at: 


the time when.‘ ‘shé “Jeft*'the - ‘respondent : 


she was young. “There: is: no ` 
that ‘she: ` ‘was ailing | or suffering: from any 
’Having~ ‘regard: to. the:- : normal- 
expectation . of life and. the'facts estä- 


'blishedvin “sthetinstant= case; it would be.” 
‘proper - to: ‘draw: ‘the<inference, that: Sanoti. 
. was: alive. when-.the | :Tespondenť married, 


the- nopenani Sg. a ra a 


et ARJENS 

TBS 

respondent that- presumption. under Sec- 
_ tion 107 of Sna ee ‘Act is Tob 


wana 


"It. was ge ‘on " behalf; ‘of. ithe 


“evidence. .- 


"972°. 
PEREON in. rA -or nullity : proceed-- 


ings: ‘The. section - enacts. that when. the ` 
question is. whether::a man-is alive ‘or: 


dead, and itis. shown: that, he. was.alive 


within thirty years, the burden- of prov- 
ing that. he is dead is. on- the ‘person Whg, 
the . 


affirms it, “We, will assume that.. 
argument of the learned counsel is :cor- 


rect that in proceedings uñder. the, Hindu’ i 
Marriage Act for’ declaring the marriage | 
null and- void. ‘or for obtaining divorce” 


Section 107 is. ‘not , applicable: | But, -this 
assumption: does ‘not help | the ‘respondent, 


because,’ we: have - not drawn ` any... pre-, 


sumption under Section 107, The con- 
clusion .-that:-Sanoti' was: alive when’ the 


respondent .marriéd the appellant: is’ not: 
con’ 


based on any presumption. That 
clusion -is reached: by: us: because -it is 


the only .proper conclusion- to be arawn: 


on the. established facts. l Ea e 

93.. Even inʻa proceeding for aiie 
lity of- marriage existence ` of first- wife 
at the tirnée~ of performancë of- 
second marriage, “which” is -sought ie be 
annulled, néed ‘not be -established by dir- 


ect ` évidence and’ ‘that fact. may. be in-. 


ferred from ‘other ‘facts ‘proved. in: the 
case; -See Chard v.: Chard: -1955-3 All. ER 
721. - -In ‘Rayden’ S- ‘Practice and Law of 
Divorce’ (Ninth .‘ Edition) -reference ~- is 
made at p. 72 to a decision of. Court of: 
Appeal,’ where ‘on ““balarice of- probabi- 
lities” it was held that: ‘the ‘first! hus- 
band; - who then: aged forty ` -had. disap- 
peared < ‘in 1945, was: alive - in 1950 when 
the -wifé: remarried ‘and = the marriage 
was void ‘for ‘bigamy; ° -Bennett v.. Ben- 
nett (No. 2) (1961).105 Sòl.. Jo: 885 (CAJ): 
Learned Counsel for the-respondent re- 
lied upon D A- Greenwood -v:'G; H. 
_ Greenwood, -AIR 1946 Mad. 65.--. In: that 


case ‘the husband, in spite; of. “his best 


efforts.. did -not get any.: information . of 
his first. wife for about - seven:. years and 
then: presuming her-to- be -dead remarri- 
ed. -In rejecting ‘a petition by. the second 
wife ‘for, nullity on. the ground... that the 
first wife -was alive at the-time of -the 
second marriage, it was- held .- that. Sec- 
tion 107 did not apply to the. proceed- 
_ ings, under. the . Divorce Act and. that 
the` petitioner should . have, led. ‘positive 
proof’ that -the. first wife. was alivé when 


the second marriage. was.. performed... As. 


already -’ ‘stated, it is. not necessary . to 
decide in the instant. case , whether See- 
- tion: 107 applies . to, Divorce ‘or” nullity, 
proceedings.. As regards: the proposition 
that the .existence -of thefirst wife ~at 
the time of the..second marriage ` has’ ‘to 
be ‘establishéd ‘by. ‘positive proof’ -for 
showing the’ second. marriage invalid. 
we . , respectfully. -differ if by” positive 
proof. is .meant. . direct. evidence . ‘of 
the wife: „being ` alive on ‘the’ 'däte` of 
the second | marriage, ` The English law, 
on: ‘the. basis of -which. ‘Greenwood's case 


`> Rajula; Bat v; Suka (Singh J.) ~ 


` the 


the. 


.. [Prs., 8- 11) M. P.. 59 


was decided, a not support that: con- 
clusion ‘and there . is. nothing in the 
Indian Law also .to- -support it.. However, 


‘jon ‘facts, Greenwood’s’ ‘case is -distingui- ~ 


shable and. the: inference that the first 
wife was. ‘nòt alive -’ when - the’ -husband 


i married“ again- could ‘be . ‘properly drawn 


in’ that case? for the first -wife had ‘not — 
been „heard of for- ‘more ‘than seven’ years 
béforé thë ‘second marriage of the` hus- 
band who in spite of his best efforts had 
not ‘been able: ‘to trace her.: 7 

10: l T oaréd. Counsel. for: the- res- 
E Sher then argued that as there was 
evidence that Sanoti. was not heard- of 
for the läst- eight or. ten years,. presump- 
tion of death:must arise .under Section 
108 of: the Evidence: Act. There is .no 
substance - in . this’ argument. Firstly, 
when- Sanoti had gone in keeping of an- 
other. person- who was resident of a 
different village, the’ respondent and his 
brother | were ‘not persons: who would in 
the normale” coursé have. heard ‘of her. 
Evidence ‘of such ` persons ` that ` they 
did not hear of Sanoti does not give’ rise 
to--any. “presumption under’ Section : 108. 
Secondly,.‘there is no. presumption re- 
garding date: of death. under. Section 108. 
It -must be. seen. that these. proceedings 
were ‘instituted in:.1969 and ` according 
to: thei-respondent’s .. case;- his -marriage 
with : the appellant: took“ place six -years 
before ‘and ‘he’ last: heard::of Sanoti’ two 
years -before his marriage -with the ap- 
pellant: -Thus,at the time of marriage 
with- the. appellant, Sanoti. was not heard 
of. by. the .respondent -and.-his brother 
only for’ two years.>, Even: if we hold 
that the evidence. ‘of: respondent and his 
brother: falls under S:-108, no inference 
can be: drawn - that Sanoti: was not alive 
on. the. date °of:. the respondent's marri- 
age WUN ae appellant 


we 


ee 1! -In We n ‘the ‘appeal. . is 
stowed. The -judgment and decree pass- 
ed by the trial Court>'.ware:set Aside. 
The -application: of the appellant for de- 
claration that the marriage was: null and. 
void’. is -callowed: The: marriage of 
-appellant ‘with. the respondent .is 
declared ` to be null and. void. The ap- 
pellant „will get- the -costs of. this appéal 
as: also. ofthe, trial com drom one res- Ê 
pondent, p% d 


Di ia ca Da Wata = Abpea allowed, 
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- AIR 1972 MADHYA ‘PRADESH o 
(V 59 C 16) 


BISHAMBHAR DAYAL, C, J, AND 
S. P. BHARGAVA, J, 


Ghanshyam Gangaramii. Chautre aud 


others, Petitioners v. The, Presiding Off-. 


cer-cum-Sub-Divisional Officer, Sausar, 


and others, Respondents. 


Misc, Petn, No. 203- of 1971, DJ- 30: 


7-1971. 

Municipalities — .M,. P, 
ties Act (37 of 1961), Section 43 (2) — 
Meeting for the election ‘of the President 
and Vice-President after expiry of the 
term of the previous President and Vice- 
President — Procedure applicable is that 
given in S. 43 (2)-(b) and .(c) and not that 
given in Sections. 56, 57 and 59; (X- 
Ref:— Sections 56, 57, 59). e A 

~ < (Para 3) 


K. “Pandey, for 
(for 
Govt. 
for; 


R. S. Dabir and R. 
Petitioners; Y. S. Dharmadhikari 
No. 2) and Kumari Rama Gupta, 
Advocate ` (for Nos. 1, 5 and si 
Respondents. 


BISHAMBHAR DAYAL, C. Sam 


This is a Writ Petition challenging the 
election of- the President and.: Vice-Pre- 


sidents ‘of the ‘Municipal: Council, -Pan- 
dhurna. This is a class IIT municipality. 
The term of the previous President and 
Vice-Presidents. having expired, a meet- 
ing for electing new. President: and Vice- 
Presidents was called by the Sub-Divi- 
sional Officer, Sausar (respondent 1) who 
also- presided over -that. meeting’ and 
new President and Vice-Presidents were 
elected in that meeting.. In this peti- 
tion the validity. of. that meeting has 
been challenged on the ground that it 
was not called by a proper person and 
also not presided over by a proper per- 
son. 

2. The seinieni grocikions are 
contained in Section ,43 (2) of the 
Madhya Pradesh. Municipalities Act, 1961, 
which is as follows:— 

“(a) After every. general“ election the 
Council shall elect the President and 
the Vice-Presidents at-its first meeting 
held under sub-section (2) of Section 55 
and the President and the Vice-Presi- 
dents so elected shall hold office for a 
period of two years from the date on 
which they enter upon their offices.: --. 


(b) On the expiry of the term of 
the office of the President and the Vice- 
Presidents elected under Clause (a), the 
Council shall, at a meeting convened for 
the purpose within one month thereof, 
elect new President and Vice-Presidents 
who shall kold- office for. the unexpired 
term of the Council, 

(c) The provisions of sub-sections 
(2) and (3) of Section 55 shall. so far 


JO/LO/E910/71/RSK. 
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Municipali- 


A. IL R. 


as may bẹ, apply to the meetings under 
clause (b), as they: apply to the first 
meeting of a Council: . i 


‘ Provided that the President and the 


Vice-Presidents shall continue in office 
until their successors enter upon : their 
respective offices in accordance with the 
provisions of this Act.” - 

Rule 2-(c) of the Madhya Pradesh 
Municipalities (President and Vice-Presi- 


dents) ` Election Rules, 1962, defines the. 


word ‘Meeting’ as follows:— 

" ‘Meeting’ means the meeting of the 
Council ‘convened or called by the pre- 
siding authority under Clause (b) of 
sub-section (2) of Section 43 or sub-sec- 
nee (2) of Section 55, as the case may. 

e. 

Then, by Rule 2 (ay. ‘the expression 
‘Presiding Authority” also is defined as 
follows:— 


i). 


#eeeee VESEee" setor taeste ott 


. Gi) in the case. "of first meeting of 
a Council for class ITI or class IV muni- 
cipalities called ‘under sub-section (2) of 
S55. OO Ake ane dee the Sub-Divisional Officer,” 


As stated above. this. municipality is 
a calss ITI municipality. Relevant pro- 
visioris in ‘respect . of such municipalities 
are contained in sub-sections (2) and (3) 
of Section 55 of the Act and may be 
quoted here: .. 

. “(2). The Collector, in the case of 
Class I arid Class II municipalities, and 
the Sub-Divisional Officer, in the case of 
Class III and Class IV | municipalities, 
shall call the first meeting of the. Coun- 
cil soon after the election and selection 

of Councillors, to elect 
and Vice-Presidents. 

(3) The first veais ai the Council 
called under sub-section (2) shall be 
presided over: by the Collector or the 
Sub-Divisional -Officer, as the: case may 
be, for the purpose of conducting the 


election of the’ President and: the Vice- 


President and all provisions contained 
in this Chapter shall, regarding meet- 
ings ‘of the Council as. far as may be; 
apply in respect of the said meeting: 


3. The R e of Jeke 
counsel for the petitioners is that this, 
not’ being the first meeting, the right to 
convene any meeting other. than the 
first meeting is’ vested in the- President 
by Section 56 of the Act; that by Sec- 
tion 59 of the Act the President has to-be 
the chairman of the meeting and in his 
absence the Vice- President has to be the 
chairman; and that. if none of them is 
present, one of the members has to be 
elected as ‘the: chairman. The conten- 
tion is that according to Sections 56, 57 
and 59 of the Act this meeting ought to 
have been called and presided over by 
the President himself. We: are unable 
to agree. Sections 56, 57 and 59. lay) 


‘the President 


-X 
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down provisions with regard to.the «ther ent unless -the - “permission. of the single’ 


meetings. ` But in’ respect of meecsirgs 
for the election -of the President. and 
Vice-President after- the’ expiry of. the 
term of the previous: President and ice- 
President a special procedure-‘is prescrib- 
ed -by Sec. 43 (2) (b) and (c). That. pro- 


cedure: having ‘been’ followed, . there was 


no illegality: ‘in the: meeting. 


- 4A ‘No’ O, other. „point was “argued Be: 
fore ` us., o 


i 5. ‘We: theretorë see no Foree. in 
this ‘petition and dismiss it- with zosts, 
The ‘petitioners will- pay -the. costs.: of 
respondent .No. 2. ., Counsel fee: Rs. 100/-. 
‘After -deduction:. ‘of. costs - of. srespon- 
dent ‘No; 2 from the amount of security. 
the balance, if any, shall be refwnded 


to the. petitioners, 
oe ‘Petition wines 


A r i 
1 r , a . ates * aw te 





AR 1972 MADHYA PRADESH Si 
(V 59.0 ID. o. 
BISHAMBHAR DAYAL C. J, 
AND 8.. P. BHARGAVA, J... 
. - ‘Harbanssingh: -Appellant Vv. - The Trust 
Committee Shri Gurusingh Sabha..Gurud- 
wara: Trust. Marhatal, . vd abalpur - and 
others, : Respondents, » -. . 
Letters. Patent: “Appeal No. 6 of 1970, 
D/- 28-7-1971, : against Judgment 3f K: 
L. Pandey J:, in Mise.. (First) Appeal No. 
24 of 1970, D]: '15-9- 1970. 


a Letters” Patent M. PY). Clause 10. — 
Order: made..in exercise: of - apvellate 
jurisdiction by Court subject to stperin- 
tendence of. High Court.— A. Letters 
Patent Appeal against an order of a 
single Judge dismissing an appeal <gainst 
an order..of the District Judge refusing 
to record:a compromise under Orcer 23, 
Rule 3, Civil Procedure Code, . on m ap- 
plication filed before him` in a. pending 
appeal, is- not .competent unless leave: of 
the single Judge had. been obtaiméed as 
required under the Clause — (C R. — 
Civil Procedure .Code (1908),- Oréer 23, 
Rule 3) — vee ave referred. 

a , (Para 3) 


When. ‘the: District J dae? Wes ask- 
ed to record the. compromise the .juris= 
diction which had..been- invoked ‘and 
exercised by~- him::was: his ‘appellete -and 
not the original ‘jurisdiction. Therefore, 
although the-appeal to. the High Court 
against his order had -been descr-bed ‘as 
a first or miscellaneous appeal the juris- 
diction of that Court. which had ‘been 
invoked | and - exercised. by” the single 
Judge was in respect of an order He 
was “passed by the District ‘Jutge `` 
the ‘exercise of ‘appellate ` Muriel con: 
Hence the letters “patent ‘is not c compet- 


IO/JO/E608/71/MKS/SSG ©- ol oo ; 


(1852) AIR 1952 Nag 357 -(V.. 39) 


Judge is. obtained. . (Para 3 
Cases, . ‘Referred: _Chonolonical Paras 
(1970) . L- P. A.” 19 of. 1969, - . 


DJ- 28-1-1970, "Madh Pra), . Ga- E 
. neshmal. v. Parasmal - . 6 

(1964) AIR 1964. Andh Pra 527 (Vv. es 
_ 51); ==. 1964-2 Andh -WR .266....V. 
Krishnamacharyulu, v; S.. Veēëra- . 


.= 1953 Nag LJ, 58, (FB), -Mano- w 
har. v. Baliram --. 6 
(1951) L.. P,.A.. No.. 9- of 1950- Diz. 
-20-4-1951 = 1952-Nag LJ (Notes) - 
31, Tulsi Ram v, Yeshodabai 4 
(1950) ‘AIR 1950. All 534 V 3) ; 
= 1950 All LJ .348, Md. Hasan E 
..Khan V. Bhikhari. Lal- . ' 
(1949) . -AIR 1949 Nag .188 (V 35). 
= ILR (1948)- -Nag 820. Ratan- D 
Jal- v, Gajadhar 4 aye 4 
"J: Po Sanghi,. for Appellant; B. S 
Bakshi, ‘for Respondents, 


- BISHAMBHAR” DAYAL C- Ju— : 
This is a Letters Patent Appéal against 
an’ order of -a learned‘ Single Judge‘ of 
this ..Court - dismissing an miscellaneous 
first appeal. “The” question is whether 
this -Letters Patent Appeal: is competent 


under CI 10 of the.Letters Patent -of this 


Court. The relevant™-facts: are not in 
dispute. The.. respondent . „Trust Com- 
mittee filed a suit’ for the ejectment of 
a‘tenant. That suit: was decreed. The 
defendant. filed an appeal before ‘the Ad- 
ditional’ District Judge, ‘Jabalpur. ` Dur- 
ing the. pendency of: the appeal the de- 
fendant-appellant filed: an ‘application 
under Order 23, Rule 3 of the Code of 
Civil ‘Procedure. ‘for recording a com- 
promise,” This was. ‘dismissed by the Ad- 
ditional District ` Judge. An appeal 
against that order. refusing to. record the 
compromise was filed in this Court. The 
appeal was -alowed and.the case was 
remanded. for reconsideration. The Ad- 
ditional. District: J udge again refused - to 
record . the compromise. Again a mis- 
cellaneous: appeal. was filed in this court. 
This appeal was dismissed. by the learned 
Single Judge on:.15th September 1970. 
Against this order of -the learned Single 
Judge the present Letters Patent Appeal 
is sought to be filed. without obtaining 
the leave of the learned Single J udge, 


-2. Clause 10 of the Letters 
Patent of this Court- is’ as. follows:— 


---:“10. Appeal to. the High Court from — 
judges. of. the Court— And. we do fur- 
ther ordain that an appeal shall lie to 
the -said High: Court of J udicature - at 
Nagpur from the- Judgment (not being 
a. judgment passed in the exercise of 
appellate. : jurisdiction in. -respect of a 


decree. or: -order . made in the exercise. of 


the . appellate - jurisdiction by a court 


62 M.P. ` [Prs. 2-5] 


subject to ‘the superintendence of the 
said High Court and not being an order 
made in the exercise of revisional juris- 
diction and not being a_ sentence or 
order passed or made in the exercise of 
the powers of superintendence under 
the provisions of section one hundred 
and seven of the Government’ of India 
Act, or in the exercise of criminal juris- 
diction) of one Judge -of-the said- High 
Court or one Judge of, any Division 
Court, pursuant ‘to section one hundred 
and eight of the Government of India 
Act, and that notwithstanding anything 
hereinbefore provided an appeal shall 
lie to the said High Court from a judg- 
ment of one Judge of the said High 
Court or one Judge. of any Division 
Court, pursuant to section one hundred 
and eight of the Government of India 
Act, made in the exercise of -appellate 
jurisdiction in respect of decree or order 
made in the exercise of- appellate juris- 
diction by. a Court subject to the super- 
intendence of the said. High Court, where 
the Judge who passed «the Judgment 
` declares that the case is a fit one for 
appeal; but that the right of appeal from 
other judgments of Judges of the said 
High Court or of such Division. Court 
shall be to us, our Heirs and .Succes- 
sors in.Our or Their Privy. Council, . as 
hereinafter provided.” 


The point for spaciderstion: there- 
fore, is whether the order passed ` by 
the Additional District Judge was in the 
exercise of appellate jurisdiction in 
which case the order passed by the 
learned Single Judge was against an 
order of the lower Court which was it- 
self passed in the exercise of appellate 
jurisdiction. In such a case a Letters 
Patent Appeal has been prohibited by 
the words in brackets in clause 10 of the 
Letters Patent reproduced above, 


The contention of learned counsel] 
for the appellant was that the Additional 
District Judge, when he passed the 
order refusing to record the compromise, 
was exercising original jurisdiction > in 
hearing the application under Order 23, 
Rule 3 of the Code of Civil ‘Procedure 
and was not exercising an appellate 
jurisdiction, and that consequently the 
appeal from the order which was filed 
in this Court was a first appeal and the 
learned Single Judge was. not exercis- 
ing second appellate jurisdiction. 


3. We are unable to agree with 
this contention -of learned -counsel . for 
the appellant. When the  -.Additional 
District Judge was asked by” an appli- 
cation to record -a compromise in the 
appeal, his appellate jurisdiction was in- 
voked and it was in his- appellate juris- 
diction that he would have’ entertained 
this application in respect of the appeal 


’Harbanssingh' v. Trust Committee (B, Dayal C. J.) 


A. I. Re. 


which was pending before him. It- is 
not possible to say that this applica- 
tion was made invoking the exercise of 
his original jurisdiction, Although- under 
the Code of Civil, Procedure an appeal 
against this order before the learned 
Single Judge was described as a first 
appeal from:the order or a miscellane-| 
ous appeal from. the order, yet the juris- 
diction of this Court was being invoked 
and exercised in respect of an order 
which was itself passed in the exercise 
of appellate jurisdiction by. the Addi- 
tional District Judge. Consequently, a 
Letters Patent Appeal” was not. compet- 
ent unless permission of the- learned 
Single Judge was cbtained. Admittedly, 
no ‘such permission was obtained in = 
case, 


4. A similar question arose in 
this Court’ which was decided by a Di- 
vision Bench in Tulsiram v, Yeshodabai, 
L. P. A. No. 9 of 1950, D/- 20-4-1951 
(Madh Pra). A shorit-note of this case 
is reported in 1952 Nag LJ (Notes) 31 
which is as follows:— 


"An -appeal under Order 43, Rule 
1 (u) Civil Procedure Code from an 
order of remand by the first appellate 
Court is one in a second appellate juris- 
diction and where it is dismissed under 
Order 41, Rule 11 and no leave is given 
by the. Judge no Letters’ Patent Appeal 
is tenable from the order of. dismissal.” 


The learned: Judges relied upon ano- 
ther Division Bench decision of this 
Court in Ratanlal v...Gajadhar, ILR 
(1948) Nag 690 = (AIR 1949 Nag 188). 


5. The same view has been taken 
by other High Courts also where ”“ the 
language of the Letters Patent is exact- 
ly the same. In Md. Hasan Khan v. 
Bhikhari Lal, AIR 1950 All 534 a Divi- 
sion Bench of the Allahabad High Court 
had to consider a case--where the first 
appellate Court allowed an application 
for review under Order 47,-Rule 1 of 
the Code of Civil Procedure. Against 
that. order an appeal had’ been filed in 
the High .Court under Order 48, Rule 1 
of the Code of Civil Procedure which 
was heard by a learned Single Judge 
and dismissed, He also refused to grant 
permission for a Letters Patent . Ap- 
peal. In spite of the.refusal a Letters 
Patent Appeal was filed alleging that: no 
such permission was necessary in the 
case.. Precisely. the same question arose 
before the learned Judges.. 


‘Malik C. J. who spoke for the Bench 
laid down, as follows: — 
or “According to` learned counsel the 
lower ‘appellate Court was’ exercising, 
what he called, a ‘jurisdiction in review’. 
It is true that the order appealed against 
was not passed on ‘appeal’, but there 
can be no doubt that-it was passed by 


1972 | “Pannalal v,- 


the lower appellate: Court in -the “exer- 
cise of its. appellate: jurisdiction... The 
case : came up before that: ‘Court, and it 
became.’seized of it-as a Court of’ ap- 


_ peal, and the application for review was __ 
filed. before it; by invoking its: jurisdic- 


‘tion as.a Court of appeal - to set “aside 
E lact order. and tò re-hear : the’ ‘apr 
pe BS) 4 
we AS ssimilar view - -has bean Haken. ‘by: 
the Andhra Pradesh High -Court7‘in - V. 
Krishnamacharyulu-v. S.. “Veeraraju, AIR 
“1964; Andh . Pra’527.: where the- first -ap~ 
-pellate. Gourt had passed: an ` order zor 
remand- -against which an’: “appeal : was 
heard by’ a “learned: oe J gid “It was 
held that— ge a ee, Tna l 
"Notwithstanding the- fact that “the 
appeal presented. by: the respondents ‘was 
described - ‘as. a civil ‘Miscellaneous - “ap- 
peal, it: wasa _sećond appeal, in. that it 
‘was’. preferred- -against ;-the . judgment, of 
the Lower: Appellate: ‘Court ° passed” in 
the’ exercise of its appellate , jurisdiction.” 
6. ‘ Learned ‘Counsel ` for the ap- 
pellant relied Wpon «an “unreported, deci- 
sion’. of _ 
_ 'Parasmal;, L. P.. A.. No: 19 of. 1969,. D/- 
28-1-1970 (Madh. Pra). “That was a- case 
in which’ an. “appeal in this. Court was 
filed against an-.order of the: trial court’ 
_ (rst Court), ‘appointing a_receiver and 
consequéntly an appeal.under “the Letters 
Patent ‘-was:“entertained:’ Reliance’ _was 


also placed on ‘Manohar v. ‘Baliram, AIR. 


1952 ‘Nag 357 (FB). The only question ‘de- 
. cided in’ that case. was whéther an order 
of remand -passed :by- a. learned.. Single 
Judge was--a -‘judgment’ “and | the point 
whether. the jurisdiction which was ~be- 
ing ` „exercised, by. the ; learned: Single 
Judge was aà. second: appellate ` jurisdic- 


“tion. or a first appellate. jurisdiction was -i 


not in. question. aeti 
i i (ae . After. considering “the. “ Satter 
with- caTe;: we are .of. opinion., that: no 
‘Letters , Patent „Appeal lies- in ‘the pre- 
Sent’. Case: - ` This: appeal -is 
dismissed: . 
fixed at Rs, .100/-;- 


See wot 


_ Appeal. dismissed 
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AR 1972. ‘MADHYA: ‘PRADESH. 6a 
(V .59.-C._.18) - 


oe (GWALIOR- BENCH) ` “i 


> `S. M-N. RAINA AND>N:=C. DWE: 
l C VEDE JJ.” 7% 


T - ee _Nathusingh: Applicant? 


Ro Gu “Tiwari ~ and; “others, " Opposite 
‘Parties, ; i 

>o Misc’ Petn..! Cass. No. ‘ior of: 1969, 
Dj. 17-7-1971, 

l (A)-M. P. Land. ‘evens ‘Code. 20 
"of 1959), Section -258 — Rules under — 


LO/LO/Poe7/71/MNT/THS ee ee 


‘Ke C: ` Tiwari (Raina JJ- 


of 1959), Section 222. — Collector’s. order 


Section, 4 0: -(e) tag Section 50). 


‘this’ Court” in’ Ganeshmal ` Ve: 
Dixit and. R::S.: 


: accordingly - 
with - : COSİS: Counsel's- fee: is. 


Cer.. 


Rules. :. 
. moved - the Collector ` ‘to revise the order 


[Prs. 1-3] M. P. 63 


Rules regarding Appointment, Remunera- 
tion, : Duties,; Removal and :: Punishment 
of Patels,. Rule. 5 — Order of Enquiring 


ate —~ Is.appealable. ` ~=" 


An. order’ of Revenue. Officer in’ ‘the 


tae Foe 


ing © eligibility of” a “person: for the post 
of patel. is still an order of’ a Revenue 


Officer, and :is.;appealable under Section 


44 of the. M::P. Land Revenue Code. (X- 
Ref: —. „Section 44), , . (Para 5) 
. (BY M.: P.. Land: ‘Revenue ‘Code’ (20 


=> Appointment of. patel -—. Order is 
appoalable -— Revision. is. incompetent. 


‘An order of-'a ‘Collector. under the 


. section: ‘appointing “a ` person: as* patel nN 
appealable under’ Section’ 44 ( 1) (eX. 


revision: ‘against such’ order- is ees 
petent : in view of- Section . 50 ‘proviso. 
Hence an order ` passed ; in revision _by 


Board of Revenue ` is without jurisdic- 


tion .and_ liable “to -be'’ ‘quashed. (X-Refs 


. (Paras 8, 10, 13) 


Ne ‘Dwivedi. for Applicant: | R.K. 
‘Bajpai, Additional Govt: 
eavotate. for- e Parties. 


Si RAINA: Ja— This is a pendon under 
Art. 226 of the. Constitution of. India. 


“2 "As the post of: Patel‘ fell’ vacant 
in’ village Lukwasa, thé Collector Shiv- 
puri’ appointed: Naib ` -Tehsildar Kolaras 
as Inquiring Officer under ‘Rule “4: of-the 


a oe 


-Rulés regarding - Appointments, Remune- ` 


ration, -Duties,:: Removal. &. Punishment 


‘of. Patel ‘hereinafter ial to`- as the 
"pules, S oy ~ 


3.. > The E A Officer invited ap- 
plications for the ‘post-of Patel. The 
petitioner, respondents Nos. 2 and 3 and 
four other :-persons-., submitted - their ‘ap- 
plications to the Inquiring Officer. Out 


of them only ‘the pétitioner and respon- 
‘dents Nos: 2 and 3° were held to be eli- - 


gible for. the .post'‘by ''the Inquiring Offi- 
- Other’ -applications ` ‘were’” rejected. 
The ‘Inquiring ‘Officer “proceeded: to hold: 


the election for ‘the’ post of ‘Patel in ac- 


‘with. Rules 8 and 9 of the. 
“In” “the- meantime, | the petitioner 


cordance 


‘of the ‘Inquiring ‘Officér in: so far’ as it 


. declared “respondents Nos. 2 and 3 ‘to be 


eligible for the ' -post. “ The Collector 
held -respondents' Nos. 2 and 3 to ‘be: 
ineligible for ‘the post’ of Patel'’ and ap- 
pointed. -the’ petitioner ` on ‘the said: post 
vide: order dated 2-12-1968- (Annexnre 
'B’) as: he ‘alone : was- found: to. be etisi- 
ble~ for -.the . post... Being . aggrieved by 
this“ order respondent No,’.2 ‘filed-a revi+ 
sion petition before’the: Board of Reve- 
nue ‘vide Annexure: ‘A’.::. The Board :of 


_ ‘Revenue, set. “aside the order. of the Cols 
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lector: It held. that the: petitioner. and 
respondent No.-2 were both eligible for 
the post and directed the: Collector to 
hold an election-in accordance with the 
Rules (vide Annexure ‘D’).. This peti- 
-tion is. directed against . the ‘said . ‘order 
and the petitioner wants, that- it should 
: be quashed., . 


PRR. T The pepe tones have: “not 


filed -their returns in this case. 


5 The validity of ‘the ase of 
the Board has: been - assailed: ‘on . two 
grounds. -In the first ‘place.. it was. urg- 
ed by..Shri Patankar, .learned . counsel 
for. the petitioner, that~ the - ‘Inquiring 
Officer does not function as a. Revenue 
Officer under the Rules. and that his 
decision -regarding. eligibility does ` not 
amount to an order. under the, . Rules 
but is a mere opinion which: is submit- 
ted to the .Collector. for his considera-~ 
tion. It is, therefore, urged -that (no 
revision lies against: ‘the order- of the 
Inquiring . Officer and the order of the 
Collector setting aside’ the decision 
the Inquiring Officer regarding, eligibi- 
lity was not an order: passed in reyi- 
sion- The: Board could ‘not, therefore, 
entertain -a revision against : the “said 
order. We are, however, not impres- 
sed by. this contention. Rule: 4 of The 
Rules-reads as ‘under:—-" n - : 


< "The -Tahsildar or any .other oe 


nue Officer - directed: by--. the -Collector 
to do‘so. (hereinafter ~ referred ‘as. the 
‘Enquiring:.Officer’): shall issue: in’ ac- 
cordance with . the. procedure. laid down 
in-Rule 17’ in the first. Schedule to the 
Code,-a proclamation:: in.the village: in- 
viting application by a fixed date which. 
shall not be less than 45 days from 
the date of the proclamation, for the 
post and fixing the daté on which’ and ` 
the place where an enquiry into’ the 
applications.. would be ‘made.” 


It is. clear ‘from’ the. language ‘ar the 
said Rule that a Revenue ‘Officer alone 
is. competent to function as..an “Enquir- 
ing Officer”... The. mere fact that for 
the purposes "of the ‘Rules’ he is.deserib- 


ed as Enguiring . Officer would. not` al- - 


ter his capacity as a Revenue . Officer 
and while acting in this ` 
would . be a. revenue officer, within ` the 
meaning of Section . 44 and Séction 50 
of the-M.. P. Land Revente Code, 1959, 
(hereinafter. referred. to as. the , Code). 
|The order passed ‘by’ the’ Enqiiring of- 
cer under.. the Rules would. ‘therefore, 
be. open ‘to. appeal “ 
the said „sections, 


6. We ‘are. also- not ona Tr 
the contention ` that the’ decision ‘of the 
Enquiring “Officer rejecting the -applié 
cation of a -candidate or: holding a can- 
didate to be eligible < for` the post‘is a 
mere - opinion’ for the consideration’ . ‘of 
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the Rules:. 


of. 


„capacity -hë 


Or revision . under 


A. LR. 


the Collector ‘and not an order :.under 
Rule 5 lays down that the 
Enquiring . Officer shall- record. state- 
ments, after making. such. further .: in- 
quiry, as: may be considered necessary 
by: him for purposes of ascertaining’: the 
eligibility .of each applicant -for : the 
post of the. :Patel.. Under Rule 6. the 
Enquiring Officer may reject an appli- 
cations.: -if in. his -opinion the- applicant 
is disqualified for ‘the: post. Rule 6 fur- 
ther enjoins..that the Enquiring: ‘Officer 
shall - record his: reasons. for . his. opin- 
ion and inform. the. applicant -according- 
ly.. It is further pertinent..to note.that 


‘after determining the -eligibility of. the 


candidate . the Enquiring Officer is en- 
titled:.to proceed with- the election of 
the candidates if the number - of ap- 
plicants .who’ are . found eligible for the 
office: of Patel . is more than. the num- 
ber of vacancies, vide.. Rules 8 and 9. 
It is. only.. after the election is over that 
the Enquiring - ‘Officer’ - has to forward 
the papers to. the Collector. under .Rule 
requires’ that ‘the “Collector ` shall, “as far 
as may be, “select. for appointment as 


Patel ` the’ applicant: securing. Jargest 
number’ of votes. Thus under. Rule il 
the . Collector is ‘not.’ ‘concerned ~ with 


“the” “ quéstion ` ‘of’ eligibility of a candi- 
date., - This means that the ‘question of 
eligibility “is decided .by the Enquiring 
Officer and his decision . is final unless 
it. iş set . ‘aside in “appeal or „revisión. 


et 
open e “the Collector to consider the 
. question’ of eligibility suo“ motu where 
the ‘numbér of candidates found - fit’ by 
- the © ‘Enquiring ` Officer | does: ‘exceed. the 
number of vacancies to’ be filled. But 
this does not- mean- that the decision’ of 
the Enquiring Officer ~regarding:. the 
‘eligibility’ sis merely a . recommendation 
ie ‘Collector and not an order in it- 
‘ge 
been- as suggested; the’ scheme of -the 
Rules.. would. Have. been“: “different - In 
that case the Rules would have’ provid- 
ed. that on ‘receiving: applications of the 


candidates the Enquiring Officer shall 
submit papers- to the -Collector with 
his recommendation regarding  eligibi- 


lity: and ‘the -Collector -alone- would’ de- 
cide the question: of eligibility and re- 
‘ject the applications . of : the persons 
_ found: to: be qualified, -But ‘that is .not 
So as pointed out: ‘above. We.’ there- 
fore, hold that the order. of. the. Enquir- 
ing “Officer. regarding | eligibility’ of the 
‘candidates is ‘an order of ‘a Revenue 
Officer under the Rules and as “such it 
is “open to appeal” and ’'revision:’ The 
order of the Board is not. therefore, 
ie to” question: on: ‘this, ground; 


-The - second ground ` on- which 


“the pants of the. Board. has been...’ af-. 


If the intention of ‘the Rulés: had 


3 
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tacked is that the Board was not comre- 
tent to set aside the order of the Col- 
lector appointing the petitioner as 
Patel in revision (vide Annexure ‘B’). 
Under Clause (e) of sub-section (1) of 
Section 44 of the Code an appeal Mes 
to the Commissioner from the original 
order of the Collector under the Ccde 
and the Rules made thereunder. There 
can be no doubt that the order of ~he 
Collector appointing the petitioner as a 
Patel was an original order under che 
Code and the Rules because the power 
of appointment can be exercised oaly 
by the Collector. Under Section 222 
the power of appointment of Patel aas 
been vested in the Collector. Rule 3 
of the Rules also lays down that the 
Collector shall appoint one or more 
qualified persons as Patel or Patels as 
the case may be in accordance with the 
Rules. Thus the order appointing the 
petitioner as a Patel was an orignal 
order of the Collector open to appeal 
under Section 44 (1) (e) of the Code. 
The Board was, therefore, not compe- 
tent to entertain any revision peti:zion 
against the said order in view of Pro- 
viso to Section 50 of the Code which 
lays down that no application for ravi- 
sion shall be entertained against an 
order appealable under the Code. 


9, The learned counsel for the 
non-petifioner No. 2 urged that since 
the order of appointment owas passed 
by the Collector in exercise of his re- 
visional powers as would be apparent 
from the order itself the order of the 
Collector appointing the petitioner as a 
Patel cannot be treated as an original 
order and it was, therefore, open to 
revision by the Board. It appears from 
paragraph 3 of the order of the Board 
(vide Annexure ‘D’) that it also proceed- 
ed upon this view. But we are unable to 
accept this view for the simple reason 
that the Enguiring Officer not being 
competent to make an appointment the 
order of appointment cannot be deem- 
ed to have been made in the exercise of 
the revisional powers. From S. 222 of 
the Code as well as the Rules it is clear 
that the Collector alone is competert to 
make an order of appointment. The En- 
quiring Officer merely performs cestain 
functions which are preliminary to the 


appointment in order to enable the 
Collector to make an appointment. Any 
error in the exercise. of these tunc- 


fions can be rectified in appeal or re- 
vision only before an actual appoint- 
ment is made. Once an order of ap- 
pointment is passed by the Collsctor 
all orders passed in relation to the pre- 

inary functions merge in the order 
of appointment and the only course 
open to the party aggrieved by the 
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order of appointment is to file an ap- 
peal against the said order. 


10. The order passed by the 
Collector was a composite order where- 
by the Collector revised the order of 
the Enquiring Officer regarding eligibi- - 
lity of non-petitioners Nos, 2 and 3 and 
then proceeded to appoint the petitioner 
as he alone was found to be eligible 
for the post. The Collector first decid- 
ed the question of eligibility on the 
application of the petitioner and then 
proceeded to make an order of ap- 
pointment in accordance with his deci- 
sion regarding eligibility. If the order 
of appointment had not been made it 
would have been open to the non-peti- 
tioner No. 2 to go up in revision before 
the Board, but once the order of ap- 
pointment was passed the order could 
be challenged only by way of an apr 
peal and not by a revision. 

11, It was also urged on behalf 
of the non-petitioner No. 2 that the 
Collector did not act according to the 
Rules but that is immaterial, because 
the order of appointment will be ap- 
pealable even if he did not act strict- 
ly in accordance with the Rules. 


12. Another point raised on bė- 


-half of the non-petitioner No. 2 was 


that the Collector was not competent to 
entertain a revision petition against the 
order of the Enquiring Officer because 
the order was appealable and the Enquir- 
ing Officer being a Naib Tahsildar the 
appeal lay to the S.D.O. and not to 
the Collector. We need not, however, 
Zo into this question because it is im- 
material. Once the order of appoint- 
ment was passed by the Collector whe-: 
ther rightly or wrongly the only re- 
medy open to the non-petitioner was 
to file an appeal before the Commis- 
sioner. The Board was not competent 
to entertain a revision petition against 
the said order, As the Board acted 
without jurisdiction in setting aside the, 
order of appointment in exercise of its 
revisional powers by entertaining a re- 
vision petition against the order* of ap- 
pointment passed by the Collector the 
order is liable to be quashed. 


13. The petition is, therefore, al- 
lowed and the order of the Board of 
Revenue is hereby quashed. The non- 
petitioner No. 2 shall pay the costs of 





the petitioner. Counsel fee Rs. 50/-. 
The non-petitioners shall bear their 
own costs, 
Petition allowed. 
EO re rr 
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The State of Uttar Pradesh, Appel- 
lant v, Dayali Mardan and another, Res- 
pondents, 


Misc, Appeal No. 32 of 1970. D/- 
14-7-1971, against order of R. L. Murab, 
Claims Tribunal, Motor Accidents, Gwa- 
lior, D/- 26-8-1969. 

.(A) Motor Vehicles Act (1939), Sec- 
tion 110-B — Negligence of driver —— 
When the victim of the accident was 
going on his cycle on his extreme left 
and the driver of the bus coming from 
behind dashed against the victim with- 
out blowing the horn and when the road 
was clear the accident is the result of 
the negligence of the driver. (Case law 
discussed), (Para 23) 
: (B) Motor Vehicles Act (1939), Sec- 

tion 110-D Proviso — Condonation of 


delay — The delay in filing appeal is. 


condoned when there were sufficient 
bona fides and due diligence on the part 
of the appellant. - (Para 27) 


r Thus when the Government deput- 
ed a clerk to contact the Government 
Advocate.and see that the appeal was 
filed in time and the clerk after mis- 
appropriating the amount given in that 
regard gave a false report that the ap- 
peal was filed and thus kept the Gov- 
ernment in dark until it was discovered 
later, there is sufficient cause in condon- 
ing the delay in filing appeal thereafter. 

(Para 27) 

(C) Motor Vehicles Act (1938), Sec- 
tion 110-A (3) Proviso — Application for 
compensation — When a petition is fil- 
ed in time but the respondent is mis- 
described as U. P. Government Road- 
ways instead of State of U. P. the claim 
against U. P, Government is within time 
although it is substituted beyond the 

period of sixty days. (Para 30) 

(D) Motor Vehicles Act (1939), Sec- 
tion 110-D — Interference in appeal 
with quantum of damages — The High 

Court can interfere with the award of 
damages by the Tribunal when the 
amount is inordinately higher. AIR 
1966 Mad 466 and AIR 1969 Madh Pra 
89 Rel. on. (Para 41) 


Thus when the victim did not sus- 
tain any permanent disability and his 
eye-sight was not impaired and there 
was no evidence that he was totally un- 
fit for work. Held, that an amount of 
Rs. 7000/- was high and the reasonable 
amount could be Rs, 3000/-. 

l (Para 42) 


(Œ) Motor Vehicles Act (1939) Sec- 
tion 110-D — Appeals — In an appeal 
AOOO E eE a a E a 


IO/10/E274/71/MVJI 


State of U. P, v. D. Mardan i 


A. I. R. 
by the State Government against an 
award against the Government and the 
driver, although the driver has not fil- 
ed an appeal or cross-objection, the 
driver could also be made jointly liable 
for compensation along with State of 
P. by virtue of O. 41, R. 33, Civil 
Procedure Code (X-Ref:— Civil Proce- 
dure Code (1908), Order 41, Rule 33). 

1967 MPLJ 972, Followed. 
(Para 43) 


Referred: Chronological Paras 


(1971) AIR 1971 Madh Pra 5 (V 
58) = 1970 MPLJ I, Mangilal 
v. Parasram 
(1970) AIR 1970 Madh Pra 172 (V 
57) = 1970 MPLJ 306, Vinod- 
kumar Srivastava v. Ved Mitra 
Vohra 36, 37 
(1969) AIR 1969 Madh Pra 89 (V 
56) = 1968 MPLJ 828, M. P. 
State Road Transport Corpn., 
Jabalpur v. Jahiram 4f 
(1969) 1969 Acc CJ 189 (Madh Pra) 
Balkrishna v. Mahabali Prasad 
Tiwari 39 
(1968) AIR 1968 Madh Pra 47 (V 
59) = 1967 MPLJ 258, M. P. 
State Road Transport Corpn., 
Bhopal v, Sudhakar 35 
(1967) AIR 1967 Madh Pra 110 (V 
54) = 1966 Ace CJ 244 = 1967 
Cri LJ 545, Indian Trade and 
General Insurance- Co. Ltd. v. 
Madhukar Govird Bhagade ig 
(1967) 1967 MPLJ 972 = 1968 
Ace CJ 1, Manjula Devi v. Man- 
jusri Raha 
(1966) AIR 1966 Madh Pra 239 (V. 
55) = 1966 MPLJI 464, Ku. 
Deepti Tiwari v. Banwarilal 33 
(1966) AIR 1966. Mad 466 (V 53) 
= 79 Mad LW 271, Champalal 
Jain v. B. P. Venkataraman 
(1967) AIR 1967 Mys 11 (V 54) 
= 1967 Cri LJ 216, Seethamma 
v., Benedict D’sa 22 
(1966) ILR (1966) 2 Punj 212 = 
1966 Ace CJ 172, Harbans Singh 
v, Gurmeet Kaur 
(1964) AIR 1964 Puni 235 (V 51) 
= 66 Pun LR 156, New India 
Assurance Co. Ltd., New Delhi _ 
v. Puniab Roadways, Ambala 30 
(1963) AIR 1963 Madh Pra 164 (V 
” = 1963 MPLJ 162, Gyarsilal 
P. Sitacharan Dubey 28 
(1962) AIR 1962 Puni 425 (V 49) 
Mehta Goods Carrier (P) Lid., 
Delhi v. Smt. Darshan Devi ‘30 
(1957) AIR 1957 Madh Pra 159 (V 
44) = 1957 MPLJ 585. Union of 
India v. Bhagwati Prasad Mishra 40 
(1954) AIR 1954 SC 411 (V 41) 


Cases 


22, 4I 


= 1955 SCR 140, Dinbandhu : 
Sahu v. Jadumoni Mangaraj 30 
R. S. Bajpai, for Appellané N. P, 


Mittal, for Respondent No, 1, 
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DWIVEDI, J.:— This is an appeal 
by the unsuccessful respondent No. 4 
(State of Uttar Pradesh through Officer- 
in-charge of the case, Assistant General 
Manager, U, P. Government Roadways, 
Agra) against the award of Rs. 7,500/- 
(Rs. 7,000/- for general damages «nd 
Rs. 500/- for expenses of treatment) of 
the Claims Tribunal, Gwalior. 

2. The petitioner Dayali was 
working as a permanent employee of 
the folding department of J, C. Mills, 
Ltd., Birlanagar, Gwalior, drawing pay 
of Rs. 150/- per month. He owned agri- 
cultural field near Moti Jhil on the Agra- 
Bombay Road. The respondent No. 1 
Babulal was the driver of the bus No. 
U. P. A. 8105 belonging to the respond- 
ent No. 4. On the relevant date, 11-2- 
1967. at 4 p. m., the petitioner Davali 
was going to his field on a cycle. The 
respondent No. 1 was driving the afcre- 
said bus from Gwalior towards Agra on 
the Agra-Bombav road which dasned 
against the petitioner. The petitioner re- 
mained in the J. A. Hospital as an in- 
door patient from 11-2-1967 to 16-3-1367. 
Dr. S. S. Sharma (P. W. 6) examined 
the petitioner on 11-2-1967 and founc as 
many as eighteen injuries on various 
parts of his body. 


3. The petitioner’s case is this, He 
was going on a cycle:on the left side 
of the road, 15 paces ahead of the bus. 
The respondent No. 1 was driving the 
bus rashly and negligently. He did not 
blow the horn. Because of the accident, 
he had become absolutely incapacitated 
and was unable to attend to his work 
and to earn his livelihood. The serious 
injuries sustained by him had resulted 
in permanent disablement. At the ~ime 
ef the accident, he was  fourty-seven 
years of age and had good health and 
in the normal course, would have work- 
ed up to the age of fifty-eight, bui he 
has been deprived of his earning capa- 
city for next eleven years. He had to 
undergo mental loss and suffering, He, 
therefore, claimed Rs. 15,000/- (for being 
incapacitated to earn in future) and Rs. 
500/- (for expenses of treatment) zotal 
Rs. 15,500/- against the respondents. 


4. The respondents 1, 2 and 3 fil- 
ed separate written statements but vais- 
ed similar pleas. They denied that the 
respondent No, 1 was driving the bus 
rashly or negligently. They asserted that 
the driver had blown the horn. They 
contended that there is a railway cross- 
ing and a petrol pump at the Moti Jhil. 
Near the petrol pump, a cart was pro- 
ceeding towards Gwalior. When the bus 
and the cart crossed each other, the 
petitioner, at this juncture, at once mov- 
ed towards ‘his right side and did not 
heed to the horn of the bus. He did 
not give signal for crossing the road, 
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The driver moved towards his right to 
avoid the accident and went to the ex- 
treme of the footpath but the petitioner 
struck against the rear wheel of the 
bus and fell down. Thev urged that 
the accident occurred due to the negli- 
gence and absent mindedness of the peti- 
tioner himself and that there was nu 
fault of the driver. 


5. The petition was filed on 10-4- 
1967 against three respondents Babulal, 
U. P. Government Roadways, Lucknow, 
through General Manager and U. P. Gov- 


ernment Roadways through Branch 
Manager Agra Depot. The respond- 
@nts 2 and 3 filed their written state- 


ments on 1-8-1967. The respondent No. 
I Babulal filed his written statement on 
8-9-1967. These respondents urged that 
the U, P, Government Roadways was 
‘neither a Corporate body nor a legal 
entity and as such the U. P. Government 
Roadways could not be sued. The claim 
should have been preferred against the 
State of Uttar Pradesh. 


6. In view of the above objection, 
the petitioner filed an application dated 
19-9-1967 for joinder of State of Uttar 
Pradesh as a party. It was stated that 
the respondents mentioned that the U. P. 
Government Roadways was owned by 
the State of Uttar Pradesh and, there- 
fore, in the interest of Justice, the State 
of Uttar Pradesh deserves to be implead- 
ed as a party. It was also mentioned 
that the application was bona fide. After 
the amendment, the State of Uttar Pra- 
desh was noticed which filed its writ- 
ten statement on 27-11-1967. It raised 
similar pleas and added that the claim 
against it was barred by limitation. 


T. The Claims Tribunal held that 
the driver of the bus did not blow the 
horn and was driving rashly and negli- 
gently. It negatived the respondents’ 
contention that the accident occurred 
due to the applicants latches and negli- 
gence, It further held that the peti- 
tioner was not permanently disabled. 
It held that there was loss of earning 
capacity and in view of the reduced 
earning capacity, awarded Rs. 7,000/- as 
general damages and Rs. 500/- for me- 
dical treatment against Respondents 1 
and 4. The respondents 2 and 3 were 
discharged, It further held relying on 
Harbans Singh v. Gurmeet Kaur, 
(1966) 2 Punj 212, that the petition was 
within time against the respondent No. 
4, the State of Uttar Pradesh. 


8, The points for decision in this 
appeal are: 

(ij) Whether the accident occurred 
due to the negligence of the respond- 
ent Na. 1, the driver of the bus or the 
petitioner himself? 
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(Gii) Whether there was sufficient 
cause for condonation of delay in filing 
this appeal? 

(iii) Whether the claim against the 
State of Uttar Pradesh Government was 
barred by limitation? 


(iv) Whether the quantum of com- 


pensation was properly fixed ? 

9. It is well settled that the ini- 
tial burden of proof of negligence is on 
the claimant. (See Mangilal v. Paras- 
ram, 1970 MPLJ 1 = (AIR 1971 Madh 
Pra 5)). - i 


10. According to the petitioner, 
he was proceeding towards his field and 
the bus without blowing m horn struck 
him down. Dayali (P. W. 5) denied 
that he had turned to the right and 
asserted that he was going on his left. 
He denied that there was any bullock 
cart coming from the opposite direction. 
His evidence established that he was 
going on his cycle on his left and the 
bus without blowing horn, dashed him 
down. 


I1. Badriprasad (P. W. 2), Shri- 
ram (P. W. 3) and Shyamlal (P. W. 4) 
supported the evidence of Dayali (P. W. 
5). They are positive that Dayali (P. 
W. 5) was on his left side and thus, bus 
without blowing any horn came from 
behind and dashed him down with the 
result that he with the cycle was drag- 
ged to some distance, They are positive 
that there was no bullock cart coming 
from the opposite direction. They have 
ue materially corroborated Dayal (P. 
W. 5). : 


12. Badriprasad (P. W. 2) stated 
that the tar road is 15 feet wide with 
Patri (Kachha portion on either side). 
Shriram (P. W. 3) stated that after the 
impact, the bus dragged Dayali (P. W. 
5) and stopped at a distance of 10 or 
15 paces. Shriram (P. W. 4) also stat- 
ed that Dayali was dragged to a dist- 
ance of about 15 or 20 paces. There is, 
no doubt, slight contradictions with re- 
gard to the portion of the bus which 
struck Dayali but that will not discre- 
dit the above evidence because it A de- 
finitely established that Dayali (P, W. 5) 
was going on his extreme left and the 
tar portion of the road being wide 
enough and there being no intervening 


object, the driver had clear visibility and: 


there could be no reason for him to dash 
against the cyclist going on the extreme 
left. Further, the fact that the bus 
dragged the applicant to a distance of 10 
or 15 paces, itself indicated that it was 
in speed. The applicants evidence, 
therefore, established that the driver 
did not take the precaution of blowing 
the horn and dashed against the cyclist 
going ahead. There was thus clear ne- 
gligence on the part of the a i 
No, 
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respondent No. 1 admitted that the ap- 
plicant was on the left side of the bus 
(Paragraph 4 of the written statement). 
The respondent No. 1 further pleaded 
that his bus and cart were crossing 
each other and at this juncture, the ap- 


plicant moved towards his right and in ` 


spite of his attempts to take the bus to 
the right, the petitioner struck against 
the rear wheel of the bus and fel 
down. The respondent No. l’s case was 
that there was a bullock cart on the 
right side of the road but the respond-~ 
ent’s evidence is contradictory on this 
point. According to the written state- 
ment and the evidence of Jagannath (D, 
W. 1), there was only one bullock-cart 
on the road but according to the res- 
pondent No. 1, there were three bul- 
lock-carts. Apart from this, the bul- 
lock-cart story is a subsequent develop- 
ment which is apparent from the fact 
that the respondent No, 1 himself lodg- 
ed the first information report but did 
not state about the bullock-cart (paraa 
grah 8). 


14. According to J Sona a (D. 
W. 1), the bullock-cart was on the 
kaccha portion. If this is correct, then 
there could be no question of the dri- 
ver trying to avoid it by taking his 
bus on the right side. Further, he was 
sitting on the front seat and it was not 
possible for him to see which portion 
dashed against the petitioner. Jagan- 
nath (D. W. 1) admitted that the bus 
started from Gwalior and its first halt 
was Morena. There is no explanation 
why as against this, the bus stopped in 
between and picked up Jagannath (D. 
W. 1). Thus, the presence of this wit- 
ness in the bus is highly doubtful. He 
is known to the respondent No. 1 for 
the last 10 or 12 years because both of 
them worked together as driver and 
conductor in a private bus. We, there- 
fore, hold that, the evidence of Jagan- 
nath (D. W. 1), besides being interest- 
ed, is definitely false, 


15. Babulal (D. W. 2) stated that 
he saw the cyclist on the middie of the 
road, but this is contrary to his own 
pleadings that the applicant was on the 
jeft side of the road. Then, he 
stated that the bullock-cart was half 
on the kachha road and half on the 
tar portion and this contradicted by 
Jagannath (D. W. 1) who stated that the 
bullock-cart was on the kaccha portion. 
He saw the petitioner for the first time 
ahead of the bullock-cart going on his 
left. He admitted that the petitioner 
was two paces ahead of the bullock-cart 
and on. the extreme side of the pucca 
road. This being the position and the 
tar road being 10 or 15 feet wide, the 
driver had sufficient vacant road and 


A. I. Re . 


iy 


1972 


he could without any difficulty by-pass 
the petitioner. In the aforesaid circum- 
stances, there could be no occasion zor 
the driver to avoid collision with the 
cart and the cyclist. Further. there is 
no explanation why the petitioner who 
was already ahead of the bullock-cert, 
would take a sudden right turn. The 
evidence of Babulal (D. W. 2) is defia- 
tely false, 

16. Hariharnath (D. W. 3) sta-ed 
_ that the driver. took his bus to the right 
to avoid a dash against the bullock-cart 
coming from the opposite direction. He 
did not see the cyclist prior to the dash 
though there is positive evidence of 
Jagannath (D. W. 1) and Babulal (D. 
W. 2) that be was clearly visible on the 
road. He stated that the bullock-certs 
were on the tar road which is contrary 
to the evidence of Jagannath (D. W. 1) 
and Babulal (D. W. 2). He admitted 
that he is known to Jagannath (D.W.1) 
and thus he also is an interested witness. 


17.. The evidence of Dr. Sharma 
(P. W. 7) disclosed that Dayali sustain- 
ed eighteen injuries on his person. Dr. 
Sharma was definite that the injuries 
could be caused by a dash from bus. 
He was positive that the lacereted 
wounds could not be caused by a ‘fall 
on the road but they could be caused 
by a collision against a bus. The me- 
dical evidence .supported the petitiorer’s 
story and negatived the defence version. 


18. The analysis of the evidence 
established (a) that the bus did not 
blow the horn: {b} that the petitioner 
was going on his cycle on his extr2me 
left; (c) that the theory of bullock-zcart 
is a subsequent development and is de- 
finitely false; (d) that the driver dash- 
ed against the petitioner on his extre- 
me left; and (e) that there is no truth 
that the petitioner ‘suddenly turnec to 
the right and dashed against the rear 
portion of the bus. 


19. We would now reter to law. 
In Indian Trade and General Insurance 
Co, Ltd. v, Madhukar Govind Bhagade, 
1966 Acc CJ 244 = (AIR 1967 Madh Pra 
110), it has been laid down— 


“As between a cyclist and a driver 
of a motor vehicle, undoubtedly, the 
latter’s responsibility to use care and 
diligence is greater. The duty to use 
care increases proportionately with the 
danger involved in dealing with a parti- 
cular type of vehicle. If it is found that 
the negligent act or omission of a dri- 
ver owas the proximate and effitient 
cause of an accident, it will not be a 
valid defence to say that the person in- 
jured was also negligent unless it is 
shown that the person injured had made 
it extremely difficult for the other to 
avoid the accident.” 
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20. In Gyarsilal v, P. Sitacharan 
Dubey, 1963 MPLJ 162 = (AIR 1963 
Madh Pra 164), it is observed as fol- 
lows:— 

“It is axiomatic that when two per- 
sons are so moving in relation to one 
another as to involve a risk of collision, 
each owes to the other a duty to move 
with due care no matter whether they 
both are in control of vehicles, or both 
are proceeding on foot or whether one 
is on foot and the other is -a moving 
vehicle. If one party is negligent in 
driving his car, owing a duty to the 
other side to take and exercise due and 
proper care while driving the car, and 
the other side suffers injury, he is lia- 
ble in damages to the sufferer.” 

21, In Seethamma v. Benedict 
D’sa, AIR 1967 Mys 1] it is observed as 
folows:— 

“A person driving a motor vehicle 
on a highway must drive the vehicle 
with reasonable care, strictly observing 
the traffic regulations and the rules of 
the road, so as not to imperil the safety 
of other persons whether they are pe- 
destrians or cyclists or others who have 
a similar right to use the highway on 
which he drives it.” 

x x x x x 

“A person driving a motor vehicle 


` must keep a good look-out in all direc- 


tions of the road, on the sides and on 
the stretch of the road in front of 
DAM... aieas 

22. In Champalal Jain v. B. P. 
ao AIR 1966 Mad 466, it is 


“The driver must keep a proper 
look-out for pedestrians or other users 


-of the road. He must whenever expedi- 


ent give warning of his approach as at 
crossroads. Even if another user of the 
road is negligent, he must exercise due 
skill in trying to avoid the consequences 
of that negligence,” 


23. We have scrutinised the evi- 
dence in the light of the law as above 
and the submissions made before us, and 
we do not find any substantial ground 
to differ from the conclusion of the first 
Court that there was negligence on ‘the 
part of the respondent No. 1. We agree 
with the trial court that the negligence 
of the respondent No, 1 is fully esta- 
blished. 


24. We would now consider whe- 
ther there was sufficient cause for con- 
donation of the delay in filing the ap- 
peal. The award of the Tribunal was 
Piven on 26-8-1969, this appeal was fil- 
ed on 29-6-1970. Excluding the copying 
days, the appeal appears to be barred 
by one hundred and four days. The 
respondents, along with the appeal, fil- 
ed an, application for condonation of 
delay,’ (Interlocutary application No. 
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686 of 1970). They stated that their 
counsel applied for certified copy on 


28-8-1969 which was delivered on 18-12- 
1969. The counsel sent it to the Assis- 
tant General Manager, U; P. Roadways, 
Agra, who received it on 19-12-1969. 
The authorities, after taking necessary 
action to file an appeal, deputed one 
Masoom Raza, a clerk of the Agra 
Depot. to get the appeal filed through 
the Government Advocate, Gwalior, The 
said Masoom Raza, on 31-1-1970 obtain- 
ed Rs, 100/- as expenses for filing the 
appeal and reported that he went to 
Gwalior, contacted the Government Ad- 
vocate and filed the appeal in the High 
Court. The Assistant General Manager, 
however, received a notice from the peti- 
tioner’s counsel on 27-5-1970 to pay 
the amount. On this, another clerk of 
the office was deputed to contact the 
‘Government Advocate for obtaining stay 
order. On 6-6-1970, the Government 
Advocate informed that Masoom Raza 
did not come to him on 31-1-1970. did 
not give him any expenses and hence 
no appeal was filed. The Assistant Ge- 
neral Manager reported the matter to 
the higher authorities and the police 
and, thereafter, took action to file this 
appeal. It was urged that the aforesaid 
circumstances were beyond the control 


of the respondent No. 4 and constitut- ¢ 


ed sufficient cause for not preferring an 
appeal in time. This application was 
supported by an affidavit of Shri V. P. 
Mishra, Officer-in-charge of the case, 
Vide Order sheet dated 29-8-1970, it was 
ordered that this application shall be 
considered along with the appeal. The 
appellants’ counsel opposed this applica- 
tion. 


25. Section 110-D of the Motor 
Vehicles Act, 1939, runs as follows:— 


"Appeal (1) Subject to the provi- 
sions of sub-section (2), any persons 
aggrieved by an award of a Claims Tri- 
bunal may. within ninety days from the 
date of the award, prefer an appeal to 
the High Court; 


Provided that the High Court may 
entertain the appeal after the expiry of 
. the said period of ninety days, if it. is 
satisfied that the appellant was prevent- 
ed by sufficient cause from preferring 
the appeal in time.” 

x x _ X x X 


26. We have considered the sub- 
missions made before us, Under Sec- 
tion 110-D, proviso, the Court has to be 
satisfied that the appellant was prevent- 
ed by sufficient cause from preferring 
the appeal in time. The affidavit of the 
officer-in-charge disclosed that due steps 
for filing the appeal were taken within 
time. Not only this, a clerk Masoom 
Raza was deputed with Rs. 100/- to con- 
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tact the Government Advocate, Gwalior. 
The respondents thus did all that lay 
in their power to file an appeal within 
time, but the clerk, Masoom Raza, mis- 
appropriated the amount and wrongly 
informed that the appeal has been fil- 
ed, It is only on receipt of the notice 
of the petitioner’s counsel that the true 
facts came to the notice of the respon- 
dents, who promptly moved into the 
matter and filed the appeal on 29-6-1970. 
No counter-affidavit was filed to con- 
trovert the allegations of the affidavit. 
The respondents made bona fide attempts 
but the clerk committed fraud and not 
only misappropriated the -money but 
wrongly informed that an appeal has 
been filed.. In the circumstances, the 
respondents were in dark because of the 
lapse of the clerk who was in-charge 
of such duties and was also deputed to 
file an appeal. 


27. There were sufficient bona 
fides and due diligence on the part of 
the respondent No. 4, because their own 
agent practised deception on them by 
keeping them in dark about the correct 
position, In the circumstances of the 
case, we feel that there is sufficient cause 
and we condone the delay in filing this 
appeal, - 


28. It was contended that the 
petition against the respondent No. 4. 
State of Uttar Pradesh, was barred by 
time. The petition was presented on 
10-4-1967. The respondents 1 to 3 filed 
their written statements and contended 
Government Roadways 
belonged to the State of Uttar Pradesh 
and the claim ought to have been pre- 
ferred against the State of Uttar Pra- 
desh. In pursurance of this objection, 
the petition was amended and the Uttar 
Pradesh State Government was joined 
as a party admittedly after sixty days 
of the presentation of the petition. The 
question is whether the petition could 
be held within time against the State 
of Uttar Pradesh, 


29, A perusal of the petition 
would show that the respondents 2 and 
3 were described as ‘U, P. Government 
Roadways, Lucknow, through General 
Manager’ and ‘'U. P, Government Road- 
ways through Branch Manager, Agra 
Depot.. This meant that the petitioner 
had in his mind the ‘Uttar Pradesh Gov-~ 
ernment’ but misdescribed the respon~ 
dents. The reason urged was that the 
petitioner did not know that the U., P. 
Government Roadways was not a body 
corporate. We may mention that before 
filing this petition, the petitioner served 
a notice, Ex, P, 1, describing the respon- 
dents 2 and 3 in the same way as he 
had done in the petition. No reply to 
this notice was given denying that the 
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‘U. P. Government Roadways’ were not 
liable but the 'U. P. State Government’ 
should be noticed. This could reasor ab- 
ly induce the petitioner to think “hat 
he was proceeding against proper parties. 

30. Section 110-A (3) of the Act 
runs as follows:— 

“No application for compensation 
under this section shall be entertatned 
unless it is made within sixty days of 
the occurrence of the accident: 

Provided that the Claims Tribunal 
may entertain the application after the 
expiry of the said period of sixty «days 
if it is satisfied that the applicant was 
prevented by sufficient cause from raak- 
ing the application in time.” 

This Act is a special law and since 
a different limitation is prescribed under 
it for application for compensation, the 
question would be purely governed by 
the provisions of this Act. The exten- 
sion of period of 60 days would be 
granted only if the Tribunal is satisfied 
that the applicant had sufficient cause 
for the delay. The words ‘sufficient 
cause’ used in the proviso should receive 
a liberal construction so as to advance 
substantial justice, if no negligence or 
inaction or want of bona fides is incput- 
ed to the claimant. (See Dinabandhu 
pahu v. Jadumoni Mangaraj, AIR 1954 
SC 411 and New India Assurance Co. 
Ltd., New Delhi v, Punjab Roadways, 
Ambala, AIR 1964 Punj 235). While giving 
a liberal interpretation to the words ‘suf- 
- ficient cause’, the Court’s interpretation 
must be in accordance with jucicial 
principles and the Court must guard it- 
self against the danger of being led 
away by sympathy. In this case, the 
petitioner, on the objection of the res- 
pondents came to know that the owner 
of the bus was the State of U. P. and, 
therefore, it would appear that the peti- 
tion misdescribed the owner as U, P. 
Government Roadways. Thus there was 
only misdescription for want of correct 
knowledge of the owner. In ILR (1966) 
2 Puni 212. it is observed: 


“Where the name of the owner of 
the vehicle could not be known tc the 
claimant within the period of limitation 
and was consequently impleaded ater, 
it was held that the Tribunal was enti- 
tled to-entertain the application for im- 
pleading the owner of the vehicle even 
beyond the period of limitation for en- 
tertaining the claim.” 


Also see Mehta Goods and Cerrier 
(P) Ltd.. Delhi v. Smt. Darshan Devi, 
AIR 1962 Punj 425, where it is held 
that,— 


“the application was originally mov- 
ed within time and that the Tri>dunal 
could entertain the application mnder 
sub-section (3) even after the expiry of 
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limitation if there was sufficient cause 
for the delay being condoned. and that 
in the circumstances, the Tribunal was 
well within its rights to implead the 
owner company and entertain the appli- 
cation against it after the expiry of the 
period of sixty days.” 


Thus, we are of the view that there 
being only a defect in the description of 
the respondents and the original petition 
being in time, the claim against the ‘U. 
P. Government’ was rightly held within 
time. 


31. With regard to the quantum 
of compensation, the Tribunal awarded 
Rs. 7,500/-, out of which the amount of 
Rs. 500/- was awarded on account of 
expenses of treatment. This figure was 
not contested before us and we hold 
that this amount was correctly allowed. 

32. The amount of Rs. 7,000/— was 
allowed, ‘looking to the injuries sus- 
tained by the applicant and the reduced 
capacity for earning after the accident’. 
The Tribunal held that the applicant 
was not disabled permanently for all 
purposes, It also held that at the best, 
it amounted to that all the injuries, in- 
cluding that on the region of the eyes, 
have resulted in the petitioner giving 
up the job in the folding department 
and he could not work as he could be~ 
fore the accident. This finding was 
challenged before us. 


33. The evidence of Badriprasad 
(P. W. 2), Shriram (P. W. 3) and Dayal? 
(P. W. 5) that the petitioner, on account 
of the accident, suffered in his eye-sight 
is negatived by the testimony of Dr. 
S. S. Sharma (P. W. 7) who stated that 
the injuries on the eyes would have no 
effect on the eye-sight. The petitioner 
did not adduce medical evidence to sup- 
port thet the accident resulted in partial 
or permanent loss of eye-sight. Like- 
wise, their evidence that the petitioner 
has gone mad or suffered from giddiness 
is unsupported by the medical evidence 
and is further disproved from the fact 
that the petitioner prosecuted the peti- 
tion and gave evidence in Court al 
right. 


34. With regard to the loss of 


earning capacity, the petitioner’s evi~ 
dence is again inconclusive. The eyi 
dence of Raipalsingh (P. W. 1) shows 


that after: the accident, the petitioner 
did not report on duty and himself left 
the job. He further stated that the peti-« 
tioner was unable to work on the ma- 
chine or on the jobber’s post. He did 
not state that the petitioner was total- 
ly unfit to work on other-posts in the 
mill. The petitioner did not adduce evi~ 
dence that he sought employment af 
other places but was refused because 
of his. incapacity. All the same, his evi- 
dence which was unchallenged by cross- 
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examination, disclosed that he had sus- 
tained numerous injuries on his person, 
. was an indoor patient in the hospital from 
11-2-1967 to 16-3-1967 and is not now 
able to work as before. He must have 
suffered physical and mental pain be- 
cause of these injuries, 


35. The Tribunal relied on M. P. 
State Road Transport Corpn., Bhopal v. 
Sudhakar, 1967 MPLJ 258 = (AIR 19638 
Madh Pra 47) but: the facts of that case 
are quite different. In that case, Sudha- 
kar suffered from burn injuries on his 
entire body including. chest, stomach and 
back making his condition very serious. 
He had also suffered mental shock as 
his wife and child had died in the same 
accident, and Rs. 10,630/- was held pro- 
per in view of the serious injuries suf- 
fered by him as also the mental shock 
suffered on account of the death of his 
wife and the only child. In the. same 
accident, another plaintiff Vasudeo, hav- 
ing a simple fracture on the right hum- 
erus bone in the middle and in- 
fected burns on the left thigh, buttock 
and part of the abdomen, was awarded 
Rs. 10,000/-. It is apparent that the 
petitioner’ S injuries are not akin to the 
above injuries, 


36. In Vinodkumar Shrivastava 

v. Ved Mitra Vohra, 1970 MPLJ 306 = 
(AIR 1970 Madh Pra 172) at p. 313, it 
is observed that before cases can be re- 
garded as comparable they must bear 
a reasonable measure of similarity. It 
is necessary to ensure that in main es- 
sentials, the facts of one case must 
bear comparison with the facts.of an- 
other before any comparison between 
the awards in the respective cases can 
fairly profitably be made. In the above 
ease, the following observations have 
been made: 


“Although human suffering resulting 
from any serious bodily injury cannot 
from its very nature be valued in terms 
of money, yet Courts endeavour as best 
as they can to quantify non-pecuniary 
damage in terms of money having re- 
gard to the injury and the damage re- 
sulting from it. The wide discretion 
that the Courts exercise in making 
awards of compensation, like any other 
judicial discretion, has canalized itself 
into a set of rules. These rules are— 

(i) The amount of compensation 
awarded must be reasonable and must 
be assessed with moderation; 

(ii) Regard must be had to awards 
made in comparable cases; and 

(iii) the sums awarded should to a 
considerable extent be conventional, 


It is only by adherence to these self-- 


imposed rules that the Courts can de- 
cide like cases in -like manner and 
bring about a measure of predictability 
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of their awards. These considerations 
are of great importance if administra- 
tion of justice in this field is to com- 
mand the respect of the community.” 

37. In Vinod Kumar’s case 1970 
MPLJ 306 = (AIR 1970 Madh Pra 172 
(supra), the left leg of the petitioner 
came under the wheels of the motor 
truck resulling in a compound fracture 
of one-third tibia and fibula bones and 
his leg was immobilised from toe to 
thigh and was kept in plaster for near- 
ly three months. The medical evi- 
dence showed that the permanent dis- 
ability resulting from the injuries was 
not of any appreciable nature. There- 
fore, an amount of Rs. 5,000/- was not 
considered low. 


38. In Kumari Deepti Tiwari v. 
Banwarilal, 1966 MPLJ 464 = (AIR 
1966 Madh Pra 239) a young girl aged 
15 years was involved in an accident 
resulting in fracture of the spine fourth 
lumber vertebra. She was put under 
a plaster jacket for three months. 
There was disability as regards playing 
badminton or strenuous games and rid- 
ing a bicycle. She was likely to deve- 
lop osteoarthritis changes and low back 


aches. On these facts, she was award- 
ed a sum of Rs. 4,000/- as general 
damages. 


39. In ‘Balkrishna v. Mahabali 
Prasad Tiwari, 1969 Ace CJ 189 (Madh 
Pra) the plaintiff's right leg was frac- 
tured resulting . in partial permanent 
disability and was awarded a sum of 
Rs. 4,000/- as general damages. 


40. In Union of India v. Bhag- 
wati Prasad Mishra, 1957 MPLJ 585 = 
(AIR 1957 Madh Pra 159) the plaintiff 
suffered fracture of the leg resulting in 
40 per cent permanent disability and 
was unable to walk without pain and 
support. He was then about 30 years 
of age and was earning about Rs, 50/- 
per month. He was awarded a sum of 
Rs. 4,000/- as general damages. 


41. It was contended on the basis 
of M. P. State Road Transport Corpn. 
Jabalpur v. Jahiram, 1968 MPLJ 828 
= (ATR 1969 Madh Pra 89) and Champa- 
lal Jain v. B. P. Venkataraman, AIR 
1966 Mad 466, that appeal upon quantum 
of compensation should not be allowed 
unless the Tribunal has applied wrong 
principles of law or misdirected itself 
or the amount awarded is inordinately 
so low or high that it must be held to 
be erroneous. We are in complete 
agreement with the above principles 
but in this case, after scrutiny of the 
evidence in the light of comparable 
cases we have found that the amount 
of compensation fixed was erroneously 
high and needs interference in appeal. 


42. In the above light, we have 
scrutinised the petitioner’s evidence. 
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His eye-sight was not impaired. He 
sustained no permanent disability. There 
is no evidence that he was totally un- 
fit for work. In the above circums- 
tances, we hold the compensation of 
Rs, 7,000/- on the high side and ind 
that a sum of Rs. 3,000/~ will be zea- 
sonable compensation. 


43. The award was against Bebu- 
Jal, respondent No. 1, the driver of. the 
bus and the State of U. P., respondent 
No, 4. Babulal neither filed an appeal 
nor a cross-objection. We are reducing 
the amount of compensation and the 
question would be as to how the avard 
would work against Babulal, respondent 
No. 1. We think that under Order 41, 
Rule 33 of the Code of Civil Procedure, 
the appellate Court can pass an order 
as may be necessary for the ends of 
justice benefiting a party who has not 


appealed. For this, Manjula Devi v. 
Manjusri Raha, 1967 MPLJ 972 is an 
authority. Thus, the respondent Noa, 1, 


Babulal would also be jointly liable for ` 


the amount of compensation fixed in 
appeal along with the State of U. P. 
44. In view of the above, the 
appeal partly succeeds and is allowed. 
The compensation amount of Rs, 7,300/- 
is reduced to Rs. 3,500/~. In the cir- 
cumstances of the case, we order that 
the parties shall bear costs as inctrred 
. fn appeal while the costs in the lower 
Court shall be borne as ordered there- 
in. Hearing fee Rs. 200/-, 
T Compansation redaced. 
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S. M. N. RAINA AND K. K, DUBE, JJ. 
Laxmandas Ganeshram, Appellant v. 
Smt. Barfi Bai, Respondent, 

Misc. Appeal No. 13 of 1970. D/- 
27-4-1971, referred by Shiv Daya. J.s 
on 22-10-1970. 


(A) Houses and Rents — M. P. Ac- 
rommodation Control Act (41 of 1961), 
S. 7 (2) — Standard rent -~ Party re- 
quiring determination of standard rent 
must prove both the criteria in S. 7 (2). 


The words ‘whichever is less’ oc- 
curring in clause (2) of S. 7 and sub- 
clause (c) of clause (3) should nct be 
treated as being applicable. only where 
both the criteria are proved and leav- 
ing it to the party concerned to iznore 
these words by proving only one cf the 
two criteria. The words are of great 
importance, making it obligatory.on the 
party which wants the standard rent 
determined on the principles laid down 
in clause (2) to prove both the cr-teria. 
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Misc, App. No. 14 of 1966, D/- 8-8-1966 
(Madh Pra), Foll. (Para 8) 

(B) Houses and Rents — M. P. Ac- 
commodation Control Act (41 of 1961), 
S, 7 (2) — Standard rent — Where evi- 
dence relating to both the criteria is not 
available the standard rent must be 
determined in accordance with the 
principles laid down in S. 10 (4). (X- 
Ref :— M. P. Accommodation Control Act 
(41 of 1861), S. 10 (4)). (Paras 13, 16) 


(C) Interpretation of Statutes — 
Statutes should be so construed as not 
to render any part thereof redundant 
or meaningless. (X-Ref:— M., P. Ac- 
commodation Control Act (41 of 1961), 
S. 7.) AIR 1952 SC 369 and AIR 1953 
SC 394, Followed. (Para 14) 


(D) Houses and Rents — M. P. Ac- 
commodation Control Act (41 of 1961), 
S. 7 — According to principles of S. 7 
what is necessary is to see what rent 
was actually entered in the Maunicipal 
Assessment Register on 1-1-1948. It is 
not permissible to arrive at a conclu- 
sion regarding such rent on the basis 
of tax or other evidence. (Para 16) 


Cases Referred: Chronological Paras 

(1966) Misc. Appeal No, 14 of 1966, 
D/- 8-8-1966 (Madh Pra), Ram- 
krishna v. Takhanmal 3,6 

(1961) 1961 MPLJ (SN) 102, Shiro- 
mal v., Sk. Mohammed 

(1961) M. P. No, 251 of 1960, D/- 
16-2-1961 = 1961 MPLJ (SN) 94, 
Sushila Devi v. Y, P. Mishra 

(1953) AIR 1953 SC 394 (V 40) = 
1953 Cri LJ 1480, Shiv Baha- 
dur Singh v. State of Vindhya 
Pradesh 15 

(1952) AIR 1952 SC 369 (V 39) = 
1953 SCR 1, Aswani Kumar v. 
Arabinda Bose 15 


G. D. Gupta, for Appellant; N. K. 
Jain, fer Respondent. 


RAINA, J.:— This is a reference 
by Shivdayal, J., in a Second Appeal 
arising out of an application by the 
landlord under S, 10 of the M. P. Ac- 
commodation Control Act, 1961 (here- 
inafter referred to as the Act) for fixa- 
tion of standard rent. 


2. The appellant Laxmandas has 
been occupying the shop in suit as a 
tenant of the respondent Mst. Barfi Bai 
on a monthly rent of Rs. 55/- per month. 
The respondent filed an application be- 
fore the Rent Controlling Authority 
under S. 10 of the Act for fixation of 
standard rent. Her case was that the 
monthly rent of the shop on 1-1-1948 
was Rs. 61/- per month while the house- 
tax of the entire building of which the 
shop in suit was a part was Rs. 16/- on 
1-1-1948. The tax had since been rais- 
ed to Rs. 74.50 P. The respondent 
claimed that the standard rent should 
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be fixed at Rs, 104.69 P. per month by 
allowing an increase of 70 per cent 
under Section 7 of the Act. The ap- 
plication was dismissed by the Rent 
Controlling Authority Being aggrieved 
thereby the respondent filed an appeal 
before the .District Judge who deter- 
mined the standard rent at Rs. 104.69 P, 
per month, The appellant (tenant) 
thereupon filed a second appeal which 
zame up for hearing before Shiv 
Dayal, J. 

3e The main point urged before 
nim was that as no evidence was ad- 
duced by either party of the entry in 
the Municipal Assessment Register the 
standard rent cannot be determined in 
accordance with the principles laid down 
in S. 7(2) of the Act, and, therefore, 
it should have been determined under 
©, 10 (4) of the Act. Shivdayal. J., was 
not prepared to accept this contention 
and was about to dismiss the appeal 
summarily, but he referred the ques- 
tion to a larger Bench in view of the 
decision of Razzaque, J., in Misc, Appeal 
Wo. 14 of 1966 (Ramkrishna v, Takhan- 
mal), D/- 8-8-1966 (Madh Pra). 

4. Thus the point for considera- 
tion is whether the standard rent can 
be fixed under Cl. (2) of S, 7 in the 
absence of any evidence as to what was 
tne rent of the accommodation as shown 
in the Municipal Assessment Register 
on 1-1-1946 and if not whether the 
standard rent in such a case should be 
determined under sub-s. (4) of S. 10 of 
the Act. For a proper consideration of 
this question it is necessary to refer to 
the provisions of S. 7. This section is 
divided into three clauses. Clause (1) 
provides that where the reasonable an- 
nual rent or fair rent of any accom- 
modation has been fixed by a compe- 
tent authority under the repealed Act 
such rent shall be the standard rent of 
such accommodation, We are not con- 
cerned with this clause ‘because it is 
not applicable to this case, Clause (3) 
provides for standard rent of accom- 
modation not falling under Cl. (1) or 
(D). This is a residuary clause. This 
clause is also not applicable to this case. 

5. Clause (2) is the relevant 
clause for the purposes of this case 
ard it is reproduced here for facility 
of reference :— 


“7. Standard rent— “Standard rent” 
in relation to any accommodation 
means— 
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(2) G@) where the accommodation was 
let out on or before the Ist day of 
January, 1948, and the reasonable an- 
nual rent or fair rent has not been so 
fixed. the rent of that accommodation 
as shown in the Municipal Assessment 
Register or as was realised on the ist 
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day of January, 1948, whichever is 
less; or 

(ii) Where the accommodation was 
not let out on or before the lst day of 
January, 1948, the rent of that accom-~ 
modation as shown in the Municipal As- 
sessment Register or as could be realis- 
ed. on the Ist day: of January, 1948, 
whichever is less; 
increased— ; 

(a) in the case of a residential ac- 
commodation and accommodation used 
for education purposes, by thirty-five 
per cent of such rent; 

(b) in the case of other accommo- 
dation, by seventy per cent of 
rent; and ` 


(c) in case the tenant is not liable 
to pay the municipal tax and there has 
been any increase in municipal tax sub= 
sequent to ist day of January, 1948, by. 
an amount equal to such increase: 

Provided that the increase specified 

in peragraphs (a) and (b) shall be per- 
missible only if the accommodation has 
been kept in good and tenantable re. 
pairs;” 
It would appear from the language of 
the aforesaid Clause that it is applicable 
to accommodation which was in exis- 
tence on 1-1-1948. As Cl. (3) is the 
residuary Clause it apparently relates 
to accommodation which was construct- 
ed after 1-1-1948. 

5-A. In the instant case, sub-cl, (1} 
of Cl. (2) is applicable because the ac- 
commodation was let out on 1-1-1948, 
According. to this sub-clause the rent 
of the accommodation as shown in the 
Municipal Assessment Register or as was 
realised on lst day of January, 1948, 
whichever is less shall be the basis for 
determining the standard rent after 
taking into account the increase per- 
missible under Cl. (2). Shivdayal, J., 
was of the view that the said sub-clause 
will apply even if only one of the two 
criteria namely, rent realised on 1-1- 
1948 and rent shown in the Municipal 
Assessment Register on 1-1-1948, is 
proved, and the standard rent can be 
fixed on that basis. According to him 
in a case -where both the criteria are 
proved it is the lesser rent which will 
be the basis for the standard rent, but 
the question of lesser rent would not 
arise where only one of the criteria Is 
proved, It is for the tenant to prove 
the other criterion if he wants to .take 
advantage of the lesser rate. 

6. Razzaque, J. in Mise. Appeal 
No, 14 of 1966, D/- 8-8-1966 (Madh Pra) 
(supra) observed as under while deal- 
ing with this question :— 


“In other words, the prescribed 
comparison to ascertain the . amount 


‘whichever is less’ as contemplated by 
sub-s, 2 (i) of S. 7 is necessary, And 


such 


a 
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this cannot be reached unless a laad- 
lord mentions in his application as to 
what amount of rent was realised by 
him on the first day of January 1948 
and what was shown in the munic-pal 
assessment register on that date. In 
the instant case, the landlord has simp- 
ly shown that Rs. 60/- per month tsed 
to be realised by him as rent of the 
premises in question on lst day of 
January, 1948, but he did not say a 
word in his plaint regarding the fact. as 
to what amount of rent was showr in 
the municipal assessment register of 
the year. In other words, the very 
foundation required for the prescr.bed 
comparison was wanting in his applca- 
tion. Accordingly, in the absence of that 
no standard rent could be fixed.” 


Te After carefully examining the 
entire scheme of the Act and re- 
levant provisions having a bearing on 
the matter we are inclined to agree with 
the view expressed by Razzaque J. and 
our reasons are as follows. The pre- 
amble of the Act describes it as an 
Act to provide for the regulation and 
control of letting and rent of aczom- 
modation and eviction of tenants tl.ere- 
from. The relations between landlords 
and tenants are normally regulatec by 
the Jaw of contract. But on accourt of 
enormous increase of population in ur- 
ban areas and paucity of accommodation 
the owners of buildings in such areas 
are in a position to exploit the tenants 
by charging exhorbitant rent. The 
abject of the Act is to save a tenant 
from such exploitation and to allow a 
landlord to charge only reasonable rent 
ef the accommodation from a tenant. 
The standard rent to be fixed tnder 
S. 10 represents the reasonable rent to 
be determined by the rent-controlling 
authority in accordance with the prin- 
ciples laid down in S. 7 and other pro- 
visions of the Act, If we carefully 
scrutinise the provisions of S. 7 it would 
appear that the rent of the accommo- 
dation as shown in the Municipal As- 
sessment Register provides the crucial 
test for determining what should be 
the standard rent. According to Ci. (2) 
of S. 7 the agreed rent on 1-1-1948 or 
the rent which could be realiseé on 
1-1-1948 can form the basis for deter- 
mination of standard rent only if it is 
less ‘or equal to the rent of the accom- 
modation as shown in the Municipal 
Assessment Register and not otherwise. 
The reason is obvious. The rent as 
shown in the Municipal Assessmen: Re- 
gister usually represents the fair rent 
of the building and, therefore, it is ab- 
solutely necessary to take it intc ac- 
count for the purpose of determining 
the standard rent. 
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8. A careful examination of the 
provisions of Cl. (3) of S. 7 fortifies the 
aforesaid view. Under sub-cl. (a) of 
Cl. (3) if the accommodation is separate- 
ly assessed to Municipal Assessment, 
the annual rent according to such as- 
sessment plus 15 per cent shall be the 
standard rent. Sub-cl. (c) of Cl. (3) 
provides that if the accommodation is 
not so assessed the standard rent has 
to be determined by taking into account 
the agred rent and the annual rent 
calculated on the basis of cost of con- 
struction whichever is less. The words 
“whichever is less” occurring in Cl. (2) 
and sub-cl. (c) of Cl. (3) make it clear 
that both the criteria laid down there- 
in must be proved because a compari- 
son of the two is essential and the 
standard rent has to be determined on 
the basis of the one, which is less. In 


our view, it would not be correct to 
treat the words “whichever is Jess” 
to be applicable only where both the 


criteria are proved and leaving it to 
the choice of the party concerned to 
ignore these words by proving only one 
of the two criteria. It appears to us 
that for purposes of both Cl. (2) as well 
as sub-cl, (c) of Cl. (3) the ~ words 
“whichever is less” are of great signifi- 
cance, making it obligatory on the party 
which wants to have the standard rent 
determined on the principles laid down 
in the said Clause to prove both thel 
criteria. 

9. The question, therefore, arises 
as to how the Rent Controlling Autho- 
rity is to proceed where the party con- 
cerned is able to prove only one cri- 
terion either because it is not in a posi- 
tion to adduce necessary evidence relat- 
ing to the other criterion or because if 
is not possible to do so. For example,. 
in a case falling within the purview of 
Cl, (2) there may be no entry of rent 
in the Municipal Assessment Register 
on 1-1-1948 or a copy of the entry may 
not be available for some reason, It ap- 
pears to us that in such a case the only 
course open to the Rent Controlling 
Authority would be to determine the 
standard rent under sub-section (4) of 
10 of the Act which reads as fol- 
OWS + 


"S. 10. Rent Controlling Authority 
to fix standard rent etc, 


(4) Where for any reason it is nof 
possible to determine the standard rent 
of any accommodation on the principles 
set forth under S5. 7, the Rent Control- 
ling Authority may fix such rent as 
would be reasonable having regard to 
the situation, locality and condition of 
the accommodation and the amenities 
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provided therein and where there are 
similar or nearly similar accommoda- 
tions in the locality, having regard also 
to standard rent payable in respect of 
such accommodation.” 


10. It is clear from the afore- 
said sub-section that is attracted 
where it is not possible for the 
Rent Controlling Authority to de- 


termine the standard rent in accordance 
with the principles set forth in S. 7. 
Section 7 covers all sorts of accommo- 
dation and it appears to us that the only 
situation in which sub-s, (4) of S. 10 
‘will be attracted is when both the cri- 
teria laid down in S; 7 are not proved. 
In fact learned counsel for both the 
sides were unable to point out to-us 
any other situation in which this sub- 
section may be attracted, 

11, Thus reading sub-s. (4) of 
S. 10 with S. 7 it would appear that 
both the criteria laid down in Cl. (2) 
and sub-cl. (c) .of Cl. (3) of S. 7 are 
essential and vital for the determination 
of standard rent and where either of 
them is missing, it is not possible to 
determine the standard rent on the 
principles set forth therein and the case 
would fall under sub-s. (4) of S. 10 
which provides for the determination of 
the standard rent on the basis of the 
situation, locality, condition . ete., and 
the standard rent payable for a simi- 
lar accommodation in the vicinity. 


12. It would be of some interest 
to refer in this connection to the. pro- 
visions in the previous enactments of 
this nature. In the M. P. Accommoda- 
tion Control Act, 1955, the relevant pro- 
visions relating to reasonable annual 
rent are contained in Cl. (e) of S. 3 
which reads as follows:— 


Reasonable annual rent’ means 
the rent of that accommodation as shown 
in the Municipal Assessment Register 
or as was realised or could be realised 
on the ist of January, 1941, or could 
have been so realised if the accommo-~ 
dation were completed on the Ist | of 
January, 1941, whichever is less, in- 
creased by 35 per cent if it is a residen- 
tial accommodation and by 70 per cent 
if it is not a residential accommodation: 


Provided that the above Increases 
shall be allowed only if the landlord 
has kept the accommodation in good 
condition by necessary repairs. 


Provided further that if there is 
any increase in the tax assessed to the 
accommodation, the landlord may col- 
lect that amount from the tenant by 
proportionally adding it to the rent.” 
The aforesaid clause corresponds to 
S. 7 of the present Act., which lays 
down the principles for determining the 
reasonable annual rent or in other 
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words the standard rent. In Sushila 
Devi v. Y. P. Mishra, M. P, No. 251 of 
1960 (j), D/- 16-2-1961 = 1961 MPLJ 
(SN) 94, a Division Bench of this Court 
while dealing with a case under S, 3 (e) 
read with S. 9 of the Act of 1955, held 
that under Cl. (e) evidence about the 
annual rent entered in the Municipal 
Assessment Register is necessary. It 
was further held therein that if evi- 
dence of the Municipal Assessment Re« 
gister was not available and the pro- 
perty was also not in occupation of any 
tenant on that date then the Rent Con- 
trolling Authority could fix reasonable 
annual rent on the basis of the rent 
which could be realised on 1-1-1941. A 
imilar view was expressed jin Shiro- 


mal v. Sheikh Mohammed, 1961 MPLJ 
(SN) 102. Thus it was consistently 


‘held under the old enactment that the 


rent as shown in the Municipal Assess- 
ment Register was essential for deter- 
mination of the reasonable rent and 
that it could be determined on the basis 


of the other criteria only where the’ 


evidence relating to the rent as shown 
in the Municipal Assessment Register 
was not available, 


13. It may here be noted that 
under the old Act of 1955 there was no 
provision corresponding to sub-s. (4) of 
S. 10 of the present Act. In the ab- 
sence of such a provision it could be 
contended that various modes for de= 
termining “reasonable rent” provided in 
Cl. (e) of S. 3 of the Act of 1955 were 
alternative modes and the reasonable 
rent could be determined in accordance 
with anv one of them where the evi- 
dence relating to other modes was not 
available. But in view of the provi- 
sions of sub-s, (4) of S. 10 of the pre- 
sent Act it is clear that where the evi- 
dence relating to both the criteria- is 


‘not available the standard rent must be 


determined in accordance with the 
principles laid down in sub-s. (4) o 
S, 10 of the present Act. 


14. Thus in our view, it would 
not be correct to hold that the deter- 
mination of standard rent with refer- 
ence to the rent entered in the Muni- 
cipal Assessment Register under S. T 
is only one of the various alternatives 
and it is open to the Rent Controlling 
Authority to determine the rent on the 
basis of any of the alternatives.. In our 
view such a construction would render 
the provisions of sub-s. (4) of S, 10 of 
the present Act otiose and will also 


‘give a very restricted meaning to the 


expression “whichever is less” in S. 7 
of the Act. It is a settled principle of 
construction of statutes that they should 
be so construed as not to render any 
part thereof redundant or meaningless, 
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15. In Aswani Kumar v. Ara- 
binda Bose, AIR 1952 SC 369 their 


Lordships observed in paragraph Nc. 26 
that it is not a sound principle of zon- 
struction to brush aside the words in a 
statute as being inapposite surpluses. 
Similarly in Shiv Bahadursingh v. State 
of V. P. AIR 1953 SC 394 their Lord- 
ships observed in paragraph 5 thet it 
is incumbent on the Court to avoid a 
construction, if reasonably permissible 
on the language, which would render 
a part of the statute devoid of any 
meaning or application, 


16. It was also contended on 
behalf of the respondents that the 
Court could determine the renv as 


entered in the Municipal Assessment 
Register on the basis of the house-tax, 
keeping in view the provisions of &s. 52 
and 54 of the Gwalior Municipclities 
Act. We are unable to accept this con- 
tention. In accordance with the prin- 
ciples laid down in S. 7 what is reces- 
sary is to see what rent was actually 
entered in the Municipal Assessment 
Register on 1-1-1948. It is not permis- 
sible to arrive at a conclusion regerding 
such rent on the basis of tax or other 
evidence. We may here point oui that 
in 1961 MPLJ (SN) 94 (supra) it was 
held that the evidence of the entry in 
the Municipal Assessment Register 
could not be replaced by an inference 
about the probable rent on the basis of 
an entry in the Municipal Assessment 
Register in the subsequent years. Thus 
we are of the view that where a party 
wants to have the standard rent Jeter- 
mined on the principles laid down in 
C} (2) of S. 7 of the Act he mus: pro- 
duce a copy of the entry in the Muni- 
cipal Assessment Register of 1-2-1948. 
If he fails to do so the standard rent 
cannot be determined in accordance 
with the principles laid down in 5. 7 
and it may, therefore, be determined in 
accordance with the provisions oz sub- 
sec. (4) of S. 10 of the Act. 
17. We answer the referenze ac- 
cordingly. 
Reference answered accordingly. 
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Ram Swaroop Sharma and others, 
Applicants v. State of Madhya Fradesh 
and others, Opposite Party. 
Misc. Petn, Case No, 176 of 1970, 
D/- 10-3-1971. 
(A) Constitution of India, Art. 226 
— Writs — Petition by resident of muni- 
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cipality challenging election under 
M. P. Municipalities Act is maintain- 
able as the election petition remedy 
under Section 20 of that Act is avail- 
able only to candidates and voters. (X- 
Ref :— Municipalities — Madhya Pra- 
desh Municipalities Act (37 of 1961), 
Section 20). (Paras 5, 29 and 32) 
However relief by writ being dis- 
cretionary can be granted only if the 
petition is bona fide and filed in good 
faith, especially when no councillor or 
voter has challenged that election. (On 
facts petition was held to be not bona 
fide.) (Paras 7, 14, 19) 
(B) Municipalities —- Madhya Pra- 
desh Municipalities Act (37 of 1961), 
Section 32 (3) — Electoral roll to be 
“revised not more than six months be- 
fore the election” — Publication of the 
final roll within that period is sufficient 
compliance. (Per Raina J.: Shiv- 
dayal, J. Contra). AIR 1952 SC 64 and 
AIR 1971 Delhi 39 (FB), Followed. 
(Paras 9 and 11) 
A roll is not revised until its final 
publication is made. The process of 
revision and the final stage of revision 
when that final publication is made are 
clearly different. From the language 
and intention behind the provision it is 
clear that such publication of the final 
roll alone is contemplated. (Para 11) 
The word “election” covers the en- 
tire procedure relating to it and there- 
fore the process of election commences 
from the date of publication of the 
election programme, As such when 
the final rolls are published on 28-3- 
1970 and the programme on 17-8-1970 
the provision is complied with. 
(Paras 9 and 11) 
Per Shiv Dayal J. (dissenting): The 
word “revision” covers the entire pro- 
cess therefor consisting of publication 
of the provisional roll, inviting claims 
and objections, their decision and re- 
lease of the final roll. The purpose of 
that six months’ limit is that all claims 
and objections in respect of the roll 
arising upto those six months may be 
filed. Such filing cannot be done after 
the final roll is published. If the pro- 
cess upto the determination of claims 
and objections is completed long in ad- 
vance and the final roll alone is pub- 
lished within those six months such 
purpose will -be defeated. Therefore 
such publication of the final roll alone 
will be no compliance -with the provi- 
sion and the entire revision process 
must be done within that period. Thus 
when the date of publication of the 
provisional roll is 20-6-1969 and the 
election date is 6-10-1970 the manda- 
tory provision is contravened, AIR 
1971 Delhi 39 (FB), Explained. 
(Paras 24, 25 and 28) 


"SM. P, [Prs, 1-7] 
Cases Referred: Chronological paras 
(1971) AIR 1971 Delhi 39 (V 


(FB); A. K. Gopalan v. Election 
Commission of India 11, 22, 27 
(.952) AIR 1952 SC 64 (V 39) = 
-1952 SCR 218, N. P. Ponnu- 
swami v. Returning Officer Na- 
makkal Constituency 


-G. P. Patankar, for Applicants; J. P. 
Gupta, for Opposite Parties Nos. 4 to 8; 
P L. Dube, Govt. Advocate, for the 
Sate. 

RAINA, J.:— This is a petition 
uader Article 226 of the Constitution. 


2. The Municipality of Mungaoli 
is a class II] municipality. The Munici- 
pel Council Mungaoli was dissolved on 
2£-9-1967 and non-petitioner No. 3 was 
acpointed as administrator thereof. 
Subsequently, general elections were 
heid in the year 1970 and non-petitioners 
4 to 7 were elected as members of the 
coincil from ward Nos. 1, 3, 5, 6 and 9. 
Petitioners 1 to 5 are the residents of 
wards i, 3, 5, 7 and 9 respectively and 
they have filed this petition challeng- 
ing the election of non-petitioners 4 ta 
8 >n the ground that the electoral rolls 
were not revised within 6 months of 
the election as required by sub-section 
(3) of Section 32 of the M. P. Municipa- 
lities Act, 1961 (hereinafter referred to 
as the Act). It is urged that the elec- 
tion of the non-petitioners is illegal and 
liable to be set aside as the electoral 
rolls were not prepared according to 
law and the applicants and many others 
were deprived of their right to vote as 
they could not get their names entered 
in . rolis in time. 


The non-petitioners have con- 
tended that the electoral rolls were 
duly revised within the period pres- 
cribed by law, and, therefore, the elec- 
tors are perfectly valid. It has also 
been urged that the petition is not 
macntainable as the proper remedy for 
the petitioners was to file an election 
petction, 


4. Under Section 20 of the Act 

an election petition can be filed by a 
Candidate or by a voter of the ward 
concerned. The petitioners were nel- 
the- candidates nor voters. They could 
not. therefore, file an election petition 
uncer the Act. They have challenged 
this election in their capacity as resi- 
dents of the wards concerned, on a 
ground which according to them goes 
to the root of the matter and render 
the election invalid. They have ac- 
corcingly prayed for a writ of quo war- 
ranio against the non-petitioners. 


x Since the petitioners could not 


file an election petition it is obvious 
that they had no alternative remedy 
and therefore, the petition cannot be 
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thrown out on this ground. The juris- 
diction under Article 226 of the Con- 


-~ stitution is, however, discretionary and 


can be exercised only if it appears that 
the petitioners are acting in good faith 
and their conduct does not disentitle 
them to the relief vide paragraph 16.205 
at page 729 of the Constitution Law of 
India by Seervai. 


6. In the instant case the con- 
tention of the petitioners is that they 
were below the age of 21 prior to 19-7- 
1969 and they would have been able to 
get their names entered in the electoral 
roll, if the revision had taken place with- 
in 6 months of the election, because by 
that time they had attained the said age. 
No material was however placed by the 
petitioners. in support of this contention. 


The learned counsel for the petitioners’ 


was unable to say when the petitioners 
Ram Swaroop Suresh Kumar and Kan- 
haiyalal attained the age of 21. As 
regards other petitioners it was stated 
that the date of birth of Rajaram was 
25-4-1948 and that of Md; Jalil 15-2- 
1946. This means that Rajaram attained 
the age of 21 on 25-4-1969 and Md. Jalil 
on 15-2-1967. The notification relating 
to the preliminary publication of the 
electoral rolls and inviting objections 
within 30 days -was issued on 20-6-1969 
vide annexure A. It is, therefore, obvi- 
ous that the petitioner Rajaram and Md. 
Jalil could very well get their names 
registered in the revised electoral rolls, 
if they so desired, as they had already 
attained the age of 21 before that. In 
the absence of any information about 
the date of birth of the other petitioners 
a similar inference can be drawn 
against them. The petitioners have thus 
failed to show that they could not get 
their names entered in the electoral 
rolls and were, therefore, deprived of 
their right to vote. 


T. It is clear from Section 20 of 
the Act that the Act contemplates that 
an election of a councillor may be chal- 
lenged only by a councillor or a voter. 
In view of this provision we have to 
closely scrutinise the conduct of the 
petitioners in order to see if the peti- 
tion is bona fide, particularly because 
no councillor or voter has come forth 
to challenge it. Apart from the fact 
that the petitioners did not care to get 
their names entered in the electoral rolls, 
even though they had opportunity.to do 
so, there is nothing to show that at any 
time they complained to the Collector 
or other authorities concerned that the 


revision of the electoral rolls was not | 


according to law, and they were de- 
prived of their right to vote at the 
election. If they had moved in the 
matter promptly, the Collector could 
have ordered special revision of the 


"? 
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electoral rolls under sub-section (4) of 
Section 32 of the Act or the elections 
could have been postponed for the time 
being. The fact that the petitioners 
remained quiet until the election was 
over and came forth to challenge the 
election only after the results had been 
declared shows that in moving this peti- 
tion they are influenced by the result of 
the election and not because they felt 
that the election was not accordirg to 
law. It appears that if candidates of 
their choice had been elected they 
would not have moved in the matter at 
all. 


8. It would be pertinent to men- 
tion in this connection that the peti- 
tioners have not challenged the election 
in the other wards of the Municipality, 
even though the grounds on whici the 
election of non-petitioners 4 to € are 
challenged are equally applicable to 
them. apparently because they are 
satisfied with the results. It, therefore, 
appears that the petition is not bona 
fide and is apparently based on a false 
assertion that the petitioners could not 
get their names entered in the electoral 
rolis because they had not attained the 
age of 21 at the time of actual revision. 
The petition is, therefore, liable o be 
dismissed on this ground alone. 


9, Even on merits, the conten- 
tion of the petitioners that the election 
is not valid because the electoral rolls 
were not revised as required by sub- 
section (3) of Section 32 of the Ac: does 
not appear to be correct. Sub-section 
(3) of Section 32 reads as under — 


“The electoral roll prepared under 
this section shall be revised not more 
than six months before every general 
election : 


Provided that no such revisior shall 

be necessary where the general eiection 
takes place upon the dissolution >f the 
Council under Section 328 within two 
years of the last general election.” 
It was not disputed before us that the 
proviso to the aforesaid sub-section is not 
attracted in this case because the ceneral 
election did not take place within & years 
of the last general election, Th= only 
point for consideration, therefore, is 
whether the electoral roll was revised 
more than 6 months before the general 
election. In this connection th: fol- 
lowing dates are material :— 

The notification relating to prel- 
minary publication inviting obections 
Was issued on 20-6-1969. 


The final electoral rous (Anrexures 
B and C) were published on 28-3-1970. 

The election programme was pub- 
lished on 17-8-1970. 

‘In N. P. Ponnuswami v. Re:zurning 
Officer, Namakkal Constituency, AIR 
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1952 SC 64 it has been held that the 
word ‘election’ embraces the entire 
procedure relating to election. As such 
the prozess of election commenced from 
the date of publication of the election 
programme, It is, therefore, clear that 
the final publication of the revised rolls 
was within 6 months of the election as 
required by sub-s, (3) of S. 32 of the Act. 


10. In the return an attempt has 
been made to show that the final 
publication of the revised roll was 
within 6 months of the actual election 
which took place on 6-10-1970, as the 
final list published on 28-3-1970 was can- 
celled by the Collector and a fresh final 
list was published on 25-4-1970 (vide 
Annexure A to the return). The learn- 
ed counsel for the petitioners challeng- 
ed the validity of the second final list 
after cancelling the list published on 
28-3-1970. If there were mistakes in 
the first list it was open to the Collec- 
tor to issue a second final list in super- 
session of the first. Moreover, even if 
it is assumed that the final list was pub- 
lished on 28-3-1970 as stated in the 
petition it is clear that it was within 6 
months of the election. 


11. The question for considera- 
tion, however, is whether there is suf- 
ficient compliance of the provisions of 
sub-section (3) of Section 32 where the 
final revised list is published not more 
than 6 months before the election. It 
has been urged-that the aforesaid sub- 
section means that the entire process 
of revision should be held not more 
than 6 months before the election, and 
that the material date, therefore, is the 
date of the commencement of the re- 
vision, that is, the date on which the 
preliminary publication is made and 
objections are invited. In support of 
this contention it has been urged that 
if the material date is taken to be the 
date on which the final list is published 
it would be open to the Government to 
render this-salutary provision nugatory 
by commencing the revision long þe- 
fore the election, and then keeping the 
final publication pending for long and 
making it within 6 months of the elec- 
tion. 


We do not, however find any justi- 
fication for entertaining such an ap- 
prehension. No doubt, there was some 
unexplained delay in the final publica- 
tion cf the roll in the present case, but 
there is nothing to show that it was 
purposeful or mala fide. Normally the 
presumption is that the Government 
agency will act bona fide and prompt- 
ly. We need not, therefore, be influene- 


ed by this consideration in interpreting 


“revised?” in its ordin 
An electoral 


ary 


the .word 
roll 


grammatical sense. 
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cannot be sai to be revised until final 
publication is made, and there is a clear 
distinction bezween the process of revi- 
sion and the final stage of revision 
when the final publication is made. If 
the intention >f the legislature had been 
that the entire process of revision should 
be within 6 months of the general 
election, the language of sub-section (3) 
would have b2en different. In that case 
it would have been laid down that the 
revision of the electoral roll shall be 
commenced within 6 months before the 
general election. Thus, it appears to 
us that on a proper construction of sub- 
section (3) of Section 32 of the Act all 
that is necessary is that the final -pub- 
lication of thə revised electoral roll 
should be mace not more than 6 months 
before the election. We may here re- 
fer to a recent Full Bench decision of 
the Delhi Hign Court in A. K. Gopalan 
v. Election Commission of India, AIR 
1971 Delhi 39 (FB). Their Lordships 
while considering the question -when 
the rolls can be said to be revised 
within the meaning of Section 14 (b) of 
the Representation of the People Act, 
1950 observed as under in para 15:— : 
“The electoral rolls can be consi- 
dered to be prepared or revised only 
when the entire process of preparation 
or revision is completed. Till that stage 
the process remains inchoate and in an 
inceptive state It is the culmination 
of that process which results in the pre- 
paration and revision of the electoral 
rolls.” 
We agree with the aforesaid view. We, 
therefore, hold that there was no con- 
travention of the provisions of sub-sec- 
tion (3) of Section 32 of the Act and 


the elections. cannot be challenged on- 


this ground, 

12. No ather point was pressed 
before us. 

13. The petition, therefore, fails 
and is hereby dismissed with costs. 
Counsel's fee Fs. 50/- for non-petitioners 
i to 3 and a similar fee for non-peti- 
tioners 4 to 8. 

SHIV DAYAL, J.:— 14, 
had the benefiz of perusing the order 


prepared by my learned brother Mr. - 


Justice Raina. I agree that this peti- 
tion must be dismissed as it is not bona 
fide, although = read Section 32 (3) of 
the M. P. Muricipalities Act, 1961, dif- 
ferently, for which I must record my 
reasons. 

15. The five petitioners in this 
writ petition cnallenge the election of 
respondents Nos 4 to 8 who were elected 
to the Municipal Council, Mungaoli, 
under the M. P. Municipalities Act, 
1961 (hereinafter called ‘the Act’). 

16. The Municipal Council, Mun- 
gaoli, was dissolved under Section 328 


= R. S. Sharma’ v, State (Shiv Dayal J) 


í have 


of the Act on September 28, 1967. No 
election was held within two 
thereof. 


17. On June 20, 1969, the elec- 
toral roll was published under Rule 4 
of the M. P. Municipalities (Preparation, 
Revision and Publication of Electoral 
Rolls, Election and Selection of Council- 
lors) Rules, 1962, which were framed 
under Section 29 of the Act, (herein- 
after referred to as ‘the Rules’). On 
March 28, 1970, the final electoral roll 
was published. This was later on can- 
celled and, on April 25, 1970, another 
final electoral roll was published. 

18. On August 17, 1970, the pro- 
gramme of the election was published 
appointing the following dates:— 


"2-9-1970 for filing nomination papers; ` 


3-9-1970 for scrutiny of nomination 
papers; 

18-9-1970 for withdrawal of nomina-~ 
tion papers; 

19-9-1970 for allotment of symbols; 


and, 

6-10-1970 for Polling.” 

19. The petitioners’ contention is 
that electoral roll was not revised with- 
in six months immediately preceding the 
election as required by Section 32 (3) 
of the Act. Section 32 reads as fol- 
lows :— 

*32-Preparation of Electoral rolls— 

(1) The authority appointed under 


‘clause (i) of sub-section (2) of Section 


29, shall for purposes of preparation of 
electoral roll of a ward, adopt the As- 
sembly roll relatable to the area com- 
prised in the said ward and publish the 
same in the manner prescribed there- 
under and upon its publication it shall, 
subject to any alteration, addition, or 


modification made under or in accor- 


dance with this Act, be the electoral 
roll for the ward prepared in accordance 
with this Act. 

(2) Where any addition, omission, 
alteration or other amendment is made 
under the Representation -of the People 
Act, 1950 (43 of 1950), or the rules 
made thereunder in the Assembly roll 
relatable to the area of the ward, simi- 
lar amendment shall, aS soon as 
be, be made in the corresponding electoral 
roll of the ward. 


(3) The electoral roll prepared under 
this Section shall be revised not more 


than six months before every general 


election : 

Provided that no such revision shall 
be necessary where the general election 
takes place upon the dissolution of the 
Council’ under Section 328 within two 
years of the last general election, 


(4) Notwithstanding . anything cons 


tained in sub-section (3), the Colléctor. 


may, at any. time, for reasons to be re- 
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corded, direct a special revision of the 
electoral roll for any ward or part of 
a varg in such manner as he may tkink 
t: 


Provided that subject to the other 
provisions of this Act, the electoral roll 
for the ward, as in force at the time 
of the issue of any such direction, saall 
continue to be in force until the com- 
ee of the special revision so direct- 


20. The scheme of the Rules 
providing for the preparation, pubica- 
ition and revision of the electoral roll 
is this: The roll shall be prepared 
and revised by the Collector, vide Rule 
3 (1). The assembly roll relatable to 
the area comprised’ in a ward shall be 
adopted for the purposes of preparation 
of electoral roll of a ward, vide Sec- 
tion 32 (1). The Collector shall put a 
public notice in each ward that the roll 
has been prepared, vide Rule 4 (1). 
Then Rule 4 (1) (a) and (3) provide for 
the manner of publication. Rule 4 (2) 
directs that objections shall be invited 
for inclusion or exclusion of mames. 
Clauses (4) and (5) of Rule 4 provide 
for the procedure and manner of mak- 
ing claims. Rule 7 lays down the pro- 
cedure for inquiry into every claim or 
objection made under the Rule. Clzuses 
(c) and (d) of Rule 4 (7) read thus:— 


“(c) After hearing the evidence. ff 
any, adduced on behalf of the parties 
and after such further enquiry as he 
may deem necessary, the Sub-Divis:onal 
Officer, Deputy Collector or the Tahsil- 
dar, as the case may be, shall record 
an order on the claim or objection in 
the column specially provided for the 
purpose in the register of claims and 
objections prescribed in the clause (a). 
Claims and objections shall ordinarily 
be decided within 40 days of the pub- 
lication of the roll, 


__(d) The record of the proceedings 
shall consist of all the claims or objec- 
tions, a note of the date and place of 
hearing and of the attendance of par- 
ties and witnesses and an order stating 
as briefly as possible, the decision and 
the grounds therefor.” 


21. Shri Patankar, Iearned coun- 
sel for the petitioners urged that the 
electoral roll should have been revised 
not earlier than April 6, 1970, inasmuch 
as the election was held on October 6, 
1970. The argument is that since the 
roll was published on June 29, 1969, and 
that was the date of revision of the roll, 
which date was more than six months 
prior to October 6, 1970, there was con- 
travention of Section 32 (3) of the Act. 
According to the learned counsel the 
expression “revision” commences on 
the date of the publication of the pro- 
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visiona] electoral roll under Rule 4 (1) 
of the Rules. 


22. On the other hand Shri 
Gupta, learned counsel for respondents 
Nos. 4 to 8 argued that it should be ihe 
date on which the preparation and revi- 
sion is completed, that is, the date on 
which the final electoral roll is publish- 
ed. The learned counsel relied on AIR 
4971 Delhi 39 (FB). 

23. As provided under S. 32 (3), 
Proviso, ‘revision’? is not necessary 
where general election takes place upon 
dissolution of a council under Section 328 
within two years of the last general 
election. Since in the present case the 
general election took place after two 
years of not only the last general elec- 
tion but also of the dissolution of the 
council, the Proviso does not come into 
play. Therefore, the electoral roll had 
to be revised not more than six months 
before the election. : 


24. Now the word ‘revision’ in 
my opinion, covers the entire process of 
revision, beginning with the publication 
of the provisional roll and ending in 
the publication of the final roll. If that 
was not so, sub-section (3) of Section 32 
would have specified that revision of 
roll shall be completed not more than 
six months before the general election. 
It is true that the section also does not 
say that the commencement of the revi- 
Sion shall not be more than six months 
before the election, but having regard 
to the scheme of the Act and the Rules, 
and also having regard to the purpose 
for Which the revision of electoral roll 
is required it is quite clear to me that 
the whole process of revision must be 
done not more than six months before 
the election, 

25. The réll has to be revised 
because after the previous general elec- 
tion there may have been. cases where 
Some voters have ceased to be qualified, 
and there may be cases where some per- 
sons have since become qualified to 
vote. The period of six months has 
been fixed studiously so that the roll 
may be up-to-date in the sense that the 


“names of all those who have ceased to 


be qualified to vote upto six months 
prior to the election may be deleted, 
and the names of all those who have 
become qualified to vote upto six months 
prior to the election may be added in 
the electoral roll. This object will be 
defeated if the roll is revised long in 
advance and the valuable right of mak- 
ing claims for inclusion of names and 
for making objections for exclusion of 
names will be lost. 

In my opinion, it could not be the in- 
tention of the legislature that the process 
upto the stage of final publication of the 
roll may be completed at any earlier time 
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and merely the final roll be published 
within six months immediately preceding 
the election. If that were so there will 
be no substantial meaning in fixing a 
time limit. The publication of the final 
roll is after the decision of the claims 
and objections. No claims or objections 
ean be filed after publication of the 
final roll. It is on the publication of 
the provisional roll that claims and 
objections zre invited. Therefore, if 
there is any purpose behind fixing the 
outside limit of time (not exceeding six 
months) immediately preceding the elec- 
tion, it must be to enable the claimants 
and objectors to file their claims and 
objections. 

Thus mere’ publication of the final 
electoral rol. within six months next 
before the election. is mot compliance 
with the mendatory provisions econtain- 
ed in Section 32 (3) of the Act. I am 
therefore. of the opinion that “revision” 
connotes the whole process of revision 
of electoral roll which commences with 
the publication of the provisional elec- 
toral roll and the inviting of claims and 
objections, their inquiry and decision. 
To put it differently. the meaning and 
intent of Section 32 (3) is that all this 
process must begin and be completed 
not earlier than six months immediate- 
ly preceding the general election. 


26. _Tke Full Bench decision of 
the Delhi High Court is not in point. 
In that ease, Mr. A. K. Gopalan Chal- 
lenged the electoral roll. The Legisla- 
tive Assembly of Kerala was dissolved 
on June 26, 1970. According to Sec- 
tion 14 of tne Representation of the 
People Act, 1950. the qualifying date in 
relation to preparation of revision in 
every electoral roll means Ist day of 
January of the year in which it is pre- 
pared or revised. It was urged for Mr. 
Gopalan that the qualifying date was 
the ist January 1969 as the rolls were 
revised during the period between Nov- 
ember 15, 1969. and January 15. 1970. 
Fis contention was rejected, and it was 
held that the legislature did not intend 
the 1st January of the year. in which 
the preparation or revision of the elec- 
toral rolls is commenced, to be the quali- 
fving date for Section 14 (b) of the Re- 
presentation cf the People Act: It was 
further held that the electoral roll can 
be considered to be prepared or revised 
only when the entire process of prepa- 
ration or revision is completed. Till 
that stage the process remains inchoate 
and in the inceptive state. 


27. Frem the above narration it 
can be clearly seen that the point rais- 
ed in A. K. Gopalan’s case, AIR 1971 
Delhi 39 (FB) (supra) was quite diffe- 
rent. There. the question was what the 
qualifying date was. The provisions of 
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law were interpreted to mean that it 
was the Ist January of the year in which 
the process of revision was completed 
which was the qualifying date. There, 
the provision under consideration was 
different and it must be said with res- 
pect that the decision of the Delhi High 
Court commensurates with the object 
and purpose of the law, that is, all per- 
sons who became qualified to vote upto 
the Ist January of the year of the com- 
pletion of the roll should be included in 
the electoral roll If the list January 
of the year of commencing the revision 
of the roll were the qualifying date. all 
those who became qualified within the 
next one year would be deprived of the 
right to vote, although the revision of 
the roll was not completed. For the 
reasons I have given above the whole 
purpose of revision of electoral roll 
which is required under the mandatory 
provisions of Section 32. (3) of the Act 
would be defeated if the process of re- 
vision commences with the notice invit- 
ing claims and objections at any indefi- 
nite time, which may even be one year 
or two years or more, immediately pre- 
ceding the general election. On ‘this 
analysis it can be said that the princi- 
ple underlying the decision of the Delhi 
Court supports the view ï have taken, 


28. For these reasons I hold that 
in the present case the authorities did 
not comply with the mandatory provi- 
sions of Section 32 (38) of the Act. 


29. I am. however, of the opi- 
nion that this petition must be dismis- 
sed on the ground that the petition is 
not bona fide and the petitioners have 
not made out any case of infringement 
of this right. My learned brother Mr, 
Justice Raina has recorded the reasons 
in detail with which I agree. Not one 
of the petitioners was a candidate or 
even a voter. The name of not one of 
them was included in the electoral roll, 
It is an admitted position that the pro- 
visional roll was published on June 29, 
1969, when claims and objections were 
invited, but at no time did any of the 
petitioners apply for his name to ‘be in- 
cluded in the electoral roll. Thus they 
were never interested in the election 
either for being elected or for exercis- 
ing the right to vote. When the final 
roll was published on March 28, 1970. .or 
when the second final roll was published 
on April 25. 1970, they did not approach 
this Court as they have done now. ‘The 
election programme was published on 
August 17, 1970. Even then they did 
not move this Court by a writ petition, 
They filed this petition as late as on 
November 3, 1970. In my opinion this 
petition was not filed either bona fide or 
with due diligence and that the delay 
with which it was filed was undue, — 


Y 
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30. Shri Patankar endeavourec to 
argue that the petitioners had not 


attained the age of 21 years before July 
10. 1969, so that they could not file a 
claim for their names to be includec in 
the electoral roll. But then the leamed 
counsel could not substantiate this argu- 
ment. He had to admit that the reti- 
tion does not disclose the age of any 
of the petitioners. He told us that Raja- 
ram petitioner had attained the age of 
21 years on April 25, 1969, and. chat 
Mohammed Jalil petitioner No. 4 had 
attained the age of 21 years on Febru- 
ary 15. 1967. Since the provisional 
electoral roll was published on June. 29, 
1969, they both could lodge their cleims 
for inclusion of their names. But “hey 
did not. It is apparent that they came 
forward after the result of the election 
was declared in favour of respond=nts 
Nos. 4 to 8. It is obvious enough that 
this petition is not bona fide. 


31. It is also remarkable thet if 
the petitioners’ contentions were accept- 
ed the entire election would be a nul- 
lity, but they did not join as resvon- 
dents the successful candidates for the 
other four wards. It was only on Feb- 
ruary 4, 1971. that they applied for 
joining the elected members from those 
four wards. This js another reasor to 
hold that the petition is not bona fde. 


32. Mandamus is a discretionary 
writ. Having regard to the above cir- 
cumstances which are peculier and re- 
markable, I consider this as a fit case 
where mandamus must be refused and 
the election must not be set at naugkt on 
the technical ground. 

33. The petition is dismissed with 
costs. Counsel’s fee Rs. 50/~ for resson- 
dents 1 to 3 and Rs. 50/- for reson- 
dents 4 to 8 The balance amount of 
security deposited by the  petiticners 
shall be refunded to them. 

BY THE COURT 


34. The petition is dismissed with 
costs. Counsel’s fee Rs. 50/- for non- 
petitioners 1 to 3 and a similar fee for 
non-petitioners 4 to 8 The ba:ance 
amount of security. if any, shall be re- 
funded to the petitioners. 

Petition dismissed. 
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Act 
(7 of 1962), Section 31 —— Section does _ 
not apply to no-confidence motion and 
therefore a second resolution of no- 
confidence motion can be moved within 
six months of the first one defeated. 
(Paras 2 & 3) 


It is not the reconsideration of the 
same subject which alone is prohibited 
under Section 31. (Para 2) 

B. C. Verma, for Petitioner; Ku. 
Rama Gupta (for No. 1) and J. P. Baj- 
pai Dy. Advocate General (for Nos. 2 
and 3), for Respondents. 


BHAVE, J.:— The petitioner. who 
was Sarpanch of the Gram Panchayat, 
Lanji, district Balaghat, has filed this 
petition under Article 226 of the Con- 
stitution for a writ of certiorari for 
quashing the resolution of no-confidence 
dated 30-1-1971 passed by the Panchas 
of the said Gram Panchayat. 


2: On 26-10-1970, a no-confidence 
motion wes moved against the peti- 
tioner, but it was defeated. On 9-1- 
1971. a fresh requisition notice was sery- 
ed for moving a motion of no-confidence 
against the petitioner. A meeting was 
held on 30-1-1971 when the no-confi- 
dence motion was passed. The main 
contention of the petitioner is that the 
second resolution of no-confidence could 
not have been moved within six months 
of the first no-confidence motion defeat- 
ed on 25-10-1970. Reliance is placed on 
Section 31 of the Madhya Pradesh Pan- 
chayats Act, 1962, which reads as under: 


“31. No subject once finally disposed 
of by Gram Panchayat shall be recon- 
sidered by it within six months unless 
the recorded consent of not less than 
three-fourths of its Panchas has been 


[Prs, 1-3] 
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‘obtained thereto, or unless the prescrib- 


ed _authority has directed its reconside- 
ration.” 


The submission is that the, expression 
“No subject once finally disposed of” 
includes a no-confidence motion as well. 
What is prohibited under this section is 
reconsideration of the same subject. 
When a no-confidence motion is moved 
against any person, it is based on cer- 
tain allegations available at a particular 
time and when a second no-confidence 
motion is moved on some other allega- 
tions, it cannot be said that the same 
subject-matter was brought for reconsi- 
deration. We are, therefore. of the opi- 
nion that this section in terms does not 
refer to no-confidence motion. 


2. Apart from this, there are 
other reasons why this contention can- 
not be accepted, Chapter III of the M.P. 
Panchayats Act, 1962, consists of two 
parts, namely, constitution and conduct 
of business. In the first part is includ- 
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ed Section 24 which provides the proce- 
dure for moving no-confidence motion. 
Rules are also made under that section, 
The section read with the Rules pro- 
vides a complete and independent proce- 
dure as compared to other resolutions 
that can be assed by the Gram Pancha- 
yat in the conduct of its business. In 
the second vart of Chapter III, which 
is styled as Conduct of Business, Sec- 
tion 29 prov-des that rules can be made 
for the procedure to be followed at a 
meeting of the Gram Sabha and Gram 
Panchayat. Section 30 makes provisions 
for how anc when and the manner in 
which the meetings of the Gram Pancha- 
yat can be held or called. Then comes 
Section 31 which provides that no sub- 
ject once finally disposed of by the Gram 
Panchayat should be allowed to be re- 
considered within six months. It is thus 
obvious that Section 31 refers to the 
meetings of the Gram Panchayat called 
for the conduct of business and it does 
not refer to the special meeting for no- 
confidence motion specially provided for, 
Democratic process requires that a per- 
son having bst confidence of the elect- 
ed body cannot be allowed to function 
as its president or chairman. Allowing 
such a person to occupy the post for a 
period of six months even when he has 
lost confidence is contrary to the well- 
established notions of democracy. We 
are. therefore, of the opinion that the 
Legislature while enacting Section 31 
could not have intended to set at nought 
the said democratic process. 


4. For the aforesaid reasons, we 
are of opinion that there is no substance 
in the contention of the petitioner that 
no-confidence motion .could not have 
been moved against him within six 
months. The petition, therefore, fails 
and is dismissed with costs. Hearing 
fee is fixed at Rs. 100/- to be equally 
divided between the first and the third 
respondents. ‘The remaining amount of 
security after deduction of costs shall 
be refunded to the petitioner. 


Petition dismissed, 
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election purpose cannot be unchangeable 
for ever. State Government has power 
to alter them and im absence of allega- 
tions of mala fides, exercise of this power 
must be held for reasons though they 
are not expressly given. (Para 4) 
(B) M. P. Janapada Panchayats 
Election and Co-option Rules (1963), 
Rule 5 — Seats for Scheduled Castes 
and Scheduled Tribes should be reserved 
only in those constituencies where such 

population is most concentrated. 
(Para 5) 


Reservation in constituency having 
28 per cent instead of in another con~ 
stituency having 72 per cent of such 
population, is without jurisdiction and 
ultra vires, (Para 5) 

R. C. Rai, for Petitioners; M. V, 
Tamaskar, Dy. Govt, Advocate, for Res- 
pondents. 


BISHAMBHAR DAYAL, C. J.:=ə 
This is a petition by three members of 
Gram Panchayats who have challenged 
the validity of the delimitation of con- 
stituencies for the block declared by 
notification (Annex-3 to the petition) 
published in the Gazette dated 25th 
November 1970 and the notification 
issued by the Collector (Annex-4 to the 
petition) dated 4/12th December 1970 
determining the reserved constituencies, 


2. The contention of the peti- 
tioners is that the constituencies for the 
block were finally declared by notifica- 
tion (Annex-1 to the petition) published 
in the Gazette dated 26th September 
1969 and accordingly the petitioners 
among others got themselves elected to 
the Gram Panchayats. with a view to 
being elected for the block Panchayat 


‘and for further elections on that basis; 


and that after the petitioners had been 
elected from the Gram Panchayats the 
State Government altered the constituen- 
cies of the block so that the petitioners 
are now unable to contest the elections 
for the block Panchayat. It is alleged 
that the Government had no power to 
alter the constituencies once finally de~ 
termined so as to affect the future pro~ 
spects of the petitioners. It is further 
contended that the Collector by An 
mexure-4 has reserved wrong constituen~ 
cies for the election of members of the 
scheduled castes and scheduled tribes. 
Several objections have been taken for 
the invalidity of this notification deter- 
mining the reserved seats. But since 
after hearing learned counsel for both 
the parties we are satisfied that this 
determination by the Collector is with~ 
out jurisdiction, we will deal only with 
that matter in connection with this 
notification. 


3. On behalf of the respondents, 


so far as the alteration of the constituen- 
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cies is concerned it is contended chat 
the State Government has absolute 
power without any restriction to fix the 
constituencies as and when the Cov- 
ernment so considers fit and that the 
power exercised by the Government 
cannot be challenged except on the 
proof of mala fides which have not been 
alleged in this petition. Section 21 of 
the M. P. General Clauses Act is relied 
upon for the power in the Government 
to make alterations in any notification 
once issued by the Government. The 
contention on behalf of the petitioners 
in this respect is that the intention of 
the Legislature in passing the Panzha- 
yats Act is not to give this power of 
alteration of constituencies to the State 
Government. The submission is that 
under Section 360 of the M. P, Panzha- 
yats Act, the Act has provided for al- 
teration of Gram Sabhas and has given 
that power to the Government. Under 
Section 370 of the Act power has been 
given to the Government to alter the 
limits of a block. But no similar power 
to alter the constituencies in a block has 
been given in the Act and the intertion 
must. therefore be inferred that the 
State Government did not possess the 
power to alter the constituencies. 


å. After hearing learned counsel 
for both the parties we are not impres- 
sed by this argument on behalf of the 
petitioners. Constituencies could not be 
unchangeable for ever. So far as Sec- 
tions 360 and 370 are concerned. they 
- Telate to an addition to or subtraction 
from the area of a Gram Sabha or a 
particular block. The fixation of con- 


stituencies is not a matter of adding to. 


or subtracting from a particular Gram 
Sabha or block. It is a matter of re- 
distribution of a Gram Sabha into con- 
stituencies, That may be necessicated 
by several reasons from time to time 
e.g., efflux of population from one Gram 
Sabha to another or an increase or de- 
crease of population at one place or an- 
other and so on. The Legislature did 
not consider it necessary to provide 
any standard or circumstances under 
which only such an amendment could 
be made by the Government. The power 
to make amendments in the constituen- 
cies in the same block. was, therefore. 
left in the discretion of the Government. 
Since the power has been vested ir the 
Government, it is expected that the 
Government will exercise that power in 
a responsible way and only when it is 
necessary in the circumstances of the 
case, and will not, merely for the fun 
of it. start altering constituencies and 
including Gram Sabha from one con- 
stituency in another. However, i is 
worth noting that in the present case 


after the constituencies had. been final- | 
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ly determined by notification published 
in the Gazette dated 26th September 
1969, no reason was given why these 
constituencies were altered in about a 
year in November’ 1970, particularly, 
when the process of election had already 
started on the basis ofthe earlier noti- 
fication and elections of the Gram Pan- 
chayats had already been held on that 
basis. In the return also no reason hasi 
been shown why it was necessary to 
make the amendments. However, in 
this case even the petitioners do not 
allege any mala fides for this amend- 
ment and since power has' been exercis- 
ed which the Government did possess, 
it must be assumed that it was for good 
reasons, although the reasons have not 
been expressed. We are. therefore. not 
prepared in this case to declare the noti- 
fication altering the constituencies pub- 
lished in the Gazette dated 25th Nov- 
ember 1970 as invalid. 


5. With regard to the notifica- 
tion (Annex-4 to the petition) issued by 
the Collector determining the constitu- 
ency for scheduled castes and scheduled 
tribes, the power has to be exercised 
under Rule 5 of the Madhya Pradesh 
Janapada Panchayat Election and Co- 
option Rules, 1963. This Rule enjoins: 


“Such seats shall, as far as practic- 

able, be reserved in the constituency in 
which the population of the Scheduled 
Castes or Scheduled Tribes, as the case 
may be, is most concentrated.” 
On a perusal of the said notification. if 
appears that constituency No. 18 has 
been declared as reserved for scheduled 
tribes. But on a look at the last cen- 
sus, the fact is that constituency No. 19 
has 72.4 per cent. of scheduled tribe 
population while constituency No. 18 has 
only 28 per cent such population. This 
declaration was, therefore, wholly wrong 
and without jurisdiction. We according- 
ly quash the said notification. 


6. The petition is. therefore, part- 
Iy allowed. The notification (Annex-4) 
dated 4/12th December 1970 issued by 
the Collector is declared ultra vires and 
is quashed. Parties will bear their own 
costs of this petition. The outstanding 
amount of the security deposit shall be 
refunded to the petitioners. 


Petition partly allowed, 
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BISHAMBHAR DAYAL, C. J. AND 
R. J. BHAVE, J. 


Ramnaresh Swamy. Petitioner v. 
State Government of Madhya Pradesh 
and others, Respondents. 


Mise. Petn, No. 570 of 1970, D/- 
27-10-1971. 


M. P. Minor Mineral Rules (1961), 
Rule No. 6 Form No. 1 — Application 
for grant of lease to quarry minor mine- 
ral -—— Absence of full description of 
minor mineral in col. 6 of the form — 
Effect. i 


Limestone is a minor mineral only 
when it is used in kilns for manufacture 
of lime used as a building material; 
otherwise it is a major mineral. If in 
column 6 of form No. 1 merely lime- 
stone is mentioned it becomes an appli- 
cation for major mineral even though 
the form for minor minerals is used. 
Government would not be justified in 
taking into consideration such an appli- 
cation for lease to quarry minor mine- 
ral. Misc. Petn. No. 3 of 1968, D/- 2-9- 
1970 (Madh Fra). Rel on. (Para 5) 
Cases Referred: Chronological Paras 
Misc. Petn. No. 3 of 1968, D/- 2-9- 

1970 (Madh Pra); Gorelal Dubey 
v. State of Madhya Pradesh 5 

V. S. Dabir, P. V. Lele and A. P. 
Tare. for Petitioner; Y. S. Dharmadhi- 
kari Advocate General, for (Nos. 1 and 
2) and A. K. Garg (for No. 3). for Res- 
pondents: 


BISHAMBHAR DAYAL, C. J.:— 


This is a writ petition by Rammnaresh * 


Swamy who had applied for a quarry 
lease in respect of minor mineral viz., 
‘limestone used in kilns for manufacture 
of lime used as building material’. 'This 
Was in respect of khasra No. 346, area 
1.31 acres. Respondent No. 3 H. P. 
Pathak had applied for a larger area. in 
all 33.63 acres, including this particular 
plot No. 346 measuring 1.31 acres. In 
the application of respondent No. 3 the 
description of the material to be quar- 
ried was mentioned as “limestone for 
burning.” Since the application made 
by respondent No. 3 was in respect of 
a larger area, it could not be consider- 
ed by the Director of Geology and Min- 
ing and was to be considered by the 
State Government while the application 
of the petitioner being for a smaller area 
was to be considered by the Director of 
Geology and Mining. Both these appli- 
cations remained pending for more than 
the specified period and were, there- 
fore, deemed rejected, The petitioner 
filed an appeal against the deemed re- 
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jection of his application to the State 
Government which was transferred to 
the Board of Revenue as the powers 
had been delegated to the Board of 
Revenue. The Board of Revenue ulti- 
mately remanded the case for reconside~ 
ration on merits. In the meanwhile. res- 
pondent No. 3 applied for review to the 
State Government against the deemed 
rejection of his application and the State 
Government on 16th June 1969 revised 
the order of deemed rejection and 
granted a lease only with respect to 
plot No. 346. area 1.31 acres. for quar- 
rying purposes. In the original lease 
the description of the material to be 
quarried was the same as mentioned in 
the application viz., “limestone for burn~ 
ing”. The petitioner then filed the pre- 
sent application for quashing the order 
of grant in favour of respondent No. 3 
and contended that the application as 
well as the grant in favour of respon- 
dent No. 3 were illegal as the applica- 
tion did not mention any minor mine- 
ral for which a quarry lease was requir- 
ed and similarly the quarry lease grant- 
ed in favour of respondent No. 3 did 
not mention any minor mineral, 


2. The petitioner had also made 
an application to the State Government 
under Rule 30 of the M. P. Minor Mine- 
ral Rules, 1961, for exercise of suo motu 
powers and pointed out that the quarry 
lease in favour of respondent No. 3 was 
illegal on account of no minor mineral 
having been mentioned jn the applica- 
tion and in the lease granted in favour 
of the respondent. That application was 
dismissed by the State Government by 
order dated 5th September 1970 (An- 
nexure ‘G’ to the petition) by stating 
that the application was not according 


to rules (faama a AA % are) 


The petitioner has filed this writ peti- 
tion challenging the validity of the two 
orders, namely, the order dated 16th 
June 1969 granting a lease in favour of 
respondent No. 3 and the order dated 
Sth Sept. 1970 rejecting the petitioner’s 
application for exercise of powers under 
Rule 30 mentioned above, 


3. After the making of this writ 
petition, the State Government is said 
to have amended the words in the lease 
and has described the minor mineral as 
“limestone used in kiins for manufacture 


of lime used as building material.” 


4, The main contention of learn- 
ed counsel for the petitioner is that the 
grant in favour of respondent No. 3 was 
wholly illegal and the illegality having 
been clearly pointed out to the State 
Government the State Government was 
not right in rejecting the application as 
being contrary to rules and not giving 
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any reasons why it was not prepared to 
quash that illegal order. 


5. The contention on behalf of 
the respondents is that since the ap- 
plication had clearly been made under 
the M. P. Minor Mineral Rules and the 
necessary form for grant of a lease in 
respect of a minor mineral was used 
for making the application, it was not 
necessary for the applicant (respondent 
No. 3) to mention in column (6) the 
full description or definition of the minor 
mineral for which the quarry lease was 
sought, Column (6) of the applicetion 
form is as follows:— 


“Minor Mineral or Minerals wnich 
the applicant intends to mine”. 
The purpose obviously of getting this 
column filled by an applicant is that 
he should specify which minor mireral 
he wants to quarry. Unless he specifies 
the minor mineral there. it will noz be 
possible to determine whether the ap- 
plication was an application for quar- 
rying a minor mineral. Limestone can 
be used for several purposes and :t is 
a minor mineral only when, according 
to the notification issued by the Central 
Government, it is “used in kilns for 
manufacture of lime used as a buliding 
material”, If limestone is quarried for 
any other purpose, it will be a major 
mineral and will not be a minor mine- 
ral. If, therefore. in column (6) mere- 
ly limestone is mentioned and it is not 
mentioned that it will be used in <xilns 
for manufacture of lime used as a build- 
ing material, it would automatizally 
mean that the application is for mining 
limestone as a major mineral. There is 
thus incongruity in the application. 
‘Ithough the. form used by an applicant 
is for a minor mineral but the mineral 
he wants to extract is a major mineral, 
in such case the application would clear- 
ly be untenable. The State Government 
was not justified in taking into conside- 
ration such an application as a valic ap- 
plication for quarrying a minor mine- 
ral. The same view has been taken by 
this Court in Gorelal Dube v., State of 
M. P. Misc. Petn. No. 3 of 1968, D/- 
2-9-1970 (Madh Pra). The attempt of 
the State Government in correcting, 
after this writ petition has been fled, 
the quarry lease which was originally 
granted only for the purpose of quarry- 
ing limestone for burning was woolly 
unjustifiable, Even assuming that the 
State Government intended to grant a 
quarry lease for limestone used in kilns 
for manufacture of lime as a building 
material. that could not be granted un- 
less there was a valid application for it. 
Since there was no application for quar- 
` irying that minor mineral, such ar ap- 
plication could not be granted. Conse- 
quently, the grant made on 16th June 
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1969 in favour of respondent No. 3, even 
though it is taken in the correct form, 
was wholly illegal and without jurisdic- 
tion. We accordingly quash the order 
of the State Government dated 16th 
June 1969 granting the lease in favour 
of respondent No. 3. 


6. Since the lease in favour of 
respondent No. 3 is being quashed by 
this order, it is not necessary to say 
anything about the petitioner’s applica- 
tion under Rule 30 which was for the 
same purpose and which was rejected 
by the State Government on the mere 
ground that it was not in conformity 
with rules. That prayer has become in- 
fructuous and we need not pass any 
order in respect of that order of the 
State Government. 


7. The result, therefore. is that 
this petition is allowed as stated above. 
In all the circumstances of the case, we 
direct the parties to bear their own costs 
of this petition. The outstanding amount 
of the security deposit shall be refund- 
ed to the petitioner, 

bee Petition allowed. 


— 
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FULL BENCH 
T., P. NAIK. R. J. BHAVE AND G, P. 
SINGH, JJ. 


Rajnandgaon Roadways Private Ltd., 
Rajnandgaon, Petitioner v. The Tax Offi- 
cer-cum-Regional Transport Officer, Rai- 
pur and others, Respondents. 


Toii Pein, No. 314 of 1969, D/- 25-11= 


Madhya Pradesh Motor Vehicles 
(Taxation of Passengers) Act (17 of 1959), 
Section 10 — Recovery of Tax — Notice 
of demand -— Assessment order, when 
to precede. AIR 1968 Madh Pra 36, held 
overruled in AIR 1971 SC 2127. 

(Para 26) 


Where a tax-payer has submitted a 
return admitting his liability to pay 
certain amount as tax but fails to remit 
the amount in Government Treasury, 
the issue of notice of demand under Sec~ 
tion 10 of the amount shown in the re- 
turn does not become illegal on ground 
that assessment order is not passed. 
Where the operator himself has assessed 
the tax by admitting any amount as due 
from him as tax by filing a return which 
is neither incorrect nor incomplete and 
where there is no reason to hold that 
any tax or part of it has escaped as- 
sessment. no question of any further 
assessment of the tax by the Tax Officer 
arises., The amount admitted by the 
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operator as due from him in his return 
and accepted by the Tax Officer expres- 
sly or impliedly as correct and complete 
is the tax assessed. AIR 1968 Madh Pra 
36 held overruled in AIR 1971 SC 2127, 


Case law discussed, . 
{Paras 15, 18, 23, 26) 
Cases Referred: Chronological Paras 


(1971) AIR 1971 SC 2127 (V 58) = 
(1971) 3 Um N. P. 731, M. P. 
Singh v. Anand Transport Co. 
(P) Lid. 27, 29 

(1968) AIR 1968 SC 565 (V 55) = 
(1968) 1 SCR 661, Anandji Hari- 
das and Co, (P.) Ltd, v, S. P, > 
Kasture B 

(1968) AIR 1968 Madh Pra 36 
(V 55) = 1967 MPLJ 773, Rai- 
pur Transport Co. (P.) Ltd. v. 

M. P. Singh 3, 8. 20. 24, 27, 29 

{1966) 1966 MPLJ 650 = 1967 Jab 
LJ 790, Madhya Pradesh Trans- 
port Co. (P) Ltd. 
Tax  Offcer-cum-The 
Transport Officer, Raipur 

(1966) Misc. Petn. No. 305 of 1966, 
D/- 8-11-1966 (Madh Pra) 8 

(1964) AIR 1964 SC 766 (V 51) = 
(1964) 4 SCR 436, Ghanshyam- 
das v. Regional Asst, Commr, of l 
Sales Tax, Nagpur B 

(1963) AIR 1963 Madh Pra 339 - 
(V 50) = 1963 Jab LJ 703, 
Madhya Pradesh Transport Co. 
(P.) Ltd.. Raipur v. State of 
Madhya Pradesh 6 

(2962) AIR 1962 Madh Pra 108 
(V 49) = 1962 MPLJ 633, 

Madhya Pradesh ‘Transport Co. 


(P.) Ltd. v, State of Madhya 
Pradesh 6 
{1962) Mise. Petn. No, 292 of 1962 
(Madh Pra) 6 
{1961) Misc. Petn, No, 111 of 1961 
(Madh Pra) .- 6 
Y. S. Dharmadhikari. for Petitioner; 
Ku. Rama Gupta and R, P. Sinha, for 
Respondents. 
NAIK, J.:— This is a petition under 


Article 226 read with Article 227 of the 
Constitution whereby the petitioner 2 
private limited transport company, 
operating stage carriages, challenges its 
liability. under the provisions of the 
Madhya Pradesh Motor Vehicles (Taxa-~ 
tion of Passengers) Act, 1959 (hereinafter 
called the Act) to pay to the State 
Government, the passengers tax collected 
by it, for the period 1-2-1961 to 6-5-1962 
and which it had failed to deposit into 
the Government treasury in accordance 
ig the provisions of Section 6 of the 
ct 


2. The only question that arises 
for consideration is whether a tax pay- 
able. by a stage carriage operator ‘under 
S. 6 of the Act in accordance with the re- 


turn submitted by it under Section 5 of 
the Act, which he had failed to deposit 
into a Government treasury within the 
time prescribed or ever could be re- 
covered from it under the provisions of 
Section 10 of the Act as arrears of land 
revenue. 


3. The question has been answer« 


ed in the affirmative by a Division Bench 
of this Court in Madhya Pradesh Trans~ 
port Co, (P) Ltd.. Raipur v. The Tax 
Officer-cum-The Regional Transport Offi- 
cer, Raipur, 1966 MPLJ 650 wherein 
inter alia the contentions that as the 
case was not covered by the provisions 
of Sections 7. 8 or 9 of the Act, no 


_ notice of demand could be issued under 


Section 10 (1) of the Act nor could the 
liability be realised as arrears of land 
revenue by any coercive process under 
Section 10 (2) of the Act was negatived 
and it was held that the lability could 
be recovered as arrears of land revenue 
under the provisions of sub-section (2) 
of S. 10 of the Act. But in a later 
case reported in Raipur Transport Co, 
(P) Ltd. v. M. P. Singh Dy. Transport 
Commr., Madhya Pradesh, Gwalior, 1967 
MPLJ 773 = (AIR 1968 Madh Pra 36) 
a contrary view appears to have been 
taken. This later case says that there 
the operator has submitted a return and 
has not paid the tax amount as laid 
down under Section 6 of the Act, ‘the 
Tax Officer has necessarily to make an 
enquiry as regards the completeness or 
correctness of the return filed and the 
deposit of the tax by the operator, in 
accordance with S. 7; and it was only, 
when the amount payable by the ope- 
rator was so determined that a notice 


@of demand could be served on him under 


sub-section (1) of Section 10 of the Act, 
In this judgment no reference was made 
to the decision in 1966 MPLJ 650 (supra). 


4, This Full Bench has been con- 
stituted fo resolve the aforesaid conflict, 


5. Before discussing the question, 
we may briefly narrate the facts which 
have given rise to the controversy. 


6. The Act came into force on 
1-2-1961. Its validity was challenged 
in Misc. Petn, No. 111 of 1961 (Madh 
Pra) and it was inter alia held that as 
the’ Act did not under Section 3 there- 
of, authorise the operators to collect the 
tax from the passengers as extra fare, 
the Act could not become operative till 
that was done: Madhya Pradesh Trans- 
port Co, (Pvt.) Ltd, Raipur v. State of 
M.P., 1962 MPLJ 633 = (AIR 1962 Madh 
Pra 108). The State Legislature there- 
after passed the Madhya Pradesh Motor 
Vehicles (Taxation of Passengers) Am- 
endment and Validation Act, 1962 for 
removing the aforesaid lacuna. This 
amending Act was also allenged in 
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Mise. Petn. No. 292 of 162 (Madh Pra) 
but unsuccessfully. The decision is ze- 
ported in Madhya Pradesh Transport Co. 
(Pvt.) Ltd.. Raipur v. State of Madktya 
Pradesh, AIR 1963 Madh Pra 339, i 


T Even thereafter, even though 
the petitioner filed its return as required 
by Section 5 of the Act, it avoided to 
deposit the tax into tre Governm=nt 
treasury as required by Section 6 of ihe 
Act. Consequently, the petitioner was 
served with a notice of demand in resect 
of the passengers tax payable by it under 
Section 6 of the Act for the period &8- 
1961 to 28-3-1962. This was challenzed 
by it in Misc. Petn. No. 268 of 1965 which 
was heard along with Misc. Petn, No. 179 
of 1965 and as per decision in the case 
D/~ 23-2-1966 reported in 1966 MPLJ 
650 (supra), the challenge of the peti- 
tioner to the notice of demand was re- 
fected. Dixit, C. J., speaking for the 
Division Bench said:— 


“It is true that the tax amount, which 
fs now being recovered from the reti- 
tioners. is one which they should Fave 
deposited in the Treasury when they 
filed the returns and is not a tax amcunt 
determined against them either urder 
Section 7 or 8 or the amount of a penalty 
imposed on them under Section 9, But 
from the wording of stb-section (Z of 
S, 10. it is plain that the method of re- 
covery of the tax amount as arrears of 
land revenue is not confined only to the 
amount of tax determinsd under Se: 7 
or 8 to the amount of penalty under Sec- 
tion 9,” 

= vu wE = 


“It follows, therefore, that thcugh 
for the recovery of the amount of tax, 
which an operator should have paid under 
Section 6 of the Act, the first sub-sec- 
tion of Section 10 is not attracted, yet 
that tax amount by virtue of the provi- 
sions of sub-section (2) can be recov=red 
by the sale of the stage carriage or car- 
riages in respect of which it was due and 
the accessories thereof, and the attach- 
ment and sale of the carriages and the 
accessories can be under the appropiate 
law relating to the recovery of arrears of 
land revenue. 
the recovery of the tax emount as arrears 
of land revenue from the petitioners at 
least by the attachment and sale of the 
stage carriage or carrisges and the ac- 
cessories thereof in resvect of which it 
was due. The amount cannot, however, 
be recovered “from. th2 petitioners as 
arrears of land revenu by attachment 
and sale of their other Droperty.” 


«8 In the meanwhile one Reipur 
Transport Co. (Pvt.) Ltd.. had also chal- 
lenged the recovery cf passengers tag 
from it, which it had failed to de >osit 
into Government treasury under Sec, 6 


Thus there is no bar to 
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of the Act, by coercive process, as arrears 
of land revenue. This was registered as 
Misc. Petn. No. 305 of 1966 and decided 
on 8-11-1966 (Madh Pra). The decision 
is reported in 1967 MPLJ 773 = (AIR 
1968 Madh Pra 36). In this decision no 
mention is made of the earlier decision in 
Mise. Petn. No, 179 of 1965, D/- 23-2-1966 
reported in 1966 MPLJ 650 (supra) and a 
contrary view appears to have been laid 
down as stated earlier, 


9, Relying on the aforesaid view, 
the petitioner again challenges the re- 
covery of the passengers tax from it 
which it had failed to deposit under Sec- 
tion 6 of the Act for the period 1-2-1961 
to 5-5-1962 on the ground that before 
issuing any notice of demand or before 
resorting to coercive process for the re- 
covery of the tax as arrears of land re- 
venue, the tax officer had necessarily to 
make an enquiry as regards the complete- 
ness or correctness of the return filed 
and pass an order of assessment and as 
that had not been done. the proceedings 
for the recovery of the tax were liable 
to be quashed, 


10. Now the scheme of the Act 

for the recovery of the passengers tax 
from the operators is as follows ' 
_ _Sub-section (1) of S. 3 of the Act 
levies a tax on all passengers carried by 
stage carriages at the prescribed rate 
payable to the operators, 

Sub-sections (1-A) and (1-B) then 
authorise the operators to collect the tax 
as extra fare and to pay it to the State 
Government in accordance with the pro- 
visions of the Act, © 


Section 5 provides for submission of ` 


“ returns by the operators in the form and 


manner prescribed either daily or at such 
intervals as may be prescribed. The re- 
turns are delivered to the tax officer or 
to such prescribed officer as the tax offi- 
cer may specify. When a return is re- 
ceived by a prescribed officer he has to 
forward it to the tax officer within the 
time prescribed and in the manner pre- 
scribed. 
Section 6 then says— 


“The tax payable during any month 
In accordance with the returns submitted 
under Section 5 shall be paid into a Gov- 
ernment treasury by the operator and the 
receipt evidencing such payment forward- 
ed to the Tax Officer, on or before such 
date or dates of the month immediately 
Succeeding as may be prescribed in the 
case of fleet-owners and other operators.” 


. Section 7 prescribes for procedure 
for the assessment of the tax where no 
returns are filed as required by Sec, 5 
aforesaid or where the returns so filed 
“appear to the Tax Officer to be incorrect 
or incomplete.” 
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Section 8 deals with tax escaping as- 
sessment. It says— 

“Tf, for any reason, the whole or any 
portion of the tax leviable under this Act, 
for any month has escaped assessment, 
the Tax Officer may, at any time with- 
in, but not beyond, one year from the 
expiry of that month. assess the fax 
which has escaped assessment, after issu- 
ing a notice to the operator and making 
such inquiry as the officer may consider 
necessary.” . 

Section 9 provides for penalty for 
non-payment of tax under the provisions 
of Sections 6, 7 and 8. 

Section 10 deals with the recovery 
of the tax. It says— 

(1) In the cases referred to in Sec- 
tions 7, 8 and 9 the Tax Officer shall 
serve on the operator a notice of demand 
for the sums payable to the State Gov- 
ernment and the sums specified in such 

(Contd. on Col. 2.) 


Return filed 
(Section 5 of the Act) 


Return accepted 
(expressly or impliedly) 
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notice may be recovered from the opera- 
tor as arrears of land revenue. 

(2) The tax shall be a first charge on 
the stage carriage in respect of which 
it. is due as also on its accessories and 
such stage carriage and the accessories 
thereof may be attached and sold for the 
recovery of the tax under the appro- 
priate law relating to the recovery of 
arrears of land revenue.” 

Section 11 bars, subject to certain 


- concessions, the use of stage carriages in 


respect of which any tax or penalty is 
due from the operator or in respect of 
which no retúrns are filed as required by, 
Section 5. 

Section 12 provides for appeal to 
the prescribed authority, if the operator 
feels aggrieved by the notice of demand 
served on him under Section 10. 

11. The provisions of the Act Te- 
lating to the recovery of the tax may. 
graphically be reproduced as follows: - 


| 
No return filed 


[assessment (under Section 7 of the Act) and 


recovery under Section 10 (1) of the. Act.)] 


Return incomplete or incorrect 
[assessment (under Section 7 of the Act) and 


recovery (under Section 10 (1) of the Act.) 





Tax paid 
[Liability to deposit (ander 
. Section 6 of the Act.)] | 
Penalty imposed 


[imposition (under Section 9 of the Act) and 
recovery (under Section 10 (1) of the Act )] 


12. After an operator has collect- 
ed the tax, two contingencies may arise: 
either he files a return as required by 
Section 5 of the Act, or he does not file 
a return. If he does not file a return, an 
assessment has to be made against him 
under Section 7 of the Act and the re- 
covery of the tax so assessed as arrears 
of land revenue has to be preceded by 
the service on the operator of a notice 
of demand under Section 10 (1) of the 
Act. 


13. Where the return has been 
filed. it may be accepted by the Tax Ofi- 
cer expressly or impliedly. In neither 
case, there is to be an assessment which, 
under the scheme of the Act, envisages 
some sort of an enquiry after notice to 
the operator. In case of acceptance of 
the return. no enquiry of any kind is 
necessary, as there is acceptance of the 
assessment of the tax made by the 
operator himself as it were, 


— 


Tax not paid 
| 





No penalty imposed 
[recovery (under Section 10 (2) 
of the Act.)] 


14. TE. however. it appears to the 
Tax Officer that the return filed is incor- 
rect or incomplete, he has to make. a cor- 
rect and complete assessment which he 
is enjoined to do under Section 7 of the 
Act. The recovery of the tax so assessed 
has again to follow the procedure pre- 
scribed in Section 10 (1) of the Act. 

15. Now, where the return filed 
under Section 5 of the Act has been ac- 
cepted by the Tax Officer expressly or 
impliedly because it appeared to him to 
be neither incorrect nor incomplete, the 
Act envisages no order of assessment as 
such by the Tax Officer. The Act envi- 
sages that the operator in such cases 
shall voluntarily pay the tax, which, ac- 
cording to his return. he has admitted 
to be due from him, into the Government 
Treasury within the prescribed time. It 
is significant to note that the filing of 
the receipt before the Tax Officer evi- 
dencing the payment of the tax into the 
Government Treasury by the operator 
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under Section 6 of the Act has not b2en 
made a part and parcel of the return. If 


it were so, the non-filing of such receipt 
would have made the return filed under 
Section 5 of the Act incomplete and the 
provisions of Section 7 of the Act wculd 
have been attracted. Forms of return 
are prescribed under Rule 4 of the M P. 
Motor Vehicles (Taxation of Passeng=rs) 
Rules, 1959 (hereinafter called ‘the Rules’) 
and a perusal of the forms (Form I to 
Form IV) shows that they do not require 
any statement from the operator that the 
tax as per the return filed by him had 
been paid by him into the Government 
Treasury. It may also be noted hat 
while the returns are to be filed daily, 
weekly or monthly, as the case may be, 
the submission of receipts evidencing the 
payment of the tax has to be made 
monthly: (see Section 6 of the Act and 
Rule 7 of the Rules). which again shows 
that the filing of the receipt evidenzing 
the payment of the tax has not been 
made a part of the return, 


16. Two contingencies thus grise 
when the return filed under Secticn 5 
of the Act has been accepted expressly 
or impliedly. Either the tax is aid 
under Section 6 of the Act or it is not 
so paid. If tax has been paid, noting 
more need be done. But if the tax has 
not been paid, what are the cotrses 
which are open to the Tax Officer? No 
doubt. he may proceed to impose a Den- 
alty on the defaulting operator under 
Section 9 of the Act for non-paymert of 
the tax in terms of Section 6 of the Act, 
in which case he shall thereafter pro- 
ceed to recover the penalty under Sec- 
tion 10 (1) of the Act, but this section 
says nothing regarding the mode of re- 
covery of the tax which the operator 
was legally bound to deposit under Sec- 
tion 6 of the Act and which he had not 
so deposited. In regard to the tax waich 
the operator is required to deposit under 
Section 6 of the Act and which he has 
not so deposited, the Act makes no 
specific provision. But, even so, the 
undeposited tax is a liability owing by 
the operator to the State Government 
which, under Section 10 (2) of the Act 
has been made a first charge on the stage 
carriage in respect of which it is due, 
as also on its accessories and the mode 
of enforcing the charge is also provided 
by the sub-section saying that ‘such 
stage carriage and the accessories there- 
of may be attached and sold for the re- 
covery of the tax under the approrriate 
law relating to the recovery of arrears 
of land revenue’. When the tax admit- 
tedly due from the operator on the basis 
of his return has not been paid tnder 
Section 6 of the Act, the quantum of the 
tax is not in dispute and there is. taere- 
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fore, no need for an order of assessment 
which presupposes an undetermined liabi- 
lity for the payment of the tax: but 
when the case falls under Section 7 or 
under Section 8 of the Act, the quantum 
of the tax is in dispute—in the first case 
because no return is filed or because it 
appears to the Tax Officer that the re- 
turn is incorrect or incomplete. and in 
the second case because for any reason 
the tax has escaped assessment and con- 
sequently an order of assessment becumes 
necessary to determine the tax liability 
of the defaulting operator. Similarly. in 
the cases falling under the second cate- 
gory. the penalty. being undetermined, 
has to be determined after notice to the 
parties and this penalty has also, under 
Section 10 (1) of the Act. been made re- 
coverable as arrears of land revenue. 
But in regard to the tax proper, the 
liability being already admitted as per 
the return, the only. question is of the 
recovery of the tax which is recovered 
under sub-section (2) of S. 10 of the Act. 


17. Dealing with the question. the 
learned Chief Justice in M. P. Transport 
ens case, 1966 MPLJ 650 (supra) 
said:— 


i “It is true that the tax amount, 
which Is now being recovered from the 
petitioners, is one which they shouid 
have deposited in the Treasury when they 
filed the returns and is not a tax amount 
determined against them either under 
Section 7 or 8 or the amount of a penalty 
imposed on them under Section 9. But 
from the wording of sub-section (2) of 
S. 10. it is plain that the method of re- 
covery of the tax amount as arrears of 
land revenue is not confined only to the 
amount of tax determined under S. 7 or 
8 or to the amount of penaltv under Sec- 
tion 9. It will be seen that the first sub- 
section speaks of a notice of demand for 
the sum payable being served on the 
operator in cases falling under Ss. 7 8 
and 9. and further says that the sum 
specified: in such notice may be recover- 
ed from the operator as arrears of land 
revenue. But the operation of the second 
sub-section is not confined to the tax 
determined under Section 7 or 8 or the 
penalty amount imposed under Sec. 9, 
That sub-section says that— 


‘The tax shall be a first charge on 
the stage carriage in respect of which it. 
is due as also on its accessories and such 
Stage carriage and the accessories thereof 
may be attached and sold for the re- 
covery of the tax under the appropriate 
law relating to the recovery of arrears 
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of land revenue’. 
tk +t +w ys 


It follows, therefore, that though for 
the recovery of the amount of tax. which 
an operator should have paid under Sect- 
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tion 6 of th2 Act, the first sub-section of 
S. 10 is not attracted, yet that tax amount 
by virtue of the provisions of sub-sec, (2) 
can be recovered by the sale of the stage 
carriage or 2arriages in respect of which 
it was due and the accessories thereof, 
and the attechment and sale of the car- 
riages and fhe accessories can be under 
the appropriate law relating to the re- 
covery of arrears of land revenue. Thus 
there is no bar to the recovery of the 
tax amount as arrears of land revenue 
from the petitioners at least by the at- 
tachment and sale of the stage carriage 
or carriages and the accessories thereof 
in respect cd which it was due. The 
amount cannot, however, be recovered 
from the petitioners as arrears of land 
revenue by attachment and sale of their 
other proper-y.” 


18. In our opinion, the aforesaid 
observations lay down the correct law 
and are a cemplete answer to the peti- 
~ioner’s objections raised in these pro- 
ceedings, 


19. It was, however, argued' on 
the strength of Anandji Haridas & Co. 
'P) Ltd. v. S. P. Kasture, AJR 1968 SC 
565 that the non-deposit of tax under 
section 6 of the Act should be treated as 
on par with ‘fare escaping assessment’ 
within the meaning of Section 8 of the 
Act. The decision in that case can have 
no application to facts of our case be- 
cause what tke learned Judges by a majo- 
rity decided therein was that the Supreme 
Court in Ghanshyam Das v. Regional 
Asst. Commr. of Sales Tax, Nagpur, AIR 
1964 SC 766 had correctly defined the 
meaning of ihe expression ‘escaped as- 
sessment’? wken-they said that “the ex- 
pression ‘escaved assessment’ in Sec. 11-A 
of the Act (C P. & Berar Sales Tax Act, 
£1 of 1947) :ncludes that of a turnover 
which has not been ‘assessed at all, be- 
cause for one reason or other no assess- 
ment proceedings were initiated and 
therefore no assessment was made in res- 
pect thereof the reason being — “As 
seen earlier .t was the duty of the ap- 
pellants not only to submit their quarterly 
returns but send along with those re- 
turns the treasury challans in proof of 
the payment of the tax admittedly due 
from them. As they have failed to do 
so within the prescribed period, it follows 
that the turnevers in question had escap- 
ed assessment.” The learned Judges had 
earlier pointed out — “Rule 19 of the 
rules framed under the Act provides that 
every registered dealer should furnish to 
tie appropriaze sales tax officer his quar- 
terly return im the prescribed form within 
one calendar month from the expiry 
of the quarter to which the return re- 
= lates. Each of such returns submitted 


snould be accompanied by a treasury 
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challan in the form prescribed “in proof 
of the fact that he had paid the tax pay- 
able on the basis of his return.” It-aisa 
appears that under the provisions of the 
Sales Tax Act, there was no provision 
similar to Section 5 or 6 of Madhya 
Pradesh Motor Vehicles (Taxation of Pas- 
sengers) Act and that the scheme of the 

ales Tax Act required an assess- 
ment order in all cases. In the case 
we are dealing with the scheme of the 
Act is that in cases where returns are 
submitted under Section 5 of the Act 
and it does not appear to the Tax Officer 
that the returns so submitted are incor- 
rect or incomplete, there is neither oc- 
casion nor need to pass an assessmenf 
order. The assessment of tax made by 
the operator is accepted by the Tax Offi. 
cer as the tax liability due from him to 
the State Government. In such cases, as 
pointed out by us earlier, no assessment 
of the tax by Tax Officer is necessary 
and -the tax liability being admitted in 
terms of the returns submitted under 
Section 5 of the Act which are accepted 
by the Tax Officer expressly or implied- 
ly, all that remains to be done is to direc 
its recovery as arrears of land revenue 


_ under sub-section (2) of S. 10 of the Act, 


20. Reliance is also placed on the 
decision in Raipur ‘Transport Co. (P) 
Ltd.’s case. 1967 MPLJ 773 = (AIR 1968 
Madh Pra 36) (supra) wherein it is laid 
down that efore issuing a notice of 
demand. the Tax Officer has necessarily 
to make an order of assessment and even 
in cases where tax is not deposited in 
terms of Section 6 of the Act, the Tax 
Officer has necessarily to make an en- 
quiry as regards the correctness or com- 
pleteness of the returns filed and the 
deposit of the tax by the operator in ac- 
cordance with Section 7 of the Act. 


_ 2L The observations of the Divi. 
sion Bench bearing on the question are 
contained in paragraph 6 of its judgment 
and read as follows:— 


“It is plain from Section 7 of the Acf 
that where no returns have been filed or 
where the returns submitted by the 
operator are incorrect or incomplete, the 
Tax Officer is required to determine the 
sum payable to the State Government by 
way of tax after making due enquiry. 
This clearly envisages an assessment pro- 
ceeding and the making of an assessment 
order. So also, where the whole or any 
portion of the tax leviable under the Act 
for any month has escaped assessment, 
the Tax Officer is required to assess the 
tax which has escaped assessment. Tt 
must be noted that Cl. (b) of Section 7 
nowhere speaks of the deposit or non- 
deposit of the tax amount under Sec- 
tion 6. That being so, no limitation cf 
any kind can be read into that clause 
with reference to the deposit or non- 
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deposit under Section 6 of the tax 
amount. The Tax Officer has to deter- 
mine the sum payable to the State Gov- 
ernment by the operator by way of tax 
during the material month or portion 
thereof, no matter whether the operator 
has with the returns submitted by him 
under Section 5 deposited or not deposit- 
ed the tax amount payable under Sec- 
tion 6. Where along with the return the 
tax amount has been paid and the Tax 
Officer does not find the return to be in- 
correct or incomplete, no question of 
giving the operator an opportunitr of 
making his representation or of estabdish- 
ing the correctness or completeness oi the 
return submitted by him can arise. Yet, 
the Tax Officer has to pass an order told- 
ing the operator liable for payment of 
the tax in accordance with the return 
-submitted by him, adding that the tax 
amount has already been paid with the 
return. In such a case, the question of 
issuing a notice of demand for payment 
of tax amount cannot obviously crise. 
Where the operator has submitted z re- 
` turn and has not paid with it the tax 
amount as laid down under Section 6, the 
Tax Officer has necessarily to mak= an 
enquiry as regards the completeness or 
correctness of the return filed and the 
deposit of the tax by the operator in ac- 
cordance with Section 7. It is only when 
the amount payable by the operator is 
determined that a notice of demand can 
be issued to him for payment of the tax. 
An operator objecting to the notice of 
demand served on him has a right of ap- 
peal under Section 12. But from this it 
does not follow that the Tax Officer is 
under no duty to pass an order cGeter- 
mining the amount of tax payable by 
the operator before issuing a notice of 
demand against him. Indeed, Secticn 10 
of the Act, when it says that ir the 
cases referred to in Ss. 7, 8 and E the 
Tax Officer shall serve on the operator a 
notice of demand for the sums payable 
to the State Government, presupposes 
that an order of assessment has been 
made under the earlier provisions af the 
Act. An order of assessment is necessary 
not only for the validity of the notice of 
demand, but also for enabling the appel- 
late authority to see whether the tax has 
been correctly assessed or not anc the 
demand made against the operator is or 
is not justified.” 


22. The proposition laid down in 
the aforesaid paragraph may be summa- 
rised as follows:— 


(i) The provisions of Sections 
8 of the Act envisage an assessment of 
tax by the Tax Officer after due enquiry. 


(ii) Section 7 (b) nowhere speaxs of 
deposit or non-deposit of the tax amount 
under Section 6 of the Act and that being 
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so, no limitation of any kind can be read 
into that clause with reference to deposit 
or non-deposit of the tax under S. 6. 


(iii) Whether the tax is deposited or 
non-deposited in terms of Section 6 of 
the Act in pursuance of the return filed 
under Section 5 of the Act, the Tax Offi- 
cer has, in all cases, to determine the 
sums payable by the operator as tax to 
the State Government:— 


(a) Where along with the return the 
tax has been paid by the operator and 
the Tax Officer does not find the return 
incorrect or incomplete, he has to pass 
an order holding the operator liable to 
tax in accordance with his return. adding 
that the tax has already been paid with 
the return. 


(b) Where in terms of the return no 
tax has been paid by the operator as re- 
quired by Section 6 of the Act, the Tax 
Officer has necessarily to make an en- 
quiry in terms of Section 7 as regards 
the correctness or completeness of the 
return filed and the deposit of the tax. 


(iv) A notice of demand has been 
made appealable under Section 12 of the 
Act and, therefore, every notice of 
demand must necessarily be preceded 
with an order of assessment, not only to 
make the notice of demand valid but also 
to enable the appellate authority to see 
that the tax has been correctly assessed 
or not and the demand is justified or not, 


, (v) A notice of demand under Sec- 
tion 10 (1) of the Act presupposes the 
making of an order of assessment. 


23. - It is true that the provisions 
of Sections 7 and 8 of the Act envisage 
an assessment of the tax by the Tax Offi- 
cer; but that is because in cases govern- 
ed by those sections there has been no 
assessment of the tax either because no 
return had been filed, or because the re- 
turn filed was incorrect or incomplete, 
or because for any reason the tax had 
escaped assessment. In our opinion, 
where, however, the operator himself has 
assessed the tax by admitting any amount 
as due from him as tax by filing a return 
which is neither incorrect nor incomplete 
and where there is no reason to hold 
that any tax or part of it has escaped as- 
sessment, no question of any further as- 
sessment of the tax by the Tax Officer 
arises. The amount admitted by the 
operator as due from him in his return 
and accepted by the Tax Officer express- 
ly or impliedly as correct and complete 
is the tax assessed. We see no justifica- 
tion for holding that even in such cases 
a formal order of assessment must neces- 


_ sarily be passed. The scheme of the Act 


as we read it does not, in our opinion, 
envisage such an assessment. 


24. The opinion of the learned 
Judges of the Division Bench in the 
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Raipur Transport Co. (P) Ltd.’s case, 1967 
MPLJ 773 = (AIR 1968 Madh Pra 36) 
(supra) that evén in such cases an order 
of assessment is necessary appears to 
proceed from the > premise that unless 
there is proof of payment of the tax 
under Section 6 of the Act, the return 
filed under Section 5 must necessarily be 
held to be incorrect or incomplete within 
the meaning of Section 7. We, however, 
see no justification for so holding. The 
section of the Act, as we have observed 
earlier, does not envisage the furnishing 
cf evidence as to payment of the tax 
edmittedly due as per the provisions of 
Sections 5 and 6 as a part and parcel of 
the return under Section 5 of the ‘Act. 
Neither the language of Section 5 of the 
Act nor the forms of the return (Form I 
to Form IV) prescribed by the Rules re- 
cuire the payment under Section 6 of 
the Act to 5e certified as part of the 
return so that, in the absence of such 
evidence, the return could not be held to 
be incorrect or incomplete. We are fur- 
tner of opinion that the provisions of 
Section 7 of the Act have no application 
to such a case and. in so far as the Raipur 
Transport Co. (P) Ltd.’s case, 1967 MPLJ 
773 = (AIR 1968 Madh Pra 36) (supra) 
held that ‘where the operator has sub- 
mitted a return and has not paid with it 
the tax amount as laid down under Sec- 
tion 6, the Tax Officer has necessarily to 
make an enquiry as regards the complete- 
ness or correctness of the return filed and 
the deposit of the tax by the operator in 
accordance with Section 7’, it was not 
correctly decided, 


25. We may also point out that it 
is not every notice of demand that is 
made appealable under Section 12 of the 
Act but only such notices of demand as 
were made under Sections 7, 8 and 9 of 
tke Act. Notices of demand under Sec- 
tion 10 (1) of the Act must necessarily 
be preceded with an assessment order 
after due enquiry because in such cases 
there has been, in the nature of things, 
no determination of the tax liability or 
tke penalty to be paid by the operator. 
But in cases where the amount of tax is 
acmitted in the return under Section 5 
of the Act and is not disputed by the 
Tax Officer expressly or impliedly, no 
question of assessment of tax arises and 
such notices of demand requiring the 
oferator to pay the tax or suffer coercive 
process for its recovery as arrears of land 
revenue have not to be preceded with 


any enquiry for the determination of the . 


amount of tax liability which has already 
been admitted and accepted as such by 
th Tax Officer. In such cases, notices 


of demand, not having been made under 
Section 10(1) of the Act are not appeal- 
able as the tax liability having been ad=- 
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mitted and accepted by the Tax Officer 
there is nothing to appeal against.. 


26. In the result, we see nothing 
irregular or illegal in the notice of de- 
mand requiring the petitioner to pay its 
passenger tax liability which it ought to 
have deposited under Section 6 of the 
Act in pursuance of its return filed under 
Section 5 of the Act. nor do we see any- 
thing irregular or illegal in the State 
Government realising the said passenger 
tax dues from the petitioner by the 
attachment and sale of its stage carriages. 

27. After my opinion had been 
prepared, and was under consideration 
of Bhave, J., the decision in M. P. Singh 
v. Anand Transport Co. (P) Ltd.. AIR 
1971 SC 2127 came which overruled the 
decision in 1967 MPLJ 773 = (AIR 1968 
Madh Pra 36) which further supports my 
opinion that Raipur Transport Co. (P) 
Ltd., Raipur’s case was not correctly, 
decided. 

28. The petition be dismissed with 
costs. Counsel’s fee Rs. 200/-. 

BHAVE, J.:— 29. In a recent 
decision of the Supreme Court in AIR 
1971 SC 2127 it has been held:— 


“We are unable to accede to the con- 
tention which prevailed with the High 


Court that even where returns had been ` 


submitted but the tax has not been paid 
the Tax Officer is bound to make an 
order before serving a notice of demand 
even though the demand is strictly in ac- 
cordance with the returns which have 
been submitted. Section 7 rules out any 
such course to be followed by the Tax 
Officer. It is only when the returns have 
not been submitted or when returns sub- 
mitted are found to be incorrect and in- 
complete that the Tax Officer has to make 
an inquiry and determine the sum pay- 
able by the operator by way of tax. 
Similarly if there has been escapement 
of tax proceedings have to be taken under 
Section 8 and an order has to be made 
after an enquiry. The position would be 
same if penalty is sought to be levied 
under Section 9. But where returns 
have been accepted as correct nothing 
more need be done except to recover the 
tax due which has not been paid and no 
assessment order need be passed in view 
of the express language of S. 7.” 
The result of this pronouncement is that 
the decision in 1967 MPLJ 773 = (AIR 
1968 Madh Pra 36) stands overruled. I, 
therefore, agree with the order proposed 
by Naik, J. 
.G. P. SINGH, J.:— 30. For the 
reasons given by Bhave, J.. I agree that 
the petition be dismissed with costs. 
Petition dismissed, 
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AIR 1972 MADHYA PRADESH 9 
(V 59 C 26) . 


BISHAMBHAR DAYAL, C. J. AND 
R. J. BHAVE, J. 
Bhagwandas and another, Petitioners 


v. State of Madhya Pradesh and otkers, 
Respondents. 


Misc, Petn. No. 275 of 1970, D/- 17-1- 
1972, 


(A) M. P. Nirashriton Ki Sahavata 
Adhiniyam (12 of 1970), Pre. — Legisla- 
tion providing for the helpless — Legis- 
lation is within scope of State Legislation 
under Sch. 7, List 2, Item 9 read with 
Art. 41 — (X-Ref:— Constitution of 
India, Art. 41, Sch. 7, Entry 9). 

(Para 4) 


(B) M. P. Nirashriton Ki Sahayata 
Adhiniyam (12 of 1970), Ss. 1(3), 4 to 7, 9 
— Validity challenged on ground of ex- 
cessive delegation — Except S. 4(_)(i), 
other provisions are not open to challenge 
— Ultra vires $. 4(1)(i) being separable, 
validity of other parts of Act is not 
affected ~— (X-Ref:— Constitution of 
India, Art. 245 — Delegated legislation) 
— (X-Ref:— Constitution of India, Scan. 7, 
List 2, Entry 49) — (X-Ref:— Cons-itu- 
tion of India, Art. 14). (Para 14) 

When the purpose of the Act is char- 
ly specified by the Legislature and ihe 
method of collecting funds and the dis- 
tribution thereof has also been provided, 
it cannot be said that the delegation is 
excessive in favour of the executive Gov- 
ernment. Since the conditions in 2ach 
local authority must be different from one 
another, there is no force in the corten- 
tion that in treating different local artho- 
rities in a different way so far as the ap- 
plicability of certain provisions of the 
Act is concerned, any inequality so ¿s to 
violate the provisions of Art. 14 of the 
Constitution has been brought about. The 
State Government is certainly entitled to 
see from time to time as to which oi the 
local authorities are capable and in a 
position to undertake the responsikility 
under the Act and to apply the Act to 
such local authorities only. (Para 6) 


The State could validly empowe: the 
local authorities to impose taxes for meet- 
ing the expenses of the destitutes iJ the 
levies could have been imposed by the 
State itself under the taxing entries. The 
-Impugned levies are for public purroses. 
AIR 1965 SC 1107, Rel. on. (Paza 7) 


The liability imposed upon the mar- 
ket committee by Section 4(1)(i) to con- 
tribute from its own income, which is a 
fee charged for another purpose. towards 
the maintenance of the destitutes by local 
authorities, creates a conflict and is 
illegal. Such a liability to contribute is 
not justified by any taxing provision 
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enabling the State Government to impose 
such a tax under its taxing power, Such 
a contribution is not covered by any of 
the specified taxes in List II of the 
Seventh Schedule to the Constitution. It 
must, therefore. be held that the provi-~ 
sion for this contribution is ultra vires. 

(Para 8) 


Section 4, second part, so far as it 
provides for the collection of grain from 
the purchasers within the market area 
and its distribution according to the dir- 
ections of the State Government, is not 
illegal. (Para 9) 

Section 5 is not illegal on the ground 
of excessive delegation. The maximum 
rate having been prescribed. the deléga- 
tion of power to the State Government 
to fix the actual rate according to the 
needs of the local authority is not exces- 
sive delegation. (Para 10) 


Nor is Section 6, under which a local 
authority has been authorised to organize 
the collection of charities from house to 
house. It is not a compulsory exaction 
in any sense and the attack against this 
provision that it is an illegal exaction is 
wholly unjustified. (Para 11) 


Section 7 of the Act authorizes the 
imposition of a cess on lands and build- 
ings situated within the local area. This 
imposition is a tax on lands and build- 
ings covered by Entry No. 49 in List IL 
of the Seventh Schedule to the Constitu- 
tion. This imposition must. therefore, 
clearly be within the legislative sphere of 
the State Legislature. The challenge, 
therefore, that this provision is not sanc- 
tioned by any of the entires in the Con- 
stitution is not justified. The delegation 
of power to determine the actual rate in 
each local area delegated to the execu- 
tive Government is also not excessive. 

(Para 12) 


Section 9. which authorizes the fram- 
ing of the rules by the State Government 
cannot be challenged on the ground of 
excessive delegation. 1972 Tax LR 13861 
(SC) & AIR 1958 SC 560. Referred. 

(Para 13) 

Cases Referred: Chronological Paras 
(1971) Civil Appeals Nos. 362 and 
1972 of 1969, D/- 21-10-1971 = 
1972 Tax LR 1861 (SC). M/s. Sita 
Ram Bishambhar Dayal v. State 

of Uttar Pradesh 5 
(1965) AIR 1965 SC 1107 (V 52)= 
(1965) 2 SCR 477, Corporation of 

Calcutta v. Liberty Cinema 7 
(1959) AIR 1959 SC 586 (V 46)= 
1959 Supp (2) SCR 71, Western 
India Theatres Ltd. v, Municipal 

Corporation of the City of Poona q 
(1958) AIR 1958 SC 560 (V 45)= 
1959 SCR 379. State of Madras 
v. Gannon Dunkerley & Co, 

(Madras) Ltd. 5 


96 M: P. * [Prs 1-6] 
R. S: Dabir. YV. S. Dabir and A, P. 


-: Tare, for. Petitioners; Y. S. Dharmadhi-~ 


:. Eari. Advocate General and M. V. Tamas- 

- kar, Deputy Govt. Advocate (for No. 1) 
end D. M. a (for No, 3), for 
Respondents, 


BISHAMBHAR DAYAL, C. J.: This 
_crder will also govern the disposal of 
Miscellaneous Petition No. 618 of 1970. 


2. These are two petitions under 
Article 226 of the Constitution challenging 
the validity of the Madhya Pradesh Nira- 
shriton Ki Sahayata Adhiniyam, 1970 
(M. P. Act No. 12 of 1970, hereinafter 
called the Act). Several grounds have been 
taken for- attacking individual provisions 
cf the Act, but the general attack against 
the Act is that the State Government has 
ro power to pass any legislation on the 
subject of providing for the helpless. 
Individual provisions of the Act are chal- 
Ienged either upon the ground that the 
State Legislature has delegated uncont- 
rolled power to the executive and the 
delegation is invalid or on the ground 
taat the provisions infringe the equality 
clause under Art. 14 of the Constitution. 


3. Before dealing with the indi- 
vidual provisions and the grounds on 
which they have been attacked, it may be 
noted that the main purpose of the Act 
is to place the responsibility upon the 
local authorities to provide for the des- 
titutes within their local areas, The pre» 
amble of the Act is:—- 


‘An Act to make provision for assis- 
tance to destitutes by making it obliga-~ 
tory on the local authorities to provide 
relief to them and for matters connected 
therewith.” 


The Act itself has been made applic- 
able to the whole of the State, but the 
effective provisions of it can be extended 
to such parts as the State Government 
may consider suitable. The word “desti-~ 
tute” has been defined in Section 2(a) of 
- the Act. It includes old and infirm per- 
sons and blind, deaf, dumb or otherwise 
disabled persons, The term “local autho- 
rity” has also been defined in S, 2(d) as 
meaning a Municipal Corporation, Muni-« 
cipal Council, Notified Area Committee, 
Gram Panchayat or Adivasi Panchayat. 
Thus, destitute persons residing within 
‘these areas are to be provided for by 
these local authorities. It has been made 
ccmpulsory on these local authorities to 
make such provision by Section 3. Sec- 
tions 4 to 7 provide for raising of funds 
to meet these expenses and their indivi- 
dual provisions having been attacked 
separately, they will be dealt with here- 
after. Section 8 creates an obligation to 
scend the amount realised from the im~ 
positions provided for in the Act for the 
relief of the destitutes in accordance with 
the provisions of the Act. Section 9 
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‘challenged on the 
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gives power to the State Government to 
yake rules. 


4, It wil be seen that the very 
purpose of the Act is to take care of the 
helpless. Article 41 of the Constitution 
is as follows:— 


“The State shall, within the limits of 
its economic capacity and development, 
make effective provision for securing the 
PIONS Scicivcsccvedacscs to public assistance in 
cases of unemployment, old age, sickness 
and disablement .....cssceee POATA 


List II in the Seventh Schedule of 
the Constitution by item No. 9 empowers 
the State Legislature to make laws for 
“relief of the disabled and unemploy- 
able.” This clearly indicates that the 
subject of legislation for this purpose is 
soare within the scope of State Legis- 
ation. 


5. Before dealing with individual 
provisions of the Act, which have been 
ground of excessive 
delegation of power to the executive 
authority, it would be helpful to quote 
from a recent decision of the Supreme 
Court in M/s. Sita Ram Bishambhar 
Dayal v. State of Uttar Pradesh. Civil 
Appeals Nos. 362 and 1972 of 1969, D/- 
21-10-1971 = (reported in 1972 Tax LR 
1861 SC) where the validity of S. 3-D (1) 
of the U. P. Sales Tax Act, 1948, was 
challenged among others on the ground 
of excessive delegation, ‘Their Lordships 
after discussing the position of the 
modern legislature and the responsibility 
of the State Government observed as 
follows:— 


“Text book doctrines evolved in the 
19th century have become out of date. 
Present position as regards delegation of 


legislative power may not be ideal. but - 


în the absence of any better alternative, 
there is no escape from it. The legisla- 
tures have neither the time, nor the re- 
quired detailed information nor even the 
mobility to deal in detail with the in- 
numberable: problems arising time and 
again. In certain matters they can only 
lay down the policy and guidelines in as 
clear a manner as possible.” 

Their Lordships also followed their 
own dictum laid down in State of Madras 
v. Gannon Dunkerley & Co. (Madras) 
Ltd. 1959 SCR 379 = (AIR 1958 SC 560) 
and quoted the following passage:— 


“Now, the authorities are. clear thaf 
if is not unconstitutional for the legis- 
lature to leave it to the executive to 
determine details relating to the working 
of taxation laws, such as the selection of 
persons on whom the tax is to be levied, 
the rate at which it is to be charged in 
respect of different classes of foods and 
the like.” 


6. In the light of the above ob- 
servations we now proceed to consider 
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the attack on individual provisions of the 
Act. By sub-section (3) of S. 1 pcwer 
has been given to the State Government 
to extend certain provisions of the Act 
to different areas in the State and the 
contention is that this power is unres« 
tricted and unguided and is discrimina- 
tory inasmuch as the State Government 
is authorized to treat different parts of 
the State in a different way. In this 
connection it is noteworthy that the res- 
ponsibility is to be placed on the local 
bodies to take. care of the destitutes. 
Such a responsibility depends upon the 
capacity of a particular local bocy to 
‘undertake that responsibility and also the 
existence of and the number of such des- 
titutes who really need help in a rarti- 
cular locality, as also on the capaci-y of 
that locality to provide the necessary 
‘machinery for the impositions permitted 
under the Act and thus to make it possi- 
ble for the local body to take proper care 
of the destitutes. These elements must 
differ from local authority to local 
authority and it was not possible 
for the Legislature to make a uni- 
form rule applicable to all local a.tho- 
rities. It had necessarily, therefore, to 
leave it to the executive Government to 
investigate into these and such other con~ 
ditions as are necessary for the aprlica-~ 
tion of the Act in respect of each local 
authority and to apply such provisicns of 
the Act as would serve the purposes for 
which the Act has been passed. 


We are, therefore, of opinion that In 
such a case when the purpose of the Act 
is clearly specified by the Legislature and 
the method of collecting funds anid the 
distribution thereof has also been provid- 
ed. it cannot be said that the delegation is 
excessive in favour of the executive Goy- 
ernment. Since the conditions in each 
local authority must be different from 
one another, we see no force in the con- 
tention that in treating different local 
authorities in a different way so iar as 
the applicability of certain provisicns of 
the Act is concerned, any inequality so 
as to violate the provisions of Art. 14 of 
the Constitution has been brought about. 
The State Government is certainly en- 
titled to see from time to time as to 
which of the local authorities are capable 
and in a position to undertake the res- 
ponsibility under the Act and to apply 
the Act to such local authorities orly. 


7. This brings us to the considera- 
tion of the question of the validity of 
Sections 4 to 7 which provide for raising 
of the funds to meet the expenses to be 
incurred in providing for the destitutes. 
We have already noted that Item 9 of 
List II of the Seventh Schedule confers 
legislative power on the State to enact a 
law for relief of the disabled ani un- 
employable: It is not disputed before us 
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that the State Government could validly 
make the impugned law under Item 9 of 
the State List. The contention, however, 
was that inasmuch as. the State Govern- 
ment is authorised to impose taxes only 
under certain Entries, it had no authority 
to impose taxes when it was enacting a 
law under Item 9. For the purposes of 
that law only ‘fees’ could be imposed 
with the necessary restriction of quid pro 
quo. Inasmuch as the persons to be taxed 
were not to receive any benefit, even re- 
mote, under the Act, the exaction could 
not be justified as a ‘fee’ as well. We 
find it difficult to accept this -conteniion. 


The scheme of the Act is that the 
responsibility of looking after the destitu- 
tes is placed on the local authorities and 
the local authorities have been authorised 
to recover certain taxes for this purpose. 
It is now well-recognized that all the 
taxing power of the State Government 
can be delegated to the local authorities 
subject to certain controls by the State 
Government. Under the impugned Act 
this very objective has been achieved. 
The Act first makes it obligatory on the 
local authorities to look after the desti- 
tutes and then provides for the finances 
by authorising the local bodies to recover 
certain taxes, While doing that. the 
Legislature has also taken care to fix the 
limits which cannot be exceeded. There 
is, therefore, no unguided delegation of 
legislative authority to the local bodies. 


In Corporation of Calcutta v. Liberty 
Cinema, (1965) 2 SCR 477 = (AIR 1965 
SC 1107) the Corporation of Calcutta had 
imposed a fee on the cinema houses cn 
the basis of seating capacity and the res- 
pondent had to pay the fee of Rs. 6000/- 
per year on that basis. It was contend- 
ed that the recovery could not be 
justified as a fee, as it had no element 
of quid pro quo. Their Lordships of the 
Supreme Court upheld the levy as a 
tax. This was on the principle that to 
the local authorities the right of the 
State Government to impose taxes can 
be validly delegated, On the same prin- 
ciple, the levy by the Municipal Cor- 
poration of the City of Poona was up- 
held by their Lordships of the Su- 
preme Court in Western India Theatres 
Ltd. v. Municipal Corporation of the 
City of Poona, AIR 1959 SC 586. As a 
matter of fact, in both these cases the 
authority of the local bodies to collect 
the taxes was not challenged. The cha- 
lenge was regarding excessive delega- 
tion. We are, therefore, of opinion that 
the State could validly empower the 
local authorities to impose taxes for 
meeting the expenses of the destitutes 
if the levies could have been imposed 
by. the State itself under the taxing 
entries, It cannot also be seriously dis- 
puted that the impugned levies are for 
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public purposes. We shall, therefore, 
consider sections 4 to 7 of the Act in 
this light. 

8. By Section 4 (1) (i) of the Act. 
M. P. Agricultural Produce Market 
Committees constituted under the M. P. 
Agricultural Produce Markets Act. 1960 
(No. 19 of 1960) have beén directed to 
-contribute annually to the expenditure 
incurred by the local authorities on the 
care of the destitutes under the Act. 
By Section 4 (1) (ii) of the Act such 
‘market committees have also been 


directed to collect at such rate as “the - 


State Govérnment may by general or 
special order specify” such quantity of 
grain from every purchaser. not exceed- 
ing 500 grams per quintal and to deliver 
the same to the local authority accord- 
ing to the directions of the Government. 
The objection to the first imposition, 
namely, the proportionate contribution 
to be made by the market committee, 
is that the State Government cannot 
take away the income of the market 
committee as it is a fee charged for the 
markets and not for the purpose of 
looking after the destitutes and under 
the M. P. Agricultural Produce Mar- 
kets Act, 1960 the market committee 
is bound to spend its income over thé 
purposes of the agricultural markets 
only. Reliance is placed on Ss. 21 and 22 
of the Agricultural Produce Markets 
Act, 1960. Section 21 creates a Market 
i emia Fund and. eae 22 pro- 
vides: 


RA the naka nee ner 
fund may be expended for | the follow- 
ing purposes only, ......sssese 


It then enumerates ` ten purposes 
over which the money can be spent. 
Thus, under the Agricultural Produce 


Markets Act the market committee 
cannot spend the market committee 
fund on any other purpose. We agree 


with learned counsel for the petitioners 
that the liability imposed upon the mar- 
ket committee by S. 4 .(1) (i) of the 
Nirashriton Ki Sahayata Adhiniyam, 
1870, to contribute from its own in- 
come, which is a fee charged for ano- 
ther purpose towards the. maintenance 
of the destitutes by local authorities, 
creates a conflict and is illegal. We are 
also of opinion that such a liability to 
contribute is not justified by any tax- 
ing provision enabling the State Go- 
vernment to impose such a tax under 
its taxing power. Such a. contribution 
is not covered by any of the specified 
taxes in List II of ` the Seventh Sche- 
dule to the Constitution. 
hold that the provision for this contri- 
bution is ultra vires. 


9. As regards the provision con- 
tained in the second part of Section 4 
(1} of the Act which provides for the 
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-said to be 
rate would depend 


State 


We. therefore . 
fix the 
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collection of certain quantity of. grain 
from the purchasers within the market 
area, the challenge was that the actual 
rate of such collection has been 
left to the executive Government and 
it is an excessive delegation. It was 
also argued that this cannot be justi- 
fied either under any of the taxation 
heads within the power of the - State 
Legislature or as fees. We are unable 
to agree with this contention of learned 
counsel for the petitioners. This collec=e _ 
tion by the market committee is clearly 

in the nature. of a purchase-tax covered 
by Entry 54 of List IT in the Seventh 
Schedule to the Constitution which Is 


as follows:— 


"Taxes on the sale or purchase of 
goods other than newspapers, subject 
n, the provisions of Entry 92-A of List 


The Legislature having fixed the 
maximum rate at which grain can be 
collected under this head, the delega- 


‘tion of power to fix the actual rate 


according to the varying needs of each 
local authority, which would get the 
benefit of. such collection. cannot be 
excessive delegation. The 
upon the number 
of -destitutes who have to be cared for 
and the amount that is likely to be 
collected -depending upon the extent 
of grain trade being carried on in a 
particular area. The power of the State 
Government under § sub-section (2) of 
Section 4 of the Act to distribute this 
collection in a given proportion among 
the local authorities coming within the 
jurisdiction of a particular market area 
is also an essential part of the delega- ` 


tion and must depend upon. the varying 


circumstances of each area. We. there- 
fore, hold that Section 4, so far as It 
provides for the collection of ‘grain 
from the purchasers and its distribu- 
tion according to the directions of the 
_ Government, is not illegal 


10. By Section 5 of the Acf® 
similarly a local authority which under- 
takes the responsibility of maintaining 
the destitutes is also authorized to coll- 
ect a portion of the grain from all 
wholesale purchasers of - agricultural 
produce within. the local area where 
agricultural market committee does nof 
exist, This collection has also been: pro- 
vided to be according to the rate to be 
fixed by the State Government which 
shall be “not more than 500 grams per 
quintal.” Thus,. the maximum . rate 
having been prescribed, the delegation 
of power to the State Government to 
actual rate according to the 
needs of the local authority is not 
excessive delegation. 


» IL By Section 6 of the Act 
such a local authority has been autho-| 
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rised to organize the collection -of zha- 
rities from house to house. Obviomsiy, 
collection of charity necessarily dep2nds 
upon the volition of the person wh) is 
prepared to contribute towards this 
charity. It is not a compulsory exaction 
in any sense and the attack against 
this provision that it is an illegal exac- 
tion is wholly unjustified, Some provi- 
sion had to be made, for, if a -ocal 
authority had started asking fr cha- 
rities for this purpose, it might have 
been objected to on the ground tha‘ the 
local authority had no (jurisdiction 
under its constitution to collect the 
charity. In order to obviate sum a 
technical objection, this provision has 
been made and we do not see any 
illegality in this Section. 


12. Section 7 of the Act autho- 
rizes the imposition of a cess on ‘ands 
and buildings situated within the local 
area. The maximum rates at which 
such a cess can be imposed on diffrent 
lands and buildings have been cEarly 
mentioned in the Section. It cannot 
be more than ten per cent of the land 
revenue payable or rent fixed or asses- 
sed on land used for the purpose of 
agriculture and not more than one per 
cent of the gross annual letting value 
or annual, leting value of land or 
building determined according tc the 
law relating to the local authority con- 
cerned. There are some exceptions in 
which the rate has to be lower. This im- 
position is a tax on lands and buildings 
covered by Entry No, 49 in List JI of 
the seventh Schedule to the Constirution 
which runs thus: 


“Taxes on lands and buildings.” 
This imposition must, therefore, cearly 
be within the legislative sphere af the 
State Legislature. The challenge, <here- 
fore, that this provision is not sanctioned 
by any of the entries in the Corstitu- 
tion is not justified. For the reasons 
already stated, the delegation of power 
to determine the actual rate in each 
local area delegated to the exe-utive 
Government is also not excessive. 


13. The provisions of Section 9 
of the Act which authorise the framing 
of rules by the State Government have 
also been challenged on the same gro- 
und that the fixation of rates anid the 
proportion of contributions by the 
State Government is excessive d=lega- 
tion. We have already dealt witk that 
matter and the making of rules for this 
purpose, therefore, cannot be (illegal. 
It is also alleged that no machinery for 
levying, assessing and collecting the tax 
and the cesses prescribed has beer pro- 
vided for in the Act. But under Section 
ae (c) rules can be made to provide 
or — 
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“the manner in which cess shall be 
levied under sub-section (1) of Section 
7. 39 . 


Thus, the State Government has been 
authorized to make rules to provide for 
the manner of assessment and collection 
of the cess imposed. Only because no 
rules have yet been framed for settle- 
ment of disputes in regard to the assess- 
ment of cess to be paid by a particular 
assessee, that does not vitiate the pro- 
visions of the Act. Normally, a flat ratel 
having been. provided for, there would 
be no occasion for disputes. But if they 
do arise, the State Government can 
frame rules for settlement of such dis- 
putes from time to time. 

` 14. After a consideration of the 
whole matter, we are of opinion that 
the provisions of the Act are not open 
to challenge except Section 4 (1) (i) 
which provides for contribution by the 
market committee from its own funds. 
That provision, however, is entirely se- 
parable and its being without juris- 
diction does not affect the validity of 
the other parts of the Act. It was con- 
tended on behalf of the State that no 
market committee has filed any writ 
petition for challenging this part of the 
Act. We do not think that this argument 
is sufficient for us to refrain from ex- 
pressing our opinion about the invali- 
dity of this provision of the Act. The 
petitioners, who are grain dealers, are 
equally interested in seeing that the 
funds of the market committee are not 
used for purposes other than those for 
which they can be utilised under the M. 
TA Agricultural Produce Markets Act, 


15. The result, therefore, is tbat 
these petitions are partly allowed 
and Section 4(1)(i) of the M.P. Nira- 
shriton Ki Sahayata Adhiniyam, 1970, 
is declared ultra vires. Parties will bear 
their own costs in both these petitions. 
The outstanding amount of the security 
deposit shall be refunded to the peti- 
toners in both the cases. 

Petitions partly allowed. 
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Tandon & Sons, Rewa and others, 
Petitioners v. State Transport Appel- 
late Authority, Gwalior and others, Res- 
pondents. 


Misc. Petn. No. 581 of 1970, D/- 10-1- 
1972 for quashing the order of State 
Transport Appellate Authority, Madhya 
Pradesh, D/- 30-6-1970. 


CP/CP/B433/72/KSB 
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Motor Vehicles Act (1939), S. 64 (1) 
f) — Extension of a route in permit — 
Appeal — Competency. 


Where the grant of an extension of 
a route in a permit is opposed. an ap- 
treal is competent under S. 64(1) (5. So 
also a substantial extension of a route 
in existing permit amounts to a grant 
of a new permit and, therefore, would 
- be appealable. eo (Para 2) 


Cases Referred: © Chronological Paras 
(1961) AIR 1961 Madh Pra 681 


(V 48) = 1961 Jab LJ 133, 
Jasram v. State Transport l 
Authority 2 


S. Q. Hassan, for Petitioners; Y. S. 
Dharmadhikari, for Respondent No. 3. 


BISHAMBHAR DAYAL, C. J.:— 
This is a writ petition by three permit- 
holders of stage carriage permits. They 
applied for extension of their route. 
Taese applications were published and 
objections were filed by respondent No. 
3 to this extension. After hearing both 
the parties the Regional Transport Au- 
thority granted an extension which was 
ta the extent of 53 miles. Against this 
extension respondent no, 3 filed an ap- 
peal, The appellate authority considered 
in detail the arguments advanced by the 
appellant (respondent No. 3 here) as well 
as the respondents (petitioners here). One 
of the questions raised before the appel- 
late authority was that no appeal lay 
against an order merely extending the 
route over an existing permit. This 
argument was repelled on the ground 
that an extension of 53 miles was really 
nct a mere variation of the permit but 
that it amounted to a new grant and 
hence respondent no. 3 who had oppo- 
sed that grant was entitled to file an 
appeal under Section 64({1) (Ð of the 
Motor Vehicles Act. After considering 
the arguments of both sides the appel- 
late Authority also came to the con- 
clusion that the arguments advanced by 
tha appellant (respondent no. 3) were 
aczeptable. It accordingly set aside the 
extension of the permit as granted by 
the Regional Transport Authority. 
Against that order the writ petition has 
been filed and the same two objections 
have been raised. , 


2. We have heard learned coun« 
sel’ So far as the question of jurisdic- 
tion is concerned, since respondent no. 
3 had opposed the grant of a permit 
over this extended route, an appeal 
clearly lay. In Jasram v. S, T. Autho- 
rity, ATR 1961 Madh Pra 81 a Division 
Bench of this Court considered the same 
point and came to the conclusion that 
an appeal under Section 64(1) (f) would 
have been maintainable by the. person 
who had -opposed the extension but in 
that case he had not filed any objection 


Dhana Bai v. Kewara Bai 


A.L B, 


within time and hence he could not be 
taken to have filed an objection. It was 
observed in that case as follows: =- 

"In the instant case, the respon- 
dent 3 did not make its representation 
within the prescribed time and cannot, 
therefore, be regarded as having validly 
opposed the variation. That being so, 
he was disentitled to ‘appeal under 
clause (fî) of Section 64 of the Motor 
Vehicles Act. Since it could not appeal, 
the revision filed by it under Section 
64-A of the Act was not incompetent.” 
It has, therefore, clearly been held that 
in such a case where the grant of exten- 
sion is opposed, an appeal is competent 
under Section 64 (1) (f) of the Motor 





: 3. The second question is a que 
stion of fact which has been considered 
in detail by the authorities concerned. 
The appellate authority has not given 
a very proper order as regular courts 
would do. But in view of the fact that 
the appellate authority has considered 
in detail the arguments of each of the 
parties and has ultimately come to the 
conclusion ‘that the contentions raised 


by the appellant (respondent no. 3) 
were well founded, it cannot be said 


that the order does not disclose the rea- 
sons on which it is based. 


4, We, therefore, see no force in 
this writ petition and dismiss thé same 
with costs. Counsel's fee is fixed at Rs. 
50/-. The outstanding amount of the se- 
curity deposit after deduction of costs 
shall be refunded to the petitioners. 


Petition dismissed. 
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. Smt. Dhana Bai, Appellant v. Smt, 
Kewara Bai and others, Respondents. 


Second Appeal No. 631 of 1967. 


‘D/- 22-12-1971 from Appellate decree. 


of R. C. Srivastava Ist Addl. Dist. J. 
Raipur, D/- 12-4-1967. 

(A) Registration Act (1908) S. 2 (7) 
=- Lease — Though a rent note 
does not answer description of lease 
given in Section 107, Transfer of Pro- 


AP/BP/A440/72/DGB 
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perty Act, it requires registration as 
falling within term ‘lease’ in Section 
2 (7) and if executed for period stated 
in Section 17 (1) (d) would requtre 
registration. (X-Ref'— S. 17 (1) (d)) — 
(X Ref:— Transfer of Property Act 
(1882), Section 107). AIR 1958 Madh Fra 
146 and 1959 MPLJ (Note) 45, Overruled. 

(Para 7) 


(B) Registration Act (1908), Sect-on 
19 proviso — Collateral purpose — 
Terms of a lease not a collateral par- 
pose. S. A. No. 346 of 1964, D/- 6-9-1965, 
(Madh Pra.) and S, ‘A. No. 54 of 1965, 
D/- 22-9-1965 (Madh Pra); AIR 1949 Nag 
265 and AIR 1949 Nag 218, Foll, 
l (Para 10) 


. (C) Transfer of Property Act 
(1882), S. 106 — Lease — No registered 


instrument creating lease — Lease can 
be presumed, 


Even in the absence of a regis-er- 
ed instrument creating a lease there 
is a presumption of a lease under 
Section 106. If it is a lease of immov- 
able property for residential purposes, 
it shall be deemed to be a lease from 
month to month terminable on the 
part of either lessor or lessee by fif- 
teen day’s notice expiring with the 
end of a month of the tenancy. 
AIR 1952 SC 23, Foll, (Para 11) 
Cases Referred: Chronological Paras 
(1969) AIR 1969 SC 1316 (V. 56) 

= (1969) 3 SCR 497, Raghunath 
V. Kedarnath ` 
(1965) Second Appeal No. 346 of 
1964, D/- 6-9-1965 (Madh Pra), 
Dulichand v. Devidin 9. 10 
(1965) Second Appeal No. 54 of 
1965, D/- 22-9-1965 (Madh Pra), 
Nabi Bux v. Mangal 9, 10 
(1964) 1964 Jab LJ (Note) 175, 
Babusingh v. Rambabu 
(1959) AIR 1959 SC 620 (V 46) = 
= (1959) Supp (2) SCR 107. 


Trivenibai v. Smt Lilabai 7 
(1959) 1959 MPLJ (Note) 45, l 
Premchand v. Gulal 9 


(1958) AIR 1958 Madh Pra 146 


(V 45) = 1957 Jab LJ 1033. 

Sagarmal ` Onkarji v. Jethmal p 

Surajmal Q 
(1952) AIR 1952 SC 23 (V 39) 


= 1952 SCR 269, R 

Das v. Jagdish Chandra 
(1949) AIR 1949 Nag 218 (V 36) 

= ILR (1949) Nag 167, Fatelal 

Shah v. Dayalal 10 
(1949) AIR 1949 Nag 265 (V 36) 

= ILR (1949) Nag 167, Fatelal 

lakhan v. Bhanu Pratapsingh KO 
(1945) AIR 1945 Nag 69 (V 32) 

= ILR (1944) Nag 704, Rajen- 

drasingh v. Hulasdas 8 
(1943) AIR 1943 Lah 127 (V 30) 

= 45 Pun LR 274 (EB). Mohan 

Lal v. Ganda Singh 6 


am Kumar nes 
Deo T'È 
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(1940) AIR 1940 Nag 143 (V 27) 
= 1940 Nag LJ 110, Tulsiram 7 
Rajaram v. Govinda Ramjiji 9 
(1936) AIR 1936 Nag 174 (V 23) 
= 19 Nag LJ 179, Mst. Nasiban 
v. Mohammad Sayed 9 
(1928) AIR 1928 Nag 27 (V 15) 
= 23 Nag LR i152, Tribini | 
Prasad v. Ramdas 9 
(1926) AIR 1926 Nag 389 (V 13) 
= 24 Nag LR 68, Birdichand 
v. Popatlal 9 

P. B. Padhye, for Appellant 
J. M. Sood. for Respondents; 

A. P. SEN J.:— This appeal filed 
by the plaintiff-landlord is directed 
against a decree of the First Additional 
District Judge, Raipur, dated 12-4-1967 
reversing the judgment of the First 
Civil Judge Class II, Raipur, dated 
30-11-1965 and dismissing the plain- 
tiffs suit for ejectment, arrears of 
rent and damages. The appeal has 
been referred to larger Bench by the 
Hon’ble the Chief Justice as the ques- 
Hons involved are of general impor- 
tance. 


2. The facts leading to the 
appeal may be shortly stated. The 
plaintiff sought ejectment of the defen- 
dants under Section 12 (1) (a) (b) and 
(e) of the Madhya Pradesh Accom- 
modation Control Act, 1961. The de- 
fendants contested her claim and 
pleaded that the parties did not stand 
in the relation of landlord and tenant. 


Their plea was that the transaction 
embodied in the registered sale deed 
dated 28-6-1960 (Ex. P-15) was. in 


reality, a mortgage by conditional sale. 
plea has not prevailed in the 
Courts below, and it has been found 
that the transaction under which the 
plaintiff claims was an  out-right sale 
coupled with an agreement for recon- 
veyance within two years and the defen- 
dants not having exercised the right 
of -reconveyance within the time stipu- 
lated therefor, the title of the plaintiff 
had become absolute. It may be stated 


that on 28-6-1960, contemporaneous 
with tke execution of the sale deed 
(Ex. P-15) by the defendants, the 


plaintiff executed an Jkrarnama (Exhi- 
bit D-1) embodying the terms of the 
agreement. Further. on that day, the 
plaintiff let out the house to the de- 
fendants for a period of two years on 
rent of Rs. 5/- per month, and in token 
of the contract of tenancy, the defen- 
dants executed a rent note (Ex, P-16). 


3. The learned trial Judge 
decreed the plaintiffs. claim, but that 
decree has been reversed in appeal. On 
appeal, the learned Additional District 
Judge has non suited the plaintiff on 
the ground that the rent note 
(Ex. P-16) being for a period of more 
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than one year, was inadmissible in 
evidence for want of registration under 
Section 49 of the Registration Act, and 
no oral evidence could be let in in 
proof of the contract of tenancy. such 
evidence being barred 
91 of the Evidence Act and, therefore, 


the alleged tenancy has not been 
proved. 

4. Three questions arise for 
consideration in appeal 

(1) Whether the rent note 


(Ex. P-16), although for a term exceed- 
ing one year, was not a lease within 
the meaning of Section 17 (1) (d) and, 
therefore, did not require registration 
and was not inadmissible in evidence 
under Section 49 of the Registration 
Act? 

(2) Whether, even if it required 
repistration, the rent note was admis- 
sible under the proviso to Section 49 
of the Registration Act for the colla- 
teral purpose of proving the nature 
o£ possession of the defendants? 

(3) Whether in the 
registered instrument, there was a pre- 
sumption under Section 106 of the 
Transfer of Property Act that the 


defendants were tenants from month 
to month? 

5. Point No. 1:— Section 4 of 
the Transfer of Property Act, 1882 


makes enactments relating to contracts 
supplemental to the Registration Act. 
It reads as follows: 


“Section 4-- Enactments relating 
fo contracts to be taken as part of 
Contract Act and supplemental to the 
Registration Act. The chapters and 
sections of this Act which relate to 
contracts shall be taken as part of the 
Indian Contract Act. 1872. And Sec- 
tions 54, paragraphs 2 and 3, 59, 107 and 
23 shall be read as supplemental to 
the Indian Registration Act, 1908.” 


The effect of Section 4 of the Act 
was considered by the Supreme Court 
Im Raghunath v, Kedarnath, AIR 1969 
SC 1316. Their Lordships stated that 
the documents of which registration is 
necessary under the Transfer of Pro- 
perty Act but not under the Registra- 
ton Act fall within the scope of Sec- 
tion 49 of the Registration Act, 1908, 
by the enactment of the Transfer of 
Property (Amendment) Supplement- 
ary Act, 1929, Section 107 of the Trans- 
fer of the Property Act reads: 

“Section 107 — Leases how made. 
£. lease of immoveable property from 
year to year, or for any term exceed- 
ing one year, or reserving a yearly 
rent. can be made only by a registered 
instrument. 


All other leases of immoveable 
property may be made either by a 
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under Section- 


absence of a. 


A. I. R- 
registered instrument or by- oral agree- 


ment accompanied . by delivery of 
possession. 
Where a lease of immoveable - pro- 


perty is made by a registered instru- 
ment, such instrument or. where there 
are more instruments than one, each, 
such instrument shall be executed by 
both the lessor and the lessee. ...... 
Sections 2 (7), 17 (1) (d) and 49 of the 
Registration Act read: 

“Section 2 (7). 
des a counterpart. Kabuliyat. an 
undertaking to cultivate or occupy, 
and an agreement to lease. 


Section 17 (1) (d). — Leases of 
immovable property from year to year, 
or for any term exceeding one year, 
or reserving a yearly rent. 

Section 49. —— Effect of nonm- 
registration of documents required to 
be registered. 

No document 


‘Lease’ inclu- 


required by Section 


17 or by any [provision of the 
Transfer of Property Act. 1882. to 
be registered shall:-— 

(a) affect any immovable pro- 


perty comprised therein, or 
(b) confer any power to adopt, or 


(c) be received as evidence of any 
transaction affecting such property or 
conferring such power, unless it has 
been registered. 


Provided that an unregistered docu- 
ment affecting immovable property and 
required by this Act, or the Transfer 
of Property Act, 1882, to be registered 
may be received as evidence of a cont- 
ract in a suit for specific performance 
under Chapter H of the Specific Relief 
Act, 1877, or as evidence of part 
performance of a contract for the pur- 
poses of Section 53A of the Transfer 
of Property Act, 1882, or as evidence 
of any collateral transaction not requi- 


red to be effected by registered ins- 
trument.” l 

6. The effect of reading Sec- 
tion 107 of the Transfer of Property 


Act, with Section 17 (1) (d) of the 
Registration Act, is to make all leases 
of immovable property other than 
those from year to year or for any 
term exceeding one year or reserving a 
yearly rent, if made in writing, com- 
pulsorily registrable. Under ` Section 
2 (7) of the Registration Act. a “lease” 


as defined. included a counterpart, 
Kabuliyat. an undertaking to cultivate 
or occupy. A rent note or Kabuliyat 


is merely an agreement executed by a 
tenant to take the tenancy. In itself 
it contains no agreement of the landlord 
on his part to lease the property. It is, 
therefore, not a lease within the mean- 
ing of Section 107 of the Transfer of 
Property Act. A lease. in the nature 


1972 


of things, must be a bilateral agr2e- 
ment, The jural relationship of lard- 
lord and tenant is brought into exis- 
tence on transfer by the lessor and its 
acceptance by the lessee. See Motan 
Lal v. Ganda Singh, AIR 1943 Lah. 
127 (FB3 Though a rent note or a 
kabuliyat does not create a “lease” for 
purposes of the ‘Transfer of -Property 
Act, it nevertheless falls within the 
definition of “lease” contained in 
Section 2 (7) of the Registration Act, 
where such rent note or kabuliyat 
is executed by the lessee from year 
to year, or for any term exceeding 
one year, or reserves a yearly rent, 
it requires registration under Secfion 
17 (1) (d) of the Registration Act end, 
therefore, would be inadmissible in 
evidence for want of registration. 

7. In Trivenibai v. Smt. Lila- 
bai, AIR 1959 SC 620 their Lordships 
while dealing with an. agreement of 
lease, stated as follows:— 


e TEE Section 17 (1) of -the Act 
deals with documents of which regis- 
tration is compulsory. It is obv-ous 
that the documents falling under c_au- 
ses (a), b), (c) and (e} of sub-sec:zion 
(1) are all documents which create an 
immediate and present demise in 
immoveable properties mentioned thare- 
in. The learned Attroney-Genezal’s 
argument -is that clause (d) waich 
deals with leases does not import any 
such limitation because it refers to 
leases of jimmoveable properties from 
year to year or any term exceeding 
one year or reserving a yearly rent; 
and the Act deliberately gives an in- 
clusive definition of the term ‘lease’ 
in Section 2 (7). This argument, kow- 
ever, fails to take into account the 
relevant provisions of the Transfer of 
Property Act. Section 4 of the said 
Act provides that Ss. 54, paragraphs 2 
and 3, 59. 107 and 123 shall be read 
as supplemental to the Indian Regis- 
tration Act, 1908. Section 107 is mate- 
rial for our purpose. Under this Sec- 
tion a lease of immoveable prorerty 
from year to year or for any term ex- 
ceeding one year or reserving a yearly 
rent can be made only under a regis- 
tered instrument. This section also lays 
down that where a lease of immove- 
able property is made by a registered 
instrument, such instrument, or, where 
there are more instruments than one, 
each instrument, shall be executec by 
both the lessor and the lessee. It would 
‘be noticed that if Section 107 has to 
be read as supplemental to the Act, 
the definition of the word ‘lease’ pre- 
scribed by Section 105 would  inmevit- 
ably become relevant and material; and 
there is no doubt that under Section 
105 a lease of immoveable proper:y is 
a transfer of right to enjoy such pro~ 
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perty made in the manner specified in 
the said section. Therefore it would not 
be right to assume that leases mentioned . 
in clause (d) of Section 17, sub-section 
(1), would cover cases of documents 
which do not involve a present and 
immediate transfer of. lessees’ rights. 
It would thus be reasonable to hold 
that, like’ the instruments mentioned 
fin clauses (a), (b) and (c) of Section 
17 (13, leases are also instruments, 
which transfer lessees’ rights in the 
property immediately and in -prae- 
senti 


CEETTELLET 


Though a rent note or kabuliyat 
is not an instrument answering that 
description, it nonetheless requires 
registration as it falls within the 
definition of the term ‘lease’ as defined 
in Section 2 (7), and if it is executed 
for the period stated in Section 17 (1) 


(d) of the Registration Act, it would 
require registration. 
8. There appears to be a con- 


flict between Sections 17 (1) (d) and 
49 of the Registration Act on one hand 
and Section 107 of the Transfer of 
Property Act on the other. Bose, J. 
granted leave under Clause 10 of the 
Letters Patent to reconcile these sec- 
tions. The matter came before Grille, 
C. J. and Sen, J. in Rejendrasingh v. 
Hulasdas, ILR (1944) Nag 704 = (AIR 
1945 Nag. 69). and their Lordships stated 
as follows:— 


“The Registration Act strikes af 
documents and not at transactions. 
The Registration Act enacts that a docu- 
ment of a particular character which 
affects immovable property and falls 
within the terms of Section 17 of the 
Registration Act shall be registered. 
The Registration Act does not direct 
what transactions should be reduced to 
writing. The Transfer of Property Act, 


on the other hand. enacts what 
transactions have to be reduced to 
writing and registered .......... A 

9. A number of decisions of 


this Court bave been placed before us. 
There appears to be a conflict of opin- 
ion on the question as to whether a 
rent note or a kabuliyat is a lease as 
defined in Section 105 of the Transfer 
of Property Act. and even if it was 
not a lease în that sense. it nonetheless 
requires registration under Section 17 
(1) (d) of the Registration Act. In 
Tribeniprasad v. Ramdas, 23 Nag LR 
152 = (AIR 1928 Nag 27), Macnair, 
A. J. C. held that a rent note or 
kabuliyat was clearly a lease as defin- 
ed in Section 2 (7) of the Registration 
Act, and where it was for one year 
or for more, it required registration. 
There, the rent note was for a period of 
more than one year. In Birdichand 
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v. Popatlal 24 Nag LR 68 = (AIR 1926 
Nag 389), Einkhede, A. J. C. took the 


view that a rent note or kabuliyat 
‘executed by the lessee in favour of the 
lessor is not a lease and, therefore, 
need not bə registered under Section 
107 of the Transfer of Property Act. 
and it was admissible for the collateral 
purpose of proving an admission of . the 
- lessee that Le held the premises in ques- 
tion under a contract of tenancy. It is 


not clear from the decision whether the 


rent note was for a period less than one 
year. In Mt Nasiban v. Mohammad 
Sayed, AIR 1936 Nag 174 Bose J. held 
that a rent note for a period of lli 
months being unregistered cannot operate 
as a lease, because Section 107 of the 
Transfer of Property Act requires a 
registered document in’ every case 
except where the lease is by an oral 
agreement accompanied by delivery of 
possession and: was, therefore, not com- 
pulsorily registrable under Section 17 
(1) (d) of the Registration Act, but by 
reason of Section 4 of the Transfer of 
Property Act, which states that Section 
107 is to be read as supplemental to the 
Registration Act, the effect was to ren- 
der the document inadmissible for 
want of registration. In Tulsiram Raja- 
ram v. Govinda Ramji, AIR 1940 Nag 
143, Gruer, J. struck a discordant 
note, and succinctly stated the law thus? 


i E The rent note is said to 
require regis-ration under Section 107, 
Transfer of Property Act, and Section 
17 (1) (d), Registration Act. This de- 
pends on wh2ther it amounts to a lease 
or not. It is executed by the lessee 


only, and is an agreement to take the. 


houses on rent, i e, it is a unilateral 
document — a kabuliyat. As the lease 
is for six mcnths it did not require to 
be made by a registered instrument 
under Sectior. 107 but could be by oral 
agreement accompanied by delivery 
of possession, If the kabuliyat is to be 
looked upon as the lease then it of 
course would have to be registered and 
would require to be executed by both 
lessor and Jassee. There is no other 
document executed by the lessor, and 
I do not see how. one should be forced 
to look upon this kabuliyat as a lease 
invalid both for want of registration and 
for want of signature by both parties. 
It would be in compliance with the 
law to regard the lease as made by oral 
agreement and the acknowledgment 
of the lease (Kabuliyat) to be by this 
document, wkich then did not require 
registration at all, In 24 Nag LR 68 at 

p 74 = (AIR 1926 Nag 389) such a 
kabuliyat or sent note was held not to 
require registration under Section 107, 
Transfer of Froperty Act, not being a 
lease granted by the lessor. This case 
dees not appear to have been brought 
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to the notice of Bose J. fn -deciding 
L. P. A. No. 17 of 1936. In fact it 
seems to have been assumed in that 
case without discussion that the rent 
note did amount to a lease. As the point 
was not discussed, I do not feel pressed 
by that decision. ” 

He, however, made it clear that the 
rent note before him was neither from 
year to year, nor for any term exceed~ 
ing one year, nor reserving a yearly 
rent. In Sagarmal Onkariji v. Jethmal, 
Surajmal, AIR 1958 Madh Pra 146, Ne- 
waskar, J. held that a unilateral. docu- 
ment executed by the tenant is not effec 
tive as a lease by reason of S. 107 of the 
Transfer of Property Act and it would. 
therefore, require no registration. There 
is nothing in the decision to indicate 
the period for which the rent note was 
executed. In Premchand v. Gulal, 1959 
MPLJ (Note) 45 Tare. J. held that a rent 
note does not require registration, In 
Babusingh i Rambabu, 1964 Jab. LJ 
(Notes) 175 B. Sen J. took the con- 
trary view. a Dulichand v. Devidin, 
Second Appeal No. 346 of 1964, D/- 
6-9-1965 (Madh Pra) and in Nabi Bux 
v. Mangal, Second Appeal No. 54 of 
1965, D/- 22-9-1965 (Madh Pra) Naik, 
J. has taken the view that where a 
rent note or a kabuliyat is for a term 
of one year or more, it requires regis- 
tration and is, therefore, inadmissible 
under Section 49 of the Registration 
Act for want of registration. He was 
dealing with rent notes for a period 
exceeding one year. 


For reasons already stated, the deci- 
sions holding that a rent note from 
year to year or for any term exceeding 
one year or reserving a yearly rent 
does not require registration under 
Section 17 (1) (d) of the Registration 
Act, because it is not a lease within the 
meaning of Section 107 of the Transfer 
of Property Act, must be overruled as 
not laying down good law. 

10. Point No. 2:— The plaintiff 
is trying to use the unregistered rent 
note (Ex. p-16) to prove the transaction 
of lease, and not for any collateral 
purpose. The terms of a lease is not a 
collateral purpose. 
No. 54 of 1965, D/~ 22-9-1965 (Madh Pra) 
(Supra), Naik, J. stated as follows: 


“It is settled law that the document 
compulsorily registrable, if unregistered. 
is inadmissible in evidence of a transac- 
tion abectiny _Hemovable Propert E 


a EA, * Collateral EEP is oo which 
is by the side of or distinct from the 
main purpose, A term of a deed of lease 
being one of its main purposes, it could 
not be termed a collateral purpose 
within the meaning of the proviso to 
yeaa 49 of the Indian Registration 
ct,” 


In Second Appeal - 


J” 
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We are in respectful agreement with 
that view. That was also the view 
taken by Shevde. J. in Karimullaknan 
v. Bhanu Pratapsingh, ILR (1948) Nag 
978 = (AIR 1949 Nag 265) and Fatelal 
Shah v. Dayalal, ILR (1949) Nag 167 
= (AIR 1949 Nag 218) The answer to 
the second point must, therefore, be in 
the negative. 


11, Point No. 3— Even in the 
absence of a registered instrument 
creating a lease, there is a presump-~ 
tion of a lease under Section 106 of the 
Transfer of Property Act. The tenency 
in question was thus governed by Sec- 
tion 106 of the Transfer of Prop=2rty 
Act, and as it was a lease of immovable 
property for residential purposes, it shall 
be deemed to be a lease from month to 
month terminable on the part of either 
lessor or lessee by fifteen days’ nctice 
expiring with the end of a month of the 
tenancy. In Ram Kumar Das v. Jagdish 
Chandra Deo, AIR 1952 SC 23 their 
Lordships of the Supreme Court. while 
dealing with a case where no valid and 
operative lease came into existence, 
stated that a tenancy could be fairly 
presumed, and as regards the duretion 
of the tenancy they adverted to Section 
106 of the Transfer of Property Act. 
and stated as follows:— 


“The section lays down a rule of 
construction which is to be applied 
when there is no period agreed upon 
between the parties. In such cases the 
duration has to be determined by refer- 
ence to the object or purpose for which 
the tenancy is created, The rule of 
construction embodied in this section 
applies not only to express leases of un- 
certain duration but also to leases impli- 
ed by law which may be inferred Zrom 
possession and acceptance of rent and 
other circumstances. It is conceded that 
in the case before us the tenancy was 
not for manufacturing or  agricul-ural 
purposes. The object was to enable the 
lessee to build structures upon the _and. 
In these circumstances, it could be re- 
garded- as a tenancy from mont to 
month, unless there was a contract to 
the contrary......... 


The tenancy created by implication of 
law in favour of the defendants should, 
therefore, be held to be from month to 
month terminable on the part of ether 
lessor or lessee by fifteen days’ notice 
expiring with the end of the month of 
the tenancy. Such a notice having been 
nea the tenancy was validly termina- 


12. The result, therefore. fs that 
appeal succeeds and is allowed. The 
judgment and decree of the learned 
Additional District Judge are set aside 
and the plaintiffs suit for ejectment 
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of the defendants, arrears of rent and 
damages at the rate of Rs. 5/- per 
month, is decreed with costs throughout. 
Counsel's fee, as per schedule or certi- 
ficate whichever is less. 


Appeal allowed. 


a 
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(V 59 C 29) 
BISHAMBHAR DAYAL, C. J, AND 
R. J, BHAVE J. 
= Balmukand, Ramlal, and others, 
Petitioners v. The Board of Revenue, 
M. P. Gwalior and others, Respondents. 

Misc. Petn. No. 71 of 1971. D/- 22- 
12-1971. 

M, P. Ceiling on Agricultural Hold- 
ings Act (20 of 1960), Sections 42, 49 
=- Orders of Additional Commissioner 
m Revision against — Maintainability. 

A revision petition against the 
orders of the Additional Commissioner 
under the Act is maintainable under 
Section 50 of M. P. Land Revenue Code. 
Such Revision cannot be said to be in- 
competent on the ground that there is 
no provision for it in Section 42 of the 
Act and absence of provision for such 
revision is a provision inconsistent with 
the provision of Section 50 of the Code, 
as contemplated by S. 49 — (X-Ref:— 
M. P. Land Revenue Code (20 of 1959) 
Section 50). (Paras 2, 3) 
Cases Referred: Chronological Paras 
(1970) 1970 MPLJ 917, Kale Khan 


v. Board of Revenue 2, 3 

L. S. Baghel, for Petitioners; J. P. 

Bajpai, Deputy Advocate General, for 
Respondent No. 5. 

BHAVE, J.:—- The petitioners’ revi- 
sion against the order of the Additional 
Commissioner, Rewa Division, passed 
under the Madhva Predesh Ceiling on 
Agricultural Holdings Act was rejected 
by the Board of Revenue on the ground 
that it had no jurisdiction to entertain 
the revision. For doing so the Board of 


Revenue relied on its previous deci- 
sions. 
2. In Kale Khan v. Board of 


Revenue, 1970 MP LJ 917 it has been 
held by this Court that ‘Revenue 
Officers exercising appellate powers 
under Section 41 of the Ceiling on 
Agricultural Holdings Act function in 
their official capacity as revenue offi- 
cers and not as individuals in private 
capacity; their official capacity is deter- 
mined by Section 44 of the Land Re- 
venue Code. The orders passed by them 
are open to revision under Section 50 of 
the M. P. Land Revenue Code.’ In this 
view of the matter it must be held 
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that the order of the 
venue was erroneous, 


3. Shri Bajpai, Deputy Advocate 
General urged before us that. the afore- 
said decision in Kale Khan’s case 1970 
MPLJ 917 requires reconsideration. In 


Board of Re- 


support of this he relied on Section 49 ° 


of the M. P. Ceiling on Agricultural 
Holdings Act which reads as follows:— 


“The provisions of this Act and 
any rules made thereunder shall have 
effect, notwithstanding anything incon- 
sistent therewith contained in any 
Other enactment for the time being in 
orce or any custom, usage or agree- 
ment or decree or order of a court or 
other authority.” 


The contention of the learned 
counsel is that in not providing revision 
under Section 42 against the order of 
the Additional Commissioner a provis- 
Ion inconsistent with the Land Revenue 
Code has been enacted, We find it diffi- 
cult to accept this contention. Under 
Section 49 only the positive provisions 
made under the Act, if they are incon- 
sistent with any other provision, have 
preference, Nothing of this kind appears 
In the provisions of the M. P. Ceiling 
on Agricultural Holdings Act. This 
contention is therefore rejected. 


4. In the result the petition - is 
allowed, the order of the Board of Re- 
venue dated 17th October 1969 (Annex- 
ure ‘E’ to.the petition) is quashed, and 
the case is remitted to the Board for 
disposal according to law. Parties are 
directed to bear their own costs, The 
security deposited by the petitioners 
shall be refunded to them. 


Petition ` allowed. 
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59 C 30) 
S. P. BHARGAVA AND G. B. 
; SINGH JJ: 
Smt. Chandan Bai, Appellant Vv. 


Surjan, Respondent. 

Mise. Second Appeal No. 73 0f 1970, 
E/- 20-12-1971, from order of M. D. 
P Dist. J. Raipur. D/- 27-2-1970. 


M. P. Accommodation Control Act 
(41 of 1961), Section 12 — Eviction — 
Decree based on compromise is not a 
nullity — (X-Ref. Civil P. C. `(1908), 
Order 23, Rule 3) — Misc. Second 
Appeal No. 129 of 1969, D/- 16-3- 1970 
(M. P.), Overruled. 

Every suit filed, whether under the 
general law or a statute, has to be 
normally tried and decided in accord- 
ance with the Code of Civil Procedure. 
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Chandan Bai v. Surian 


A. LR. 


The statute. however, may contain 
words which may either expressly on 
by necessary implication negative the 
application of Order 23, Rule 3 or any 
other provision of the Code of Civil 
Procedure, S. 12 neither expressly nor 
impliedly excludes the operation of 
Order 23, Rule 3. It is true. that if a 
suit proceeds in the normal course the 
Plaintiff can only succeed if the Court 
decides that one or more of the grounds 
mentioned in Section 12 are established. 
But when the parties enter into a com- 
promise, the suit would be — decided 
under Order 23, Rule 3 in terms of the 
compromise without reference to the 
grounds mentioned in Section 12. Hence 
the decree based on compromise cannot 
be said to be a nullity. 1961 MPLJ 26 
Rel. on, (1969) 2 SCR 432 and AIR 1970 
SC 794 and AIR 1970 SC 838, Dist. 


. Even under the general law a 
Plaintiff ultimately can only succeed 
if he proves his right to the relief claim- 
ed and the. Court can pass a decree 
only when it is satisfied that the plain- 
tiffs right is established. But it does 
not follow from it thata Court cannot pass 
a decree on a compromise. The reason 
why the Court can pass a decree‘ on a 
compromise is that ` Order 23 Rule 3, 
which is also a statutory provision, 
enables the Court to ‘do so. Therefore, 


(Paras 5, 8, 11) 


when a statute is passed providing for 


grounds on which a plaintiff can claim 
relief. the question that has to be exa- 
mined is, whether the application of 
O. 23, R.-3 in trial of a suit aris- 
ing out of the statute is expressly or 


impliedly excluded. In the absence of 


any express exclusion of Order 23 Rule 
3, that provision will apply. Merely 
enumeration of grounds on which relief 
can be claimed does not either expressly 
or impliedly exclude the ‘operation of 
O. 23 R. 3, because grounds for claiming 
relief are always limited whether the 


relief be claimed under the general 
law or a statute. (Para 10) 
Cases Referred:. Chonological Paras 


(1971) AIR 1971-Madh Pra 280 
(V. 58) = 1970 MPLJ 674, 
Krishnabai v. Laxmibai - 

(1970) AIR 1970 SC 794 (V 57) = 
1970 UJ (SC) 458, Ferozi Lal v. 
Man Mal 

(1970) AIR a sc 838 (V 57) 
= (1969) 2.SCR 1048, Kaushalya 
Devi v. K. L. Bansal. 

(1969) 1969.2 SCR 432 = (1970) 
2 SCJ 153, Bahadur v. M. S. 


Das 6 
(1969) Mise. S. A. No. 129 of 
1969 D/- -16-3-1970 (Madh Pra) 
Balgovind Shukla v. Mahavir ae 
Prasad Shrivastava EO 


1966-2 All ER 981 = 
WLR 1386, Peachey 


(1966) 
(1966) 2 


1972 
ore Corporation v. Robin- 


(1961) 1961 MPLJ 26 = 1961 Jab 
LJ 7, Syed Manzurul Haq v. 
Dularam 5 
R. S. Dabir and N. N. Pandey, for 
Appellant; K. P. Munshi, for Respondənt. 


SINGH J.— This appeal comes be- 
fore us on a reference MAGE by one of 
us. 


2. The ar Chandanbai 
filed a suit for eviction against the 
respondent Surjan in’ 1964 on two zro- 
unds under Sec. 12 (1) of the Madhya 
Pradesh Accommodation Control 
Act, 1961. The first ground was urder 
clause (a) of the said provision chat 
the defendant did not pay the arr2ars 
of rent within two months of the ser- 
vice of notice of demand. The second 
ground was under Clause (e) that the 
house was required bona fide by the 
plaintiff for residential purposes. The 
defendant in his written statement denied 
the existence of these grounds. During 
the pendency of the suit. the parties, on 
December 15, 1965, entered into a com- 
promise which was ‘filed in Court-ard a 
decree was passed on its basis on the 
following terms:— 


(1) That the plaintiffs claim for 
ejectment and possession be and is tere- 
by decreed. 


(2) That the defendant shall be 
allowed time to vacate the house till 
31-12-1968 and till that time the decree 
shall not be executed. 

(3) That the defendant has paid the 
entire rent till 31-12-1965 to the plain- 
tiff. The amount deposited by the de- 
fendant towards the rent in Court shall 
be withdrawn by the plaintiff, 

(4) That the defendant shall pay 
ture damages for his occupation irom 
-1-1966 till 31-12-1968 at the rate of 

Rs. 35/- p. m. 


(5) That the Municipal and cther 
taxes from 1-1-1966 onwards shal: be 
paid by the , plaintiff. If the plaintiff 


fails to pay the same and the defendant 
required to pay it. the defendant shall 
be entitled to deduct the same from the 
future damages. 


(6) That the defendant shall be 
entitled to remove the materials fixel by 
him viz, tinshed on electric fans and 
electric fittings. 


(7) That in case the defendant fails 
to vacate the house on or before 31-12- 
1968, he shall be liable to pay damages 
from 1-1-1969 @ Rs. 70⁄4. 
It will. be seen that the defendant, 
under one of the aforesaid terms oi the 
decree. was required to vacate the Louse 
by December 31, 1968. The defendant, 
however, did not comply with that term 


Chandan Bai v. Sirjan (Singh J.) 


‘concerned: 
*x `- 
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of the decree and did not vacate the 
house. The _plaintiff-decree-holder then 
started execution proceedings for obtain- 
ing possession. In these proceedings an 
objection was taken by the defendant- 
judgment-debtor that the decree not be- 
ing based on any of the grounds men= 
tioned in S. 12 (1) and being based solely 
on a compromise was a nullity and not 
executable. The objection was overs 


ruled by the executing Court. In appeal 


filed by the judgment-debtor the Dis- 
trict Judge, Raipur, allowed the objec- 
tion and held that the decree was a 
nullity and was not executable It is 
against this order that the plaintiff- 
decree-holder filed the present second 
appeal. 


3. The main question in this 
appeal is. whether having regard to 
Section 12 of the Madhya Pradesh 
Accommodation Control Act, 1961, the 
Court has no power to pass a decree 
on the basis of a compromise. 


4. Section 12 of the Act Ín so 
far as it is relevant reads as follows: 

“S. 12— (1) Notwithstanding any- 
thing to the contrary contained jn any 
other law or contract no suit shall be filed 
in any Civil Court against a tenant for 
his eviction from any accommodation 
except on one or more of the following 
grounds only, namely: 


(a) that the tenant has neither paid 
mor tendered the whole of the arrears 
of the rent legally recoverable from 
him within two months of the date on 
which a notice of demand for the 
arrears of rent has been served on him 
by the landlord in the prescribed man- 
mons kk ‘ +t t 

(e) that the accommodation let for 
residential purposes is required bona 
fide by the landlord for occupation as 
a residence for himself or for any 
member of his family. if he is the 
owner thereof or for any person for 
whose benefit the accommodation is 
held and that the landlord or such per- 
son has no other reasonable suitable 
residential accommodation of his own 
in his occupation in the city or town 


x ++ te 


(3) No order for the eviction of a 
tenant shall be made on the ground 
specifiec in clause (a) of sub-section (1). 
if the tenant makes payment or deposit 
as required by section 13:. 


Provided that no tenant shall be 
entitled to the benefit under this sub- 
section. if, having obtained such bene- 
fit once in respect of any accommoda- 
tion, he again makes a default in the 
payment. of rent. of that accommodation 
for three consecutive months, 
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(4) Where a landlord has acquired 
any accommodation by transfer, no 
suit for the eviction of tenant shal be 
maintainable under sub-section (1) on 
the ground specified in clause (e) or 
zlause (f) thereof, unless a period of 
one year has elapsed from the date of 
the acquisition. 


(5) Where an order for the evic- 
tion of a tenant is made on the ground 
specified in clause (e) of sub-section (1), 
the landlord shall not be entitled to 
obtain possession thereof before the 
expiration of a period of two months 
from the date of the order.” 


5. A reading of the section goes 
to show that it primarily applies at the 
stage when a suit is filed. the mandate 
of the section being that no suit shall 
be filed except on one or more of the 
grounds mentioned therein. There being 
no special procedure prescribed by the 
Act, after a suit is filed on one or more 
of the grounds mentioned in Section 12, 
the suit is to be tried and decided in 


eecordance with the Code of Civil Pro~. 


cedure. If the parties do not compro- 
mise the suit till the end, the Court 
will have to find whether the plaintiff 
succeeded in establishing one or more 
cf the grounds alleged in the plaint. If 
the Court finds that one or more of 
the grounds mentioned in Section 12 (1) 
and alleged in the plaint have been 
established, a decree would be passed 
for eviction of the tenant; whereas if 
ro such ground is established, the suit 
would be dismissed. But as the suit 
is to be decided according to the Code 
ci Civil Procedure, Order 23, Rule 3 of 
the Code will also apply and if the 
parties enter into a compromise and 
i? the compromise is lawful. the Court 
will have to record the compromise and 
pass a decree in terms thereof. There 
is nothing in Section 12 of the Act or 
any other provision which prevents ‘the 
tenant in vacating the accommodation 
in spite of the fact that none of the 
grounds mentioned in Section 12 exists. 
Similarly, there is nothing in the Act 
which may prevent the tenant in 
agreeing to vacate the accommodation 
in future. 


All that Section 12 does is that a 
suit for eviction cannot be filed on 
that agreement, for a landlord can file 
such a suit only on one of the grounds 
mentioned in that section. The plaintiff 
will also have to establish one of those 
grounds for claiming eviction if the 
suit is tried in the normal way. But 
aiter the suit is filed the tenant can 
enter into a compromise promising to 
give up possession in future. and as 
there is nothing per se illegal in such 
a promise the Court .would be bound 
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to pass a decree In terms of the com- 
promise under Order 23, Rule 3. 


6. Learned counsel for the res- 
pondent placed strong reliance on three 
decisions of the Supreme Court. They 
are Bahadur v. M. S. Das, (1969) 2 SCR 
432, Ferozi Lal v. Man Mal, AIR 1970 
SC 794 and Kaushalya Devi v. K. L. 
Bansal, AIR 1970 SC 838. All these cases 


- related to Section 13 of the Delhi and 


Ajmer Rent Control Act, 1932. That 


section provides as under: 


“Notwithstanding anything to the 
contrary contained in any other law or 
any contract, no decree or order for the 
recovery of possession of any premises 
shall be passed by any Court in favour 
of the landlord against any tenant 
(including a tenant whose. tenancy ‘is 
terminated): provided that nothing in 
this sub-section shall apply to any suit 
or other proceeding for such recovery 
of possession if the Court is satisfied 
as to the existence of one or more of 
the grounds mentioned in the section.” 

It will be seen that in the aforesaid 
provision of the Delhi and Ajmer Rent 
Control Act the command is that “no 
decree shall be passed “unless the” Court . 
is satisfied” as to the existence of the 
grounds mentioned in the Act. The ex- 
pression “the Court is satisfied” requires 
that the Court must itself decide 
whether the grounds exist or not. The 
section thus by implication excludes the 
application of Order 23. Rule 3 of the 
Code of Civil Procedure, for when a 
Court passes a decree on a compromise, 
it need not be satisfied as to the exist- 
ence of the grounds for eviction men- 
tioned in the Act. It will be seen that 
Section 12 of the Madhya Predesh Act 
does not open with the words “no decree 
shall be passed’: it only directs that 
“no suit shall be filed” except on cer- 
tain .grounds. Further, it does not’ pro- 
vide that a decree can be passed only 
when “the Court is satisfied” as to the 
existence of the grounds mentioned in 


. the section. There being no prohibition 


in the Madhya Pradesh Act for passing 
a decree for eviction except on satisfac- 
tion of the Court of the existence of 
the grounds mentioned in Section 12, 
the application of Order 23. Rule 3 of 
the Code is not excluded. In our opin- 
ion, the Supreme Court cases relied 
upon by the learned counsel for the 
respondent have no application because 
the language of the Madhya Pradesh 
Act, with which we are concerned, is 
materially different from the language 
of the Delhi and Ajmer Act. 


7. Reference was also made by 
the learned counsel to a decision of the 
Court of Appeal in Peachey Property 
Corporation v. Robinson, (1966) 2 All 
ER 981. In that case a default Judgment 
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for possession was_ obtained against a 
tenant without determination that it 
was reasonable to give such a judgment. 
It was held that the judgment was a 
nullity as it was given in contravention 
of See. 3 (1) of the Rent and Mortgage 
Interest Restrictions (Amendment) Act 
ha The said provision was to ithe 
ect: 


“No order or judgment for the 7e= 
covery of possession of any dwelling 
house to which the principal Acts apoly 
or for the ejectment of a tenant there- 
from shall be made or given unless “he 
Court considers it reasonable to make 
such an order or give such a judg- 


From this language it is clear that no 
judgment for eviction could be given 
under that provision unless the Court 
considered it reasonable to give such 
judgment. A judgment for eviction 
given without consideration of its reason- 
ableness by the Court was,  threfore, 
held to be a nullity. This case issim_lar 
to the Supreme Court cases noticed 
earlier and is not applicable as the 
language of Section 12 of the Madnya 
Predesh Act does not contain werds 
which require consideration by the 
Court itself of the grounds mentioned 
in that section before passing a decree 
for eviction. 


8. We have already said “hat 
every suit filed, whether under the 
general law of (or sic) a statute. has to 
be normally tried and decided in accord- 
ance with the Code of Civil Procedure. 
The statute. however, may contain 
words which may either expressly or 
by necessary implication negative the 
application of Order 23, rule 3 or any 
other provision of the Code, Sectior 13 
(1) of the Delhi and Ajmer Rent Con- 
trol Act can be cited as an example of 

a statute which by necessary imp.-ica- 
tion excludes the applicability of Ovcrder 
23, Rule 3 of the Code, because by that 
provision the Court itself has to be 
satisfied of the existence of the gronnds 
for eviction before passing a decree. 
Section 12 of the Madhya Pradesh Act 
neither expressly nor impliedly exclu- 
des the operation of Order 23, rule 3. 
It is true, as we have already pointed 
out, that if a suit proceeds in the nor- 
mal course the plaintiff can only suc- 
ceed if the Court decides that on2 or 
more of the grounds mentioned in 
Section 12 are established. But when 
the parties enter into a compromise, 
the suit would be decided under Crder 
23, rule 3 in terms of the compromise 
without reference to the grounds men- 
[Honed in Section 12. 


9. Section 12 of the Madhya 
Pradesh Accommodation Control Act, 
1961, is to some extent modelled on 


Chandan Bai v. Surjan (Singh J.) 


[Prs. 7-10] M. P. 109 
Section 4 of the Madhya Pradesh 
Accommodation Control Act, 1955. A 


Division Bench of this Court in Syed 
Manzurul Haq v, Dularam, 1961 MPLJ 
26 held that a compromise decree under 
that Act was not a nullity and it was 
not open to the executing Court to go 
behind the same and to refuse to execute 
it on the ground that it was not passed 
on any of the grounds mentioned in Sec- 
tion 4 of the Act. In our opinion, the 
same rule applies in construing Section 
12 of the present Act. 

10. Reference was also made by 
the learned counsel for the respondent 
to a decision of Pandey. J: in Balgovind 
Shukla v. Mahavir Prasad Shrivastava 
Misc. S. A. No. 129 of 1969, D/- 16-3-1970 
(Madh Pra). In that case it was held, 
following the Supreme Court cases to 
which we have already referred, that a 
compromise decree in a suit under Sec- 
tion 12 of the Madhya Pradesh Act, 
1861, would be a nullity and will not 
be executable. With great respect, we 
do not agree with that decision. It was 
not noticed by the learned Judge that 
the language of the Delhi and Ajmer 
Rent Control Act. with which the 
Supreme Court was concerned, in the 
aforesaid cases, was materially different 
from the language used in Section 12 of 
the Madhya Pradesh Act. We were also 
referred to an opinion expressed by 
Bhave, J., in the order of reference in 
the case "of Krishnabai v. Laxmibai, 
1970 MP LJ 674 = (AIR 1971 Madh 
Pra 280). The opinion of Bhave, J. in 
the order of reference in that case does 
to some extent support the contention 
of the learned counsel for the respon- 
dent. However, the Division Bench, 
while deciding that case, did not consi- 
der that aspect and no opinion was ex- 
pressed, Bhave J., thought that when 
Section 12 requires that the suit can be 
filed only on one of the grounds men: 
tioned in it. it also means that the 
Court can only decree it if one of those 
grounds is established and, therefore, 
a decree cannot be passed on a compro- 
mise. 

In our opinion, and we say ft with 
great respect. that is not the correct 
approach in construing Section 12. In 
that way the application of Order 23, 
Rule 3 would -be excluded in all cases 
where relief is to be granted on the 
grounds mentioned in a statute. Even 
under the general law a plaintiff ulti- 
mately can only succeed if he proves 
his right to the relief claimed and the 
Court can only pass a decree when it 
is satisfied that the plaintiffs right is 
established. But it does not follow from 
it that a Court cannot pass a decree on 
a compromise. The reason why the 
Court can pass a decree on a compromise 
is that Order 23. Rule 3, which is alse 
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a statutory provision, enables the Court 
to do so. Therefore, when a statute is 
passed providing for grounds on which 
a plaintiff can claim relief, the question 
that has to be examined is, whether the 
application of Order 23, Rule 3 in trial 
of a suit arising out of the statute is ex- 
pressly or impliedly excluded.. In the 
absence of any express exclusion of 
Order 23, Rule. 3, that provision will 
apply unless the language used in the 
statute negatives its applicability by 
clear implication. Merely enumeration of 
{grounds on- which relief can be claimed 
does not either expressly or impliedly 
‘exclude the operation of Order 23, rule 
ig. because grounds for claiming ‘relief 
are always limited whether the relief 
be claimed under the general law ora 
statute. 5 


11. In our opinion, the decree 
passed in the suit on the compromise 
‘was not a nullity and the first appellate 
Court was not right in holding that 
the decree was not executable being in 
contravention of Section 12 of the Act. 


12. The appeal is allowed. The 
order of the District Judge, Raipur, is 
set: aside and that passed by the execu- 
ting Court is restored. In the circums- 
tances of the case, there shall be no 
order as to costs throughout, 


Appeal allowed. 





AIR 1972 MADHYA PRADESH 116 | 
(V 59 C 31) . 
BISHAMBHAR DAYAL C. J. AND 
S. P. BHARGAVA J. 


M/s. Hari Prasad Rameshkumar, 
Petitioner v. The State of Madhya 
Pradesh and others, Respondents. 


Misc. Petn. No. 59 of 1970. D/- 26-7< 
1971, to quash order passed by ‘Conserva- 
tor of Forest Hoshangabad. D/. 3-1-1970. 


M. P. Tendu Patta (Vyapar Viniya- 
man) Nivamawali (1965), Rule 7 (10) — 
Sale of tendu leaves —— Rule requires 
execution of agreement in prescribed 
form -— Unless that is done there can 
be no valid and binding contract — (X- 
Ref:—- Constitution of India, Art. 299 (1) ). 


Where no agreement was executed 
between the tenderer and the Govern- 
ment no binding agreement came into 
existence. Hence the Government could 
not demand from the tenderer. the 
deficiency between his tender and the 


contract executed with third party 
subsequently. Such demand necessa- 
rily depended upon a breach of con- 


tract between the tenderer and the 
Governor and there be no 


AP/BP/A434/72/YBP 


Hari Prasad v. State (B. Dayal C. JJ 


prescribe. a form 


claim for. 


A.I. R. 


breach of contract: unless there was a 
valid contract, AIR 1971 Mad 221, Dis- 


_ sented from: AIR 1971 SC 141 and AIR 


1963 SC 1685 Dist. (Paras 2,3) 
Cases Referred:. Chronological Paras 
. (1971) AIR 1971 SC 141 (V 58). 


D. G. Factory v. State of 

Rajasthan 4 
(1971) AIR 1971 Mad 221 (V 58), 

=: 84 Mad LW 58. Manickam 

‘Chettiar v. State of Madras 5 
(1963) AIR 1963 SC 1685 (V 50) = 

(1964) 3 SCR 164, Union of 

India v. Rallian Ram 4, 5 


Y. S. Dharmadhikari, for Petitioner? 
M. V. Tamaskar, Dy. Govt. Advocate, 
for Respondents. 


BISHAMBHAR DAYAL C. J.— 
This is. a writ petition by firm Messrs 
Hariprasad Rameshkumar which had 
submitted a tender for purchasing tendu 
leaves in a Government forest.. After 
making the tender and before the tender 
was accepted. it informeed. the State that 
it wanted to withdraw and would not abide 
by its tender. Some time afterwards, 
it was informed that its tender had been 
accepted and that it would be liable to 
compensate the Government for any 
loss that may occur to the Government 
on giving the contract to somebody else. 
In this case the petitioner has contested 
the fact that its tender was ever accept- 
ed. But we may not go into that ques- 
tion and it may be taken for granted 
that some sort of an acceptance was 
accorded to it by the officer concerned. 
Admittedly, however, no formal agree- 
ment was executed between the peti- 
tioner and the Government. 


2. Rule 7 (10) of the M. P. Tendu 


Patta (Vyapar Viniyaman) Nivamawali, 
-1965. providing for sale of tendu leaves 


prescribes the execution of a formal 
document in form ‘K’ given in those 


_ Rules within 15 days of the receipt of 


the: order of_appointment. Condition no. 
17 of the tender-notice also prescribes 
a similar form. Therefore, a valid 
agreement in respect of the contract 
could only come into existence between 
the parties ‘by execution of an agree- 
ment in the prescribed <form. Article 
299 (1) of the Constitution among other 
things prescribes as follows:— 


<... all such contracts ...... shall be 
executed on behalf of the President or 
the Governor by such persons and in 
such manner as he may direct or autho- 
rise.” The Rules, therefore, directly 
and the manner in 
which an agreement will be executed. 
Unless such an agréement was executed, 
it cannot be said that a binding agree- 
ment has come into existence between 
the State and the petitioner. Admittedly, 
no such agreement has. been executed, 
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3. The Government has ther e- 
after given the contract fo a- third 
party and has demanded the deficienzy 
between the tender of the petitioner 
and the contract executed with tkat 
third party. This necessarily depends 
upon a breach of the contract, if ary, 
between the petitioner and the Gover- 
nor. A claim for breach of contract can- 
not arise unless there is a valid contract 
binding between the parties. As stated 
above, there was no valid contract 
which could bind the parties. 

4. Learned counsel for the State 
relied upon Union of India v. Rallia 
Ram, AIR 1963 SC 1685 for the propcsi- 
tion that formal execution of an agr2e- 
ment was not necessary and that cor- 
respondence could also create a velid 
agreement, This case is ` wholly irrele- 
vant in the circumstances of the pee- 
sent case. The Supreme Court case 
relied upon was a case which dealt 


with an arbitration agreement. It 
has been expressly noted by tkeir 
Lordships of the Supreme Court 
that there was no direction or provi- 
sion in what manner such arbitration 
agreements. would be executed. Then 


their Lordships further go on to observe 
in that case that the letter by which 
the acceptance on behalf of the Gover- 
nor-General was given to the arbicra- 
tion agreement was expressed to be on 
behalf of the Government although at 
the bottom where the letter was signed 
it was not stated that the signature was 
being made on behalf of the Goverror- 
General. In these circumstances, their 
Lordships said that acceptance by the 
proper officer when expressed on beaaltf 
of the Governor-General was enougk to 
create a valid contract. Reliance was also 
placed on behalf of the State upon E.G. 
Factory v. State of Raiasthan AIR 
1971 SC 141. That was a case in which 
a formal agreement had in fact keen 
executed and that agreement purported 
io ie on behalf of the Governor. It 
stated:— 


a and the Governor of the 
State of Rajasthan (hereinafter celled 
the Government which ‘expression shall 
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so in the body of the agreemert it 
was expressly mentioned that it was 
being made on behalf of the Governor. 
The only dispute was whether the 
agreement not having been signed by 
the Inspector-General of Police expres- 
sly on behalf of the Governor fulflled 
the requirement of Article 299 of the 
Constitution. It was held that it was 
not necessary that under the signature 
also the Inspector-General of Police 
should have mentioned that he had sign- 
ed on behalf of the Governor. These 
cases are, therefore, distinguishable and 
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cannot apply to the circumstances ef the 
present case. 


5. Learned counsel for the State 
also relied on Manickam Chettiar v. 
State of Madras AIR 1971 Mad 221 
That case undoubtedly supports the 
contention of learned counsel, But with 
due respect to learned Judges we are 
unable to argee with the conclusion 
arrived at in that case. It is mentioned 
in the judgment of the learned Judges 
that under the terms of the contract it . 
was essential that a formal agreement 
was to be executed between the parties. 
That being the situation. it was not, 
possible to create a binding agreement 
between the Government and the ten- 
derer unless the agreement as prescribed 
was executed. The learned Judges 
merely relied upon AIR 1963 SC 1685, 
(supra) without observing the distinc- 
tion between the two cases. 

6. In view of the clear defect 
mentioned above in the present case, 
we need not go into the other points 
raised by the petitioner challenging its 
liability. 

ce The result is that this petition 
fs allowed. The order dated 3rd January 
1970 passec by the Conservator of For- 
ests, the demand notice dated 16th 
January 1970 issued by the Divisional 
Forest Officer and the notice dated 3rd 
February 1970 issued by the Sub-Divi- 
sional Officer are quashed, The peti- 
tioner will get its costs. Counsel’s fee 
is fixed at Rs. 100/-. The outstanding 
amount of the security deposit shall be 
refunded to the petitioner. 


Petition allowed. 
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AIR 1972 MADHYA PRADESH Ill 
(V 59 C 32) 
BISHAMBHAR DAYAL C. J. AND 
R. J. BHAVE J. 


Jwala Prasad, Petitioner v. Board 
of Revenue, M. P. Gwalior and others, 
Respondents. 

Misc, Petn. No. 84 of 1970, D/- l6- 
12-1971. 

(A) Precedents — 
of rulings. 

The Subordinate 


Binding nature 


Courts have no 
jurisdiction to . brush aside a decision 
given on the interpretation of certain 
provisions of the statute in question and 
to prefer another decision given under 
another statute, though the provisions 
of that statute may be in pari materia, 
on the ground that another decision is 
by a larger Bench and, therefore, has 
a greater binding force. 

(Para 3} 
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142 M. P. [Prs, 1-3] Jwala Prasad v. Board of Revenue (Bhave J.) 


. (B) V. P. Abolition of Jagirs and 
* Land Reforms Act (11 of 1952), Sections 
31, 37 — Finality attaching to order of 
Collector under Section 31 — Nature 
oE Soe 


Fidaltty is not attached to any order 
Hill it is actually passed; and if, by any 
subsequent enactment, the order is made 
subject to further revision, no complaint 
can be entertained that when the lis 
was started finality was available to the 
order that would have been passed. AIR 
1956 SC 77 and AIR 1957 SC 540 
Followed, (Para 4) 


Where before the passing of appel-, 
Iate order by the Collector on an applica- 
tion under Abolition of Jagirs Act the 
M. P. Land Revenue Code which provid- 
2d for an interim revision by the Com~ 
missioner was substituted by repealing 
the V. P. Land Revenue and Tenancy 


Act (1953} which did not provide for. 


' such revision against the order of the Col- 
lector, revision before the Commissioner 
against the order of Collector was 
maintainable, such revision could not 
also be said to be not maintainable in 
view of Section 261 of the Revenue 
Code which protected the rights under 
the repealed Act, because the proceed- 
ings were under the Abolition Act and 
not under the repealed Tenancy Act and 
also because ‘the repealing Act saved 
only substantive rights and not the 
procedural rights. 1970 Rev. Nirnaya 
213 (FB) & (1969) 1 All ER 121 & 1961 
AC 901, Followed. (Paras 4, 6) 
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v. Suraj Bhan 4 
(1957) AIR 1957 SC 540 (V 44) 
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dhry 4 
(2956) ATR 1956 SC 77 (V 43) = _ 

1955-2 SCR 1117, Indira Sohan- 

Lal v. Custodian Evacuee Pro- 

perty 4 


A. I. Re 


J. S. Verma for Petitioner; M. V. 
Tamaskar, Deputy Govt, Advocate for 
Nos. 3 and 4, P. C. Pathak (for nos. 5, 6, 
8,9 and 10.) and R. K. Tankha (for 
N os. 7-A, 7-B and 7-C), for Respondents. 


BHAVE J.:— In this petition under 
Article 226 of the Constitution the 
order dated 25-5-1966 (Annexure F) 
passed by the Board of Revenue as 
well as its order dated 11-11-1969 
(Annexure G) refusing to review its 
order are under challenge. 3 


2 The facts of the case, in brief, 
are that the petitioner was a Pawaidar 
of mouza Judmaniya, Tahsil Huzur, 
District Rewa. The pawai was resumed 
on 1-7-1954 under the Vindhya Pradesh 
Abolition’ of Jagirs and Land Reforms 
Act, 1952 (hereinafter called the Aboli- 
tion Act). In accordance ‘with the pro- 
visions of the said Act, the petitioner 
applied to the Tahsildar for allotment 
of Sir and Khudkasht lands in Pawai. 
The Tahsildar allotted 80.33 acres of 
land to the petitioner by his order 
dated 9-10-1957. That order was, how- 
ever, set aside by the Collector and the 
case was remanded to the Tahsildar for 
further enquiry. On remand the Tah- 
sildar passed a fresh order on 24-5- 
1961 allotting lower. area to the peti- 
tioner. He, therefore, preferred an ap- 
peal before the Collector which was dis- 
missed. The petitioner, therefore, pre- 
ferred a revision against the Collector’s 
order before the Commissioner, who al- 
lowed the revision, set aside the order 
of the Collector as well as of the 
Tahsildar and held that the petitioner 
was entitled to 80.33 acres of land as 
originally allotted to him. The respon- 
dents 5 to 10 thereupon preferred.a revi- 
sion before the Board of Revenue. The 
Board of Revenue set aside the order of 
the Commissioner on the ground that 
the Commissioner had no jurisdiction to 
entertain the revision, as under the 
Vindhya Pradesh Abolition of Jagirs 
and Land Reforms Act, 1952 finality 
was given to the appellate order passed 
by the Collector and also the lis having 
started before the Madhya Pradesh 
Land Revenue Code, 1959, the old pro- 
cedure was applicable, In this view of 
the matter, the Board of Revenue did 
not consider the revision on merits and 
simply set aside the order of the 
Commissioner and restored that of the 
Collector. 


3. Section 21 of 
Pradesh Abolition of 
Reforms Act, 1952 authorises the 
Tahsildar to enquire into an applica- 
tion: for allotment of land made by the 
ex-Jagirdar or Pawaidar. Section 31 of 
the said Act provides for an appeal 
against the order of the Tahsildar and 
further provides that the decision given 


the Vindhya 
Jagirs. and Land 


"t 


~ 
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34 then provides that the officers before 
whom the proceedings may lie -mder 
the Act shall, so far as may be, follow 
the procedure applicable to the proceed- 
ings under the Rewa Land Revenu- and 
Tenancy Code, 1935, and shall have the 
same powers in relation to proceedings 
before them as a revenue officer kas in 
relation to original or appellate proceed- 
ings, as the case may be, under the said 
Code. Even before the application for 
allotment of the land was made, the 
Vindhya Pradesh Land Revenue and 


Tenancy Act, 1953, was brought into 
force under which the Rewa Land 
Revenue and Tenancy Code, 1935, was 
repealed. It is not disputed that the 


proceedings would be governed by the 
Abolition Act read with Vindhya Pra- 
desh Land Revenue and ‘Tenancy Act, 
1953. Under Section 14 of the Vindhva 
Pradesh Land Revenue and ` Tenancy 
Act, 1953, revisional powers were con- 
ferred on the Board of Revenue in those 
cases where an appeal did not lie to it. 
No revisional power was given to the 
Commissioner. 

Section 37 of the Vindhya Pradesh 
Abolition of Jagirs and Land Reforms 
Act. 1952, provided that no Civil Court 
shall have jurisdiction to settle. decide 
or deal with any question which is, 
by or under this Act, required zo be 
settled. decided or dealt with by the 
Tahsildar, the Deputy Commissioner, 
the Land Reform Commissioner, or the 
Board of Revenue. It further provided 
that except as otherwise provided in 
this Act. no order of Tahsilcar. a 
Deputy Commissioner, the Land Reform 
Commissioner, or. the Board of Ravenue 
under this Act shall be called in ques- 
tion in any Court. In the light of these 
provisions it was ‘urged before the 
Board of Revenue that Inasmuch as no 
revisional power vested in the Commis- 
sioner under the Vindhya Pradesh Land 
Revenue and Tenancy Act. 1953 and 
under Section 37 of the. said Abolition 
Act the order passed by any avthority 
described thereunder could not be ques~ 
tioned ‘in any Court’ which expression in- 
cluded even the revisional Court. the 
Commissioner was not entitled tc revise 
the order passed by the Collector. 


On the other hand, it was urged 
before the Board of Revenue thet these 
very ‘provisions were considered by a 
Division Bench ‘of this Court in Surya 
Prasad v. Mohanlal. Mise. Petn. No. 117 
of 1964 D/- 14-10-1964 (Madh. Pra) and 
that the-contention was rejected, and 
it was held that Section 37 of the Vin- 
dhya Pradesh Abolition of Jagirs and 
Land Reforms Act, 1952 only barred 
the jurisdiction of Civil Courts, and 
when the competent authority under 
the Code entertained and disposed of a 


1972 Madh. Pra/8 VOI G—29 


l Jwala Prasad v. Board of Revenue (Bhave J,) 
by the Collector shall be final. Section 
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revision petition against a decision of 
the Collector under Section 31. there 
was no question of any Civi Court 
settling, deciding- or dealing with any 
question which under the. Vindhya 
Pradesh Abolition .Acts was required to 
be settled or decided by the Tahsildar 
or the Collector; and that the second 
sub-section of Section. 37 also only pro- 
hibited a collateral attack in a Civil 
Court against the order of the Tahsil- 
dar or the Collector etc. It was further 
held that the words ‘in any Court’ 
occurring in sub-Section (2) of Section 


_37 only referred to a Civil Court and 


not any revenue Court. and thus Sec- 
tion 37, in no way. barred the revisional 
jurisdiction of the competent authority 
under the Madhya Pradesh Land. Re- 
venue Code, 1959, . 


But the Board of Revenue instead 
of following that decision preferred its 
own view in Than Singh's case 1967 
Revenue Nirnaya 396 which had already 
been reversed by this Court in Than- 
singh v. Board of Revenue, 1967 Rev. 
Nirnaya 396. When the matter had come 
for consideration before this Court in 
Than Singh’s case. 1967 Rev. Nirneya 
396 (supra) it was held by the Benchi 


“The decision of the Board of Re- 
venue must be quashed on the short 
ground that the Board was in error in 
not following the decision of this Court 
in Surya Prasad’s case Misc, Petn. No. 
117 of 1964 D/- 14-10-1964 (Madh Pra) 
(Supra) in which specific provisions of 
the V. P. Abolition Act were considered 
and in. the light of the provisions of the 
M. P. Land Revenue Code, 1959, it was 
ruled that the revisional powers of the 
Commissioner and the Board of Revenue 
were not, in any way, affected by the 
provisions of Sections 31 and 37 of the 
vV. P. Abolition Act. The action of the 
Board in brushing aside the decision of 
this Court given on the specific question 
at issue and following the Full Bench 
decision. which was concerned with in- 
terpreting the provisions of different 
statutes, was to say the least. most un- 
fortunate. It was the bounden duty of 
the Board to follow the. decision of this 
Court in Surya Prasad’s case (supra). 
and to base its decision on that decision.” 


In spite of these clear observations 
the Board of Revenue in this case also 
preferred to follow the decision in 
Anandrao Mandloi v. Board of Revenue, 
1965 RN 186 = 1965 Jab LJ 307 = 
(AIR 1965, Madh Pra 237) (FB) which is, 
to say the least. unfortunate. The sub- 


ordinate Courts have no jurisdiction to 


brush aside a decision given on the 
interpretation of certain provisions of 
one statute and to prefer another deci- 
sion given. under ahother statute. though 
the provisions of that statute may 
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be -in pari materia, on the ground that 
another decision:is by a larger Bench 
ts therefore, having a greater binding 
orce, 


4. ` When any 
ferred on any well 
its procedure becomes subject to the 
- law governing that Court: and that 
even if the decision made by that Court 
Is made final. it only means that no 
appeal lies against that decision: but 


authority is .con- 
established Court, 


that it does not take away the right of. 


the revisional Court to interfere with 
that order subject to 
imposed. on the revisional Court, The 
only question that may arise, therefore, 
for consideration is what happens if 
originally no revisional powers were 
conferred on any authority and subse- 
quently such. powers were conferred. 
This question came for consideration 
before the Supreme Court ‘in Indira 
Sohanlal v. Custodian of Evacuee Pro- 
perty. AIR 1956 SC 77. Their Lordships 
observed: 


“While a right of appeal in respect 
of a pending action may conceivably be 
treated as a substantive right vesting 
in the litigant on the commencement of 
‘the action’ (though it is not so decided), 
no such vested right to obtain a deter- 
mination with the attribute of finality 
can be predicated in , favour of a liti- 
gant on the institution of the action. 

$> * * | * * o. * 


By the verv terms of Section 5-B 
“of East Punjab Act 14 of 1947, finality 
attaches to.it on the making 
orcer. Even if there be, in- law. any 
‘such right at all as the right to a deter- 
mination with the attribute of finality, 
it can in no sense be a vested or accru- 
ed right. It does not accrue until the 
det2rmination is in fact made, when 
alone the right to finality becomes an 
existing right. Where, therefore, an 
aptlication for confirmation of a transfer 
relating to an evacuee 
on 23-2-1948 under Section 5A of the 
East Punjab Act 14 of 1947 is still pen- 
dinz when the Central Act 31 of 1950 
came into force, it cannot be contended 
that the applicant has any vested right 
as to the finality and conclusiveness of 
the order passed thereon under Section 
5B of the East Punjab Act 14 of 1947 
and that such an order is-not open to 
a revision by the Custodian General 
under Section 27 of the Central Act 31 
of 1950.” 


Under the East Punjab Act 14 of 
1947 no revisional powers were*conferr- 
ed on any authority but by Central Act 
31 of 1950 revisional powers were con- 
ferred on the Custodian-General, who 
entertained a revision petition. When 
that order was questioned, it was repell- 
ed by the Supreme Court on the above 
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the limitations. 


of the. 


property filed 


can be entertained that when the 
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said ground. This matter again came 
for consideration before the Supreme 


Court in Moti Ram v. Suraj Bhan, AIR 


1960 SC 655. Under Section 15 (4) of 
the East Punjab Rent Restriction Act,. 
1949, before its amendment. finality was 
attached to the appellate decision. But 
before the appellate decision could be 
recorded, Section 15 was amended and 


‘power was conferred on the High’ Court 


to consider the propriety and legality of 
the order passed by the appellate Court. 
The contention that the provision for re- 
visional application, which was made by 
the amending Act, cannot retrospective- 
ly affect ‘the proceedings; which were 
pending at the time when the amend- 
ing Act was passed, was repelled by 
Their Lordships of the Supreme Court, | 
and it was observed: -> 

“Unfortunately for the appellant this | 
point is concluded *by the decision of 
this Court in the case of AIR 1956 SC 


77. 
x x x x 
Having regard to this decision it is 
impossible to accede to Mr. Bindra’s 


argument that the finality of the appel- 
late decision could be invoked by the 
appellant before the said appellate deci- 
sion was actually recorded. If no’ fina- 
lity could be claimed at an earlier stage 
it is clear that at the time when the 
appellate authority decided the matter 


_ the amending section had come into force 


and when the appellate order was actual- 


ly passed it could not claim the finality 


under the earlier provision. We “may 
incidentally point out that the said prin- 
ciple laid down in the. case of AIR 1956 
SC 77 has been cited by this Court in: 
Garikapati Veeraya v.-N. Subhash Chou-~ 
dhry, AIR 1957 SC 540. and it has been 
observed that the question which was 
left open by the court on the earlier 


‘occasion fell to be considered in the case 


of AIR 1957 SC 540, and was in fact 
considered and decided.” _ 


These two decisions .clearly indicate 
that finality is not attached to any order 
till it is actually passed: and if, by any 
subsequent enactment, the order is made 
subject to further revision, no complaint}: 











E 


was started finality was available to the 
order that would have been passed. In 
this view of the matter. even if it is 


Board of Revenue, no party acquired any 
vested right till that order was actual- 


tuted by the Madhya Pradesh ee 
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Revenue Code, after the enforcement of 
which the appellate order was pessed 
by the Collector. it could not be said 
that it was subject to revision only by 
‘ithe Board of Revenue and not by the 
{Commissioner as well when the (Code 
had provided for revision before the 
Commissioner, as well. In the fac2 of 
these pronouncements of the Supreme 
Court, the Full Bench case of this Court 
taking, a coritrary view cannot have a 
binding force. 


5. Shri Pathak, eare counsel 
for respondents 5 to 10, however, relied 
on Sections 261 and 262 of the Madhya 
- Pradesh’ Land Revenue Code, 1959 and 
on the basis of these sections it was con~ 
tended that the Commissioner had no 
revisional jurisdiction as, by virtue of 
these sections, the proceeding must be 
. decided under the old law as if ‘this 
Code had not been passed.’ Sectior 261 
of the Code réads:— . 


"961. Repeal and Savings—— The 
enactments specified in Schedule II are 
hereby repealed to the extent mentioned 
in the 4th column thereof: 


Provided that the repeal shall not 
affect- 

(a) x x x 

(b) any right, seit ese. obligation or 
Viability acquired, accrued or incurred 
under any law so repealed; 

(c) x x x x 

(d) any investigation, legal proceed- 
ing or remedy in respect of any such 
right, privilege, obligation, liability, 
penalty, forfeiture or punishment as 
aforesaid; and any such 
legal proceeding or remedy may be 
instituted, continued or enforced, and 
any such penalty, forfeiture or punish- 


ment may be imposed as if this Acz had 


not been passed: 
x x X` x x” 


There are sevttal difficulties in ap- 
plying this section. Firstly, under this 
section the Vindhya Pradesh Abolition of 
Jagirs and Land Reforms Act, 1952, has 
not been repealed. This Code only- re- 
peals the Vindhya Pradesh Land Re- 
venue and Tenancy Act, 1953. So the 
proceedings in this case were under the 
Abolition Act and not under an Act re- 
“pealed. by this, Code and Section 261 
quoted above cannot apply. 


6. Secondly, in Laxmi Kumar vV. 
Ram Bihari Mishra, 1970 Revenue Nir- 
naya 113 a Full Bench of this Court 
held that clause (b) of the proviso to 
Section 261 of the Madhya Pradesh Land 
Revenue Code saves only the substantive 
rights and. not mere procedural rights; 
and that under clause (d) of the Code 
the * proceeding which is saved must be 
‘in respect of’ any such right which is 
acquired under the repealed law, so that 
the right must be independent cf the 


investigation, - 
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proceeding itself. Under the Abolition 
Act the only right conferred on the 
Jagirdar or Pawaidar was to apply for 
allotment of Sir and Khudkasht lands 
in his personal cultivation or, if such 
lands were less than the minimum pres- 
cribed, any other land. No right vested 
in the Pawaidars before the land was 
allotted to them. 


7. This view is in consonance with 
the dictum of Their Lordships of the 
Privy Council. Section 38 (2) of the 
Interpretation Act, 1889, passed by the 
British Parliament provides that repeal- 
ing Acts are, unless the contrary inten- 
tion appears, not to affect any right, 
privilege, obligation, or liability acquir~ 
ed, accrued, or incurred under any 
enactment so repealed; or affect any in- 
vestigation, legal proceeding. or remedy 
in respect of any such right.. privilege, 
obligation, liability, penalty, forfeiture, or 
punishment as aforesaid. In G. Ogden 
Industries Pty. Ltd. v. Lucas. (1969) 1 
All ER 121, the Judicial Committee held 
that “the mere right existing at the date 
of the repealing Statute to take advan- 
tage of the provisions of the Act re- 
pealed’ was not a ‘right accrued’ within 
the meaning of the saving clause.” ‘In 
another case, Diréctor of Publie Works 
v. Ho Po Sanq 1961 AC ‘901 the Privy 
Council held: 

_ “any entitlement the Crown Jessea 
might have to have his’ case considered 
by the Governor-General-in-Council did 
not come within para (e) [the latter 
part of Section 38 (2) of the Interpre~ 
tation Act], since the right there refer- 
red to is the right acquired or accrued 
under a repealed enactment mentioned 
in paragraph {c} [the first part of Sec- 
Hon 38 (2)], and there was no such right 

ere,’ 

In that case, Lord Morris of Borth- 
Y-Gest. who delivered the Judgment of 
the Phivy Council; held: 

“It may be, therefore, that under 
some repealed enactment a right has 
been given but that in respect of it 


‘some investigation or legal proceeding is 


necessary. The right is then unaffected 
and preserved. It will be preserved even 
if a process of quantification is neces- 
sary. But there is a manifest distinction 
between an investigation in respect of 
a right and an investigation which is to 
decide whether some right should or 
should not be given. Upon a repeal the ~ 
former is preserved by the Interpreta- 
tion Act. The latter is not. Their Lord- 
ships agree with . the observation of 
Blair-Kerr, J., that: 

‘Tt is one thing to invoke a law for 
the adjudication of rights which have al- 
ready accrued prior to the repeal of that 
law;. it is quite another matter to say 
that, irrespective of-whether any rights 
exist at the date of the repeal, if any 
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procedural step Is taken prior to the re- 
peal, then, even after the repeal_ the 
applicant is entitled to have that proce- 
dure continued in order to determine 
wether he shall be given a right which 
he did not- have when the procedure was 
set in motion.” 

The. passage, quoted above, clearly 


brings out a distinction between a right - 


‘that has accrued, and a procedure to be 
fo-lowed -for acquiring a right. This is 
exactly what has been held in 1970 Rav. 
Nirnaya 113 (supra), referred to above, 
In this viewof the matter, it must be 
held that Section 261 is no bar to the 
application of the new- procedure being 
followed in these proceedings. 

8 . Section 262 of the Madhya Pra- 
desh Land. Revenue Code, 1959, merely 
provides for decision of a pending case 
in a particular revenue court. This does 


not govern the decision of the case at. 
The. effect: 


all stages of that litigation. 
of this section only is that a case pend- 


ing at the point Oz time, when this Code. 


came into force in a- particular Court 
wculd be disposed of by that Court ac- 


cording to the law then in force imme- 
diately before the coming into force of, 


this Code. After that decision had been 
given. if a question arises as to whe- 
ther that decision could be challenged 
by way of appeal or revision in a higher 
Court, that matter was not governed by 
Section 262 of the Code. For that pur- 
pose, the general law as discussed above 
has to be applied and the forum for 
such challenge available: at the time when 
thet judgment is 
applicable. 
is of no help to the respondents, 

9.. For the aforesaid reasons, the 
petition is allowed. The order of. the 
Board: of Revenue, dated 25-5-1966 (An- 
nexure F) as also its order, dated 11-11- 


19€9 (Annexure G). are set aside and the 
case is remanded to it to decide the. same. 


on merits, as the Board-has also juris- 
diction to entertain the revision against 
the order of the Commissioner. The 
respondents 5 to 10, except respondents 
7 fa) to 7 (f) shall pay the costs of 
the petition. Hearing fee is. fixed at 
Rs. 100/-. The outstanding amount of the 
security ‘deposit shall be refunded to the 
petitioner. 


Order accordingly, 
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delivered will be 


This section also, therefore, page of working for non-payment. 


A. I. R. 
M. P. Forest Contract Rules, R. 7 


— Auction of right to fell and extract 
forest produce —— Failure of ‘purchaser to 


pay instalments of purchase price ee 


Effect — (X-Ref:— Rules 8, 21, 29) =-~ 
(X-Ref:— . Forest Act (1927), S. 83). 


Whére the right to fell and extract 
forest produce was purchased in an auc- 
tion and the auction purchaser failed to 
pay the instalments of the purchase price 
on due dates, the contract was liable to 
be terminated. ` ` (Paras 9, 11) 

Rule 7 specifically makes time of the 
essence of the contract. Therefore pay- 


ment of the instalments of the purchase | 


price on the due dates was a condition 
pre-requisite to the performance of the 
contract. The failure of the auction~ 


purchaser to make such payments reliev-. 


ed the State Government of their ob- 
ligations. (Para 9) 


While it is irtie. that the power given 
in Rule 8 to stop operations is exercis- 
able if the rate of work exceeds sub= 
stantially the- rate of the payment of 
instalments but that does not mean that 
there is no power apart from it. 


instalments the relevant authority was 
entitled to terminate the contract under 
Rule 29, Under Rule 29 (2) upon such 
termination the auction-purchaser’s right 


‘under the contract ceased and all the 


forest produce’ remaining within- the 
contract area became the absolute pro- 
perty of the Government. Hence it 
could not be said that the State Gov- 
ernment was in breach in ordering stop~ 


(Para 11) 


_ Under’ Rule 21 (1), there is-a sec~ 
tion-wise. working and the removal of: 
forest produce from any -section has to- 


be completed before the removal is be-~ 
fun in another section. Such a system, 
however.. does not clothe’ the auction- 
purchaser with any kind -of right to 


work only one section leaving the other © 
sections untouched. Hence the auction- 
‘ purchaser-could not say that having paid 
the first instalment he was entitled to ` 
fell and remove the forest. produce from- 


one only of the sections irrespective of 


the fact that in the meanwhile he was. 
In default with the second instalment. 


- (Para 12) 

_ M. P. Forest Contract ‘Rules, 

R. 29 — Contract for sale of standing 

bamhoos — Default in payment of instal- 

ment of purchase price — Government is 

not bound to re-sell the contract — (X- 
Ref:— Forest Act (1927), S. 82). 


In the event ôf default by a contract 
for sale of standing bamboos in payment 


of any instalment of the purchase ptice’ 


the other party viz.. the State Govern- 
ment is. not bound to re-sell the con- 
tract, and to recover the deficiency on 


When . 
‘there was a default in payment of the . 


an 
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such re-sell as arrears of land revenue. 
It has an option either to treat the con 
tract as terminated and to proceed under 
Rule 29 .(2) or to treat the contract as 
still subsisting with a view ‘to realise th2 
balance of the price under Section 82 cf 
the Forest Act. AIR 1925 Bom 28, Dis- 
tinguished. + >. . (Paras 13, 14) 
Cases Referred: -Chronological Pares 
(1970) First Appeal No. 16 of 1966, 
D/- 23-7-1970, (Madh Pra) State 
of Madhya Pradesh v. Komal- 
chand = 13, 
{1970) First Appeal No, 61 of 1965, 
D/- 5-12-1970 (Madh Pra), State 
of M. P. v. Sardar Mohan Singh 
(1967) ATR 1967 SC 1105 (V 54) = 
(1967) 1 SCR 266, State of 
Madhya Pradesh v: Kaluram 
(1925) AIR 1925 Bom 28 (V 12) = 
ILR 49 Bom 25, Harichand and 
Co. v, Gosho Kabushirki Kaisha m4 


A. N. Mukherii, for Appellant; R. 5. 
Dabir, for Respondent. 
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A. P. SEN J.:— This appeal preferr- 


ed by the State Government is directed 
against the judgment and decree of tie 
Additional: District Judge, Kanker, dated 
16-6-1967 -whereby the learned Judze 
has granted to the plaintiff a decrze 
for:— 

(i) a declaration 
Government was in breach of the forest 
contract granted to him by ordering a 
stoppage of working and, therefore, rot 
entitled to recover Rs. 35.625/- towards 
the balance of the: auction price; `- 

(ii) a permanent injunction restran- 
ing the State Government from recover- 
ing that amount as arrears of land re- 
venue or otherwise. and 

(iii) refund of Rs. 4.750/~ -represeat- 
ing the security deposit. 

2 Facts leading to the appzal 
may be shortly stated. On 17-8-1962, 
the plaintiff purchased the right to iell 
and extract bamboos from Coupe 
No. ‘A’ Walhar O/B. F. S. Kanker Divi- 
sion. at a public auction held by che 
Divisional Forest Officer, Kanker,: for. 
Rs. 47,500/-. ‘The purchase price was 
payable in 4 instalments. Rs. 11,8%5/- 
were payable at once and were so paid. 
The other instalments-2nd of Rs. 11.875/-; 
3rd and 4th of Rs. 11.875/- each were due 
on 1-11-1962,° 1-2-1963 and 1-4-1963: 
Admittedly. beyond paying the Ist inszal- 
ment. the plaintiff paid no other ins<al- 
ments, despite repeated notices. i 

3. Having paid the first instal- 
ment. furnished -the requisite - cope 
boundary certificate and having execut- 
ed the contract deed, the plaintiff ob- 
tained possession of the. contract area. 
The usual contract in writing. Ex, D-3, 
embodying the terms was executed be- 
tween the parties. The contract’ pro- 
vided, by clause (1). for sale of the 
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forest produce described in the First 
Schedule, i. e. bamboos, on the condi- . 


‘tions set forth therein. By clause 2, 


the period of contract was to expire on 
30-6-1963. Clause 4 provided for pay- 
ment of the consideration in foyr instal- 
ments on the specified dates. By Cl. 6, 
the. contract was made: subject to the 
Forest Contract Rules which were to 
be deemed to be part of the contract. 


4. On 25-11-1962. the plaintiff hav- 
ing defaulted in payment of the 2nd 
instalment which was due on 1-11-1962, 
was served with the Divisional Forest 
Officer’s notice dated 17-12-1962 (Ex. P-~1) 
requiring him to pay the amount of Rs. 
11,875/- which had by then fallen due, 
and drawing his attention to Rule 29 of 
the Forest Contract Rules. It further 
stated that in the event payment was 
not made by 31-12-1962, further extrac~ 
tion would be stopped and steps would 
be taken to terminate the contract. The 
plaintiff did not comply with the notice 
of demand on,.one pretext or another, 
and stopped the working from the Ist 
Section on 9-1-1963. He represented to 


. the Divisional Forest Officer that due to 


lack of. sufficient time between the issue 
of the work order and the date for pay- 


ment of the 2nd instalment, he could not - 


extract sufficient material from the Ist 
section and was, therefore, not in pos- 
session of sufficient funds to pay the 
2nd instalment. He contended that 
he was entitled to pay the 2nd instal- 
ment from out of the proceeds of the 
forest: produce extracted from the Ist 
Section. In the meanwhile. the- 3rd 
instalment fell due on 1-2-1963. So, on 
17-2-1963, the Conservator issued an- 
other notice (Ex. P-2) on terms simi- 
lar to the earlier, requiring payment of 
2nd, 3rd instalments -of Rs. 11.875/-. i. e. 
Rs. 23.750/- in all, by 25-2-1963, fail- 
ing which the contract was to be ter- 
minated. The plaintiff again did not 
comply with this notice.. Eventually, 
by the Conservator of Forests Order 
No. 39, dt. 27-2-1963 (Ex. P-8) the Con- 
tract was-terminated under Rule 29 of 


the Forest Contract Rules, with the 
following directions—._ 
(1) The lst instalment of Rupees 


11,875/- and 10 per cent S. D. Rs. 4,750/- 
already paid by the contractor shall 
be retained with the Forest Depart- 
ment for adjustment towards: conside- 
an or part consideration of the con- 
ract. 


(2) To. recover as arrears of land 
revenue tha 2nd and 3rd instalments of 
Rs. 23,750.00 S,.D. = 19,000/- (Nineteen 
thousand) which have already fallen 
due but not paid on.this date of termi- 
nation of the contract. 


_ (3)-To resell by public auction the 
balance produce of the coupe A Wal- 
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ler B. S, (felled and standing) and 
retain n the Forest Department all 
the sale price that would be obtained 
by such resale and to recover as ar- 
rears of land revenue the amount by 
which price secured on such resale 
falls short of that part of the conside- 
ration which would have so fallen due. 
Steps were then taken by. Divisional 
Forest Officer to reauction the contract 
under Rule 29 of the Forest Contract 
` Rules. By notice dated 29-3-1963 (Exhi- 
bit D-5). the reauction was fixed be- 
tween 22/24-4-1963, on the terms and 
conditions set forth therein. Condition 
‘ No. 8 provided that the contract shall 
expire on 30-6-1963. At the com- 
mencement of the reauction, the Divi- 
sional Forest Officer fixed the upset 
price at Rs. 35,625/-. The bid list 
dated 22-4-1963 (Ex. D-6) shows that 
there was no bid offered. ` 

5. On 23-2-1966, the ‘plaintiff 
commenced the present action alleging 
that there were 2,50,000 bamboos in the 
Ist Section, that he had extracted 35,000 
bamboos and had left 90,000 cut bam- 
boos and the remaining were left un- 
cut in the 2nd when. there. was stop- 
page of working ordered by the Divi- 
sional Forest Officer on 9-1-1963, that 
under the terms of Rule 8 of the Forest 
Contract, the value of 35,000 bamboos 
extracted by him did not exceed 
Rs. 11,875/- which he had paid towards 
the ist instalment and, therefore, the 
Divisional Forest Officer had no autho- 
rity under Rule 8 to direct a stoppage 
of working, and that he was under the 
contract entitled to remove 2,50,000 
bamboos from the ist Section as he had 
paid the price thereof, and to pay the 
2nd instalment from out of the pro- 
ceeds of the forest produce extracted 
from the ist Section. He claimed that 
the State Government was in breach 
of the contract by reason of the ille- 
gal stoppage of working and, therefore, 
“lable to pay Rs. 25,975/- as damages 
and was not entitled to recover Rupees 
35,625/- due. towards the - balance of 
she auction price. 


6. The State Government con- 
tested the plaintiff's claim and plead- 
ed that the plaintiff was in breach and, 
therefore, not entitled to any damages, 


Further, they pleaded that under the 


terms of Rule 29 of the Forest Con- 


tract Rules, which forms a part of the’ 


contract between the parties, the State 
Government was entitled to recover 
the 2nd. 3rd and 4th 
arrears of land revenue. As regards 
re-auction, they pleaded that no bid- 
ders were forthcoming ” and, therefore, 
rothing could be realised towards the 
trice of the auction money.’ 

t T. The learned trial Judge has 
found Tar the contract - was binding 


wie 
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_, ponsible for the breach of it, he 


filed by the State ‘Government. 


the plaintiff has tried to support 


instalments as. 


A-I. R. 


on the plaintiff and that he was ea 

ave 
ing committed a default in payment 
of the 2nd and 3rd instalments and, 
therefore, the State Government was. 
within their right .in terminating the 
contract under Rule 29 of the Forest 
Contract Rules. The finding that the 
plaintiff was “in - breach has not been 
assailed before us. On’ that finding, 
the learned trial- Judge dismissed the 
plaintiff's claim to- the extent of Rupees. 
21,225/-. The cross-objection is direct- 
ed against. the dismissal of this part of 
the claim. The plaintiff wilfully com- 
mitted.a breach of the contract by not 
paying the 2nd and ~~ 3rd _ instalments. 
The payment of the price was an es« 
sential term of the contract. / No at=- 
tempt was made before us to suggest 
that the plaintiff was not bound under 
the terms of the contract to withhold 
payment. The finding of the learned 
trial Judge that the plaintiff was in 
breach must, therefore, be confirmed. 
The cross-objection, therefore, fails. 


That bands us to the appeal 
In our, 
view, the learned trial Judge is wrong 
in holding that the State Government 
was in breach in ordering stoppage of 
working for non-payment of the. 2nd 
and 3rd instalments and, therefore, was 
not entitled to take. recourse to ‘their 
powers under Rule 29 of the Forest 
Contract Rules. Learned counsel for 
the. 
judgment on -three grounds. In- the 
first place, he contends that under 
Rule 8, the Divisional. Forest. Officer 
had no authority to direct a stoppage. 
According to him, the working of the 
forest was  seéction-wise. Admittedly, 
the plaintiff had, only extracted 35,000 
bamboos from ithe 1st Section. He 
contends that the value ‚of the bam-~ 
boos extracted did not exceed Rupees 
11.875/-, and under the terms of. the 
contract, the plaintiff was entitled to 
cut and. remove 2,50,000 bamboos from 
that Section and’ from out of the sale 
proceeds pay the 2nd instalment. 
Secondly, he contends that* the Gov- 
ernment failed to resell the coupe in 
terms of conditions Nos. 13 (2), 14 and 
15 of the auction conditions at ‘the risk 
of the plaintiff. 


The re-auction fetched a bid of 
Rs, 30,000/-- from Harbansh Singh 
(P. W. 3). The Divisional Forest Offi- 
cer was wrong in not accepting that- 
bid. It was the duty of the Govern- 
ment to mitigate the loss, by. accept~ 
ing that bid even. though it was be- 
low the upset price. Thirdly, he con- 
tends that the power under Rule 29 (3) 
(e) of the Forest Contract: Rules: should 
have been. exercised within a reason- 


1972 
able ‘time. There was no reason for 
the Divisional Forest Officer not io 


have terminated the contract after ser- 
vice of the notice (Ex. P-1) on defarlt 
of the 2nd instalment. The 
holding of the re-auction on 22/24-4- 
1963, with the condition that the coa- 
tract would expire on 23-6-1963, was 
the reason why no bidders were forta- 
coming. as it was impossible to work 
the contract within that time. There 
is no substance in any of these conten- 
tions. 


9. There was a fundamen:al 
breach of an essential condition by the 
plaintiff. In a commercial contract. of 
this nature. for the performance of 
which a definite time has been fixed, 
and the - ‘contract specifies the mode of 
payment, i.e.. specifies the dates on 
which the instalments of the purchase 
price are to be paid. time is of fhe 
essence of the contract. Rule 7 of the 
Forest Contract Rules specifically males 
time of the essence. It, therefore,’ fol- 
lows that payment of the instalments 
on the due dates.. was a condition pze- 
requisite to the performance of the cen- 
tract, and that the failur2 of the plain- 
tiff to make such payments 
the State Government of their obliza- 
tions. Now. in a case where there are 
mutual obligations, on the parties, it 
is. on the plaintiff to show that. on zhe 
dates fixed for performance of the con- 
tract. he was ready and willing to ter- 
form his part of the bergain. It .vwas, 
therefore, incumbent on him to satisfy 
the Court that he was ready and will- 
ing with the. money, that he had the 
capacity to pay, or, at any rate, he had 
made proper and reasonable arrarge- 
ments for purchase money and __ that 
having. thus complied with the requére- 
ments: of law he had demanded the 
goods on the due dates from the de- 
fendant. Of this, there is no evidence. 


10. ‘There is no substance in the 
contention that the Stete Government 
was in breach in ordering a stoprage 
of working, . The plaintiff committed a 
breach of the contract on 1-11-1962 by 
not paving the 2nd instalment. The 
Divisional Forest Officer, therefore, by 
his notice dated 17-12-1962 (Ex, 2-1) 
drew his attention to Rule 29 (1) of 
the Forest Contract Rules, and afferd- 
ed him an opportunity to pay the 
amount by 25-12-1962, failing which 
he stated that steps would be teken 
for termination of the contract. That 
notice was served on the plaintiff on 
25-12-1962. The contention that the 
notice (Ex, P-1) must be treated as a 
notice of termination urder Rule 29 (1) 
cannot be accepted, That notice mere- 
ly asked the plaintiff to show 
why the contract should not be tezmi- 
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belated’ 


-~ the notice. 


reliered | 


Cause - 
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nated and further recited that in the 
event of his failing to pay the instal- 
ment, steps would be taken to termi- 
nate the contract. On a plain reading 
of the document, it is gbvious that it 
was not-.a notice to terminate the con- 
tract. It merely stated that steps 
would be taken towards that end, and 
the first step, namely, an issue of a 
notice of termination had yet to be 
en. 


The plaintiff failed to comply with 
Apparently, he could not 
arrange for money to make payment 
of the 2nd instalment. 
reason to disbelieve 


Shri Maheshwar 


(D. W. 1) that the plaintiff stopped the 


working ‘on his own on 9-1-1963. In 
the meanwhile, the 3rd instalment fell - 
due on 1-2-1963. The -plaintiff was 
again in default and the Conservator 
of Forests was constrained to serve the 
plaintiff with a notice dated 12-2-1963 — 
under Rule 29 (1) .of the Forest Con- 
tract Rules (Ex, P-2), terminating the 
contract w.e.f. 25-2-1963, while af- 
fording the plaintiff another opportu- 
nity to clear off the 2nd and the 3rd 
instalments by 25-2-1963. The plain- 
tiff never complied with this notice 
also and, therefore, he was in the 
breach. Even if it be assumed that 
the stoppage of working was in conse- 
quence with the Divisional Forest Offi- 
cer’s notice dated 17-12-1962 (Ex. P-1),. 
and that he had no authority to direct 
a stoppage in.terms of Rule 8 and, 
therefore, the State Government was 
in breach, that notice was not served 
on the plaintiff until 25-12-1962. By 
then, the plaintiff had already commit-. 
ted a breach of the contract on 1-11l- 
1962 ' when he committed a default in 
payment of the 2nd instalment. The 
plaintiffs breach was, therefore, prior 
in point of time. 

11. There is no warrant for the 
submission that de hors Rule 8, the 
Divisional Forest Officer had no power 


to. order a stoppage of working. Thel ° 


Divisional Forest Officer’s coercive powers 
are given in S. 83 of the Forest Act. 
This contemplates two stages (a) the 
seizure of the forest produce and (b)i. 
the sale thereof. When there is power 
of ‘seizure to secure payment of a de- 
faulted instalment, it logically follows 
that there is the power to order a 
stoppage of working. Under clause 2 
of the contract deed (Ex. D-3), the 
plaintiffs right to fell and remove the 
forest produce was subject to his ob- 
Servance of the terms and conditions. 
The failure to pay an instalment is an 
important breach of the conditions of 
a forest contract. While it is true that 
the power given in Rule 8 of the Forest 
Contract Rules to stop operations is 
exercisable if the rate of work exceeds 


There is no. 


“ finstalments, but that 
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substantially the rate of payment of 
. does not mean 
that there is no power apart from it. 
When there was a default in payment 
of the- instalments, the Conservator of 
Forests was entitled to terminate the 
‘contract under Rule 29. Under Rule 
29 (2), upon: such termination, the plain~ 
tiffs right under the contract ceased, 
and all the forest - produce remaining 
‘within the contract area became the 
absolute property of the Government. 


12.. We are. not impressed with - 
the submission that the plaintiff hav- 
ing paid the first instalment, he was 
entitled to fell and remove all the bam- 
boos - standing on the lst Section;” ir- 
respective of the fact that in the. mean- 
while he was in default with the 2nd 
instalment. Under Rule 21 (1), there 
is a section-wise working, and the. re- 
moval of bamboos from any- section, has 
‘Ito, be completed before the removal of 
bamboos is begun in another section. 
The Section-wise working of a con- 
tract has a two-fold purpose. First, it 
secures a fair measure of control and 
thereby. prevents illegal felling of the 
forest and secondly, it paces . out the 
payments, Where a contractor works 
in a businesslike manner, and does not 
commit any default in payment of -the 
instalments when they fell due, the, 
system works to his benefit. Such a 
system, however, does not clothe 
{contractor with any kind of right, to 
work only one section, leaving . the 
other sections untouched. That would 
defeat -the very object of the contract 
‘area being divided into sections. Other- 
wise, the contractor when he finds that 
he has made a bad bargain would try 
to reduce his loss by. not working the 
other sections and by withholding the 
‘payment of the subsequent instalments. 

13. The contention that it was 
obligatory for the State Government to 
have resold the contract at the. risk of 
the plaintiff and their only. remedy 
was to recover . the deficiency, if any, 
on such resale as arrears of land reve- 
an cannot be accepted. -In the State 

P,.v. Komalchand, First Appeal 
3 No. 16 of 1966, D/- 23-7-1970 (Madh 
Pra) we`- stated as: follows :— 


“The learned Judge is of the view 
that the Government. failed’ to re-sell 
` the coupe interms of the Conditions 
Nos, 13 (2) 14 and 15 of the: auction 
conditions at the risk of- the plaintiff. 
These conditions ‘were not embodied::in 
the formal deed of indenture, Ex. D-1, 











executed between the . parties setting 
out the ‘terms of: the. contract. ‘Condi- 


tions 13 (2), 14 and 15; therefore, do 
- mot form part of ‘the contract. In State 
of Madhya Pradesh v. Kaluram, AIR 
‘1967 SC’ 1105, their Lordships of the- 


: Supreme Court have ‘stated that auca 
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(P. -W. 3) and the 


and Champalal (P. W.. 4). 


As I. R. 
tion conditions which are not in the 


form of a contract within the meaning 


of Article 229 (1) of the Constitution 
are not enforceable against either party 


“adverting: to Rule 29 (1), we 


‘After 
stated = 
"In terms of Rule 29 (1), the State 
Government had. an option in. the mat- 
ter. In the event of a default in the 


payment of any instalments or breach . 


of. the other conditions of the contract, 
‘the State Government was not bound 
to re-sell the contract as envisaged by 
conditions 13 (2) and 14 of the auction 
conditions. When the parties ‘have 
chosen to enter into’a’ contract which 
is made subject to the Forest Contract 
Rules, their rights and “mutual obliga- 
tions have to be worked out with ad- 
vertence to the rules ... sa se 


14. The next and the last con- 


tention is as regards the re-auction. It _ - 


is urged that the re-auction fetched a 
bid of Rs. 30.000/~ from Harbansh Singh. 
Divisional Forest 
Officer was not right in not accepting 
that bid. It was the duty of the State 
Government to mitigate the loss, by 


‘accepting that bid even though it was 


below the up-set price. Alternatively, 
it is- urged, placing reliance on Hari- 
chand and. Co. v. Gosho Kabushiki 
Kaisha, ILR 49 Bom 25 = (AIR 1925 
Bom 28) that the power under Rule 29 
(3) (e) of the Forest Contract Rules 
should have been exercised within a 
reasonable time. There was no reason 
for the Divisional Forest Officer not to 
have terminated the contract after ser- 
vice of the’ notice (Ex. P-1) on default 
of the 2nd instalment. The belated 
holding of the re-auction 
1963 with the condition that the_con- 
tract. would expire on` 30-6-1963 was 


‘the reason why no bidders were forth- 
‚coming. 


The contention is a contradic~ 
tion in terms. The plaintiff has a 
ly alleged that Harbansh Singh (P. W. 3) 
ọffered a bid for Rs. 30 ,000/~ -at the 
re-auction. 


He has tried to substantiate that 


plea by examining himself, Bootasingh | 


(P. W. 1), Harbansh Singh (P. W. 3) 
is that the Divisional Forest Officer re~ 
fused to accept the bid stating that the 


up-set price. was Rs. 35.625/~. There 


is nothing to substantiate their allega- 


tion that any such bid was offered. 
Shri Maheshwar, Divisional Forest Offi- 
cer, (D: W..1) has categorically denied 
that any such. bid was offered, and the 
truth of: his version is borne’: out. by 
the bid list @Œx.. D-6) which § shows 


that no bidder was forthcoming. or 


singh (P. W. 1) or Champalal (P. W..4) 
did not offer any bid themselves, They 
say that the bid of Rs. 30,000/- was of- 


on 22/24-4-. 


.Their story. 


=> 
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fered by Harbansh Singh (P. W. 3). 
They have. however, admitted thaf the 
intending bidders have to make a de- 
posit in terms of the auction condi- 
tions. Harbansh Singh (P. W. 3) has 
stated that he had deposited Rupees 
3/4, 000/-, and had to admit that- he 
was given a receipt in respect thereof. 
No such receipt has been filed: to lend 
assurance to his version. We nave, 
therefore, no hesitation ‘in holding that 
the re-auction did not fetch any bid. 


The decision in ILR 49 Bom 25 =! 
(AIR 1925: Bom 28) (supra) is distin- 
guishable. There, the Court was con- 
cerned with a contract for gale of foods, 
whereas the contract here is for sale 
of standing bamboos. Besides, there 
was no unreasonable delay in hclding 
the re-auction.:.The default in the 
‘payment of 3rd instalment was commit- 
ted on 1-2-1963. The Divisional Forest 
Officer issued notice of re-auction on 
29-3-1963. The plaintiff was given a 
Jast chance to clear off the instalments 
become due. The 










to terminate the contract straigitway 
on default of the 2nd instalment. Even 
otherwise, the delay in holding tl.e re- 
auction, if any, would be of no avail 
to the plaintiff. The power of “e-sell 
under Rule 29 (3) (e) could be e ercis- 
ed -only in respect of the 4th instelment 
which had fallen due after the :ermi- 
nation of the contract. The recovery 
proceedings so far as the 2nd and &cd in- 
stalments were not affected thereby (sic). 
When the plaintiff was in breack, the 
‘defendant had an option either tc treat 
the contract as terminated and tc pro- 
ceed under Rule 29 (2) or to treat the 
contract as still subsisting with è view 
to realise the balance of the price 
‘under Section 82 of the Forest Act See: 
First Appeal No. 16 of 1966. D/- 23-7- 
‘1970 (Madh Pra) and State of M. P. v: 
[Sardar Mohan Singh. In that view, 
the finding of the learned trial Judge 


(titled to recover Rs. 35,.625/- for 
dng failed to re-sell the contract must 
ibe set aside. His view that the fixa- 


tion ‘of up-set price at Rs. 35,625/- im- 


plied that the Government is Ceemed 
to have auctioned the remaining forest 
for that price and, therefore. the plain- 
tiff is deemed to have paid the :rrears 
of the 2nd, 3rd and the 4th instalments 
amounting to Rs. 35,625/- by re-sell, is 
wholly unfounded. That is not the 
meaning of “up-set price’ in am auc- 
tion. The fixation of the: up-set price 
only indicates the minimum valle and 
nothing more. . Shri Maheshwar, ` Divi- 
sional Forest Officer, (D. W. 1) has 
stated that the up-set price was fixed 
-at Rs. 35,625/- which was the emount 
due under the 2nd, 3rd and 4th instal- 


plaintiff being 
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ments. The re-auction having _ fetched 
no bid, there was no question of the 
entitled to an adjust- 
ment of that amount. 


\ x 

15. We accordingly allow the 
appeal of the State Government and, 
dismiss the plaintiff's suit. The cross- 


objection accordingly fails and is dis- 
missed, In the circumstances of the 
. case, we direct that the parties will 


bear their own costs throughout. as in- 
curred. 
Appeal allowed. 
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- BISHAMBHAR DAYAL, C. J. AND 
' A. P. SEN, J. 
Shree Bus Service, Hatta, Petitioner 
v. Regional Transport Authority, Jabal- 


‘pur and others, Respondents, 


Mise. Petn, No. 
9-3-1972, 

Motor Vehicles Act (1939). 
47 (3) — Grant of inter-regional per- 
mit — Whether fresh enouiry by 
countersigning authority necessary. 


Where inter-regional permit is ap- 
plied for, the provisions of Section 47 
(3) do not apply and the relevant au- 
thorities in the two regions have to 
decide by agreement whether there is 
scope ior it or not. Where one Regional 
Authority grants such a permit and the 
countersigning authority in the other 
region agrees with its findings the. 
countersigning authority need not make. 
a fresh enquiry to determine whether 


651 of 1970, D/- 
Ss. 63, 


there is scope for it or not. AIR 1970 
SC’ 1542, Rel. on. (Para 2) 
Cases Referred: Chronological Paras 
AIR 1970 SC 1542 = (1971) 1 SCR 
474, Mohd. Ibrahim v. State 
Transport Appellate Tribunal . 
Madras 


V. S. Dabir, for Petitioner. 

BISHAMBHAR DAYAL, C. J.:— 
This is a writ petition by Shree Bus 
Service. The Regional Transport Au- 
thority, Rewa, granted’ two permits to 
respondents Nos. 2 and 3 on an inter- 
regional route which was covered part- 


. ly by the Rewa region and partly by 


the Jabalpur region. -After the grant 
of the „permit by the Regional Trans- 
port Atithority, Rewa, the bus opera- 
tors went to the Regional Transport 
Authority, Jabalpur, for counter-signa- 
ture. The petitioner raised an objec- . 
tion io such counter-signature on the 
ground that there was no scope in the 
Jabalpur region for’ these two further 
permits being granted. The Regional 
Transport Authority, Jabalpur, consi- 
dered the matter and held as follows: 
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“The Shri Bus Service has objected 
on the ground that there is no scope 
on this route. 
considered by the Regional ‘Transport 
Authority. Rewa and it has been held 
that there is scope 2... sso wes 


With this observation, the objection was 
rejected. 


2. The contention of learned 
counsel for the petitioner is that the 
Regional Transport Authority at Jabal- 
pur should have made enquiries and 
stould have come to an independent 
conclusion with regard to the scope in 
its own region and that as this was not 
done, its order was without jurisdic- 
tion. We are unable to agree with this 
contention. The scope on the route 
hed already been -considered by the Re- 
gional Transport Authority, Rewa and 
if the Regional Transport Authority at 
Jabalpur was satisfied that that con- 
clusion of the Regional Transport Au- 
thority. Rewa. was correct. there was 
no point in starting a fresh enquiry 
and: coming to the same conclusion. 
Their Lordships of the Supreme Court 
in Mohd. Ibrahim v. S. T. A. Tribunal, 
Madras. AIR 1970 SC 1542 have held 
in paragraph 14 at page 1548 of the 
report that the provisions of Section 47 
(3) of the Motor Vehicles Act do not 
specifically apply to inter-state or inter- 
regional routes and that the relevant 
authorities in the two States or two 
regions should decide by agreement 


whether there is scope or not. This is 
‘exactly what the Regional Transport 
}Authority, Jabalpur. has done. It has 


agreed with the finding of the Regional 
Transport Authority, Rewa, and -has 
therefore granted counter-signature. 


3. We see no force in this peti- 
tion and dismiss the same. Parties will 
bear their own costs. The outstanding 
amount of the security deposit shall be 
refunded to the petitioner. 


Petition dismissed, 





AIR 1972 MADHYA PRADESH 122 
(V 59 C 35) 


(GWALIOR BENCH) 
S. M. N. RAINA. J. 


Chandrashekhar Jaikishan Bajpai, 
Aplicant v. Niyamatram, Opposite 
Party. 


Misc. Civil Case No. 17 of 1971, D/- 
16-2-1972. 

M. P. Accommodation Control Act 
(41 of 1961), S. 18 — Fixing of date for 
vacating premises — Appellate Court 
also can do so. 

The section confers a valuable right 
on the: tenant to re-occupy Premises 


DP/DP/C126/72/MNT/VBB 


C. J. Bajpai v. Niyamatram (Raina JJ 


This objection has been. 


A IR. 


if he vacates them on the date speci- 
fied by court and casts a duty on the 


‘court to fix the date to enable him to 


exercise that right. Where ‘the trial 
court fails to fix it or there is an ap- 


,peal the appellate court can fix a fresh 


date. When the appellate court itself 
fails to fix the date in appeal it can 


correct its mistake and fix it under Sec- 


tion 151, Civil P. 2 read with S. 152. 
(X~Ref im Civil P. C. (1908), Ss. 151 and 
152). (Paras 5, 6) 


B. G. Apte., for Applicant; K. L. 
Batham. for Opposite Party. 
ORDER : This is an application 


under Section 152 read with Section 151 
of the Code of Civil Procedure. 


2. The non-applicant filed a suit 
against the applicant for eviction on 
arrears of rent. The suit was decreed 
by the trial Court. and the decree was 
maintained in first as well as in second 
appeal. As eviction was sought ‘under 
clause (h) of sub-section (1) of Section 
12 of the M. P. Accommodation Control 
Act. 1961. (hereinafter referred to as 
the 'Act) on the ground that the ac- 
commodation was required for the pur- 
poses of rebuilding the house. the ap- 
plicant was entitled to the benefit of 
the provisions of Section 18 of the Act. 
Section 18, reads as under:— 


*18, Recovery of possession for re-= 
pairs and re-building and re-entry.— 


(1) In making any order on the 
grounds specified in clause (g) or cla- 
use (h) of sub-section {1} of Section 12, 
the court shall ascertain from the 
tenant whether “he elects to be placed 
in occupation of the accommodation or 
part thereof from which he is to be 
evicted and, if the tenant so 


the order and specify therein the date 
on or before which he shall deliver 
possession so as to enable the landlord 
to commence the work of repairs or 
pene or re-building, as the case may 
e, 


(2) If the tenant delivers possession 
on or before ‘the date specified in the 


order, the landlord shall, on the com 
-` pletion of the 


work of repairs or 
building or re-building place the tenant 
in occupation of the accommodation or 
part thereof, as the case may be. with- 
in one month of the campletion of 
such work. 


(3) If. after the tenant has deliver- 
ed possession on or before ‘the date 
specified in the order, the landlord 
fails to commence the work of repairs 
or building or re-building within one 
month of the specified date or fails to 
complete the work in a reasonable time 
or having completed the work, fails to 
place the tenant in occupation of thé 
accommodation in accordance with sube 


elects,- 
‘shall record the fact of the election in 


gm- 
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section (2), the Court may, on an ap- 
plication made to it in this behali by 
the tenant within such time. as maw be 
prescribed, order the landlord to place 
the tenant in occupation of the accom- 
. Modation or part thereof or to pay to 
the tenant such compensation as the 
court thinks fit.” 

3. Under sub-section (1) of Sec- 

tion 18 the Code while making crder 
of eviction on the grounds specified in 
clause (h) of sub-section (1) of Section 
12 is bound to ascertain from the. tenant 
_as to whether he elects to be placed in 
occupation of the accommodation or 
part thereof from which he is to he 
evicted and if the tenant so elects the 
Court has to record the fact of eleztion 
in the order and to specify therein the 
date on or before which he shall deli- 
ver possession to the landlord tc en- 
able him to commence construction 
work, Sub-section (2) provides that if 
the tenant delivers ‘possession on or be- 
fore the date specified in the order the 
landlord shall on completion of- work 
of construction place the tenant Ír. oc- 
cupation of the accommodation within 
one month of the completion of such 
work., . 
4. In the instant case the eppli- 
cant having made the election the trial 
Court while passing a decree for evic- 
tion directed the applicant to handover 
vacant possession of the suit accormmo- 
dation -to the landlord on or before 
21-5-1967. The learned Additional Dis- 
trict Judge while dismissing the appeal 
of the applicant directed the app icant 
- to handover possession to the landlord 
(non-applicant) not later than 15-9- 
1967.. This court while dismissing the 
second appeal of the applicant, how- 
ever, failed to specify the date fo- de- 
livery of possession by the pa 
' as required by sub-section (1) of Sec- 
tion 18 of the Act. The possession has 
since been delivered but the contention 
of the learned counsel for the appli- 
cant is that he is very much pre“ udic-~ 
ed because no date was specified ia the 
order of this Court with the result that 
he cannot claim the benefit of sub-sec- 
tion (2) of Section 18 of the Act. He, 
_ therefore, prays that the time limit for 
handing over possession ‘may be speci- 
fied now so as to enable him to claim 
the benefit of sub-section (2) of Sec- 
tion 18 of the Act. 


5. The first contention of the 
learned counsel for the  non-aprlicant 
is that the provisions of Section 18 are 
applicable only to the Court of first 
instance and not to the court of appeal. 
and, therefore, this Court cannot now 
specify the date for delivery. of tosses- 
sion. I do-not, however, find any sub- 
stance in this contention.. Section 18 


confers a very valuable right on the 
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-now. -‘As the possession has 
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tenant and casts a duty on the court to 
do the needful in order to enable ,him 
to exercise that right. 
peal is invested with: all the powers of 


the trial, Court and ‘where the trial 
Court fails to perform an important 
duty cast upon it by thè legislature, 


the appellate court can itself perform 
that duty while dealing with an appeal. 
The appellate court can step in to per- 
form this duty where the trial Court 
has failed to do so. There is all the 
more reason why it should perform 
this duty suo motu where there was 
sh failure on the part of the Courts 
elow. ` 


6. Where the date specified by 
the Courts below under sub-section -(1) 
of Section 18 has become meaningless 
as a result of the appeal it is the duty 
of the appellate Court to specify a fresh 
date for the purpose of sub-section (1) 
of Section 18. It is obvious that this 
Court failed to perform this duty 
through inadvertence while disposing of 
the appeal and this omission can now 


-be rectified by this Court in exercise 


of its powers .under Section 151 read 
with Section 152 of the Code of Civil 
Procedure. It is a cardinal principle 
of justice that no one shall be injured 


by an act or omission on the part ofj’ 


the Court. The Court can, therefore, 
very well do the needful in exercise 
of its inherent powers under Sec, 151 
as well as under Section 152, Civil 
P, The Court has inherent powers 
to act ex debito justitiae to do real and 
substantial justice which is its chief 
function. The applicant cannot, there- 
fore, be denied the benefit of sub-sec- 
tion (2) of Section 18 of the Act. 


Te It was not disputed before 
me that the applicant did make an 
election’ as required by sub-section (1)- 
of Section 18. This Court should, 
therefore, have specified the date for 
delivery of possession under  sub-sec- 
tion (1) of Section 18 as the eviction 
has been ordered on the ground speci- 
fied in clause (h) of sub-section (1) of 
Section 12 of the Act. This Court hav- 
ing failed to do so through inadvert- 
ence is competent to specify the date 
already 
been. delivered I specify the date on 
which possession was delivered -as the 
date for delivery of possession for pur- 
poses of sub-section (1) of Section 18 


-of the Act. 


8. Accordingly, the petition is 
allowed. I make’ no. order as to costs, 
in the circumstances of the case. 


Application allowed. 
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(V 59 C 36) . 
_ BISHAMBHAR DAYAL, C. J. AND 
A. P. SEN, J. 
Radhika Prasad, Petitioner v. State 
of M. P., Bhopal and others, Respon- 


dents. 


Misc. Petn. No. 299, of 1970; D/- 


8-2-1972. 

(A) M. P. Abolition of Pioner 
Rizhts (Estates, Maudi Alienated Lands) 
Aet (1 of. 1951), S. 5 (h) — Word ‘re- 
‘corded? — Meaning .of — (X-Ref: Erena 
Words and. Phrases — Recorded’. 

The word ‘recorded’ in S. 5 (h) 


means ‘recorded in the year of vesting: 


i.e.,. 1950-51 and -not ‘recorded at - any 
time’. So when the land was recorded 
in the annual papers of 1950-51 and 
onwards as ‘grass’ it could not be treat- 
ed. as ‘grove’ and therefore could not 
be settled with the proprietor or any 
other person. 


' (B) M. P. Abolition of Proprietary 
Rights (Estates, Mahals, Alienated Lands) 
Act @ of 1951), Section 5 (h) — Word 
‘grove’ — Meaning of. (X-Ref :— Words 
and Phrases — ‘Grove’). 

‘Grove is a cluster, of trees suffi- 
cient in number specially planted by 
human agency to prevent its use for 
any other purpose, but not large enough 
to constitute a forest. ‘Khudkhasht’ 
lard cannot be treated as a grove. AIR 
1968.SC 494, Rel. on. (Para 7) 


(C) M. P. Abolition of Proprietary. 


Rights (Estates, Mahals, Alienated Lands) 
Act (1 of 1951), Sections 5, 13 (1), 14 (2) 
and 15 (4) — Claim under S. 5 not pre~ 


ferred at proper time —~ Record pre- 


pared by compensation-cum-claim Off- 
cer. showing land -as vested — Record 
becomes final and cannot be subtected 


to:.appeal or revision under Sections 14: 
(Para 7) 
. Paras. 


(2). and 15 (4). 
Cases Referred: Chronological 
AIR 1968 SC 494 = (1968) 1 SCR 
761, Sardar Chandrojirao Angre 

v. State of Madhya Pradesh 7 


P. C. Pathak, for- Petitioner; J. P. 


Bajpai. Deputy Advocate. General, . for 
Respondents Nos. 1, 3, 4 and 5. 


A. P. SEN, J.:— This is.a. Petion: 


by Radhika Prasad directed agairist the 
orders of the: Board of Revenue, Madhya 
Pradesh and ‘the revenue authorities 
subordinate to it, rejecting ‘his claim 


to settlement of khasra No. 194. area’ 


1.55 acres, situate in village. Karela, 
under Section 5 (h) of the M..P. Aboli- 
tion of. Proprietary Rights. Act. 1950. 


2. The relevant facts are these.. 


During the Chakbandi proceedings of 
the year 1937, old khasra Nos. 1172/2 
and 1195/2, area 1.55 acres which were 
then recorded as bagicha, were renum- 
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Radhika Prasad v, State (A. P. Sen J) 


. (Para 6): 


A. I. Re 


bered as khasra No. 194 and entered 
as khudkasht as presumably the land 
had been brought under cultivation. 
In the subsequent years. the land was 
apparently allowed to be fallow. So, 
in the annual papers for the ‘years 
1950-51 and onwards, the land was Te- 
corded as grass. It was, 


under Section 4 of the Act. 


ae After a lapse of 16 years from 
the date of vesting, the petitioner’ on 
13-2-1967, applied to the Sub-Divisional 
Officer under Section 47 (2) . of- the 
M. P. Land: Revenue ‘Code, 1959, al- 
leging that the land was grove and, 
therefore, should have been settled 
with -him under Section 5 (h) but had 
been wrongly recorded as grass in the 


annual papers and so, wrongly treated . 


as having vested in the State. 
port of his application. 


In sup 


bagicha prior to the consolidation of 
holdings. He also filed the khasra-Pan-~ 
chsala for the years 1950-51 to’ 1955-56, 
showing that there. were trees. stand- 
ing on the land: though it had by then 
been recorded as grass. Later on, the 
land was entered as Nazul Sarkar. 

' 4 © The revenue authorities have 
rejected the claim on ‘the ground that 
the land was not recorded as a “grove” 
in the annual papers for the year 1950- 
51 and, therefore, did not fall. within 
the purview of Section . 5 (h) of the 
Act. and. even if it was a grove, the 


‘petitioner not having made a claim to 


the settlement of the land. before the 
Compensation-cum-Claims Officer, his 
claim. if any, to its settlement is now 
barred under the provisions of ‘the Act. 

5, Sėction 5 (h) of the M. P. 
Abolition of Proprietary Rights . Act 
reads as follows: 


“¢hy-'all . groves Ghee situate 
and recorded. in village papers in. the 
name of the outgoing proprietor or any 
other person shall continue to belong 
to-or be, held by such proprietor or 
such other. person. and the land under 
such groves. shall be settled with. such 
proprietor or such other’ person: by the 
State Government on such terms’. and 


conditions - as it may determine.” 


It is urged. that the land having . been 


' recorded as bagicha jin the Chakbandi 


Adhikar Abhilekh of the year 1937, was 
a “grove” within the meaning of Sec- 
tion 5 (h) of the Act. It is further urg- 
ed that the word “racorded” 
tion, means “recorded. at any time”. 
The contentions cannot be accepted. -. 


6. °In our opinion. the word’ “re- 


corded” in’ Section 5 (h) of the Act 


must, in the context in which it ap- 


Peas mean “recorded in the yéar of 


therefore, . 
treated as: having vested in the State .- 


the petitioner . 
filed the Chakbandi: Adhikar“ Abhilekh 
of the year 1937, showing the land as — 


in the sec-. 


w 
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vesting, i.e., in the annual papers . Zor 
the year 1950- “BL. That is the one amd 
the only meaning of the word “record- 
ed” used in the section. Any other cen- 
struction of the word “recorded” wowld 
defeat the entire scheme of the Act. 
Under Section 3 of the Act, on and from 
31-3-1951 all the proprietary. rights in an 
estate or mahal vesting in a proprieéor 
of such estate or mahal passed from such 
person to and vested in the State ior 


. the purposes of the State free of all en- © 


` cumbrances. Section 4 specifies the con- 
Sequences of the vesting.. When the 30- 
tification under Section 3 has been pub- 
lished in the Gazette, then, notwithstand- 
ing anything contained-in any contract, 


grant or document or in any other kaw . 


for the time being in force and ‘save as 
otherwise provided, 
interest vesting in the proprietor, in an 
estate or mahal. including all grass lards, 
scrub jungles, forest, trees etc.. ceased 
and became vested in the State. Under 
Section 7, the Collector took charge of 
all the lands: other than occupied lands 
and homestead. and of all interests ‘v3st- 
ing in the State under Section 3. on the 
date of vesting.. Under the scheme of 


the Act. therefore, the crucial date was- 


31-3-1951. the date of vesting. The sate 
of affairs existing as on that date, as re- 
flected in the annual papers for the year 
1950-51, determined the rights. title and 
interest of the outgoing proprietor vis~-a- 
vis the State. That being so, the word 


“recorded” in Section 5 (h) must bear the 


meaning as indicated above. 


Ta Even on merits, the petiticner .- 


has no case. A “grove” is a cluster of 
trees sufficient in number specially plant- 
ed by human agency to prevent its use 
for any other purpose. but not lerge 
enough to constitute a forest. In Sardar 
Chandrojirao Angre v. State of M. P. 
(1968): 1 SCR 761 = (ATR. 1968 SC. 494) 
their -Lordships of the Supreme Court 
stated as follows'— 


Pa OVEA . the word ‘prove’ -‘con~eys 
compactness or at any rate substantial 
compactness as to be recognised as a 
unit by itself which must consist o- a 
group of trees in sufficient number to 
preclude the land on which they sand 


from being primarily used for a our- 


pose such as .cultivation. ‘other than as 
a grove-land. . The language of Sec- 
tion 5 (b) (iv) does not require how=ver 


“that the trees need ‘be fruit-bearing frees 


nor does it require that they should. have 
been planted by human labour or agency. 
But they must be sufficient in nurber 
and so standing in a group as to sive 
them the character of a grove and to 
retain that character the trees would or 
when fully grown preclude the land on 
‘which they stand from being primarily 
used for a purpose other than that of a 
grove-land. Cultivation of a patch here 


Krishan Gopal v, Dattatraya- 


all rights, title and, 


‘costs. - 
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‘and a patch there would have no sig- 


nificance to deprive it of its character 
as a ‘grove’ ”, 

In the Chakbandi “Adhikar Abhilekh 
for the year 1937, the land stood record- 
ed: as khudkasht, i.. e. under personal 
cultivation. Such land. on the principles 
laid down by their Lordships. could not 
be treated as a “grove”. The very fact 
that the petitioner never made such a 
claim before the Compensation-cum~ 
Claims Officer shows: that the land was 
not a “grove” within the meaning of 
Section 5 (h) of the Act. If the peti-. 
tioner had any kind of right to reserva~ 
tion of the land as a grove under Sec- 
tion 5 (h) of the Act, he should have 
made that claim before the. Compensa- 
tion-cum-Claims Officer and applied for 
its settlement under the terms of the 
section. Under the frame-work of the 
Act. the petitioner having failed to make 
such a claim, at the appropriate time, 
the record prepared: by the Compensa- 
tion-cum-Claims Officer, in Form No. III 
under: Section 13 (1) showing ‘the land 
as having vested. has now attained a 


finality which cannot be upset under 


Sections 14 (2) and 15 (4) of the Act. 

8. ° The result, therefore. is that 
the petition fails and is dismissed with 
Counsel’s fee Rs. 100/-. .The re- 
maining amount’ of security deposit if 
any, CHAS be refunded to the petitioner. ` 


Petition dismissed. 


- 





AIR 1972 MADHYA PRADESH 125- 
(V 59 C 37) 
(GWALIOR ‘BENCH) 
R. J. BHAVE. J. 
(On difference between S. B. Sen and 
Raina. JJ.) 


Krishan Gopal Devi Prasad and 
others, Applicants v. Dattatraya Madho 


‘Lad, Opposite party. 


Civil Revn, No. 180 of 1970, D/- 16- 
7-1971. i 


(A) Motor Vehicles Act (1939), Sec- 
tions 116 and 110-F — Motor Accidents 
Claims Tribunal is a civil Court subordi- 
nate to High Court — Order passed by it 
in course of proceedings before it is 
open to revision under See: 115, Civil 
P. C. (X-Ref.:— Civil P. (1998), Sec- 
tions 3 and 115). ` (Peres i and 12) 

Per R, J. Bhave J.:— (On, difference 
between S. B. Sen and Raina. JJ.) — 
The revisional power of the High Court 
under Section 115, Civil P. C. depends 
on two conditions. namely. (i) that the 
order to be revised mrust be that of a 
‘Court: and (ii) that the Court must be 
subordinate to the High Court. 

tee (Para 2) 
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A statutory Tribunal. by whatever 
name it is described, would be treated 
as a Court of judicature if it is called 
upon to discharge. the judicial functions 
of the sovereign State, untrammelled by 
executive considerations, and in reaching 
its conclusions it is required to follow 
the well recognised judicial principles 
(Distinction between. courts and Tribu- 
nals pointed out (1881) Ind App 174 (PC) 
& AIR 1967 SC 1494, Rel, on. (Para 5) 


The Motor Accidents Claims Tribunal 
constituted under Section 110, Motor 
Vehicles Act, is a special Tribunal ap- 
pointed to decide certain claims arising 
out of Motor accidents and satisfies the 
tests of a Court of judicature and is sub- 
ordinate to the High Court by virtue of 
Section 3 of the Code and his orders 
are revisable under Section 115. 1970 
-MPLJ 754 and 1970 MPLJ 671 and 1967 
ACJ 232, Rel. on. (Para 6) 
= (®©) Civil P. C. (1908), Sections 9 and 
115 — Expression ‘Court’ meaning of — 
Mere fact that a tribunal has no gene- 
ral jurisdiction to try a ‘suit’? does not 
necessarily mean that it is not a ‘Court’ 
for purposes of Section 115. 

‘(Paras 9, 10) 


- Cases Referred?! Chronological Paras 
AIR 1971 Madh Pra. 140 = 1970 
MPLJ 671, Hayat Khan v. Mangi- 


lal 
ATR 1970 SC 1 = 1970 1 SCR 322, 
shankar Ramchandra v. Krishnaji 
Dattatraya . a1 
1970 MPLJ 754 = 1971 Jab LJ 17, 
as pete Bhikaji v. Baluram 
Dalur - 6 
ATR 1967 r SC 1494 == 1967 Cri LJ ` 
"1380, Jugal Kishore v. Sitamarhi 


Central Co-operative Bank Ltd. A, 11 
1967 Ace CJ 232 = 1970 Jab LJ 
245, Balubhai v. Mahila Sarju- 


bai 
AIR 1961 Madh Pra 193 = 1961 

Jab LJ 290, Maghanmal v. Mool- 

chand = if 
AIR 1956 SC 66 = 1956 Cri LJ 

156, Brajnandan Siha v. Jyoti l 

Narain l 4 
AIR 1954 Mad 340 = 1953-1 Mad 

LJ 542, Sriramrao v. Suryanara- 


yanamurthi 0, 11 
1937-2 KB 309 = 106 LJ KB 728, l 

Cooper v, Wilson ` 4 
(1909) 8 CLR 330 (Aus), Huddart, 

Parker’ and Co. v. Moorehead 4 
(1881) 9 Ind App 174 = ILR 9 Cal 

295 (PC). Rajah Nilmoni Singh 

Deo Bahadoor v. Taranath Moo- 

kerjee 2. 3, 10 


S. K. Dube, for Applicant; R. S. 
Verma, for Opposite party. 


BHAVE, J.-- On a reference the 
following aueenon came before a Divi- 
sion Bench (S. 
for decision 


‘[Prs, 1-2] Krishan Gopal v. Dattatraya (Bhave J.) 


_been placed before me. 


-clined -to 


. Sen and Raina, JJ.) 


A. I. R. 


‘Whether the Claims Tribunal con- 
stituted under Section 110 of the’ Motor 
Vehicles Act is a Civil Court and a 
revision petition would lie under Sec- 
tion 115, Civil Procedure Code, against 
an order passed ‘by it in the- course of 
proceedings before it?” 


“There was a difference of opinion 


between my learned Brothers S, B. Sen. 
J., and Raina, J. Hence the case has 


that the Claims Tribunal is a ‘Civil 
Court’. and a revision under Section 115 
of the Code of Civil Procedure lies 
against its orders, while Raina, J. has 
taken a contrary view. On careful con- 
sideration of the ‘whole matter I am in- 
agree with the conclusion 
reached by Sen, J. 
agreeing with Sen, J. are these. 


2. - Under Section 115 of the Code 
of Civil Procedure the High Court: is 
empowered to send for the record of 
any Court subordinate to it and may 
make such order in the case as it thinks 
fit if’ certain conditions specified in the 
section are satisfied. The  revisional 
power of the High Court thus depends 
on two. conditions, namely. (i) that the 
order to be revised must be that of a 


. Court’: and (ii) that the Court must be 


subordinate to the High Court. The 
expression ‘Court’ has nowhere been 
defined in the Code of Civil Procedure. 
That matter came for consideration be- 
fore the Privy Council in Rajah Nilmoni 
Singh Deo Bahadur v. Taranath Mooker- 
jee, (1881) 9 Ind App 174 (PC). Under 
Act ’X of 1859 (Bengal Rent Act) cer- 
tain-rent suits were made cognizable by 


the Collectors and that except for the . 


appeal provided under that Act no cog~ 
nizance could be taken of. the suits by 
any other Court. The question arose as 
to whether the decrees in the rent suits 
passed by the Collectors could be trans- 


- ferred for execution beyond the juris- 


diction of that Court. The High Court 
took the view that the Collector’s Court 
not being a Civil Court the provisions of 
transferring the decree from one Court 
to another contained in the Code of Civil 
Procedure could not be atiracted. -Their 
Lordships of the Privy Council, after 
considering the provisions of Act X of 
1859, came to the conclusion: » Be 3 


“It must be allowed that in those 


sections there is a certain distinction be- - 


tween. the Civil Courts there spoken of 
and the Rent Courts established by the 
Act, and that the Civil Courts referred 
to in Section 77, and the kindred sec~ 
tions mean Civil Courts exercising alj 
the powers of Civil Courts, as distin- 
guished from the Rent Courts which 
only exercise powers over suits of a 
limited class. In that sense there is a 
distinction between-the terms; but it is 


Sen, J., has held): 


My reasons for]. 
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= 


1972 


entirely another question whether zhe 
Rent Court does not remain a Civil Court 
in the sense that it is deciding on pure- 
ly civil questions between persons se2k-~ 
ing their civil rights. and whether 3e- 
ing a Civil Court in that. sense, it does 
not fall within the provisions of Act VIII 
of 1859 (the Code of Civil Procedure in 
force at that time). It .is hardly neces- 
sary to refer to those provisions in de- 
tail, because there is no dispute - but 
that. if the Rent Court is a Civil Ccurt 
within Act VIII of 1859, the Collector 


has under Section 284 (of Act VIIL of. 


1859) the power of transferring his de- 
crees for execution into another district. v 
(pp. 178-_79) 

In this: view.of the matter. it was 
held that the provisions of Section 284 


of Act VIII of 1859 were applicable to. 


the decrees passed by the “Rent Courts. 
This decision clearly indicates that there 
may be Civil Courts which enjoy gene- 
ral jurisdiction. to decide all civil dis- 
putes between individuals inter se or 
between citizens and the State. and there 
may be civil Courts whose jurisdiction is 
confined to certain specified disputes and 
in that sense they are somewhat difer- 
ent from the general Civil Cóurts esta- 
blished in the: country. But the special 


Courts still maintain their character as > 


‘Civil Courts’ in spite of the fact that 
the matters entrusted to those Special 
Courts are excluded from the gereral 
jurisdiction of the regular Civil Ccurts 
and that the provisions of the Cods= of 
Civil Procedure would apply to the pro- 
ceedings of the Special Courts also un- 
less specifically excluded. , 

3. - The Civil Procedure Code of 
1859 was amended from time to time 
and the last consolidated Code was emact- 
ed in the year 1908 which is the present 
Code. It must be noted ‘that even in 
this Code ‘Court’? is not defined and the 
legislature may be taken to have aceept- 


ed the interpretation put by their Lord- 


ships of the Privy Council on that word 
in (1881) 9 Ind App 174 (PC) (supra). 


4. In Cooper v. Wilson, (19E7) 2 
KB 309 it was observed: 

“It is clear, therefore, that in order 
to constitute a Court in the strict sense 
of the term, an essential condition is 
that the Court should have, apart from 
having some of the trappings. of a judi- 
cial tribunal, power to give a decision 
or a definitive judgment which has fina- 


' lity and authoritativeness which are the 


essential tests of judicial pronouncement.” 


Similarly, it was held in Huddart. Parker 
and Co. v, Moorehead.. (1909) 8 CLE 330 


"I am of opinion that the words 
‘judicial power’ as used in Section 71 of 
the Constitution mean the powers which 
every sovereign authority must of reces- 
- sity have to decide controversies between 
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its subjects, or between itself and its 
subjects. whether the rights relate to 
life, liberty or property. The exercise 
of this power does not begin until some 


tribunal which has power to give a 
binding and authoritative decision 
(whether subiect to appeal or not) is 


called upon to take action.” 

Both these passages were quoted by 
their Lordships: of the Supreme Court, 
with approval, in Jugal Kishore v. Sita- 
marhi Central :Co-op. Bank, AIR 1967 
SC 1494. In the same decision their 
-Lordships quoted other two passages 
from Brajnandan Sinha v, Jyoti Narain. 
ATR 1956 SC 66 which are to the tots 
lowing effect: 


“It may be stated broadly thaf 
what diszinguishes a court from a quasi- 
judicial tribunal is that it is charged 
with a duty to decide disputes in a judi- 
cial: manner and declares the rights of 
parties In a definitive judgment: To 
decide in a judicial manner involves 
that the parties are entitled as a matter 
of right to be heard in support of their 
claim and to adduce evidence in’ proof 
of it. And it also imports an obliga- 
tion on the part of the authority to de- 
cide the matter on a consideration of the 
evidence adduced and in accordance with 
law. when a question. therefore, arises 
as to whether an authority created by 
an Act is a Court as distinguished from 
a quasi-judicial tribunal, what has to 
be decided is whether having regard to 
the provisions of the Act it possesses 
all the attributes of a Court.” 


“A true judicial decision presupposes 
an existing dispute between two or more 
parties. and then involves four requisi- 
tes: (1) The presentation of their case 
by the parties to the dispute; (2) if the 
dispute between them is a question of 
fact. the ascertainment of the fact by. 
means of evidence adduced by the 
parties to the dispute ......... (3) if the 
dispute between them is a question of 
law, the submission of legal arguments 
by. the parties; and (4) a decision which 
disposes of the whole matter by a find- 
ing ‘upon the facts in dispute and an 
application of the law of the land to the 
facts so found, including where required 
3 ruling upon any disputed question of 
aw.” 

5. A sovereign State is required] . 
to discharge three functions—legislative, 
executive and judicial. The sovereign 
State in discharge of its judicial func- 
tions may appoint Courts of general 
jurisdiction, or it may appoint Courts the 
jurisdiction of which is confined to cer- 
tain ‘specified matters’ only. And the 
Courts may be designated as ‘Tribunals’, 
Similarly, in discharge of its executive 
functions the sovereign State may ap- 
point tribunals. . The tribunals appoint- 
ed to discharge executive function may 


. ‘sions are > 
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also be required to act quasi-judicial- 


ly and they may have all the trappings 
of a Court of judicature inasmuch as 
they are also -required. to take evidence, 
at time decide questions of law and 
ldecide disputes. between individuals in- 
‘ter se or between individuals and the 
iState. But in doing all that the tribu- 
nals discharge the executive functions oz 
the sovereign State and are guided by 
the State policy. From the decisions 
quoted above, it thus becomes clear that 
a tribunal constituted under any statute, 


by whatever name it is described, woulc . 


be treated as a ‘Court of judicature’ if 
it is called upon to discharge the judi- 
cial functions of the sovereign State, 
untrammelled by. executive considera- 
tions, and in reaching its -conclusions it 


is required to follow the well recognised 


judicial principles. 


6. . The provisions under Sec; 110 
onwards of the Motor Vehicles Act have 
jnot abrogated the right of a citizen to 
zue for damages arising out of accidents 
by a motor vehicles. What has been 
Jone is that a special tribunal has been 
appointed ‘to decide those disputes and 
the jurisdiction of the general Civil 
Courts is taken away so far as those 
claims are concerned. The tribunals so 
appointed are, however, reauired to 
decide the claims on the basis of well 
known judicial principles and to follow 
the procedure specially prescribed under 
the Act. Though the procedure pres- 
cribed is somewhat. summary in nature 
to secure quick disposal of the claims, 
vet the procedure prescribed is well 
known judicial procedure wherein the 
parties are alldwed to put up their 
claims, adduce evidence in support of or 
in opposition to them and to submit 
erguments. The tribunal is-also requir- 
ed to decide the dispute .untrammelled 
ty any. executive considerations. There 
should not, therefore, be any difficulty 
in holding that the Claims „Tribunal is 
a ‘Court of judicature.’ This is so in 
svite of the fact’ that Sec. 111 (c) (Sic 
110-F?) of the Motor Vehicles Act 
bars. the jurisdiction of the | general 
Civil Courts so far as the claims in 
question are concerned. In : fact. at 
least in two Division Bench cases. of this 
Court it has been held that the Claims 
Tribunal is a, ‘Civil Court’. . The deci- 


(i) Radhabai Bhikaji v. Baluram 


Daluram, 1970 MPLJ 754, 

üi) Hayatkhan v. Mangilal, 1970 
MPLJ 671 = (AIR 1971 Madh Pra 140). 
In Radhabai’s case, 1970 MPLJ 754 -it 
was held by the Division -Bench -that a 
-Civil Court’ includes any Court com- 
petent to notice the injury and grant 
compensation: and that the Claims Tri- 
bunal was a Civil Court. In Hayat- 
khan’s Case, 1970 MPLJ 671 = (AIR 
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1971. Madh Pra 140) another Division 
Bench held that a Claims petition under. 
Section 110 of the Motor Vehicles Act 
is a petition which for.all material. pur- 
poses is like a plaint pertaining . to the 
dispute ordinarily triable in a Civil Court 
and the Division Bench therefore. ap- 
plied Section 6 of the Limitation Act 
In the case of claim proceedings also. 
On similar reasoning, in Balubhai v. 
Mahila Sarjubai,’ 1967 Ace CJ 232 


(Madh Pra) it was held that the Claims 
‘Tribunal had the power to issue com- 


mission for examination of witnesses, | 
though the power was not specifically 
given to the Tribunal. I, therefore, do- 
not find any difficulty in holding that 


the Claims Tribunal is a ‘Court of 
Judicature’. 7 

/ Raina, J.. . however, found 
= difficulty ir invoking the jurisdiction 


under Section 115. of the Code of Civil 
Procedure on a different ground. His 
Lordship’s objection may be quoted in 
nis own ‘words: Í 


The word ‘Court’ has not been 
defined in the Code of Civil Procedure. 
But whatever meaning we may assign 
to it, it must apply equally to all the 
provisions in the Code wherever the 
word ‘Court’ occurs. The word ‘Court’ 
occurs throughout in the code in numer- 
ous provisions and I do not think it is 
permissible to construe it in one sense 
for the purposes of one provision and 
in a different sense in regard ‘to other 
provisions ... ... ... Thus it will not be 
permissible to construe the word ‘Court’ 
in Section 115 in a different. sense in- 
the absence: of anything to the contrary 
in. the Code to show that it was not 
used in the same sense ` throughout. 
This is the main reason why I am un- 
able to accent the proposition that the 
claims Tribunal is a ‘Court within the 
meaning of Section 115, Civil P. C. If 


_we hold that-it is a Court for the pur- 


poses of Section 115 we must hold that 
it is a Court: for the purpose of other 
sections as well, and: this will imme- 
diately. lead us to certain consequences 
which are patently not tenable. . This 
may be demonstrated by reference to, 


‘the following provisions in the Code. 


Section 9 of the Code lays down 
that the Court’ shall have jurisdiction 


to try all suits of civil nature except- 


ing suits of which cognizance js either 
expressly or impliedly barred. It -is 
obvious that the Claims Tribunal is 


‘not a court falling within the purview 


of Section 9. The Claims Tribunal does 
not exércise a general jurisdiction in 
civil’ matters. It is established ‘under 
the Motor Vehicles Act for the limited 
purpose: of -determining claims to com- 
pensation. arising out of -motor acci~ 
dents in. oe with the | provi- 
sions ‘of -that A k 


{i972 


eo L I do not think that the. diff- 
culty envisaged by Raina, J., is a real 
‘difficulty. 


9. The Code of Civil Procedure 
does not provide for constitution of 
Civil Courts, defining their powers 
jand jurisdictions. That has been done 
by several statutes. like the Civil Courts 
Act passed by the various States. Sub- 
section (4) of Section 2 of the Coce of 
Civil Procedure only defines a ‘Civil 
District?‘ and ‘the principal Civil Court 
of original jurisdiction’,. described as 

` SPistrict’' Court’. Section 3 of the Code 
then lays down that for the purpose “of 
the Code the District Court is subordi- 
nate to the High Court, and every Civil 
Court of a grade inferior to that of a 
District Court and every Court of Small 
Causes is subordinate to the High Court 
and the District Court. Section 6 then 
provides that save in so far-as is cther- 
wise expressly provided, nothing con- 
tained in the Code shall give any court 


furisdiction over suits the amoun; or ` 


value. of the subject-matter of ‘which 
„exceeds the pecuniary limits of its 
ordinary jurisdiction. But that iuris- 
diction is to be provided for by other 
Acts. Sections 7 and 8 deal with Small 


Cause Courts. Section 9 then prcvides ' 


that the Courts shall, ‘subject to the - 
provisions contained in the Code, have 
furisdiction to try all suits of civil 


nature excepting suits of which their 
cognizance. is either expressly or im- 
pliedly ' barred. The function of Sec- 
tion 9, therefore, appears to be declara- 
tory. 
are established by the sovereign state. 
they shall have jurisdiction to try all 
suits of civil nature excepting sults of 
which their’ cognizance is either ex- 
pressly or impliedly barred. This sec- 
tion, however, does not také awav the 
right of the State to “constitute Courts 
for-the trial of “suits of specific rature 
and does not declare that such Courts 


the procedure prescribed under the 
Code of Civil Procedure. “What Sec- 
tion 9 contemplates is a general decla- 
ration of the authority of the Courts 
to try all civil matters if their jurisdic- 
tion is not, in any way, limited to any 
particular. matters. Even if Section 9 
confers jurisdiction on the .Civil Courts, 
it. cannot entertain a suit beyond its 
pecuniary jurisdiction; nor can it act 
beyond its territorial jurisdiction. Courts 
with limited jurisdiction are thus con- 
templated even under Section 9 cf the 
Code. Similarly, Section 9 also 
templates taking away the jurisciction 
of the general Courts in certain matters 
and - that. jurisdiction -on 
In this view of the 
matter, when ‘we read Section 9 ‘n in- 
erpreting the expression ‘Court’ im that 
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It only. means that if Civil Courts. 


are not Civil Courts to be governed by . 


‘that 
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section, we will have to interpret the 
word ‘Court’ in the context that Courts 
might be constituted with limited juris- 
dictions or courts might be constituted 
without defining their jurisdiction and 
that Section 9 is attracted only in the 
case of those courts whose jurisdiction 
has not been defined .by the statute 
constituting them. 

10. Raina, J. has not referred to 
other sections of the Code of Civil - 
Procedure to show how any difficulty | 
would arise in the interpretation of 
other provisions of the Code. If it is 
kept in: mind that Courts of different 
jurisdictions ‘can .be constituted by the 
State authority, there would not be 
any difficulty in interpreting the various 


provisions of the Code of Civil. Proce- 


dure. It may be pertinent to note that 
Section 3 of ‘the Madhya Pradesh Civil 
Courts Act, 1958 -provides: 


“In addition to the Courts estab- 
lished under any other law for , the 
time being in force, there shall be fol- 
lowing classes of Courts, namely, 
This ‘section clearly envisages other 
classes of Civil Courts apart from the 
Civil Courts. of general 
constituted under the said Act. There 
should not.-therefore, be any difficulty 
in holding that the Claims Tribunal 
was established as a Civil Court to deal 
with specific matters only; and it be- 
ing a Court of limited jurisdiction, 
there is no question of its: exercising 
jurisdiction over other matters. The 
distinction between Courts of general 


jurisdiction. and courts of special juris- 


diction. was noted . by their Lordships 
of the Privy -Council in (1881) 9 Ind 
App 174 (PC) . (Supra)... Venkatarama 
Aiyar,.J. (as he then was) of the Mad- 
ras High Court in Sriramrao v. Surya- 
narayanmurthi, AIR 1954 Mad 340 
interpreted the observations of the 
Privy Council to mean: 


“Courts constituted for deciding on 
purely civil, questions between persons 
seeking their civil rights must: be con- 
sidered to be Civil Courts, notwith- 
standing that they are. created by a 
special statute and are mentioned in 
` statute as. distinct. -from Civil 
Courts. The true. import of such a 
distinction is that while special courts 
have jurisdiction over a limited class 
of suits specified in the statute the 
jurisdiction of the Civil Courts is not 
limited to any class of suits. To this 


‘extent there is distinction between the 


two classes of courts but in respect of 
the class of suits actually ‘entrusted to 
the jurisdiction of special courts they 
perform in ‘relation to them ‘functions 
which: but ‘for ‘the special Act would 
have been performed by Civil Courts 
and to that extent ‘the special courts 


jurisdiction . | 
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can be said to be Civil Courts in a dif- 
ferent attire.’ i (page 345) 
In this view of the matter, there should 
not be. any difficulty in holding that 
Section 9 of the Code of Civil Proce- 
cure only refers. to those courts whose 
rowers have not been defined by the 
statute consti uting them and the expres- 
‘sion ‘Court’ ir. S. 9 in that context should 
ke confined to those courts only. . If 
tais distincticn is kept in mind, that 
courts with general jurisdiction as well 
as courts wich special jurisdiction are 
constituted by the state, no difficulty 
snould be: envisaged in interpreting the 
various provisions of the Code of Civil 
Frocedure. i 

i 11. In order to determine.as to 
whether the Claims Tribunal was a 
court suborcinate to the’ High Court 
sen, J. had ~eferred to the decision of 
the Supreme Court. In Shankar Ram- 
chandra v. Erishnaji Dattatraya, AIR 
1970 SC 1 wnerein their Lordships had 
observed : 

“The rigkt of appeal is one of en- 
tering a superior Court and invoking 
its aid and interposition to redress the 
error of the Court below. Two things 
which are resuired to constitute appel- 
late jurisdiction are the existence of 
tre relation of superior and 
Court and the power on the part of the 
former to review decisions of the lat- 
ter. When the aid of the High Court 
is invoked or. the revisional side it is 
done because it is a superior court and 
it can interfere for the purpose of re- 
eciifying the error of the Court below. 


Section 115 cf the Code of Civil Pro- | 


cedure circursscribes the limits of that 
jurisdiction but the jurisdiction which 
is being exere.sed is a part of the gene- 
ral appellate jurisdiction of the High 
Court as a smperior Court. It is only 
one of the modes of exercising power 
conferred by the statute; basically and 
fundamentally it is the appellate juris- 
diction of the High Court which is be- 
inz invoked and exercised in a wider, 
ard larger semse.” 

Inasmuch as an appeal is provided for 
against the decision of the Claims Tri- 
bunal to the High Court, Sen, J.. rely- 
ing on the abevesaid decision, held that 
the Claims Tribunal was subordinate 
to the High Court and it could exer- 
cise revisional powers under Section 115 
of the Code of Civil Procedure, the 
exercise being basically and funda- 
mentally execcise of the appellate 
jurisdiction of the High Court. Raina, J. 
held that in AIR 1970 SC 1 (Supra) 
their Lordships of the Supreme Court 
were concerned mainly with. the ques- 
tion of the merger of the order of sub- 


ordinate court in that of the order of — 


the superior court passed in exercise 
of its appellate jurisdiction or revi- 
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sional jurisdiction and in that context 
made the abovesaid observations and 
that the said decision did not lay down 
any such general proposition that the 
appellate power included within itself 
the exercise of revisional power as 
well. Raina. J., observed that the revi- 
sional jurisdiction may be similar to 


the appellate jurisdiction: but that is 
not the same thing to say that the 
conferral of appellate jurisdiction 


amounts fo conferral of revisional juris- 
diction as well. Raina, J. appears to 
be right In this criticism. But that 
does not, In any way, affect the matter. 
Once it is held that the Cleims Tribu- 
nal is a Court of judicature, it musf 
follow that under Section 115 of the 
Code of Civil Procedure, which is gene- 
ral in terms, the High Court is entitl- 
ed to revise the orders of that Court. 
Section 3 of the Code clearly lays down 
that all Courts constituted ‘within a 
Civil District are subordinate to the 
District Court and are also subordinate 
to the High Court. The Claims Tribu- 
nal must, therefore, be held to be sub- 
ordinate to the High Court. Both the 
conditions _under Section 115 of the 
Code of Civil Procedure are thus satis- 
fied. There is, therefore, no escape 
from the conclusion that the orders 
passed by the Claims Tribunal can be 
revised under Section 115 of the Code 
of Civil Procedure. I need not refer 
to the various cases cited by Sen. J. 
wherein tribunals constituted under 
different statutes were held to be 
‘Civil _Courts’ amenable to  revisional 
jurisdiction of the High Court. In AIR 
1954 Mad 340 (supra), Venkatarama 
Alyar, J - held that the Registrar of 
Co-operative Societies deciding disputes 
between members of a co-operative 
society acted as a ‘Court? and that his 
orders were revisable under Section 
115 of the Code of Civil ` Procedure. 
The proposition that the Registrar of 
Co-operative Societies acts as a Court 
has been confirmed’ by the Supreme 
Court in AIR 1967 SC 1494 (Supra), 
though the case was decided under Sec- 
tion 3 of the Contempt of Courts AcE 
In Maghanmal v. Moolchand, AIR 1961 
Madh Pra 193, Shiv Dayal, J. had also 
held. for similar reasons, that the Trin 
bunal _ appointed under Section 4 of 
the Displaced Persons (Debts Adjust- 
ment) Act, 1951 was a ‘Civil Court’ am- 
enable to the revisional jurisdiction of 
the High Court under Section 115 of 
the Code of Civil Procedure. I drive 
support for my conclusions from this 
judgment also. 


_ 12. I, therefore. hold that ‘the 
Claims Tribunal constituted under Sec- 
tion 110 of the Motor Vehicles Act is 
a Civil Court and a revision petition 
would lie under Section 115 of the 


1972 


Code of Civil Procedure against an 


order passed by it in the ~course of 
proceedings before it. Let the case be 
inow placed before the anprop-ziate 


Bench for disposal. 
Case sent back for. final disposal: 


AIR 1972 MADHYA PRADESH B1 
(V 59 C 38) 


BISHAMBHAR DAYAL, C. J. AND A. P. 


SEN, J. 
Rajendra Kumar Verma, Petitioner 


v. State of Madhya Pradesh and others, 


Respondents. 
Mise. Petn. No. 132 of 1970, D/- 18- 
T-1972. 


(A) Contract Act (1872), Section 5 — 
Revocation of proposals — A person who 
makes an offer is entitled to withdraw it 
before its acceptance is intimated to him. 

~ $ (Para 3) 

Thus, where, in pursuance of.tender 
notice for the sale of Tendu Patta {Lea- 
ves) the Petitioner had given his tender 
but had withdrawn it before it was >pen- 
ed and accepted, held that when the 
tenders were opened there was no offer 


from the Petitioner and, therefore, there. 


‘could be no contract either express or 
implied between the parties. AIR 1971 
SC 1021, Disting. (Pera 3) 

Further: held that- the Government 
by merely providing a clause in the ten- 
der notice imposing .condition on the 
exercise of the - right to withdraw the 
offer could not take away that legal right 
of the petitioner. 


(B) Constitution of India, Artic_e 299 
A 


(1) — Contract by Government -—— 
contract between Government and an- 
other person cannot be said to'be en~ 


forceable unless it is a valid contract 
executed as envisaged: by Article 299 (1). 
AIR 1967 SC 203, Rel. on. (Para 4) 

(C) M. P. Tendu Patta (Vyapar 
Viniyaman) Adhiniyam (29 of 196£, Sec- 
tion 12 — Sale of Tendu Patta — Ten- 
der notice — Nature of — Section 12 
merely empowers the Government to dis- 
pose of Tendu Patta as it considers pro- 
per. In the absence of any rules hav- 
ing been framed for such disposal, the 
terms of the notice issued unde> the 
Section are merely executive directions 
and therefore, cannot have the status of 
law to be enforced as such. 


Cases Referred: - Chronological 

AIR 1971 SC 1021 = 1971’ MPLJ 
16, Century Spinning and Manu- 
facturing Co. Ltd. v. Ulhasnagar 


Paras 


Municipal Council " 6 
ATR 1967 SC 203 =. 1966 MPLJ 

1057, K. P. Choudhry v. State 

of Madhya Pradesh 4 
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R. L. Sharma and C. K. Adaliya, for 
Petitioner; M. V. Tamaskar, Deputy Govt. 
Advocate, for Respondents. 

BISHAMBHAR DAYAL C. J.:— 
This is.a writ petition under Article 226 
of the Constitution of India challenging 
the recovery being made: against the peti- 
tioner ‘in the following circumstances:—— 

The respondents advertised for. re- 
ceiving tenders for the sale of Tendu- 
Patta (leaves) from unit No. 7, Budni. 
The petitioner gave a tender in pursu- 
ance of the tender notice No. 1972-X. 69 
dated 25-3-1969 at the rate of Rs. 38.25p 
per . standard bag.' He also deposited 
some amount as security. The tenders 


were to be opened on 9th April 1969 but. 


before they were actually opened, the 
petitioner made an application (Annex- 
ure ‘A’) resiling from his tender and re- 
quested that since he has withdrawn his 
tender it may not be opened at all. The 
tender was, however, opened as this was 
the only tender submitted for that unit. 

It is contended that subsequently the 
unit was also auctioned but since no 
offers were received, the tender of the 
petitioner was sent to the Government 
for acceptance. The Government accept- 
ed the ‘tender and since the petitioner 
did not execute the’ purchaser’s agree- 
ment, proceedings were now being taken 
for recovery of Rs. 24,846.12 p. on the 
allegation that the Tendu leaves of the 
unit were sold to somebody else later 
and the balance was recoverable from 
the petitioner. 

"2s The contention of the petitioner 


is two-fold. In the first place, as he. 
had withdrawn his tender before 
it was opened and accepted, there 
was no tender on behalf of- the 
petitioner. The other contention is 


that there being no valid contract ex- 
ecuted by the petitioner under Article 299 
of the- Constitution, there was no en- 
forceable contract between the petitioner . 
and the State Government and, therefore, 
no recovery on the ground of the exist- 
ence of a contract could be made from 
the petitioner. 

‘3. The reply on behalf of the res- 
pondents is that under the tender con- 
dition No. 10 (b) (i) a tenderer may be 
allowed to withdraw his tender of anv 
unit of a division before the commen- 


“cement of the opening of tenders of that 


division on the condition that on open- 
ing the remaining tenders, there should 


‘be at least one ‘valid tender complete in 


all respects available for consideration for 
that. particular unit. In this case, since 
there was no other tender, the tender 
given by the petitioner could not be 
withdrawn. We ‘are unable to accept 
this contention. A person who makes an 
offer is entitled to: withdraw. his offer or 


gare before its acceptance is intimated 


The. Government, . -by merely 


~ * 
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providing such a clause in tender notice 
could not take away that legal right of 
the petitioner. The fact that the peti- 
tioner had applied for withdrawal of the 
tender is not denied. It is, therefore, 
quite clear that when the tenders were 


od there was really no offer by the- 


petitioner and, therefore, there could be 
no contract -either impliedly or explicit- 
ly between the parties. 

4. It has been repeatedly held by 
this Court and by the Supreme Court 
that unless there is a valid contract ex- 
ecuted as envisaged by Article 299 (1) 
waere the Government is a party, there 
‘teould be no enforceable contract at all. 
In K.. P. Chowdhry v. State of M. P. 
1966 MPLJ 1057 = (AIR 1967 SC 203), 
their Lordships of the Supreme Court 
- sp2cifically laid down as follows'— 
- “The provisions of Article 299 (1) of 
ths Constitution are mandatory.: There 
can be no implied contract between the 
Gcvernment and another person. If such 
implied contracts .are allowed, they 


would in effect make that article use- 


less, for then a person having a contract 
- with Government which was hot execut- 
ed at all in the manner provided in Arti- 
cle 299 (1) could get away by saying 
that an implied contract may be inferred 
on the. facts . and circumstances of a 
Particular case ceccccccvcceece 


5a Learned counsel for the res- 
pondents further contended that these 
terder notices were. issued ‘under Sec- 
tion 12 of the M.-P. Tendu Patta (Vya- 
par Viniyaman) Adhiniyam of 1964 and 
consequently, the terms thereof should 
be treated as law on the subject and 
eniorceable as such. We are unable to 
agree with this contention. No rules 
have been framed: for the disposal of 
the tendu leaves. Section 12 of the M. 
P. Tendu Patta (Vyapar. Viniyaman) 
Adninivam of 1964 only authorises the 
Government to dispose of Tendu leaves 
as it considered proper. The terms given 

in the tender notice are merely execu- 
tive directions laid down for the: pur- 
poses of receiving offers. From a per~ 
usal of the tender notice, it is clear that 
a tender notice cannot have the status 
of law and could not be enforced as 
suci. .- 
Ei 6. Lastly, the learned coise for 
the respondent relied upon the case re- 
pòrted in Century Spinning and Manu- 
facturing Co. Ltd. v. Ulhasnagar Munici- 


pal Council, 1971 MPLJ 16 = (AIR 1971. 


SC 1021). -In that case;-the situation 
was entirely different and it was not a 
matter which could possibly cover a dis- 
put2. between the parties in this case. 
There, the Municipal Council wanted to 
include a- particular land within the 
municipal area on which several factories 
had been set. up. Objections were rais- 


ed >y the factory owners on the ground 
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‘individual 


A.I. Re 
that by such inclusion, octroi. tax would 
become chargeable on the articles im 
ported by the factory owners and their 
work would become impossible. An 
undertaking was given to the effect that 
no octroi would be charged from them 
for a particular time and on that assur- 
ance, the area. was included within the 
municipal limits. Before that period ex- 
pired, the Municipality imposed octroi 
and in those circumstances, their Lord- 
ships of the Supreme Court observed as 
follows:— 


“Public bodies are as much bound as 
private individuals to carry out represen~ 
tations of facts and promises made by 
them, relying on which other persons 
have altered their position to their pre- 
judice. -The obligation: arising against an 
out of his representation 
amounting to a promise may be’ enforc- 
ed ex contractu by -a person who acts 
upon the promise: when the law requires 
that a contract enforceable at law against 
a public. body shall be in certain form 
or be executed in the manner prescrib-« 
ed by statute, the obligation if the con 
tract be not in that. form may be en- 
forced ARSIAED it in, appropriate cases in 
equity.” 


. That. was a case where the funda» l 
mental rights of the factory owners to 
carry on their business were to be great- 
ly affected by imposition of the tax up= 
on them. If a promise had been given 
that- such imposition of tax would not 
take place for a -certain period -and 
against that fact, it started levying octroi 


‘duty amounting to lacs of rupees. it was 


considered that imposition of tax con- 
trary to that promise was an unreason< 
able restriction and on that basis, it was 
said that the public body would be 
bound by its undertaking. . That’ was 
not a case which was amenable to the 
law of contracts and the provisions of 
Article . 299 of the. Constitution were 
wholly irrelevant. The principles, laid 
down in that case cannot, therefore, be 
applicable to the facts of this case which 
is clearly governed by the law of con- 
tract and consequently by the provisions 
of Article 299 of the Constitution. We 
see. no force in this contention also. 
Moreover. there is no equity in avour of 
the respondents either. i 


T: The result, therefore, is .-thaf 
the writ. petition is allowed and the 
demand against the petitioner is quash-. 
ed. Parties shall bear their- own costs. 
The. outstanding amount of the security 
ao shall ee refunded to the peti« 
loner. — 


oN allowed. 


- umea 
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`Chandel Ranjit Kunwar, - 
v. Hiralal Sundersingh and others, _Op- 


posite Party. 
` Mise. Civil Case No. 266 of 1971, . 
D/-- 23-2-1972, against . judgment of 


Bishambhar Dayal. C. Ja 5. A. Mo. 
194 of 1966, D/- 26-4-1971. 

Civil P. C. (1908), O. 44, R. 1 —- 
Letters Patent Appeal with leave” of 
Court — Rule applies. - 

The Code of Civil Procedure applies 
to Letters Patent appeals. The ex- 
Pression ‘any .person entitled to prefer 
an appeal’ in the rule is not restric:ed 
to a person who is entitled to file an 


appeal as of right but also applies to 


a person who. is granted leave to: “ile 
an appeal. A person therefore, who is 
granted leave. to file letters patent ap- 
peal can file it in forma pauperis. AIR 
1921 PC 80 and AIR 1917 Mad 670 end 
‘AIR 1927 Bom 232 and AIR 1953 Pmi 
106 and AIR 1961 All 381 (FB) and 
1961 MPLJ 733, Rel on; 1866 Beng LR 
Supp Vol. 429 (FB) and (1899) ILR 21 
All 297 and AIR 1920 Cal 776 held no 
longer good law in view of the deci- 
sion in AIR 1921 PC 80. (Paras 3,1, 8) 
Cases Referred: Chronological Peras 
AIR 1961 All 381 = 1961; Al LJ 

172 (FB), Jwala Prasad v. Jwala 

‘Bank Ltd.° £ 
1961 .MPLJ ‘733, Ghasnin v. Kaus 

shalya- . = 
ATR 1953 Puni 106 = 55 Pun LR 

50. Suba Singh. v. Neki Kishen 4 
AIR 1941 Rang 63 = 1940 Rang LR 

693, Sein Dass v. Lakhajee 5 
AIR 1927 Bom 232 = 29 Bom LR 

371, Ratan Chand v. Danii 4 
AIR 1921 PC 80 = 48 Ind _App 76, 

Sabitri Thakurain v. Savi ` 5, 5 
AIR 1920: Cal 776 = 24 “Cal WN. 
' 1016, Brojendra v. Prosanna 5 
. AIR 1917 Mad 670 = ILR 40 Mad 

651. Venkatasubbarayudu v.' Sri 

Rajah Krishna Yachendrulu Varu 
. Bahadur. 4 
(1899) ILR 21 All. 297 = 1899 All 


WN 72. Kausalia v. Gulab Kuar 5 
1866 Beng LR Supp Vol. 429 = 9 
Suti WR 91. (FB) 5 
K. Verma. for Applicant; J. Vv. 


gee ee for Opposite Party. 

‘NAIK, J.: A second’ appeal (Second 
Appeal No. “194 | of 1966) filed- by the 
plaintiff-applicant in . forma 
was dismissed by Hon’ ble the Chiéf 
Justice on 26-4-1971 with leave to the 
appellant -to file a Letters. Patent et 
peal 
E a The ` plaintifft-applicane now 
prays. for leave to file the Letters Patent 
Appeal in forma pauperis. 
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To R. Kunwar v. Hiralal (Naik J} 


Applicent 


, observed as. follow : 


paureris © 
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3 It cannot be disputed that the 
Code -of Civil Procedure applies to 
Letters Patent. Appeals. In Sabitri 
Thakurain v. ‘Savi,’ 48 Ind App 76 = 
(AIR, 1921 PC 80) the . plaintiff-appel- 
lant had appealed: to the High Court 
at Calcutta under clause 15. of the 
Letters Patent against the rejection by 
the Court in its original civil jurisdic- 


tion of a petition under the Probate 
and Administration Act. During the 
pendency: of the appeal, the respon- 


dent petitioned the High Court for an 
order that the appellant should give 
security for costs under sub-rule (1) of 
Rule 10 of Order XLI ‘of the Code of 
Civil Procedure. It was ordered that 
the appellant should, within two months, 
furnish security to the extent-of Rs. 
5,000.00 to the satisfaction of the Regis- 
trar. No security was. furnished and 
an application filed by the appellant 
asking for three months’ further time 
to furnish the security was also dis- 
missed. After the period during which 
security had to be furnished by the 
appellant had expired, . the respondent 
filed a petition praying that the appeal 
be dismissed with costs under’ sub- 
rule (2) of Rule 10 of Order XLI of 
the Code’ of Civil Procedure for the 
failure of the appellant to furnish the 
security ordered. At this ‘stage, the 
appellant. for the first time sought to 
proceed in forma pauperis. The ap- 
plication was refused and by‘’a sepa- 
rate order the appeal ‘was also dismis- 
sed. The plaintifi-appellant went up 
in appeal to-the Judicial Committee of 
the Privy Council by special leave. In 
the Privy Council it was, inter alia, 
contended that the orders and ` rules 
made under Code of Civil Procedure, 
1908: had’. no application to appeals 
brought under the Letters Patent. The 
contention was characterised by the 
Privy Council.to be too wide as, ac- 
cording to it, the real ‘question was 
whether Rule 10 of Order XLI applied 
to .such appeals. The Privy Council, 
after an. examination of the provisions 
of the Code, specially, Sections 117, 120, 
121, 129 and Rule 3 of Order’ XLIX, 


“In ‘conclusion, ‘there fs no reason 
why there should be ‘any general dif- 
ference between the procedure of the 
High Court in matters coming under 
the Letters Patent’ and its procedure 


in other matters. and if this particular 


matter. of security for costs is not dealt 
with in the orders. and rules made 
under the powers of the Code, when it 
arises in connection with the jurisdic- 
tion created by the Letters Patent, Sec- 
tion -15, no. rules of- procedure have 
been formulated -with regard to it, 
though. the. High Courts power. to re- 
gulate procedure in Letters Patent Aps 
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peals is incependent and has been pre- 
served. The Code is’ framed on the 
Scheme of providing generally for the 
mode in waich the High Court is to 
exercise its jurisdiction, whatever it 
may: be, while specifically excepting 
the powers relating to the exercise of 
original civil jurisdiction to which the 
Code is not to apply. It. confers a 
general rule-making power saving only 
what is excepted in the body of ‘the 
Code. Their Lordships are accordingly 
of opinion that the High Court at Cal- 
cutta. rightly conceived itself precluded 
from entertaining the appellant’s appli- 
cation to be allowed to continue’ her 
appeal in forma pauperis, since to grant 
her application at that stage would in 
effect have been to Keep alive an ap- 
peal which they were, by reason of her 
default inthe matter of security, bound 
to reject. The consequence is that the 
appeal fails, and so. their Lordships will 
humbly advise His Majesty.” 


4, Again, in Venkatasubbarayadu 
y. Shri Rajah Krishna Yachendrulu Varu 
Bahadur, ILR 40 Mad 651 = (AIR 1917 
Mad 670), -Ratanchand v. Damji, AIR 
1927 Bom 232, Suba Singh v. Neki Kishen, 
AIR 1953 Funj 106 and Jwala Prasad 
v. Jwala Benk Ltd., AIR 1961 All 381 
(FB), it has been held that. the. High 
Court is ecmpetent under Rule 1 of 
Order XLVII of the Code of Civil Pro- 
cedure to reviéw a judgment passed in 
an appeal filed under the Letters Patent. 


5. In Ghasnin v. Kaushalya, 1961 
MPLJ 733, a Division Bench of this 
Court has held that Rule 22 of Order XLI 
of the Code of Civil Procedure applies 
to Letters Patent Appeals, so that a 
respondent in such appeals can file a 
cross-objection. The contrary view taken 
in Re. Mirza Himmat, (1866) Beng LR 
Supp Vol. 429 (FB); Kausalia v. Gulab, 
(1899) ILR 21 All 297 and Brojendra v. 


Prosanna, 24 Cal WN 1016 = (AIR 1920: 


Cal 776) cannot be held to be correct, 
in view of the decision of the Privy 
Council in 43 Ind App 76 = (ATR 1921 
PC 80) (supra). In Sein Dass v. Lakha~ 
jee, AIR 1941 Rang 63, it has been held 
that in an appeal under the Letters 
Patent the High Court can act under 
Rule 33 of Order XLI of the Code of 
Civil Procedure. . 


6. It is, however, contended that 
the language of Rule 1 of Order XLIV 


of the Code of Civil Procedure does not. 
an appeal’ 


warrant its application to 
which is filed by the leave of the Court: 


Ti Now, under Rule 1 of Order 
XLIV of the Code, ‘any person entitl- 
ed to prefer an appeal, who is unable to 
pay the fee required for the memoran- 
dum of appeal. may present an applica- 
tion accompanied by a’ memorandum of 
eppeal, and may be allowed to appeal 


Bhagwan Sharma v, ‘Transport Commr, 


A. IL R. 
as a pauper, subject, in all matters, in- 
cluding the presentation of such applica- 
tion, to the provisions relating to suits 
by paupers, in so far as those provi- 
sions are applicable; and on leave being 
given to an appellant by a single Judge 
to file an appeal under clause 10 of the 
Letters Patent, he becomes a ‘person 
entitled to prefer an appeal’ within the 
meaning of the aforesaid rule. We see 
no merit in the contention of the learn- 
ed counsel for the defendants-non-appli- 
cants that the expression ‘any person 
entitled to prefer an appeal’ refers to 
persons who are entitled to prefer an 
appeal as of right and not by the leave 
of the Court. There is no warrant for 
so confining the meaning of the expres- 
sion when, on a plain reading of the 
rule, no such restriction can reasonably 
be inferred or implied. When `a right 
of appeal is dependent on leave being 
granted. a person shall not be entitled 
to prefer an appeal till the leave is 
granted; but, once the leave is granted, 
he shall come into ‘the category of per- 
se who are entitled to prefer an ap- 
peal. 


8. We are, therefore, of -opinion 
that the. plaintiff-applicant is entitled to 
claim the benefit of Rule 1 of Order 44 
of the Code of Civil Procedure. In view 
of the proviso to Rule 2 of Order 44, we 
see no reason to cause a fresh enquiry 
into the pauperism of the plaintiff-appli- 
cant. when he had been permitted to file 
a second appeal in this Court in forma 
pauperis. 


9.° In the result, the plaintiff-ap- 
plicant is granted leave to appeal as 

pauper. 
Application allowed. 
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Bhagwan Sharma, Applicant v. The 
Prescribed Authority (Transport Com- 
missioner, Gwalior), Gwalior, and another, 


‘Opposite party. 


Misc. Petn. No, 209: of 1971, D/- 15- 
2-1972. 


(A) Constitution of India, Art. 226 —< 
Quasi-judicial order -—— Motor Vehicles 
Act (1939), Section 33 — Order under — 
Quasi-judicial in’ nature — Liable to be 
quashed if it is passed without giving 
due opportunity to the party who is 
affected by the order, of making a re- 
presentation and of being heard. AIR 
1965 Raj 149, AIR 1965 Mad 403, Rel. on. 

: (Paras 4, 5) 
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(B) Constitution of India, Art. 226 — 
Proceedings for writ of certiorari — Poti- 
tioner should move Court for sending 
for records — But it would not be rro- 
per to dismiss petition merely on: grownd 
that petitioner failed to do so — Ccurt 
could send for it. (Pare 6) 


(C) Motor Vehicles Act (1939), Sec- 


tion 33 (1) (b) — Scope — Certificate. of , 


registration can be suspended for a 
period not exceeding four months for 
plying bus for hire or reward on nation- 
alised route without valid permit even 
On One occasion only. (Para 9) 

(D) Constitution of India, Art. 226 — 
Remedy under — Discretionary remedy 
— Jurisdiction cannot be invoked mere- 
ly to rectify an error of law or proce- 
dure unless it has- resulted in manifest 


injustice. AIR 1952 SC 192, AIR 1955 
SC 425, Rel. on. l (Paras 10, 12) 
Cases. Referred? Chronological Paras 


AIR 1965 Mad 403 = (1965)-2 Mad 
LJ 358, Ramaswamy v. R. T- 
Officer 
AIR 1965 Raj 149 = 1965 Raj LW 

- 49, Bhagatpura M. T. Agia 
Society v. K. S. Jhai 

AIR 1955 SC 425 = 1955 (2) SCR 1, 
Sangram Singh v. Election Trj- 
bunal, Kolah E: S 

AIR 1952 SC 192 = 1952 SCR 583, 
Veerappa Pillai v. Raman & Raman 11 

' K. S. Shrivastava, for Applicant; P. 

L. Dube. G. A., for Opposite party. 

RAINA, J.:— This is a petition 
under Arts- 226, & 227 of the Constitution. 


2-3, The petitioner.is a‘ bus opera- 
tor. His bus No. MPH 7091 was duly 
registered and he had paid road tax 


upto. 31-12-1971 as required by the M. P.. 


Motor Vehicles Taxation Act, 1947 wide 
Annexure A. On 16-9-1971, the petitioner 
was served with’ a notice by the Re- 
gistering Authority .(Regional Transport 
Officer, Gwalior) —non-petitioner No. 2, 
calling upon him to- show: cause why .ac- 


tion under Section 33 of Motor Vekicles. 


Act, 1939 (hereinafter referred to as the 
Act) should not be taken against him for 
the following offences:— 

(1) On 24-1-1971, the bus was found 
over-loaded : by 11 passengers; 

(2) On 26-5-1971, the bus was found 
carrying 6 passengers. without, tickets; 

(3) On 9-8-1971; the bus was found 
plying on nationalised route wizhout 
permit on hire vide Annexure B. 

The petitioner submitted his- rerly to 
the show cause notice on 25-9-1971 vide 
Annexure C. Thereafter, non-petitioner 
No. 2 issued a letter dated 7-10-1971 
calling upon the petitioner to attend the 


office on 12-10-1971 in connection with. 


the case vide Annexure D,. According 


to the petitioner, this notice was not 
delivered to him till 12-10-1971. But 


e: 
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in spite of this, the Registering Autho» 
rity proceeded to suspend the registra- 
tion certificate of the petitioner for 
four months vide Annexure F. Aggriey= 
ed by this order, the petitioner prefer- 
red an appeal before, the prescribed 
Authority. (non-petitioner No. 1) under 
Section 35 of the Act vide Annexure G. 
As there was delay in. the disposal of 
the appeal, and no stay was granted dur- 
ing the pendency of the appeal, the peti- 
tioner. filed a petition before this Court, 
which was dismissed by this Court with 
the observations:— 

“It must be presumed that the Pres- 
cribed Authority is alive of its respon~ 
sibility in the. matter and would act 
promptly.” 

' . Thereafter, the appeal was disposed 
of and was dismissed on merits vide 
order dated 8-11-1971 (Annexure J). The 
contenticn of the petitioner is that the 
suspension of the registration certificate 
was not: according to law inasmuch as 
he was not given due opportunity of 
being heard in the matter and that the 
orders of the non-petitioners relating 
thereto are liable to be quashed. 


4. The main contention of the 
learned counsel for the petitioner is 
that he was not given due opportunity 
of being heard in the matter and that 
there was a violation of the ‘principles 
of natural justice.: There can be. no 


‘doubt that the functions of the Regis- 


tering Authority as’ well as of the Ap- 
pellate Authority are quasi-judicial in 
nature and as such they are required to 
have a judicial approach and follow the 
rules ot natural justice in discharging 
that function. The essential element of 
judicial approach and the most import- 
ant rule of natural justice is that ` due 
opportunity should be given to the party 
who is affected by the order to -make 
a representation and to be heard before 
the order is made. _.” 

5. .. In Bhagatpura M. T. Co-opera- 
tive Society v. K. S. Jhala AIR 1965 Raj 
149 it was- held that an order under 
Section 33 of the Act is quasi-judicial 
in nature and is liable to be quashed, if 
it is passed without hearing the party 
concerned. A similar view was expressed 
in Ramaswamy v. R, T. Officer, AIR 1965 
Mad 403 ard it was ‘emphasised in that 
case that the opportunity of making a 
representation must be not merely formal 
but effective. The principle enunciated 


fin these cases is well settled and it is 


needless to refer to other authorities in 
this connection. 


6. The point for consideration, 
therefore, is whether the impugned order 
of suspension of the registration certi- 
ficate was passed without giving due 
opportunity to the petitioner. of mak- 
ing a representation and of being heard 
in the matter.. Shri P. L.. Dube, learn- 
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ed Government Advocate who appeared 
for the non-petitioners urged that the 
question whether the petitioner was 
given due opportunity of being heard 
or not, can be properly decided only 
after looking into the record of the 
case, and since the petitioner is in sub- 
- stance praying for. a writ of certiorari, 
he ought to have requested the Court 
for sending for the record of the pro- 
ceedings. ` According to him, the peti- 
tioner having. failed to do so, he can- 
not claim a decision on this point in 
his favour. It is no doubt true that -in 
proceedings for a. writ of certiorari, the 
record must be sent for and the- peti- 
tioner ought to have moved this Court 
in this behalf. A certiorari is, in fact, 
a writ directed to the officers of -the 
‘nferior Courts to submit the records of 


zhe case to. enable the superior court to = 


enquire into the legality of the impugn- 
ed order and to quash it, if necessary. 
Thus, in proceedings for a writ of this 
nature a decision cannot properly be 
arrived at without looking into the re- 
cord. Ordinarily it is for the petitioner 
to request the Court to sénd for the 
record, but' we do not consider that it 
would be proper to dismiss the peti- 
tion merely.-on the ground that ` the 
petitioner has failed to do so. We would 
have ourselves sent: for the record, but 
there is no time to do so, because the 
petitioner is pressing for immediate deci- 
sion as the period of suspension of the 
certificate is due to expire within a 
couple of days. We,. therefore, proceed 
tə. consider. the case of the petitioner 
on the basis of the material on record. 


7. The petitioner was served with 
a notice to show cause why action under 
Section 33 of the Act may not be taken 
azvainst him, specifying therein three 
distinct offences vide Annexure B. It is 
no doubt true that the first two offen- 
ces alleged to have been committed on 
24-1-1971 and 26-5-1971 are not: relevant 
and could not be made the foundation 
- of the proposed action under Section 33 
of the Act. We need not deal with this 
matter any further because this was 
aiso the view of the appellate authority 
vide Annexure J, and it was not dis~ 
pated before us by the learned Govern- 
ment Advocate. Thus, the only charge 
that the petitioner had. to meet was 
whether he plied the bus. on hire on 
19-8-1971 on a nationalised’ route with- 
out permit. The contention of the peti- 
tioner is that although it is true that 
the bus was found plying on nationalis- 
ed route without permit,.when checked 
on 19-8-1971, it was not plying for hire 
at it was merely carrying the employees 
‘of the petitioner. It is however signi-~ 
ficant that the petitioner did not make 
this submission in his reply vide Anne- 
xure C. He merely denied the allega~ 


- 
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tions in the notice and urged that even 
if the offence was committed, the peti- 
tioner could not in law be put in double. 
jeopardy, a contention which on the 
face of it is not tenable and was nof 
at all pressed before us. 


8. It appears from the order of 
the Prescribed Authority’ vide: Anne-+ 
xure J, that the petitioner was prose« 
cuted for plying the bus on hire on 
nationalised route without permit on 19~.. 
8-1971 and was convicted on his. own 
admission. It, -therefore, appears that 
the contention of the learned counsel for 
the petitioner that the bus was not ply- 
ing on hire at the material time is 
devoid of substance, being an after- 
thought. l ; 


9 Under Clause (bf of sub-sec« 
tion (1) of Section 33 of the Act, the 
certificate of registration can be suspend= 
ed for a period not exceeding four. 
months by the Registering Authority. if’ 
it has reason to believe that it has been 
used for hire or reward without a valid 
permit. Shri K. S. Srivastava, learned 
counsel for the petitioner urged that the 
certificate cannot . be cancelled if. the 
motor vehicle has been used in the 
aforesaid manner only once and not 


repeatedly. We do not, however, find 
any merit in this contention looking to 
the plain. - language of the provision. 


Thus, the conviction of the petitioner for 
plying the bus for hire without a valid 
permit could form a reasonable” basis 
for the suspension of his certificate, and 
it appears that there ‘has been no injus- 
tice. in: this case. 


10. Shri Srivastava was at pains 
fo point out that due procedure was not 
followed by the authorities concerned and 
the appellate Authority took into account 
a judgment, copy of which was not fur~ 
nished to him. As pointed ‘out above, 
the record is not, before us and it is, 
therefore, difficult to say what actually 
transpired. before the impugned . order 
was. passed. But it is clear that the 
petitioner was given a show cause no- 
tice vide Annexure.B and was called 
upon to appear in the office on 12-10-71 
It is significant that though in para. 4 
of the petition, the petitioner states that 
he did not receive letter Annexure D 
upto 12-10-1971, he does not make any 
positive statement that he could not ap- 
pear before the Authority ‘and make his 
submission before the impugned order 
was passed. The contention of the peti- 
tioner that he was denied an opportunity 
by the Registering Authority to show 
that the bus was not being plied on 
hire at- the material time and was mere- 
ly carrying the employees of the peti- 
tioner would have been entitled to some 
consideration, if this fact had been ex- 
pressly stated in the reply (Annexure Ch 


- 1972 


But this has not been done. Even 
assuming that there has been some ilaw 
in the procedure followed by the Re- 
gistering Authority, the petitioner zan- 
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not succeed unless he is able to show v, Purushottamdas Puranlal Narele, Res- 


that this. has resulted in injustice to 
him. The rernedy under Articles 226 and 
227 is. discretionary and the jurisdiction 
of this Court under the . said Articles 
cannot be invoked merely to rectifr an’ 
‘error of law ‘or procedure unless it has 
resulted in manifest injustice. 7 
11. In Veerappa Pillai v. Reman 
''& Raman. 1952 SCR 583 =. (ATR 1952 
SC 192) their Lordships made the fol- 
lowing observations which are pertin- 
ent here*— 


i “Such writs as are. referred ‘D- In 
‘Article: 226 are obviously intendec to 
‘enable the High Court to issue’ them in 
grave cases where the ‘subordinate tri- 
bunals or bodies or Officers act wnolly 
without jurisdiction, or in excess of it, 
or in violation of the principles oi na- 
tural’ justice, or refuse to exercise a 
furisdiction vested. in them. or there is 
an error apparent on the face of the 
wecord, and such act, omission, errcr. or 
excess has resulted in manifest injustice.” 


A -similar view was expressed by 
their Lordships in Sangram . Singh vV. 
Election Tribunal. Kotah, 1955 (2) SCR 1. 
w= (ATR 1955 SC 425). 
held at page 8 in the said case that 
tthe Courts will. not exercise jurisd-ction 
under Article 226 unless substantiel în- 
fustice has ensued or is likely to en- 
sue. In the instant case, it appears to 
us that no injustice has been done to 
the petitioner and that his. main griev- 
ance is that certain procedural require 
ments were not fulfilled. 


12. We may also observe thet the 
conduct of the petitioner in respect of 


. these proceedings has not. been straighta - 


forward. The reply given by him -to 
the show cause notice was evasiva, Ìn- 
_asmuch as he did not state that the: bus 
on the material date was not plyixg for 
hire. He also suppressed the fact that 
he had been convicted in a Criminal 
Court in respect of the alleged offence 
on his own admission. Since it appears 
that the action against the’ petitioner was 
founded -on his conviction in a Criminal 
Court. which was based.on his own ad- 
mission.: the action of. the Registering 
Authority appears to be fair and pro- 
per, and there appears to- -be no justifi-~ 
cation for interference in this case, 


' 73. The petition, therefore, fails 
and is hereby dismissed. We: however, 
make no order as to costs in the circum- 
~ Stances of this case. 
$ y Writ- Petition cimissad, 
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performed by him. Explanation (ii) pro- 
- vides that the plaintiff must aver per- 


Their Lorcships . 


‘SC 868, Dist. 


pondent. 


First Appeal No. 205 of 1968; D/- 
2-2-1972. from decree of Narayan Prasad, 
se Addl. Dist. J., Jabalpur, D/- 25-6- 

(A) Specific Relief Act: (1963), Sec- 
tion 16 (c) — Contract capable of more 
than one construction — Reliefs claim- 
ed in alternative — True construction is 
one accepted by Court — Possibility of 


„alternative construction being destructive 


to one of reliefs — Plaintiff giving up 
one relief during. trial — Court can grant 


other relief. 


Clause (c) of Section 16 expressly 
provides that in .a suit for specific per- 
formance the plaintiff must aver and 


prove that he has performed or 
has always been ready and will- 
ing to perform the essential terms 


contract which are to. be 


formance of, or readiness and willing- 
ness to perform. the contract “according 
to its true construction”. On the lang- 
uage, used in clause (c) “read. with the 
explanation, a contract may be open 
to more than one construction and a 


-plaintiff may alege the alternative con~° 


structions to which the contract may be 


‘open and claim relief on that basis. The 
true construction of the contract would 


be that construction which is finally 
accepted by the Court. A plaintiff would 


not fail merely because other alternative 


constructions: which are not accepted by 
the Court were also alleged and relief 
was claimed on that basis. Alternative 
constructions, if persisted throughout the 
trial; may, im some cases, create diffi- 
culty in' proving readiness and willing- 


. ness from’ the date of contract aécord- 


ing: to-the true construction, for-if the 
alternative constructions are inconsist- 


„ent. proof of readiness and willingness 


according to one construction may be 
destructive of readiness and willingness 
according- to- other: construction. That 


difficulty however. does not arise when 
one of the relief was given up at the 


trial... AIR 1968 SC 1355 and AIR 1967 
(Para 8) 

(B) Interpretation of statutes — Par- 
liamentary history of statute how far 
can be used for interpretation — Reform 
suggested. 

Parliamentary. History of an Act 
cannot be used for interpretation pro- 
per: this rule is qualified by another rule 
which enables the admission of. Parlia- 
mentary History as part of the surround~ 
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ing circumstances or as throwing light 
on the subject-matter of the Act or for 
discerning the evil or mischief intend- 
ed to be remedied. These rules which 
are adopted from the English practice of 
interpretation do not make any clear dis- 
tinction between what they prohibit and 
what they permit. The unsatisfactory 
state of this branch `of the law needs 
some reform to enable the Courts . to 
admit without disguise selective mate- 
rial out of parliamentary history for 
interpretation. “Law in the making” by 
Prof. Allen 7th Edn. p. 527 cited. 

` (Para 10) 


Cases Referred: Chronological Paras 


. AJR 1968 SC 1355 = (1968) 3 SCR 
648. Prem Raj v. D. L. F. Hous- . - 
ing and Construction (P) Ltd. _ 7 
AIR 1967 SC 868 = (1967) 1 SCR 
227, Gomathinayagam Pillai v. 


Palaniswami Nadar 7 
AIR 1949 Mad 265 = 1948-2 Mad 

LJ 271, Arjuna v. Lakshmi | 9 
ILR (1949) Nag 581, Shamjibhai v. 

Jagoo POD: 9 
ATR 1948 Cal 147 = 82 Cal LJ | 

273, Parul Bala v. Saroj Kumar 9 
(1941) 45 Cal WN 837. Rustomali 

v. Ahider 9 
ATR 1930 Pat 121 = 127 Ind Cas 

981, Madan v. Kamaldhari 9 


‘AIR 1928 PC 208 = ILR 52 Bom 


597, Ardeshir Mama v. Flora | 

Sassoon ‘ . “B 

1925 Ch 264 = 94 LJ Ch 273, 

Berners v. Fleming 9 
B. L. Seth; for Appellants; 


B. C. 
Verma. for Respondent. : 


SINGH, J.:— This is an appeal by 
the defendants in a suit for ‘specific per- 
formance of a.contract for reconveyance. 


2. The facts now no longer in 
dispute 


a sum of Rs. 10.000/- on December 2, 
1963, to Bajranglal. An agreement for 
reconveyance of the house on payment 
of Rs. 10,000/- within two years was ex- 
ecuted by Bajranglal in favour of Puru- 
shottamdas. The agreement bears the 
date December 3, 1963. but the finding 
of the trial Court, which has not been 
challenged before.us, is that it was ex- 
ecuted on December 2, 1963, and the 
sae and agreement constituted one 
transaction. Possession of the house was 
not. delivered to Bajranglal and Puru- 
shottamdas continued to be in possession. 
He, however, executed a rent-note agree- 
ing to pay rent at the rate of Rs. 120/- 
per month. Previously. the same house 
wes mortgaged on December 7. 1960. in 
favour of Firm Fatehchand Shrinivas for 
a sum of Rs. 1,500/-. The mortgage 
was in the nature of a mortgage by con- 
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are that . Purushottamdas - own- ` 
ec a house (No. 443 old No: 88) in Milo- - 
niguni, Jabalpur. He sold this house for. 


AIR. 


ditional sale, Bajranglal happens to be 
the managing partner of the Firm Fateh- 
chand Shrinivas. g 


ki 
3. The suit giving rise to this’ 
appeal was instituted by Purushottam~: 
das on December 2, 1965, against Baj-: 
ranglal and Firm Fatehchand Shrinivas. 
The case of the plaintiff as pleaded -in 
the plaint was that the sum of Rupees 
10.000/- constituting consideration of the 
sale consisted of previous loans of which 
Rs, 3,000/- .were principal and Rupees 
7,000/- were interest. It was also plead- 
ed that at the time of sale Baijranglal 
had promised to explain the accounts of 
the previous transactions,, but that was 
never done. It was further alleged that 
the sale together with the agreement for 
reconveyance constituted a mortgage and 
the plaintiff was entitled to redeem the 
house after paying the sum which is 
found due on the reopening of the ac- 
counts. In the alternative, the plaintiff 
also pleaded that he has always been 
ready and willing to perform his part 
under the agreement for reconveyance 
and to pay Rs. 10,000/- for obtaining 
reconveyance. Jt was alleged that the 
plaintiff gave a notice on November 26, 
1965, to the defendants to come to Jabal- 
pur on December 1. 1965, for executing 
a conveyance on payment of Rs. 10,000/-, 
but the defendants did not turn un. The 
plaintiff expressed his readiness to pay 
Rs. 10.000/- and such other sums which 
may be adjudged payable from the 
plaintiff to: the defendants. The relief in 
the suit was for reconveyance of the 
suit house from the defendants by way . 
of redemption. or in the alternative, by 
way of specific performance. The de- 
fendants contested the suit denying that 
the sale and the agreement for recon- 
veyance constituted a mortgage by con- 
ditional sale or that the defendant No. 1 
Bajranglal had promised to explain the. 
accounts later. The plaintiffs readiness 
and willingness to pay Rs. 10,000/~. and 
to take reconveyance was also disputed. 


During the trial the plaintiff gave up his 


case of redemption and- confined his case 
to that of specific performance of the 
agreement. for reconveyance. The tfial 
Court held that the plaintiff was always 
ready and willing to perform his part 
of the contract and that he was entitled 
to specific performance. A decree was, 
therefore, passed against defendant No. tf 
for specific performance of the agree- 
ment for reconveyance on condition of 
payment of Rs. 10.000/-. The defendant 
No. 2 was discharged from the _ suit. 
Against this decree both the defendants 
have preferred this appeal. 


4. The first contention raised by 
learned counsel for the appellants is 
that the finding reached by the trial 
Court that the plaintiff was always ready 
and willing to perform his part under 


1972 


the contract of reconveyance is incor- 
. rect. 


Se In our opinion, this contertion 
ft wholly without any substance, Ex. P-3 


is the notice issued on November 26, 
1965, by- the plaintiff to the defen Jant 


- Bairanglal in which it was stated that . 


he had arranged for the money -and was 
ready to take the  reconveyance. -It 
was also stated that the defendant should 
send a draft of reconveyance to the 
plaintiff so that he may keep the docu- 
ment of reconveyance ready. The de 
fendant was further requested to attend 
the registration office at Jabalpur, on 
December 1, 1965, for getting the cocu~ 
ment of reconveyance registered. Ex. 


P-6 are the stamps which the plaintiff 
had purchased -on December 1, 1965, 
for the deed of reconveyance.: Ex. P-9 


is an application which the plaintif fil- 
ed in the Sub-Registrar’s office stating 
that he was present in the office from 
41-00 a. m., that Bairanglal had not 
turned up. and that his attendance may. 
therefore, be noted. There is an endorse- 
ment on this application that it was 
presented at 3.00 p. m. and that zs no 
action. was necessary it may be filed. 
Ex. P-7 is a pass-book which shows that 
a sum of Rs. 12,500/- was in deposit to 
the credit of the plaintiff in the Cen 
tral Bank of India Ltd., on December 
3, 1965. The plaintiffs evidence sup- 
ported by these documents goes -to 
establish that he-was-ready with money 
and the required stamps and he attend- 
ed the Sub-Registrar’s office on Decem- 
ber 1, 1965, from 11-00 a. m. to 4-00 p. 
m. but the defendant did not tum up 
for executing the deed of 
ance. The evidence of the plaintif is 
corroborated by other witnesses: [See in 
- this connection the evidence of G. D. 
Gupta (P. W.-2), Shankerlal Bahare (P. 
W. 3) and Beharilal (P... W. 9)]. Trke de- 
fendant Bairanglal was to appear as a 
witness in a Civil-case and he did come 
to Jabalpur on December 1, 1965. It is 
proved by Banarasidas (P. W. 61 and 
Jhabbulal (P. W. 10) that the plaintiff 
approached the defendant in the Civil 
Court building and requested him to go 
to the Sub-Registrar’s office for execut- 
ing the deed of reconveyance.. But in 
spite of it the defendant did not go to 
the Sub-~Registrar’s office. The defend- 
ant No. 1 in his evidence said that he 
waited for the plaintiff till 2-00 p. m 
in the Sub-Registrar’s office, but as 
the -plaintiff did not turn up he came 
back to the Civil Court. Having con- 
sidered the entire evidence. we accept 
the evidence of the plaintiff and. his 
witnesses that the plaintiff was ready 
with money and stamps for obtaining 
the deed of, reconveyance from the de- 
fendant but.the defendant did not turn 

up in the: Sub-Registrar’s office. ‘The 
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plaintiff in his evidence expressed his 


‘willingness to pay the amount of Rupees 


10,000/- to the defendant. The plaintiffs 
continued readiness and willingness ‘to 
perform his part of the contract till the 
date of trial is, therefore, sufficiently 
established. ` 


6. Learned counsel for the appel- 
lant’ second contention is that the 
plaintiff having pleaded in the plaint that 
the transaction of sale - and the agree- 
ment for reconveyance were in the na~ 
ture of a’ mortgage by conditional sale 
and that account should be reopened 
and a decree for redemption be pass- 
ed, cannot be said to have pleaded his 
readiness and willingness to perform his 
part under the agreement for reconvey- 
ance. It is also argued that as the main 
relief in the suit was of redemption, 
the relief of specific performance which 
was in the alternative cannot be grant- 
ed and -the suit as framed was not 


. maintainable. 


T. It is true, as we have earlier 
stated, that the plaintiff pleaded that. 
the transactions of sale and agreement 
for reconveyance were in the nature of 
a mortgage by conditional sale and he 
also claimed a relief of redemption. But 
the plaintiff also pleaded his readiness 
and willingness to perform in full the 
contract for reconveyance.by paying 


' Rs. 10,000/- and such other sum which 


may be adjudged as payable and ex- 
pressed his willingness to deposit | the 
requisite amount.in Court. A relief 


of specific performance was also claim- 
ed in the alternative. As alreadv stat- 
ed, the case of mortgage was given up 
by the plaintiff at the trial. The ques- 
tion then is, whether by pleading the 
mortgage and claiming redemption the 
plaintiff was not entitled to a decree 
for specific performance, although he 
had pleaded his readiness and willing~ 
ness ‘to perform his part under the agree- 
ment and had claimed the relief of spe- 
cific performance in the alternative. - 
Order 7, Rule 7 of the Code of Civil Pro- 
cedure permits a plaintiff to pray for 
even inconsistent reliefs in the alterna- 
tive and unless some statute prohibits 
claiming of a relief of specific perfor- 
mance in‘ the alternative with a relief 
of redemption, it cannot be held that 
the suit as framed. was not maintain- - 
able. Learned counsel for the appellants 
relied upon the case of Prem Rai v. 
D. L, F. Housing & Construction (P) Ltd., 
AIR 1968 SC 1355 in which it was 
held that a relief of specific perform- 
ance’ cannot be claimed in the alterna- 
tive in a suit where the main relief is 
of rescission of the contract. ' The deci- 
sion -in that case proceeded upon Sec- 
tion 37 of the Specific Relief Act, 1877 
(new -Section 29 of the Specific Relief 
Act, 1963). That section permits alter- 
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native prayer for rescission in a suit 
for specific performance. 
tion of that section, it was held that 
impliedly the section did not permit al- 
ternative preyer for specific perform- 
ance in a suit for rescission. It was 
also observed in that case that the plain- 


tiff had not pleaded his readiness and ` 


willingness tc perform the contract. 
There is no provision like Section 37 
of the Act which expressly or implied~ 
ly prohibits caiming of a relief of spe- 
cific performance in a suit for. redemp- 
tion and, as already stated, in the in- 
stant case tke plaintiff . did plead his 
readiness and willingness to perform his 
part under the contract for reconveyance. 
For these reasons, the case of Prem Raj 
ATR 1968 SC _355 is entirely distinguish- 
able and has no application.. Reliance 


was also placed on the case of Gomathi-. 


neyagam Pillei v. Palaniswami Nadar 
ATR 1967 SC 868. In that case it was 
held that the plaintiff must aver and 
prove readiners and willingness to -per~ 
form’ his part of the contract from the 
‘dete of contrect upto the date of trial. 
But it was nov held in Pillai’s case AIR 
1967 SC 868 that a plaintiff cannot claim 
the relief of specific performance in the 
alternative. 


'8. The present suit is ivem b 
tha provisions of the Specific 


Act, 1963. Section 16 of the Act reads 
as follows: ae 
“Section PS. Specific performance 


‘of a contract cannot be enforced in 
favour of a ferson:— 


(a) who would not be ‘entitled to 
recover compensation for its breach; or 


(b) who hes become incapable of 
performing or violates any _ essential 
term of the contract that on -his part 
remains to be performed, or acts in 
fraud of the centract or wilfully acts at 
variance with. or in subversion of, the 
. relation intended to- be established by, 
the contract; er 


(c) who fals: to aver and prove 
thet he has performed or-has always 
been ready ani willing to perform the 
ess2ntial terms ‘of the contract which 
are ‘to be perfcrmed by him, other than 
termas the performance of which has 
been prevented or waived by the de- 
fendant. 


Explanation— For the 
clause (c)— 


(i) where a contract ‘involves. the 
payment of money, it is not essential 
for the plaintif to -actually tender to 
the defendant œ to deposit in. court any 
ae except when so directed by the 

ourt; 


(ii) the plamntiff must aver perform- 
ance of, or readiness and willingness to 


purposes of 
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On a construc- ` 


Relief .. 


A.I. B. 


perform, the: contract according to its 
true construction.” 


This section takes the place of S. 24 
of the old Act. But there was no corres-= 
ponding provision in Section 24 of the 
old Act like clause (c) of Section 16 
of the new Act. This clause has been 
added on the basis of principles enun- 
ciated by case law.. By reason of el. (cY 
it is now expressly provided that in a 
suit for specific performance the Plain. 
tiff must aver and prove that he has 
performed or has always been ready and 
willing to perform the essential terms of 


the contract which are to be performed 
by him. Explanation (ii) is also mate~ 


rial. It provides that the plaintiff musf 
aver performance of, or readiness and 
willingness to perform, the contract “ac- 


cording to its true construction.” Ac-j . 


cording ‘to the argument of the learned 
counsel for the appellants, the plaintiff 
in a. suit for specific performance must 
adopt only one construction of the con- 


tract and must allege his readiness and 


willingness to perform the contract in 


accordance with that construction. In 


our opinion,. on the language used in 
clause (c) read with’ the explanation, 
this argument cannet be accepted. A 
contract may be open to more than one 
construction and ‘a plaintiff may allege 
the alternative constructions to which 
the contract may be open and claim re- 
lief on that basis. The true .construc- 
tion of the contract would be that ‘con- 
struction which -ïs finally accepted by 
the Court.. The plaintiff for entitling him 
to the relief of specific performance, 
will. have to satisfy that he alleged and 
proved his readiness and willingness to 
perform the contract in- accordance with 
that construction which is ultimately 


accepted by the Court and, if he suc - 


ceeds in establishing that: he would not 
fail merely because other. alternative 
constructions which are not accepted by 
the Court were also alleged and relief 
was claimed on that basis. Alternative 
constructions, if persisted throughout 
the. ‘trial, may, in some cases, create 
difficulty in proving readiness and 
willingness from the date -of contract 
according to the true construction: for 
if the alternative constructions are in- 
consistent, proof of readiness and will- 
ingness according to one ‘construction 
may be destructive of readiness. and 
willingness according to other construc- 
tion. That difficulty however. does not 
arise in the present case as the. case of 
mortgage was given up by the plain- 
tiff: at . the trial. The plaintiff alleged 


his readiness and willingness to perform: 


the contract from the beginning on the 
footing that it was a contract to re 
covery and also proved that fact. He 
was, therefore, entitled: to the relief of 
specific performance, notwithstanding 
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that he also. allezed that the contzact 
was a mortgage and claimed redemp- 


tion on that basis. 


9. The conclusion reached by us 
as to the requirement of Section 16 (a 
is strengthened if we look into the cir- 
cumstances that led to the enactment 
of Section 16 in the present shape. The 
statement of objects and reasons ap~< 
pended to the bill which became the . 
Act goes to show that the bill -was in- 


` troduced to implement the recommenda- 


tions of the Law Commission conta.ned 


“in its Nineth Report on the workings of 


the Specific Relief Act, 1877. On -the 
question of averment of readiness and 


. willingness to perform the contract .on 


~ se 


u 


' the part of the plaintiff the recommen- 


dations of the Law Commission ` are 
contained jn paragraphs 60 and 61 
their Report, These - recommenda “ions 
read thus: 


“60. It has been held by the Erivy 


- Council that in a suit for specific per- 


formance,. the plaintiff must show that 


all conditions precedent have been Jue 
é 


filled and also allege and (where 
fact is traversed) prove a continuous 
readiness and willingness to perform the 
contract on his part, from the. date of 
the contract- to the time of hearing. 


' Ardeshir Mama v. Flora Sasson, ILA 52 


India, 


Bom 597 = (AIR 1928 .PC 208). Though 
there is no express requirement to this 
effect in the Specific Relief Act, it has 
been held that failure to allege readiness 
and willingness will lead to a dismissal 
of the suit. 
1930 Pat 121-127. 

But the. plaintiff need not prove 
performance of or ever-readiness . and 
willingness to perform non-essential 
terms; or 

terms of a , Separate 
contract; ör 

terms, the E ET of . which 
has been prevented or ‘waived by the 
defendant; or 


terms, the performance of whicn has 
become impossible without the plaintifi’s 
fault. 

We consider that the doctrine of 
readiness and. willingness so formulated 
should be incorporated into our Act. 


61. There isi. however, a conflict 
of opinion as to the exact scope cf the 
plaintiffs readiness and willingness re- 
quired by the doctrine.. In England, it 
has been held Berners v. Fleming, 11925) 
Ch. 264 (C. A.): Halsbury. 2nd Ed- Vol. 
31, p. 436, that a plaintiff claiming, speci- 


or ‘colleteral 


fic performance who insists on a wrong - 


interpretation of the contract. does not 
lose his right to specific performance in 
accordance With its right interpretation 
where the -defendant offers to perform 
the contract as rightly interpreted. In 
the Calcutta, Parul Bala v, Saroj 


, Bafranglal v. Purushottamdas (Singh J} 


`of’ 


Madan v. Kamaldhari AIR 


'ed':to a mortgage by conditional 
The 
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Kumar, AIR 1948 Cal 147; Rustomali v. 
Ahider, (1941) 45 Cal WN 837 and Nag« 
pur. Shamjibhai v. Jagoo, ILR (1949) Nag 
581 (607-10), High Courts have taken the 
view that the plaintiff must allege and 
prove his readiness to perform .the con- 
tract as it really was and .not as if 
was: alleged by him to be. Thus, where 
a’ purchaser sought specific performance 
alleging that he was always ready and 
willing to; pay Rs. 85/- which, accord- 
ing to him, was the price fixed ‘by con- 
tract, but the Court found that the 
price fixed by the contract was. in fact, 
Rs. 130/- the suit for specific perform 
ance was dismissed. (1941) 45 Cal WN 
837. Similarly. it has been held that, 
if the plaintiff insists on a condition 
which he is not entitled to under the 
contract as properly interpreted, his 
suit for specific performance must fail, 
ILB (1949) Nag 581 (607-10) 
The Madras High Court in Arjuna 
v. Lakshmi, AIR 1949 Mad 265 has taken 
the - view that even where the plaintiff 


alleges that the consideration payable by 


him was different from the real amount, 
there is a sufficient averment on the 
part of the plaintiff.of his readiness: and 
willingness to perform his part of the 
contract, if he adds in the plaint ‘that 


. ‘he has no objection to, paying the de- 


fendant any sum that the court should 
be pleased to fix.’ 

We are inclined to prefer the Mad- 
ras view and recommend that the plain- 


. tiff should be’ entitled to specific per- 


formance if he avers performance or 
readiness and willingness to perform 
the contract according to its true con- 
struction.” 


It will be seen from paragraph 61 
the report that the 
preferring the Madras view in AIR 
1949 Mad 265. (Supra) recommended 
‘that tke plaintiff should be entitled to 
specific performance if he avers per- 
formance or readiness and willingness 
to perzorm the’ contract according to 
its true construction. This recommen~ 
dation was fully accepted as will ap- 
pear from the notes on clause 15 which 
tóok: the shape of Section 16. Expla- 
nation (1i) appended to Section 16 which 
provides that the plaintiff must aver 
performance or readiness or willingness 
to perform the contract according to 
its true construction is thus based upon 
the recommendations of the Law Com- 
mission approving -the Madras view in 
Arjuna’s case; AIR -1949 Mad 265. The: 
facts of that case were very much 
similar -to the present case. As in the 
case before us the plaintiff. in that case 
also pleaded that a sale-deed together 
with zn agreement to reconvey amount- 
sale 
and the plaintiff was entitled to redeem. 
plaintiff raised various pleas 


of 
Law Commission 
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as regards the amount rightly payable 
to the contesting defendant. but final- 
ly stated “though the plaintiff is en- 
titled to claim larger reliefs from ‘the 
defendant, the plaintiff has no objec- 
tion to pay the defendant any sum that 
the Court should be pleased to fix.” 
On these averments the plaintiff claim- 
ed redemption or, in the alternative, 
specific performance. In holding that 
the averment made in the plaint was 


a sufficient averment of readiness and 


willingness, Rajamannar, C. J. observ- 
ed 


“The plaintiff is mot asserting a 
right to perform the contract not as 


it actually was but as it is alleged to- 


be by him. Though he puts forward 
his own case, he makes it clear that 
he is ready and willing to perform the 
terms. of the contract in’ accordance 
with the decision of the Court. No au- 
thority has been cited to us.that an 
averment that the plaintiff had no ob- 
jection to perform the contract in’ ac- 


cordance with the decision of the Court 


is not a sufficient averment of his readi- 
ness and willingness to perform his 
part of the contract.” 

Tae surrounding circumstances that led 
tc the passing of Section 16 (c) of the 
present Act thus go to show that it 
was not intended to deprive a plaintiff 
to plead alternative constructions of a 
ecntract which he seeks to enforce. 


10. By referring to the . report 
of the Law Commission as part of the 
surrounding circumstances, we hone: we 
heve not transgressed the rule of ‘sta- 
tutory interpretation that Parliiamen- 
tary History of an Act cannot be used 
for interpretation proper, for this rule 
is qualified by another rule which en- 
akles the admission of Parliamentary 
History as part of the surrounding cir- 
cumstances or as throwing light on the 
subject-matter of the Act or for dis- 
cerning the evil or mischief intended 
to be remedied. We, however, confess 
that these rules which we have adopt- 
ed from the English practice of inter- 
pretation do not make any clear dis- 
tinction between what they prohibit 
and what they permit. The  unsatis- 
factory state of this branch of the law 
ne2ds some reform to enable the Courts 
to admit without disguise selective 
meterial out of Parliamentary History 
for. interpretation. As stated by Prof. 
Alen: os 

“Nobody, so far as I know, has 
advocated that an unlimited and un- 
defined mass of travaux preparatories 
be cast upon the courts; but there are 
certain authoritative sources of infor- 
mation which it seems somewhat pedan- 


tic to withhold from the- judicial pur- ` 


view.” (Law in the. Making, (7th Edi- 
tion, page, 527) ), 


Dhamtari Municipality v. State ` 


‘while interpreting statutes 


mag 
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In England, the Law Commission and 
the Scottish Law Commission have re- 
cently recommended that the Courts 
should be 
allowed to consider the following: 

“(a) All indications 
the Act as printed by authority, in- 
cluding punctuation and. side-notes, and 
the short title of the Act; 

(b) any relevant report of a Royal 
Commission, Committee or other body 


which has been voresented or. made to`. 


or laid before Parliament or- either 
House before the time when the Act 
was passed; 3 

(e) any relevant treaty 
international agreement which is re- 
ferred to in the Act or of which copies 
had been presented to Parliament by 
command of Her Majesty before. that 


‘time. whether or: not the United King- 


dom-were bound by it at that time: 

(d) any other document bearing upon 
the subject-matter of the legislation 
which had been presented to Parlia- 
ment by command of Her Majesty be- 


-fore that time; 


(e) any document (whether falling 
within the foregoing paragraphs or not) 
which is: declared by the Act to be a 
relevant document for the purpose of 
this section.” 

(See (1970) 33 Modern Law Review 
197, page 198). - 

These recommendations can usefully be 
adopted in our country: also. 

11. The appeal fails and is dis- 
missed with ‘costs. 

Appeal dismissed. 
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| BISHAMBHAR DAYAL C. J. AND 
R. J. BHAVE, J. 
Municipal Council, Dhamtari, through 
its- President Shri P. K. Pawar, Peti- 
tioner v. State of M. P. and others, Res- 


pondents. l 
Misc. Petn. No. 586 of 1971, D/- 
22-12-1971, ” . n 
(A) M. P. Municipalities Act (37 of 


1961), S. 328 (1) — Dissolution of Muni- 


cipal Council — Provisions of S. 328 (1) - 


are mandatory. 


The provision of Section 328 (1) 
means that the premises on the basis of 
which an adverse decision against a 
Municipal Council is desired to be reach- 
ed must be found te have been establish- 
ed. and. those reasons must be stated in 
the order of dissolution. The- reasons 
must: also disclose clearly that- the eX- 
planation given by the Council was con- 
sidered’ and rejected : on justifiable 
grounds. AIR 1972 Madh Pra 34, Follow= 


ed, (Paras 6 and 7): 


BP/CP/A975/72/DGB: 


provided by- 


or other ; 


‘@ 
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(B) M. P. Municipalities Act (37 of 
1961), S. 328 (1) (a) — Dissolution of 
Municipal Council — ‘Abuses’ — Expres- 
sion ‘abuses’ indicates persistent con- 
tinuity or habit of abusing. 


The use of the expression tabrses’ 
clearly indicates that there must be some 
amount of persistent: continuity or a 
habit of abusing. The act of temporary 
appointment of an engineer and the pur- 
chase of gitti for the construction of a 
cement road is not sufficient to constitute 
a habit of disregarding the provisions of 
the Act nor sufficient to bring the ar 

within the expression ‘abuses’. (Para 8 


Cases Referred: Chronological Faras 


AIR 1972 Madh Pra 34 = 1971 
MPLJ 905. Municipal Council v. 
State’ of Madhya Pradesh 6 


_R. S. Dabir, J. V. Jakatdar, K M. 
Agarwal and J, P. Vishwakarma. for 
Petitioner; J, P. Bajpai Dy. Advocate 
General, for Respondents. 


BHAVE, J.:— By order dt. 13-10- 
1971 passed by the State Government in 
exercise of powers under S, 328 of the 
Madhya Pradesh Municipalities Act, 1961, 
the Municipal Council, Dhamtari, was 
dissolved. The Council has, therefore, 
filed this petition under Art. 226 of the 
Constitution for quashing that order. 


2: Dhamtari Municipality has an 
annual income of.more than Rs, 5,00.800/-. 
As such it can have an engineer fo- the 
‘efficient discharge of its duties as is pro- 
vided for in Section 88 of the Munici- 
palities Act (hereinafter referred to as 
the Act). That section further provides 
that the engineer shall belong tao- the 
State Municipal Service and shall be’ ap- 
pointed by the State- Government. Sec- 
tion 94 of the Act also provides that the 
specified officers, which expression also 
includes an engineer, cannot be appoint- 
ed by:the Municipal Council without the 
previous sanction of the State Govern- 
ment. -It appears that no engineer was 
appointed by the State Government in 
spite of repeated requests of the Cauncil. 
It also appears that an overseer in the 
employment of the Council was sussend- 
ed and there was no one to look after the 
construction work. The Council, there~ 
fore, requested the State Government 
that some overseer from State Service 
should be deputed for the Sme Deing. 
Even this request was not granted, 


3. It further appears thai the 
Municipal Council owas keen on con- 
structing à cement road in the town of 
Dhamtari.. As it required technical assis- 
tance. it employed in the abovesail cir- 
cumstances a retired engineer on daily 


wages of Rs. 12-and subsequently appoint- . 


ed him temporarily for a period cf six 
months on Rs. 300/- per month. The 
Council had also sought ex post facto 
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permission of the State Government for 
this appointment. The Council also pur- 
chased certain quantity of gitti required 
for the construction of the road. The 
charges on the basis of which the Coun= 
cil was dissolved refer to irregularities 


committed by the Council in the two 


matters, namely, appointment of the 
engineer and purchase of the. gitti. _ 
4, The first: charge relates to ap- 
pointment without sanction of the engi- 
neer. The other six charges refer to the 
irregularities committed by the Council 
in inviting tenders and granting certain 
rates to the contractors from whom the 
gitti was purchased on the allegation that 
certain instructions contained in the 
P. W. D. Manual which a Council is gene- 
rally required to follow were disregarded. 


5. The Municipal Council gave a 
detailed reply to the charges and also 
prayed that it be given opportunity to 
adduce evidence in support of its case. 
The explanation of the Council was to 
the effect that, because of the situation 
referred to above, it had no technical as- 
sistance and hence it was forced to em- 
Ploy the engineer to start with on daily 
Wages and, when it found that it wags 
more . economical to employ him on 
monthly basis, he was appointed only for 
a limited period of six months. The ex- 
planation thus was that, though the ap- 
pointment was not in conformity with 
the provisions of the Act, the circum~ 
stances forced the Council to make a 
temporary arrangement. As to other 
charges, it was urged that the instruc- 
tions contained in the P. W. D. Manual 
are required to be followed as far as. 
possible and that they .are not obliga- 
tory. It was also submitted as to under 
what: circumstances the Council acted in 
the manner it did. X 


6.- The’ State Government after 


` considering the explanation of the Muni- 


cipal Council passed the impugned order 
dated 13-10-1971. In the first part of 
the order, the charges are enumerated 
and thereafter findings on each charge 
are recorded. A perusal of these find~ 
ings will disclose that, in substance, they 
consist of reproduction of the charges 
with stray sentences here and there that 
the provisions of the Act and the in- 
structions contained in the P. W. D, 
Manual were binding on the Council and 
that, if they would have been followed, ` 


. the Council would not have been put to 


loss. This -is a . very unsatisfactory 
method - of recording findings. There is 
nothing to indicate in those findings as 
to why the explanation given by the 
Council was not accepted. In Municipal 
Council, Kharsia v. State of M. P., 1971 
MPLJ 905 = {AIR 1972 Madh Pra 34) it 
has been held that the power given ‘tv 
the State Government under Section 328 
of the Act of superseding or dissolving a 
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Municipal Council js a drastic power and 
must be exercised strictly in conformity 
with the procedure laid down in the sec- 


tion and that the provision of S. 328 (1) 


mandatorily requires that the reasons 
leading the State Government to take the 
action in question have to be stated in 


the notification published in the Gazette 


dissolving the Council. That provision 

eans that the premises on the basis of 
which an adverse. decision against a 
Municipal Council js desired to be reach- 
ed must be found to have been establish- 
ed and those reasons must be stated in 
the order, 


7 The learned counsel ‘for the 
State urged that. in the abovesaid case. 
no findings at all were recorded, but that 
fs not the case here. In this case, the 
findings were recorded though the rea- 
sons are not given very elaborately. He. 
however, urged that the findings do dis- 
close that the State Government had ap- 
plied its mind to the explanation given 
‘by the Municipal Council. It is no doubt 
true that the order passed by the State 
Government need ‘not be as elaborate as 
an order passed by a judicial authority. 
but even so, under the requirements of 
tke statute. the reasons must disclose 
clearly that the explanation given by the 
Council was considered and rejected on 
justifiable grounds. In our opinion. the 
impugned order does not satisfy this test. 


8. We are, however, satisfied that, 
for another reason, the impugned order 
is liable to be. quashed. Section $28 (i) 
(a) of the Act reads as under:— 

“328 (1) If at-any time gon repre- 
sentation made or otherwise. it appears 
to the State Government that— ` 


(a) the Council is not competent to 
perior. or persistently makes default in 


the performance of the duties imposed on ` 


it by or under this Act or any other law 
for the time being in force, or exceeds or 
abuses its powers or fails to carry out 
any order passed by the State Govern- 
ment under this Act; 

tha State. Government may, by an order 
stating the reasons therefor published In 
the Gazette, dissolve such Council and 
may order a fresh ‘election to take 
place”. ! 


„From the impugned order, it would ap- 
pear that on the findings recorded bv 
the State Government, it was satisfied 
that the ‘Council has abused its powers 


ani for that reason it is not competent to 
perform its duties’. Now to ‘abuse’ means. 


to misuse once talent or position. It does 
not ‘consist of mere infraction of a rule 
of law. It has also an element of lack 
of bona fide and causing harm to others, 
_or undeservedly benefiting another. No 
such finding has been recorded by the 
State Government. Apart from this, the 
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expression used in Section 328 (1) (a) is 
“or abuses its powers”. The use of the 
expression “abuses” clearly indicates that] - 
there must be some amount of persistent 
continuity or a habit of abusing. We 
have already pointed out that all the 
charges in this casé were confined to only 
one activity, namely, construction of the 
cement road for which the engineer was. 
temporarily appointed and the-gitti was 
purchased. In our opinion, the so called 
disregard of the instructions contained in 
the P. W. D. Manual or the provisions of 
the Act is not sufficient to constitute a 
habit of disregarding the said provisions. 
The instances are not sufficient to bring 
the case within the expression “or 
abuses”. 


9. Charge No. 2 consists of ‘two 
parts. namely, that the tender notice was 


- not confined to the registered contractors 


only and that a tender form was sold to 
a near relative of the President: of the 
sub-committee dealing with Public 
Works. It is, however, clear that the 
contract was given to a registered con- 
tractor and though the near relative had 
purchased the tender form, it was not at 
all considered. In substance, therefore, 
there was not any breach of the rules 
relied on by the State. Charges Nos. 3 
and 6 relate to failure of deduction of 
74 per cent. in the measurements towards 
void. Part of Charge No. 3 also refers 
to accepting a conditional tender which 
was not in terms of the tender notice. A 
perusal of the record discloses that, in 
the tenders submitted by the contractors, 
they had given their’ rates on condition 
that no void at the abovesaid percentage 
would be allowed to be deducted. In 
these circumstances, there was no ques- 
tion of deducting the void. The finding 
on this point is, therefore, baseless. 
Similarly, reference to Appendix 34, - 
form B paragraph 3 of the P. W., D. 

Manual is misconceived. In giving the 
rates in the particular manner the con- 
tractors had given no question of effect 


ing any change in the tender notice 
arises, l 
10.  #$ Similarly, Charge No. 7 cia 


pears to be ill-founded inasmuch as the 
contractor was’ only to supply material 
and nothing remained to be done by the 
contractor once the material was suppli- 
ed and -alsg utilised. It was not a works 
contract in which further defects may 
be detected after the completion of work 
in which case it may become necessary 
to detain the. security amount for being 
adjusted against the defects found. The 
Municipal Council therefore. does not 
appear to. have committed any breach of 
the rules when the security amount was 
returned immediately after the full quota 
of supply was made, As to the Charge 
No. 4, the Municipal Council has given 
explanation as to why gitti was required 
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to be purchased from Raipur and not 
from neighbouring areas. No finding has 
been recorded that the explanation was 
false. That leaves only Charges Nos. 1 
and 5, namely, the appointment cf an 
engineer without the previous. sar.ction 
of the State Government and purchas~ 
ing some gitti not by inviting tenders 
but by inviting quotations. We have al- 
ready referred to the circumstanc2s in 
which the Municipal Council was requir~ 
ed to appoint the engineer. Even if it 
is held that in these two matters, the 
Municipal Council had committed a 
breach of statutory rules, the act cf the 
Council does not come within the ex- 
pression “abuses” as indicated above. 


11. 
petition is allowed. The order of the 
State Government dated 13-10-1971 (An- 
nexure A~48) is quashed.. The peti-ioner 
shall get its costs from the State. Hear- 
ing fee is fixed at Rs. 100/-. The amount 
of security deposit shall be refund=d to 


tthe petitioner, : 
Petition allowed. 
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SURAJBHAN, J. 


Mantorabai. Appellant v. Paretanbai 
and another. Respondents. 

Second Appeal No. 462 of 196&. D/- 
'0--12-1969, from Appellate decree of U. 
Mishra 2nd Addl. Dist. J. Bilaspur. D/- 
25-1-1965. 

Hindu Succession Act (1956), Ss. 8 
and 24 — Mother even if re-married 
would succeed to property of son. (X- 
Ref:— Hindu Widows Re-marriage Act 
(1856), S. 2). 


This is so even if the property in 
question is of husband inherited ky the 
son as the sole coparcener. The mother 
succeeds as the Class I heir along with 
others in that class such as the son’s 
widow. Section 24 places no bar since it 
fs confined to the case of three male 
heirs mentioned in the Section. AIF. 1960 
Madh Pra. 51 and AIR 1968 Raj. 139 Dis- 
tinguished. (Para 14) 
Cases Referred: Chronological Paras 
AIR 1968 Raj 139 = 1968 Raj LW 

193. Mst. Buri Bai v. Mst. Chamn: 


Bai . 9 
AIR 1960 Madh Pra 51. = 1960 Jab 

LJ 36 (FB). Bhondu Ganpat Kirac _ 
oV. Ramdaval Govindram Kirad 6. 9 


P. C. Pathak. for Appellant. Ravindra 
Kumar Verma. for Respondent No. 1. 

JUDGMENT :— This is a second ap- 
peal under Section 100 of the Code of 
Civil Procedure by Mantorabai (defend- 
ant) against the confirming judgmert and 
decree passed by the learned Additional 


LO/LO/G8/71/TVN/VBB 
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“‘Mantorabai v, Paretanbal (Surajbhan J.) 


For the aforesaid reasons, the 


[Prs, 1-5] M. P. 145 


District Judge, Bilaspur. whereby he held 
that the defendant-appellant having re- 
married in Churi form defendant No. 2 
Sunder, she has lost all her rights and in- 
terests in the property of her former hus- 
band Amru. 


2. Paretanbai  (Plaintiff-resnond- 
ent No. 1) had filed a suit for eiectment 
against the appellant and respondent No. 
2 Sunder from the house as well as the 
land situated at village Rani Dera left by 
Amru some 17 years back on his death. 
She alleged that she was the legally 
married wife of Ramkhilawan. son of 
Amru, and Amru on his death. left Ram- 
khilawan and the appellant. his widow. as 
his heirs. According to her Mantorabai 
(appellant) married Sunder (respondent 
No. 2) some six years before she filed the 
suit and on account of her remarriage, 
she lost all her rights and interests to the 
property of her husband Amru. She 
further alleged that her husband. Ram- 
khilawan, died in July 1960. and the ap- 
pellant had taken possession of the house 
as well as the land forcibly to which she 
was not entitled according to law. and 
hence the suit. 


3. The defendant-appellant had 
resisted the suit on the ground that the 
plaintiff is not the widow of her son Ram- 
khilawan and Amru died some 12 vears 
back, and she being his widow. was en- 
titled to the half of his property along 
with the son. Ramkhilawan. She also 
averrec that she had not remarried Sun- 
der (respondent 2). and further alleged 
that the widow. even if she has vone un- 
chaste, would not lose her rights to the 
property left by her deceased husband. 


4, . The learned Civil Judge. Class 
II. Bilaspur. framed as many as six issues 
on the pleadings of the parties and came 
to the conclusion that the plaintiff (re- 
spondent No. 1) is the widow of Ram- 
khilawan and the defendant-appellant 
had remarried Sunder some six vears be~ 
fore filing of the suit and had thus lost 
her rights to the property left by her hus- 
band Amru. and the plaintiff-respondent. 
No. 1 was entitled to the property in 
question. and therefore. he decreed the 
plaintiff's suit and ordered that its vacant 
possession be given to her. The defend- 
ant-appellant went in appeal before the 
learned Additional District Judge. who 
also agreed with the opinion of the learn- 
ed Civil Judge and dismissed the appeal 
with costs. 


5. Shri P. C. Pathak, the learned 
counsel for the appellant. has invited my 
attention to Sections 4 and 8 of the Hindu 
Succession Act, 1956. and contended that 
her remarriage would not stand as a bar 
in her succeeding to the property in aues- 
tion and she is legally entitled to succeed 
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tc the extent of half of the property left 
bv her son Ramkhilawan on his death 
in July 1960. 


6. Shri R. K. Varma, the learned 
counsel for the respondent No. 1. urged 
that the defendant-appellant had lost all 
the rights to the property of her husband 
or her remarriage, and he referred to the 
Full Bench decision of ‘this Court in 
Bhondu Ganpat Kirad v. Ramdaval 
Govindram Kirad AIR 1960 Madh. Pra 51 
and Mst. Bhuri. Bai v. Mst, Champi Bai 
AIR 1968 Rai 139. 

Te None appeared for respondent 
No. 2. 
8. The only question that arises 
fo- decision in this appeal is. whether the 
appellant is entitled to anv share in the 
property left by her intestate son in 1960 
even after her remarriage. 

9, I must say at the very outset 
that the ruling in AIR 1960 Madh. Pra. 
51 is distinguishable from the facts of 
tha instant case and it is not applic- 
able here. In that case. 3 questions 
were referred to the Full Bench for opin- 
ion, and the question No. 1 which is re- 
levant for our purpose is as follows:— 

*(1) Whether the property inherited 
by a Hindu widow from her son is divest- 
ed on account of her subsequent remar- 
riege.”’ 

The answer to this question given was 
that a Hindu widow is. upon her remar- 
riage, divested of her husband’s property 
which she has already obtained bv in- 
heritance to her son. She does not. how- 
ever. forfeit the acquired property of the 
son which she has inherited. In para- 
graph 4, the learned Judges constituting 
the Full Bench, have observed as follows: 


“Whether this right to inherit to her 

son, after her remarriage also extends to 
her husband’s property devolving upon 
her son which if she had inherited from 
her son before remarriage. she would 
have forfeited in consequence of her re- 
marriage. does not arise for consideration 
in this case.” 
It is quite clear. therefore, that the aues- 
-tion which arises for decision in this ap- 
peal was not decided by the learned 
Judges. 

The ruling cited by Shri Varma in 
AIR 1968 Rai 139 is also not applicable to 
the present case. In that case, the learn- 
ed Judges, while considering Sections 4 
and 14 of the Hindu Succession Act. came 
to the conclusion that a widow who has 
become a full owner under Section 14 of 
the Act. to her. Section 2 of the Hindu 
Widows Remarriage Act. 1856 will not 
apply and her position would not suffer 
if she has remarried. In other words. this 
ruling is an authority for the point that 
if a widow has become an absolute owner 
of zhe property left by her husband under 
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Section 14 of the Hindu Succession Act, 
she cannot be divested of her share in 
that property after her remarriage. 


10. . In the instant case. both the 
Courts below have given a concurrent 
finding that the appellant has remarried 
according to the Churi form six vears bex 
fore filing of the suit. The suit was filed 
on 3-7-1961. That being the position. the 
appellant had remarried sometime in 
1955 or 1956. i. e.. before the coming into 
force of the Hindu Succession Act, 1956. 
It also appears that this position was nof 
contemplated either by the parties or 
their counsel. 


11, So. the question that now 
arises is. whether. the appellant having 
remarried and her son, Ramkhilawan 
having become the sole coparcener of the 
property in question left by Amru. the 
husband of the appellant. is she entitled 
to any share in the property so left when 
the succession opens in July. 1960. 


12. Shri Pathak. the learned coun- 
sel, has invited my attention to the text 


at page 796 in 13th Edn. of Mulla’s Hindu 
. Law. which reads as under:— 


© “Remarriage of a widow is not now 
under the Act: a ground for divesting the 
estate inherited by her from her husband. 
The Hindu Widows’ Remarriage Act. 1856 
though it legalised the remarriage of a 
Hindu widow. had the effect of divesting 
the estate inherited by Ker as a widow. 
By her second marriage she forfeited the 
interest taken by her in her husband’s 
estate, and it passed to the next heirs of 
her husband as if she were dead (S. 2 
of that Act). The rule laid down in that 
enactment cannot apply to a case covered 
by the present Act and a widow becomes 
full owner of the share or interest in her 
husband’s property that may devolve on 
her by succession under the present sec- 
tion. Her remarriage. which would evi-~ 
dently be after the vesting in her of her 
share or interest on the death of the hus- 
band would not operate to divest such 
share or interest. The Hindu Widow's 
Remarriage Act, 1856. is not repealed but 
Section 4 of the present Act in effect ab~ 
rogates the operation of that Act in the 
case of a widow who succeeds tothe pro- 
perty of her husband under the present 
section and section 14 has the effect of 
vesting in her that interest or share in 
her husband’s propertv as full owner of 
the same.” 
He also referred fo the matter at 
Page 798 of the same book regarding the 
rights of a mother. and it reads as under: 


`. “MOTHER — The mother inherits 
simultaneously with a son. widow. 


daughter and other heirs specified in 
Class I of the Schedule. She takes her 
share absolutely (Section 14.) Unchastity, 
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of a mother is no bar to her succeeding as 
heir to her son; nor does divorce om re- 
marriage constitute anv such bar. The 
Hindu Widow’s Remarriage Act. 1856, is 
not repealed but Section 4 of the present 
Act in effect abrogates the operatien of 
that Act in respect of matters dealt with 


by it and even if that Act could aprly to ' 


the case of a mother before this Act rame 
into operation there can be no doubt that 
the present Section and Ss. 4 and 14 of 
this Act have the effect of laying Jown 
that her ‘remarriage is no bar to her suc- 
ceeding as heir to her son and that there 
can be no divesting of the interest that 
she acquires in his property by reason of 
a remarriage.” 

Section 4 of the Hindu Succession Act 
1956 has an over-riding. application end it 
brings about some fundamental and radi- 
cal changes in the law of succession. and 
the result is that immediately on ccming 
into operation of the Act, the law of suc- 
cession hitherto applicable to Hindus by 
virtue of any text, rule or interpre-ation 
of Hindu Law. or any custom or usage 
having the force of law. ceases to have 
effect with respect to all matters dealt 
with in the Act. : 

13. As said above. the question 
before me is not whether the appellant 
succeeded to her husband’s property along 
with his son as an-absolute owner. but 
she having remarried and the son having 
inherited it as a sole conarcener. whe- 
ther, after his death. she is entitled to any 
share with the widow of the deceased’s 
son. 

14, Section 24 of the Hindu Suc- 
cession Act, 1956. reads as follows:— 

“Any heir who is related to an inte- 
state as the widow of a pre-deceased son, 
the widow of a pre-deceased son of = pre- 
deceased son or the widow of a brother 
Shall not be entitled to succeed tc the 
property of the intestate as such widow. 
if on the date the succession opens. she 
has remarried.” ` 
This section deals with one of the grounds 
for disqualification. namely. remarriage. 
but the disqualification is confined omlv to 
certain heirs. It is worthy of note that 
remarriage is not a disqualification in case 
of every female relative of the intestate. 
It is confined to the case of three female 
heirs mentioned in the Section. and who 
are entitled to succeed under the Act as 
widows or relatives of the intestat2. It 
is pertinent to note that the mother of 
the intestate does not succeed zs the 
widow of the father. but in her own 
right, and that being the position. and 
the mother being class I heir she S en- 
titled to succeed to the property of her 
son, as a Class I heir. to the extert of 
half the share with the respondent No. 1. 
Both the courts below have, therefore, 
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erred in not considering the question 
arising in this case from this angle and so. 
to this extent the appellants appeal 
deserves to be allowed. 


15. In the result. therefore. the 
appeal of the defendant-apnellant is al- 
lowed: the decree of the first appellate 
court is modified to the extent that the 
appellant is declared entitled to half the 
share of the property in question with 
respondent No. 1. As regards the costs. 
looking to the facts and circumstances 
of this case. both parties shall bear their 
own costs throughout. 

Appeal partly allowed. 
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A. P. SEN, J. 


The Arun General Industries. Ltd. 
Applicant v. The Rishab ‘Manufacturers 
(Pr) Ltd. and others. Non-Applicants. 


_ Civil Revn. No. 758 of 1968. D/- 30- 
4-1969. 


Civil P. C. (1908) Order 12. Rule 6 — 
Even defendant can apply under the rule. 


Rule 6 though normally contemplates 
application by plaintiff enures to the 
benefit of both the parties. 


Plaintiff had acquired lease of certain 
establishment from State Government. 
He entered into an agreement with de- 
fendant for sale of that establishment. 
The description in the agreement includ- 
ed certain land which was in fact already 
surrendered by plaintiff to Government 
but that fact was concealed from the de- 
fendant. A dispute arose over it and the 
plaintiff filed a suit for specific perform- 
ance of contract and anticipating the dif- 
ficulty claimed alternative relief. The 
defendant thereupon applied under O. 12. 
R. 6 for direction that he be placed in 
possession of property without preiudice 
to the rights of parties. 

Held that Court could give such dir- 
ection in favour of defendant. (Para 7) 
Cases Refered: Chronological Paras 
ILR (1946) 1 Cal 652. Birendra 

Nath Mallick v. Brahma Brate 


Ray. 

AIR 1937 Nag. 184 = ILR (1938). 
- Nag, 167. Dularsingh v. Sitaram 
AIR 1918 Cal 467 = ILR 45 Cal 
138, Premsuk Das Assaram v. 

Udairam ; 5. 6 
(1877) 5 Ch. D. 342 = 46 LJ Ch 398 
Mellor v. Sidebottom 6 
R. K. Pandey. for Applicant; T. C. 
Naik. for Non-Applicants. 
ORDER :— This revision under Sec- 


5. 7 


tion 115 of the Code of Civil Procedure, 


LO/DP/G15/71/HGP/KSB 
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filed by the plaintiff. seeks to challenge 
the validity of a direction made by the 
IlIrd Additional District Judge. Jabalpur. 
or. 8th November 1968 in terms of Order 
XII, Rule 6 of the Code. of Civil Proce~ 
dure, upon an application made by the de- 
fendants, directing it to be placed in pos- 
session-of the property in suit ‘without 
prejudice to the rights of the parties”. 


2. That direction came to be 
made in the following circumstances: 
Tke plaintiff, M/s Arun : General In- 
dustries Ltd: Calcutta, which is the lessee 
of the establishment knowh as ‘Arun 


Beard & Paper Mills’ at Umaria. having - 


acquired a lease of the same ‘from the 
State Government of: Madhya Pradesh in 
terms of Agreement dated 21st April 1961, 
made certain additions and alterations 
therein. On or about 6th August 1964 the 
plaintiff entered into an Agreement with 
the defendant No. 2, Kundanlal Jain, for 
the sale of the establishment for a sum of 
Rs. 1,25,000/- on’ certain conditions. 
Amongst others. the plaintiff stipulated 
for the transfer of its intérest in the lease, 
including the buildings. sheds. structures, 
machinery, stores and other materials in 
the said establishment in. their existing 


conditions. This description: of the lease- 


hold premises includes 99.36 acres of land 
adjacent to the factory. but it appears 
that the plaintiff had earlier surrendered 
the land to the Government by its letter 
dated 25th July 1964. In terms of the said 
agreement, the defendant No. 2 paid to 
the ‘plaintiff a sum of Rs. 25,000/- on or 
about 10th August 1964. and was placed 
in possession of the property. At the time, 
the defendant No. 2 nominated the de- 
fendant No. 1 M/s. Rishab Manufacturers 
(Pvt) Ltd, Katni as his nominee in whose 
name the lease was to be transferred. The 
dezendant No. 3. Nemichand Jain. has 
been impleaded by the ‘plaintiff as a 
guarantor for the due performance of the 
agreement. The suit is primarily for the 
recovery of the balance of Rs. 1.00.000/~ 
towards the price with interest- thereon. 


3. The entire dispute between the E 


parties now turns on this surrender. The 
detendants allege that.the plaintiff ‘had 
concealed the fact that it had surrendered 
these 99,36 acres of land which formed an 
essential part of its lease with the Gov- 
ernment under the Agreement dated 21st 
April 1961, and that the transfer of these 
lands was an essential term-of the Agree- 
ment dated 6th August 1964. between the 
parties. Anticipating this difficulty. the 
plaintiff had claimed the alternative relief 
of return of the establishment together 
with profits which the defendants may 
have earned. The main or primary re- 
lief. of course. was specific performance 
of the agreement by payment of the ba- 


A.L Bs 


lance amount of Rs. 1,00.000/- together 
with interest. We are only concerned af 
the moment with the alternative relief 
and it is based on the following averments 
in para 15 of the plaint which read as 
follows:— 


Tn case it is held that such No Ob« 


. fection letter had not been granted or 
that the 99.36 acres of land were sur- 


rendered by the Plaintiff and that such 
surrender was duly accepted by the Gov~ 
ernment of Madhva Pradesh. the Plaintiff 
pleads alternative as under:— 

(a) If the Government. of Madhva 
Pradesh has not granted the No Obijec~ 
tion for the contemplated transfer. the 
said Agreement cannot be ‘specifically 


- performed and so the said Agreement has 


become void and inoperative. 


(b):As the said 99.86 acres of land 
have been surrendered by the Plaintiff to 
the Government of Madhva Pradesh and 
as such surrender has been duly accept- 
ed by the said Government. the Plaintiff 
is unable to transfer all the lands con~ 
templated by the Agreement and hence 
the performance of the contract has be- 
come pn possi on the - doctrine of 
frustration. - 


. Under the RE TRA either the 
Defendants must signify the assent to take 
the transaction of the remaining part of 
the land with the appurtenances thereto 
after paying the full agreed price or if 
they aré-not willing to do so. they are 
bound to deliver back vacant possession 
of the said plant. and the establishment 
including all buildings. structures. and 
machinery etc., and also the additions 
and alterations made: by the plaintiff and 
the Plaintiff is entitled to a decree for 
ejectment against the said Defendants in 
respect of the said property and the De~ 
fendants are liable to account for all the 
profits made therefrom.. from the time 
they began running the plant. They must 
also pay back to the plaintiff all the bene-~ 
fits received by them in the meanwhile 


-out of the transaction in question. 


= Such ‘earned profit therefrom is 
Srl valued by the Plaintiff at. Rs. 
5,000/-." . 


| 4, From the papers placed before 
me, either party has tried to assert that 
the other was in breach. I would. how~ 
ever, refrain from expressing any opinion 
on that question or from interpreting the 
effect of the documents that have been 
referred, particularly the correspondence 
which passed between the plaintiff and 
the Government on the one hand and 
that between the parties on the other. be- 
cause any expression of opinion on anv of 
these aspects would necessarily prejudice 
one of the parties. Assuming that there 
was a breach on the part of the plaintiff 


fual 
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in surrendering the lands to the Govern- 
ment or concealing the fact of surrender 
from the defendants, the question is. whe- 
ther the Court is entitled to make a dir- 
ection of this nature under Order XIL 
Rule 6 of the Code on an application o= 
the defendants. That provision reads: 


“Any party may at any stage of & 

suit where admissions of fact have beer. 
made, either on the pleadings. or other- 
wise, apply to the Court for such judg~- 
ment or order as upon such admissions 
he may be entitled to. without waiting 
for the parties: and the Court may upon 
such application make such order. or give 
such judgment. as the Court may think 
just.” 
The rule. it will be observed. is expressed 
in comprehensive terms and the only re 
quisite for a judgment under the rule 15 
that there must be clear and uneauivocel 
admission either in the pleadings them- 
selves or de hors the pleadings. 


5. As a rule. admissions in plead 
Ings cannot be dissected. Therefore whea 
the defendant wants to take advantage cf 
an admission made by the plaintiff in the 
pleadings. the pleadings have to be reat 
as a whole. In other words. admissiors 
cannot be split up (See Dular Singh v. 
Sitaram. ILR (1938) Nag 167 = (AIR 19&7 
Nag 184)). So, if an admission in a pvleac- 
ing is made subiect to a condition. 
it must either be accepted subject to tre 
condition or not accepted at all. See 
Birendra Nath Mallik v. Brahma Brace 
Ray, ILR (1946) 1 Cal 652. Nevertheless, 
it is well settled that Order XII. Rule 6 
is not restricted in its operation to cases 
where the plaintiff accepts the admissicn 
of the defendant in entirety or where the 
Claim is severable into distinct portions 
and defendant admits liability in respect 
of one fragment of such claim: See pər 
Mookerjee J. in Premsuk Das Assaram v. 
Udairam Gungabux ILR 45 Cal 138 = 
(AIR 1918 Cal 467) where the nature ard 
content of the power under Order XII, 
Rule 6. has been enunciated with great 
clarity. 

6. Normally. Order 12. Rule 6 >f 
the Code, contemplates an application. by 
the plaintiff for judgment on admissicn. 
In my view the converse to this should 
equally be true. There is no reason why 
the defendant cannot confess iudgment to 
a portion of the plaintiff's claim with a 
view to cut down his eventual liability. 
on principle. In the absence of any pre- 
cedent- to the contrary. I do not find, any 
justification for curtailing the ambit of 
that provision which must enure to tne 
benefit of both the parties. As Mookeriee. 
J.. aptly observed in Premsukdas’s_ cese 
ILR 45 Cal 138 = (AIR 1918 Cal 467) 
(supra): 


“Tt would be obviously improper for 
the Court to read into the rule qualifica- 
tions which may restrict its application. 
But a judgment on admission is nota 
matter of right. it is in the discretion of 
the Court. so that if a case involves aques- 
tions which cannot be conveniently dis- 
posed of on a motion under the rule. the 
Court may. in the exercise of its discre- 
tion. refuse the motion. The discretion 
is judicial and an erroneous exercise 
thereof mav be open to correction bv .a 
Court of Appeal which. however. on well 
established principles, will be slow to in 
terfere, unless either of the parties has 
been manifestly and unfairly prejudiced.” 
following the dictum of Jessel M. R. in 
Mellor v. Sidebottom. (1877) 3 Ch. 342 
interpreting Rules and Orders of the 
Supreme Court, Order XXXII. Rule 6 
which is in pari materia with the present 
rule. At another place. the learned Judge 
declined to interpret Order XII, Rule 6 so 
as to restrict its operation stating — 

“In my opinion, it would be lament 
able if the discretion, which. for the best 
of reasons. has been left free and un- 
trammelled þv the legislature. were to be 
crystallized by judicial decisions. as it 
would become in course of time. by one 
Judge attempting to prescribe definite 
rules with a view to bind other Judges in 
the exercise of the discretion which must ` 
be applied with due regard. to the varving 
circumstances of each particular case. I 
must consequently decline to interpret 
Order XII. Rule 6. so as to restrict its 
operation to cases where the plaintiff ac- 
cepts the admission of the defendant in 
its entirety or where the claim is sever- 
able into distinct portions and the de- 
fendant admits his liability in respect of 
one such fragment of the claim. I do not 
also feel pressed by the argument that if 
a decree is made first on admission in 
respect of one. portion of the claim and 
then on investigation as to the remainder, 
there may ultimately be two decrees in 
same suit. I see nothing objectionable in 


“ 


principle to such a result,...cccccccccees : 


It would thus appear that the powers 
under. Order XII. Rule 6 must be left 
free and untrammelled which cannot be 
crystallized into any rigid rule of uni- 
versal application, but the discretionary 
powers thereunder must be applied with 
due regard to the. varying circumstances 
of each particular case. 


7 Applying these principles to the 
facts of the present case. it would appear 
that the case before me falls within the 
scope of Order XII. R. 6 and no sufficient 
grounds have been assigned to induce me 
to hold either that the order under revi- 
sion was unjust to the plaintiff or that 
the learned Judge in making a direction 
for delivery of possession to him ‘without 
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prejudice to the rights of the parties’ in 
terms of hat rule. had acted illegally or 
with material irregularity in the exercise 
of his jurisdiction. Relving upon Dular- 
singh's case, ILR (1938) Nag 167 = (AIR 
1937 Nag 184) (supra.) the learned coun- 
sel urged that the pleadings can be dis- 
sected. There can hardly be any auarrel 
with that proposition which has already 
been stated earlier. It is equally true 
that if an admission is made subiect to a 
condition. it must either be accepted sub- 
ject to thet condition or not accented af 
all. These principles. however. are not 
applicable here. In this connection. the 
learned counsel draws mv attention to the 
opening words of paragraph 15 of the 
plaint which read “In case it is held”. for 
his submission that the right to the alter- 
native reli2f arises only upon an adiudi~ 
cation that there was a frustration of the 
contract ccnsequent upon the alleged sur- 
render of £9.36 acres of land and therefore 
the primary relief of specific performance 
cannot be had. On the contrary. the plain- 
tiff’s claim consists of two distinct portions 
and nothirg prevented the defendant 
‘from confessing judgment to one portion 
‘without -creiudice to the rights of the 


parties” as regards the other portion of. 


the claim. i 


8. &s regards the alleged sur- 
" render. itis asserted by the learned counsel 
for the applicant that there was merely 
a proposal to surrender but the Govern- 


ment did rot accept the terms suggested | 


and. instead, issued a No-obiection certi- 
ficate for the transfer of rights to the de- 
fendant No. 2. The learned counsel. 
therefore, urges that it was wrong to 
suggest that the original contract cannot 
go on. As azainst this, the learned counsel 
for the nor—applicants has drawn mv at- 
tention to = large number of documents 
showing that the plaintiff. had already 
parted witk 99.36 acres of land which 
formed a maior part of leased premises 
and thus it was not in a position to fulfil 
its part of the contract. But. as I have 
already stated. it is neither desirable nor 
fair for me to make any pronouncement 
on this aspect namely. on the auestion 
where the breach lies. That is a: matter 
on merits which has vet to be tried in the 
suit. In Premsuk Das’s case ILR 45 Cal 
138 = (AIR 1918 Cal 467) (supra) 
Mookerjee, J.. had observed: 

“The discretion of the Judge fs fudi- 
cial and an erroneous exercise thereof 
may be open to correction by a Court of 
appeal which, however. on well establish- 
ed principles, will be slow to interfere un- 
less either ef the parties has been manl- 
festly and tnfairly prejudiced.” : 
That being the scope of interference in 
- appeal, much less is there anv ground for 
interference with the direction in revision 


Harishchandra v. I. R. C. Mills (Raina J.J 


A. I. R. 


under Section 115 of the Code of Civil 
Procedure. 


9. The result is that the revision 
fails and is dismissed. Counsel’s fee Rs. 
50-/. if certified. 


Revision dismissed. 
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Harishchandra Golecha. Applicant v. 
M/s. Jiwaji Rao Cotton Mills Ltd. Gwal- 
ior. Opposite party. 

_ Civil Revn. No. 394 of 1971. DJ- 10- 
4-1972, to revise order of G. Kibria. lst 
A. D. J.. Gwalior. i . 

Court Fees Act (1870) Section 7 (xi) 
(cc) — “Tenant bolding over” -—— Expres- 
sion includes tenant-at-sufferance ~~ As 
such provision governs suit against tenant 
continuing in possession after determina- 
tion of tenancy. AIR 1941 Lah. 39 follow- 
ing AIR 1927 Nag 156 Foll. 1961 M. P. LJ 
1175, Rel. on. AIR 1943 Oudh 392 Dist. 

7 7 (Paras 6 and 8) 


Cases Referred: Chonological Paras 
1961 MP LJ 1175 = 1961 Jab LJ 1106 
Shankerlal v. R. S. Richnal 8 


AIR 1943 Oudh 392 = 1943 O. W. N. 
325, Puniab National Bank Ltd. 
ov. S. B. Chaudury 
AIR 1941 Lah 39 =.42 Pun LR 
784. Chhabba Ram v. Nathu Ram . 7 
AIR 1927 Nag 156 = 23 Nag LR 5. 
Vithaldas v. Gulam Ahmad. 7 
P. W. Sahasrabudhe. for Applicant. 
ORDER :— This is a revision neti- 
tion under Section 115 of the Code of 
Civil Procedure. 


2. The petitioner (hereinafter re- 
ferred to as the applicant) has been oc- 
cupying the premises as a tenant of the 
plaintiff non-applicant. The non-apvlicant 
filed a suit against the applicant for evic- 
tion on the ground that the tenancy had 
been duly determined. The suit is being 
resisted by the applicant. 


3. It appears that the plaintiff had 
paid court-fees under S. 7 (xi) (cc) of the 
Court Fees Act, on the basis of annual. 
rent. The applicant raised the objection 
that the Court fees paid was not proper 
and that the plaintiff non-applicant was 
liable to pav ad valorem Court fees on the 
value of the property. This obiection was 
disallowed by the trial Court. Being 
aggrieved therebv the applicant has filed 
this revision petition. 


4. The only point for determina=- 
tion In this case is whether the suit is 
governed by Section 7(xi) (cc) of the 


EP/FP/D137/72/HGP, 


1972 


Court Fees Act. The said section is re- 
produced below for facility of reference: 


“7, Computation of fees payable im 
certain suits:-—~ The amount of fee pay- 
able under this Act in the suits next here- 
inafter mentioned shall be computed as 
follows:— 

1 (EKETE ILETITTITI] 

ETD sisewsace sasse Ot, 

(xi) Between landlord and tenants- 
In the following suits between landlord 
and tenant:— 


1-7) "t 


(C) esiis ‘ve 

(cc) for the recovery of immovable 
property from a tenant. including a 
tenant holding over after the determine- 
tion at a tenancy. 


5. Learned counsel for the apvli~ 
cant urged that there is a distinction be~ 
tween a tenant-at-sufferance and a 
tenant-holding-over. According to him a 
tenant~-at-sufferance is one who continues 


in possession of the premises after tke. 


termination of the tenancy against the 
wishes of the landlord while a tenan 
holding-over is one who continues in pos- 
session of the premises after the deter- 
mination of the tenancy with the consent 
of the landlord. He urged that the afors- 
said provision would therefore be appli: 
able to a tenant-holding-over. but not z0 
a tenant-at-sufferance. 


In support of his contention he relied 
on a decision of the Oudh High Court in 
Puniab National Bank Ltd. v. S. B. 
Chaudury. AIR 1943 Oudh 392. In the 
Said case the learned Judges referred to 
Mitra’s Transfer of Property Act (%&h 
Edition) in which a similar distinction was 
drawn between a tenant-at-sufferance and 
a tenant-holding-over. It appears that 
this distinction is based on the English 
law. The question, however, is whether 
we must import this distinction here for 
the purposes of construing Sec. 7 (xi) 
(cc) of the Court fees Act. 


6. The expression “a fenant~hokl- 
ing-over” has not been defined in the 
Act and looking to the entire scheme of 
Section 7 (xi) (cc) of the Act it would sp- 
pear that the expression has been used 
in a wider sense so as to include a tenant~ 
at-sufferance. Jn other words, it meens 
a tenant who holdes over or continues to 
remain in possession of the premises afer 


- the termination of the tenancy. In fact. 


no question of filing a suit for eviction 
would arise where a tenant continues in 
possession with the consent of the lard- 
lord. Thus we need not construe the ex- 
pression ‘“tenant-holding-over” in the 


Shujat Ali v. State 
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aforesaid provisions in the restricted 
Ten in which it is used in the English 
aw. 

7. In the Oudh case there was no 
question of Court fees. It is. therefore. of 
no help in construing the provisions of 
the Court Fees Act. In Vithaldas v. Gulam 
Ahmad 23 Nag LR 5 = (AIR 1927 Nag 
156) the expression “a tenant~-holding- 
over” was construed to mean a tenant 
who has refused to comply with a prover 
notice to quit and is as such a trespasser 
and it was held that a suit to eiect such 
a tenant falls under Section 7 (xi) (cc) of 
the Court Fees Act. This decision was 
followed by the Lahore High Court in 
Chhabba Ram v. Nathu Ram. AIR 1941. 
Lah 39. It was pointed out in that case . 
that in every suit for ejectment of a 
tenant a notice has to be served on the 
defendant and if service of such a notice 
by itself is sufficient to alter the status of 
the defendant into that of a trespasser. 
the provisions of S. 7 (xi) (cc) of the Act 
would be rendered nugatory. I entirely 
agree with this view. 

8. I, therefore, hold that Section 7 
(xi) (cc) is applicable to a suit for evic- 
tion of a tenant who continues in posses- 
sion after tthe determination of his 
tenancy I may here refer to the decision 


-oË this Court in Shankerlal v. R. S. Rich- 


pal. 1961 MP LJ 1175. It was held in 
that case that Clause (xi) (cc) of Sec- 
tion 7 of the Court Fees Act is compre- 
hensive and covers every suit for re- 
covery of immovable property from a 
tenant. Thus where a suit is founded on 
relationship of landlord and tenant the 
aforesaid provisions shall be applicable. 


9. For the reasons given above 
the finding of the lower court that the 
suit is governed by Section 7 (xi) (ce) of 
the Court Fees Act for the purposes of 
Court Fees is proper and does not call for 
any interference in revision. 

10. No, other point was pressed 
before me. 

11. The petition. therefore. fails 
and is hereby summarily dismissed. 

Petition dismissed. 
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T. P. NAIK AND K, K. DUBE. JJ. 

Shujat Ali, Applicant v. The State of 
Madhya Pradesh Non-applicant. 

Misc. Criminal Case Nos. 22. 75 and 
76 of 1972. D/-30-3-1972. 

Constitution of India, Art. 134 (1) (o9 
s Certificate of fitness for appeal —— Dis- 
cretion has to be exercised judicially. 

In order to grant a certificate that 


the case is a fit one for appeal to the Sup- 


EP/EP/C695/72/RMP 


Bengal. 
. AIR 1954 SC 457 = 1954 Cri LJ 


= 


152 M. P. [Prs. 1-9] Shujat Alf v. 


reme Court the High Court has to exer- 
cise its discretion on sound judicial 
principles. (Para 12) 

Where the questions raised in a case 
are not of unusual or special importance, 
the High Court will not issue certificate. 
Case Law Relied. (Para 20) 


Cases Referred: Choronological Paras 
AIR 1965 SC 1467 = 1965 (2) Cri 
LJ 539. Babu v. State of Uttar 
Pradesh 
AIR 1956 SC 411 = 1956 Cri LJ 
801. Sunder Singh v. State of 
_ Uttar Pradesh 12 
AIR 1955 SC 757 = 1956 SCR 639. 
Haripada Dey vy. State of West ; 
` fl 


1167. Narsingh v. State of Uttar 
Pradesh 2 

Applicant in person: J. P. Dube. for 
the State. 

NAIK J:—The order in this case 
shall govern the disposal of Miscellane- 
ous Criminal Case No. 75 of 1972 and Mis- 
cellaneous Criminal Case No. 76 of 1972. 

2. These are all applications for 
certificate of fitness for leave to appeal 
to the Supreme Court under Article 134 
(1) (c) of the Constitution. 


3. Brig. Rajendrasingh was Sub- / 


Area Commander, Jabalpur from 28-4- 
1962. From 1-9-1963. he officiated as Area 
Commander. Jabalpur till 4-10-1963 when 
he was transferred out of Jabalour. He 
was retired from service in December 
1964. 

4, Maior Shujat Ali was at the re- 
levant time a Captain in the Signals 
Training Centre, Jabalpur. He was at- 

l (Contd, on Col. 2) 


Conviction 
Brig. Rajendra Singh: 


of Corruption Act. 


Section 5 (1) (d), Prevention 


of Corruption Act. 


Major Shujat Ali: 


Section 5 (1) (e), Prevention 


of Corruption Act, 


Section 5 (1) (d), Prevention 


of Corruption Act. 


Sections 465, 467/471 and 


477-A, I. P., C. 


State (Naik J.) 


Section 120-B, I. P."C, 


Section 5 (1) (c), Prevention 


Section 120.B, I. P. G, 


‘A. J. R. 


tached to HQ. Sub-Area on 1-8-1962 for 
Pre-staff College Training. He remain- 
ed attached to the HQ Area till 17-10-1963. 

5. In October 1962, Brig. 
Rajendrasingh had opened a fund for the 
welfare of troops. known as ‘Special 
Troops Welfare Fund’. The capital for 
the fund was raised by organizing fetes. 
raffles. etc. Major Shuijatali (then Cant. 
Shuijatali) was appointed a Receiving and 
Accounting Officer of the fund under 
Brig. Rajendrasingh. 


6. As there were reports regard~ 
ing misappropriation of the moneys from 
the said fund. there were Boards of Offi- 
cers appointed to look into the matter. 
This was followed by a Board of Enauiry 
and then a Special Audit Board on whose 
report the matter was entrusted to the 
police for investigation and necessary 
action. 


Te As a result of the police in- 
vestigation. both Brig. Raiendrasingh 
and Major Shuijat Ali were prosecuted in 
the Court of the Special Judge. Jabalpur. 

8. It was alleged that § Brig. 
Rajendrasingh and Major Shuijatali had 
entered into a criminal conspiracy for 
embezzlement of the amounts collected for 
the ‘Special Troops Welfare Fund’ and 
that as a result of the conspiracy large 
sums belonging to the fund were in fact 
embezzled and misappropriated. Both 
Brig. Rajendrasingh and Maior Shuijatali 
were charged under Sections 120-B.. 465, 
467 read with Sections 471. 477-A. Indian 
Penal Code and Section 5 (1) (c) and Sec- 
tion 5 (1) (d) of the Prevention of Cor~ 
ruption Act. 

9. The Special Judge convicted 
and sentenced them as under: 


Sentence 
Rigorous imprisonment for one year. 


Rigorous imprisonment for s period of one 
yeare 


Rigorous imprisonment for a period of one 
Š year together with a fine of Rs. 84,000/. 
or, in default of payment of fine, further 
rigorous imprisonment for a period of 

one year. 


Rigorous imprisonment for a period of 
one year. 


Rigorous imprisonment for one year. 


Rigorous imprisonment for a period of one 
year together with a fine of Rs. 84,000]. 
or, in default of payment of fine, fur. 
ther rigorous imprisonment for a period 
of one year. 


Rigorous imprisonment for one year on 
such count. . 

All the sentences haye been ordered to 
run concurrently. 


Bl 
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= 10. On appeal by both. the High 
Court acquitted Brig. Rajendra Singh of 
all the three offences of which he had 
been convicted. The appeal of WMaior 
Shujat Ali was also allowed so far as the 
offence under Section 120-B of the Irdian 
Penal Code was concerned; but his con- 
victions under Sections 465. 466/471 and 


-A77-A of the Indian Penal Code and tnder 


Clauses (c) and (d) of Sub-section (1) of 
Section 5 of the Prevention of Corruotion 
Act, were affirmed. The sentences o? im- 
prisonment were also affirmed: but the 
sentence of a fine of Rs. 84,000/~ under 
Section 5 (1) (d) of the Prevention of Cor- 
ruption Act was reduced to Rs. 60.800/-. 

ii; Major Shujat Ali has filed an 
application for a certificate in respect of 
his convictions and sentences aforesaid. 
The State has also filed applications for 
certificates as it intends to challenge be~ 
fore the Supreme Court the acauittels of 
both Brig. Rajendra Singh and Maior 
Shujat Ali under Section 120-B of the 
Indian Penal Code and of Brig. Raiendra 
Singh further under Clauses fc) and :d) of 
sub-section (1) of Section 5 of the Pre- 
vention of Corruption Act. 

12 Tt is settled law that trough 
the only condition for the issue of a serti- 
ficate that the case is a fit one for anneal 
to the Supreme Court is the discretion of 
the High Court the discretion so conferred 
has to be exercised on sound juiicial 
principles: Narsingh v. State of -Jttar 
Pradesh. AIR 1954 SC 457. It has zo be 
exercised with great circumspection and 
only in cases where some substantial 
question of law or principle is invclved: 
Babu v. State of Uttar Pradesh, AIR 1965 
SC 1467. Where. however. the question 
involved is one purly of fact. this Court 
has no jurisdiction to grant a certificate 
as the Supreme Court is not a final Court 
of criminal appeal on fact: Harinade Dev 
v. State of West Bengal. AIR 1956 SC 757 
In Sunder Singh v. State of Uttar Pradesh 
T 1956 SC 411. the Supreme “Court 
said: 
= “The word ‘certifies’ in this Article 
(Article 134 (1) (c)) has a clear meéning. 
It requires that when giving the lesve to 
appeal to the Supreme Court the High 
Court must first determine the issue of 

w which in its opinion is needed to be 
settled by the Supreme Court, and that 
such question must be clearly set cut in 
its order. If in the oninion of the High 
Court the case does not involve anv such 
question of law. then however dificult 
the questions of fact in. that case might 
be. such difficulty about facts alone can~ 
not justify the grant of a leave.” 

13. Now. so far as the applications 
by the State are concerned. the learned 
counsel for the State contends that the 
High Court had erroneously not drawn 
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the inference of conspiracy from the facts 
proved in the case. It is further contended 
that once it had been held that the 
entrustment of funds was admitted by 
the accused, the burden was on them to 
explain and account for them. It was 
also contended that the learned single 
Judge had refused to draw the inference 
of guilt of the accused Brig. Rajendra 
Singh at least in respect of the two items 
of Rs. 500/- and Rs. 20.03 on the ground 
that though entrustment in respect of 
them was proved. the prosecution had 
failed to question him regarding them 
when he (the accused) was in the witness- 
box. It is argued that this refusal to draw 
the inference of guilt was based on an 
erroneous interpretation of the law . of 
burden of proof. 


14, In our opinion, the questions 
raised are not substantial questions of law 
or principle which require to be settled 
by the Supreme Court. The accused Brig. 
Rajendra Singh had entered the witness- 
box and had given his explanation re- 
garding the amounts alleged to have been 
criminally misappropriated by him and 
his explanation has found favour with the 
Court. Whether the explanation should 
have been accepted under the circum- 
stances of the case or whether it should 
not have been accepted is not a matter on 
which the case could be certified. as one 
fit for appeal to the Supreme Court. 


_ 3. | The question of conspiracy has 
been dealt with by the learned Judge in 
paragraph 4 of his judgment and it ap- 
pears that according to him. on the facts 
alleged and found proved. no reasonable 
inference of conspiracy arises. He has 
further held that if Ex. D-51 had been a 
genuine document. an inference of con- 
spiracy may have been possible: but as in 
his opinion Ex. D-51 was a forged docu- 
ment.: no help could be derived from it. 
The question is thus of an inference from 
proved facts and aS no auestion of any 
law or principle is involved. this conten- 
Hon cannot warrant the grant of a certi- 

cate. 


16. As regards the two items of 
Rs. 500.00 and Rs. 20.03 alleged to have 
been criminally misappropriated by the 
accused Brig. Raiendra Singh. the learn- 
ed single Judge says: 

"It was argued by the learned counsel 
for the prosecution that so far as the 
cash of Rs. 500/~ and the balance of Rs. 
20,03 are concerned. no explanation was 
given by the Brigadier. It is true that no . 
explanation was given by the Brigadier 
regarding these items. but it was the dutv 
of the prosecution to question him on 
these items. The Brigadier. as alreadv 
stated. entered the witness-box and was 
cross-examined by the prosecution and if 
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the prosecution wanted to rely upon these 
items. he should have been asked to ex- 
plain them. It appears to me that bv 
oversight botk the parties forgot to aues- 
tion the Brigedier on these two items. 
The sum of Rs. 500/-. that was borrowed 
by Mrs. Rajendra Singh at the time when 
the articles were purchased from the 
Canteen Stores Department. Bombay. 
may have been very likely utilised for 
other similar >urchases that he had made 
at Bombay. As regards the other item 
of Rs. 20.03. it is quite likely that the 
Brigadier may not have been informed 
about it or that he may have forgotten 
about it. In my opinion. the Brigadier 
cennot be made liable for any of these 
items.” 

In our opinion, no exception can be taken 
to the above observations under the cir- 
cumstances of the case. especially when so 


far as the item of Rs. 20.03 is concerned, 


there is the additional fact that it had nof 
been proved that the amount had reached 
the Brigadier and had thus been entrust- 
eå to him. 

17. Maor Shuijat Ali in his ap- 
plication for ¢ certificate has contended 


that the sanction to prosecute him was. 


net valid. Ths question has been con- 
sidered by the learned single Judge in 
paragraph 20 cf his judgment. The sanc- 
tion is signed ‘by order and in the name 
of the President’ by N. Krishnamachari. 
Under Secretary to Government of India. 
It cannot be Cisnuted that it is an order 
made and executed in the name of the 
President and also authenticated in the 
manner prescribed by the Rules made by 
the President. With the consent of part- 
ies the Section Officer of the Administra~ 
tive Vigilance Division. Department of 
Personnel, Cakinet Secretariat, Govern- 
ment of India. was also examined. He had 
produced before the Court the file relat- 
ing to the sanction. This evidence showed 
that the sanction was accorded by the 
Heme Minister who. under the Allocation 
of Business Rules. was authorised to sanc~ 
tion the prosecution in question. It mav 
here also be mentioned that Ex. P-A 
showed that th2 sanction had also the ap- 
proval of the Defence Minister. We, 
therefore, see no merit in the contention 
that the sancticn was defective or invalid. 

18. The main argument of the ac~ 
cused Major Shujat Ali was that Ex. 
D-51 was wrongly held to be a forgery, 
because if that document (Ex. D-51) is 
noz held to be a forgerv. it gives hima 
complete defence. 

19. It is true that the fate of 
the accused-applicant Shuiat Ali’s appeal 
largely depended on the authenticity or 
otherwise of Ex. D-51 but the finding of 
the learned Sirgle Judge on the auestion 
of its being a forgery is after all a finding 
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of fact based on an appreciation of evi« 
dence and it is not within our province to 
grant a certificate in respect of a question 
of fact. l 

20. In our opinion. the case raises 
no such question of any unusual or special 
importance as to warrant the grant of 
the certificates asked for. No substantial 
question of law or principle arises which 
may require any authoritative pronounce- 
ment of the Supreme Court. 


21. Under the circumstances. we 
see no good and sufficient reason to 
certify the case as one fit for appeal to 
the Supreme Court. 

22. The applications for certi- 
ficates that the case is a fit one for appeal 
to the Supreme Court under Article 134 
(1) (c) of the Constitution filed bv State 
as well as by the accused-applicant Maior 
Shujat Ali are hereby dismissed. 

Application dismissed. 
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Akhtar Khan, -Petitioner v. Divisional 
Forest Officer, Jabalpur and others. Res- 
pondents. 


Mise. Petn. No. 451 of 1971. D/- 16-2- 
1972, to quash order passed by Foresf 
Officer. Jabalpur. D/- 29-1-1971. 

(A) M. P. Forest Contract Rules, 
Rule 8 -—- Removal of wood of value of 
more than deposited amount — Stoppage 
of further removal — Divisional Forest 
Officer has power to order. 

the 


The rule authorises Divisional 
Forest Officer to ston further removal of 
wood unless the contractor makes good 
the deficiency when he finds that the con- 
tractor had removed wood of a value ex- 
ceeding the amount of his deposit. If 
does not make it obligatory on him to in- 
timate the contractor the amount of de- 
ficiency in deposit. It is for the con- 
tractor to approach the forest officer to 
find out the deficiency. (Para 3) 


(B) M. P. Forest Contract Rules, Rule 
29 (2) — Default in payment of instal- 
ment — When contract can be terminated. 


Where under the terms of a contract 
the forest contractor was bound to de- 
posit second instalment on a fixed date 
and it was not conditional upon his being 
permitted to work out the whole of one 
section of the coune before he could be 
called to deposit that instalment amount, 
held that the liability to deposit the in~ 
stalment was absolute and on default on 
the part of the contractor the Divisional 
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Forest Officer could terminate the con- 
tract under the rule on the ground of 
breach of condition. (Para 4) 


D. M. Dharmadhikari. for Petiticner. 
M. V. Tamaskar. Dy. Govt. Advocate. for 
Respondents. 

BISHAMBHAR. DAYAL C. J-:— 
This is a writ petition bv a forest zon- 
tractor who had taken = forest coure in 
auction on 11th August 1970. He had to 
pay the consideration of Rs. 9.000/- in 
four instalments of Rs. 2.250/- each. The 
first instalment was paid and the sezond 
instalment was due on ist December 1970. 
The Divisional Forest Officer inspected 
the coupe on 23rd November 1970 and 
found that the petitioner had extracted 
wood of the value much more than, what 
he had deposited by wev of instalment. 
Consequently. a notice was served on him 
on 30th November 1970 that further ex- 
fraction of wood from the forest was 
stopped under Rule 8 of the Forest Con- 
tract Rules until the deficiency was de- 
posited. On the very next date. the 
second instalment became due and the 
petitioner not having pa:d that amoumt. a 
further notite was served on him that the 
instalment had become jue. Further in- 
Stalments not having been paid. the azree- 
ment was terminated under Rule % (2) 
of the Forest Contract Rules. Against 
these orders, the present writ petition has 
been filed. 


2. The contention of  leerned 
counsel for the petitioner is that the De- 
partment did not inform the petitioner as 
to what was the amourt to be deposited 
on payment of which he would be per- 
mitted to take out the wood. The stop- 
page of taking out the wood was. tnere- 
fore, illegal and. by this illegal act . of 
stoppage. the respondents incapacitated 
the petitioner from maxing paymerts of 
the second and the subsequent instal- 
ments. Consequently. the respondents 
did not get the right to terminat= the 
contract because the breach on the part 
of the petitioner was due to the illegal act 
of the respondents. 

3. We are unable to agree with 
any of these contentions. Under Rule 8 
of the Forest Contract Rules. whenever 
the Divisional Forest Officer considers 
that the value of the forest produce re- 
moved by a contractor exceeds the 
amount of the instalments already paid. 
he has a right to order stoppage of firther 
removal of material from the forest till 
the deficiency is made god to his safisfac- 
tion. This rule does not require that the 
Divisional Forest Officer can order stop- 
page of further removal only after he has 
served a notice intimatinge the contractor 
what is the amount in deficiency and in 
spite of such informaticn the deficiency is 
not made good. As soon as the notice dated 
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30th November 1970 was served on the 
petitioner informing him that he had re- 
moved wood of the value of what he had 
deposited and. consequently. his further 
removal of wood was stopped. it was for 
him to approach the Department and 
know what was the deficiency in making 
the deposit. The second instalment was 
due on the very next date. that is. 1st of 
December 1970, and it was idle to suggest 
that because of stoppage of further re- 
moval on 30th November 1970. he became 
incapable of making the deposit of the 
2nd instalment on the lst of December 
1970, because within one dav he could not 
have extracted sufficient wood to enable | 
him to recover its price for making the 
deposit of the second instalment. 

4, Under the:contract. the peti- 
tioner was bound to make the deposit of 
the second instalment on the date fixed 
and it was not conditional upon his being 
permitted to work out the whole of one 
section of the coupe before he was called 
upon to deposit the amount for the second 
instalment. The liability to deposit the 
Instalment is absolute and this condition 
was broken when the instalment was not 
deposited in time. We are. therefore. un- 
able to say that the action taken by the 
Department was contrary to law. 

5. There is no force in this peti- 
tion. It is accordingly dismissed. Parties 
shall bear their own costs. The outstand- 
ing amount of security deposit shall be 
refunded to the petitioner. 

Petition dismissed. 
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Mahila Krishna Kumari Applicant v. 

Mahila Sakun Bhatnagar. and others, 
Opposite Party. 

Civil Revn. No. 318 of 1970. D/- 5-1~ 
1972. to revise order of Dist. J. Morena, 
D/- 26-9-1970. 

M. P. Municipalities (Preparation, 
Revision and Publication of Electoral 
Rolis, Election and Selection of Coun- 
cillors) Rules (1962), R. 49 — Recording of 
endorsement on nomination paper by a 
candidate expressing his willingness to 
serve as a candidate does not render the 
nomination paper invalid. 


The object of Rule 49 in requiring a 
candidate to convey his willingness in 
writing to serve as a.councillor is merely 
to ensure that no nomination paper shall 
be deemed to be validly presented unless 
it is accompanied or preceded by such 
writing. The mere fact that the writing 
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relating to the willingness of the candidate 
is on the nomination paper itself would 
not make the nomination paper invalid 
because. where the willingness in writing 
and nomination paper are handed over to 
the Chairman simultaneously. there is 
sufficient compliance with the rule. 

(Para 6) 


Cases Referred: Chronological Paras 


1969 Jab LJ 1039 = 1969 MPLJ 836. 
Kishanchand v. M. C. Kurwai 6. 
ATR 1955 Madh B. 179 = Madh 
BLJ 1955 HCR 848. Purushottam > 
das v. Collector of Gird 5 


AIR 1954 SC 210 = 1954 SCR 892, 
Jagan Nath v. Jaswant Singh 5 


G. P. Patankar. for Applicant: M. S. 
Indapurkar,. for Opposite Party. 


ORDER :— This is a revision petition 
under Section 26 of the M. P. Munici- 
pelities Act. 1961. (hereinafter referred to 
as the Act.). 


2. After the election of the slack: 
ed Councillors of the Municipal Council. 
Morena. in 1968. a meeting was held for 
the selection of the selected Councillors. 
At the said meeting, there were two can- 
didates, namely. Mahila Krishna Kumart 
and Mahila Sakun Bhatnagar for the seat 
to be filled by a woman candidate. Mahila 
Krishna Kumari (petitioner before this 


Ccurt) was selected. Her selection was.. 


however, challenged by an election peti- 
ticn filed by Raiaram (non-applicant No. 
2) before the District Judge. Morena. The 
contention of Rajaram was that the nomi~ 
nation paper of Mahila Krishna Kumari 
wes wrongly accepted as she failed to ex- 
press her willingness in writing to serve 
as a Councillor, to the Chairman of the 
meeting as required by Rule 49 of the 
M. P. Municipalities (Preparation, Revi- 
sion and Publication of Electoral Rolls. 
Election and Selection of Councillors) 
Rules 1962. He therefore praved that 
the selection of Mahile Krishna Kumari 
be set aside and Mahila Sakun Bhatnagar 
(non-applicant No. 1) mav be declared 
duly selected as she was the only other 
rival candidate. That petition was allow~ 
ed and the selection of Mahila Krishna 
Kumari was set aside. She has. therefore. 
filed this revision petition against the 
order of the District Judge. Morena. in the 
election petition against her. 


3. The main question for consider- 
ation in this case is whether the peti- 
tioner has duly complied with the pro- 
visions of Rule 49. which is reproduced 
below for facility of reference:— 


"49. Nomination. The Chairman 
shall call upon the Councillors present to 
propose names of candidates for selection, 
of which at least one shall be that of 
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woman. No. person’s name shall be pro=« 
posed unless— 


(i) he/she is voter and not otherwise 


disqualified to be Councillor by or under 
the Act, and 


_..Gi) he/she has expressed his/her 
Willingness. in writing. to serve as a 


Councillor. and’ such writing has been 
given to the Chairman of the meeting, 
Every candidate must be nominated in 
writing and the nomination papers must 
be signed by two of the newlv elected 
Councillors as proposer and seconder,” 

The said rule lays down that no verson’s 
name shall be proposed unless he/she has . 
expressed his/her willingness in writing to 
serve as Councillor and such writing has 
been given to the Chairman of the meet- 
ing. The contention of the learned counsel 
for the non-applicants is that this provi= . 
sion is mandatory and it requires that the 


‘willingness in writing of a candidate 


must be conveyed to the Chairman before 
his name is proposed and since this has 
not been done, the nomination paper was 
liable to be rejected. This contention pre- 
vailed in the lower Court and we have to 
see if the view taken. a that Court is 
correct. 


4, The nomination paper of the 
petitioner (Ex. C) bears an endorsement 
dated 6-1-1969, duly signed by the peti~ 
tioner to- the following effect:— 


“a sae ofeofad siaa, za ary fraa 
& fot agna g” | 


This endorsement does amount {fo 
expression of ‘willingness in writing as 
contemplated by the aforesaid rule. but 
the question is whether it can be said to 
have been conveyed to the Chairman be- 
fore the petitioner’s name was proposed. 
It has been urged in this connection by’ 
the learned counsel for the non-applicants 
that this endorsement is below the nomi- 
nation form and as such it would appear 
that the written consent was conveyed 
subsequent to the proposal and not before 
it as required by the rule. I am. however. 
not impressed by this contention. All that. 
can be reasonably inferred from the nomi- 
nation form (Ex. C) containing the 
written consent of the petitioner is that 
the proposal and the written consent were 
simultaneously conveved to the Chair- 
man. This. in my opinion. is sufficient 
compliance with rule 49. 


5. Learned counsel for the non=- 
applicants urged that a strict compliance 
with Rule 49. which is mandatorv is 
necessary and in support of his conten- 
tion. he relied on a number of decisions. 
In Purushottamdas v. Collector. Gird. 
AIR 1955 Madh B. 179 it was held that 
the rules made under the Madhva Bharat 
Municipalities Act relating to election are 
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mandatory and must be strictly followed. 
In Jagan Nath v. Jaswant Singh. ATR 
1954 SC 210 it was held that the general. 
rule is well settled that the statutory re- 
quirements of election law must be strictly 
observed. I need not refer to other autho~ 
Titles on the subject because the rues 
‘pertaining to election are generally can- 
strued as mandatory requiring strict cb- 
servance. In this case, there can be no 
doubt that Rule 49 is mandatory but the 
question is whether there has been sut- 
cient compliance with the rule or not. 


6 Although strict observance of 
the rule is required. we must take into 
consideration the object and purpose of 
the rule for the purpose of determining 
whether there has been sufficient compli-~ 
ance with the rule or not. Strict compli- 
ance does not mean a literal compliance 
divorced from common: sense. The obtect 
of Rule 49 in requiring a candidate to 
convey his willingness in writing to serve 
as a councillor is merely to ensure that no 
nomination paper shall be deemed to be 
validly presented unless it is accompanied 
or- preceded by such writing. The mere 
fact that the writing relating to the will- 


ingness of the candidate is on the nomina- — 


tion paper itself would not make the 
nomination paper invalid because. in mv 
view where the willingness in writing and 
nomination paper are handed over to the 


Chairman simultaneously. there is suaffi-. 


cient compliance with the rule. It may 
be mentioned here that in Kishanchand 
v. M. C. Kurwai. 1969 Jab LJ 1039 it was 


observed that the defects in a nomna~— 


tion form..which were not of a substartial 
character, were of no consequence. 
Although strict compliance with the rules 
is necessary.’ we. must look to ‘the sub- 
stance of the rule for the purpos2 of 
determining whether there has been saff- 
cient compliance with it or not. As. in 
my view. there was sufficient compliance 
with the rules in this case. the learned 
District Judge was in error in setting 
aside the election of the petitioner as in- 
valid. The impugned order is therefore 
liable to be set aside. 


7. The petition :ïs. thereore. 
allowed and the order ‘of the District 
Judge dated 26-9-1970 setting aside the 
election of the Petitioner is hereby set 
aside, Non-applicant No. 2. shall pay the 
costs of this petition and bear his wn. 
counsel’s Fee Rs. 25/- if certified. 


Petition allcwed. 
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Balchand Meghraj Pamnanj and ie 
other. Applicant v. Basantidewi Ram~< 
Swaroop and another, Opposite Party. 


Civil Revn. No. 361 of 1971' D/- 10-19- 


- 1971 to revise order of L. S. Nethani 1st 


Civil J. 2nd class, Gwalior, D/- 10-8-1971, 

(A) Civil P. C. (1908), O. 14, R. 2 = 
Issues of law — Failure to try them ag 
preliminary issues — Effect. 


B Once the trial court decides that some 
of the issues framed are legal issues and 
should be tried as preliminary issues. if 
cannot pass an order that all the issues be 
tried together without giving any reasons. 
l (Para 5) 
In a money suit the following issues 
were held as legal issues— 
(1) Whether the plaintiff holds -q 
certificate under the Money-lenders Act. 
(2) Whether the suit suffers from 


- non-joinder of necessary parties. 


(3) Whether the suit must be staved 
till the decision of the insolvency pro- 
ceeding. 

(Prs. 6. 7) 


o (B) Precedent — Decision of a judge 
sitting singly — How far binding on an= 
other judge, i 


Normally a judge sitting singly can- 
not dissent from a decision of another 
Single Judge. The only course open to 
him is to refer the matter to a larger 
Bench. But where the decision of a 
single judge is contrary to the decisions 
of the Division Bench and Full Bench of 
that Court and a Judge agree with those 
decisions, he need not refer the matter to 
the larger Bench on ground that he dis« 
sents from the judgment of a single 
Judge. (Para 10) 
Cases Referred: Chronological Paras 
AIR, 1971 Madh. Pra. 1 = 1970 
_MPLJ 368. (FB). Santosh Chandra 

v. Smt. Gyansundarbai ` 9. 10 
(1971) Civil Revn. No. 322 of 1971 

(Madh Pra). 10 
1967 M P LJ (SN) 57. Gyarsilal y, 
State of M. P. . 9 
AIR 1965 SC 1767 = (1965) 3 SCR 

218. Bhagwan v. Ram chand © O 
1965 Jab LJ (SN) 74. Pannalal v. 

Ram Ratan 9 
AIR 1964 SC 497 = (1964) 4 SCR 

409. S. S. Khanna v. F. J. Dillon 9 
1962 Jab LJ 403 = 1962 MPLJ 

445. Tharpal v. Govindram 0 

S. K. Dubey. for Applicant, 
Mangal. for Opposite Party. 

ORDER:— This is a revision from an 
order dated August 10. 1971 whereby the 


yo mee e era A 
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trial Court has postponed the decision of 
issues Nos. 3. 4. 5 and 6 till the decision 
of the entire suit. The grievance in this 
revision is that those issues are prelimin- 
ary issues and the trial Court was bound 
to decide them first. In not doing so. 
the trial Court refused to exercise its 
jurisdiction and this Court must inter- 
fere under Section 115 of the Code of 
Civil Procedure. 


2. The respondents Basanti Devt 
and Babulal have instituted this suit 
against the petitioners for recovery of a 
sum of Rs. 5.000/- on the allegation that 
they deposited the amount with the de- 
fendants, but they are not returning the 
amount. The suit is resisted by the de- 
fendants on several grounds. Six issues 
were framed in the trial Court. the 
seventh being a formal issue. They may 
be reproduced here:— 


(2) war aval wa wr areal at ate a ard 
$ yet feat Ww—-Ee Bl Yooo) I ENE 
yar wat wear ale Rari & ga aad 
wate aray ar at ? 

(2) aa ari ga tat Te aT g) BAT 
wast urea & na at afar g ? | 

(3) wr. wie saaa ae ara sfaa 
rey OL aT Ar STMT aaa A eA 
wet Aas ? : 

(x) aa frafer wt qaa sak freg fe, 

ay. wafer $ ana ween wats 2 fgg 
fasar wan saa afa. fe aH. $ Feat 
sae sain ¥ foo feafear arada era 
a ga sac at paad eafta fet we 
gna g ? 

(4) agi aa miar at ane ae 
aaar Tart Š - aa HW waaram sferarey 
a at afe g ? 

(&) aat ari argare @ aie var sere 
Rem è aao aa at xfer. aA wear g 
ait gad aaa è aN ar oa agt faar 
gaat sara ? 

(9) agra gan aa 7, 

It is obvious enough that issues T & 2 
relate to the merits of the suit. Issue No. 3 
is about the admissibility of the receipt on 
tke basis of which the suit deposit was 
made. The obiection was that it did not 
bear proper and adequate stamps. This 


point can certainly be raised and decided 
when the receipt is produced in evidence. 
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3. When the issues were framed 
the trial Court in its order dated July 6, 
1971 Stated that issues 3 to 5 are legal 
issues and should be tried as preliminary 
issues. I suppose the Court meant to sav 
issues 4 to 6 and not 3 to 5. because as 
would be pointed out just now issue No. 6 
is undoubtedly a preliminary issue. The’ 
trial Court fixed July 20. 1971 for hearing 
argument on the preliminary issues. 


4. The case could not be taken up 
on the 20th July or 22nd July or the 3rd 
August. When it was taken up on August 
10. 1971. learned counsel for the defend- 
ants asked for an opportunity to produce 
evidence on those issues. This was opnos< 
ed by the learned counsel for the plain- 
tiffs. They contended that evidence 
should be recorded on all the issues to- 
gether. On this, the learned trial Judge 
passed ‘the following order:— 


alak iilii are qa foa 
wg ~ — | 
(I consider it proper to record evi- 


dence on all the issues). ~ 
He then fixed October 21. 1971 for 


- evidence of the parties on all the issues. 


The defendants are aggrieved bv this 
order. l 


5 It will be seen from the im- 
pugned order that the learned trial Judge 
did not give any reason for tthe order 
which he made. This was particularlv 
necessary when in the earlier order he 
had called them “legal issues” and held 
that they should be tried as “preliminary 
issues”. The trial Court did not sayin 
the impugned order that on a reconsidera- 
tion, it did not consider them to be pre- 
liminary issues. It did not apply its mind 
how the trial of the suit would be affect- 
ed if any of the issues were decided by it 
at the conclusion of the trial in favour of 
the defendants. It must be said that the 
impugned order was mechanically arbi- 
trarily passed. It is anything but a iudi- 
cial order. — 


6. Issue Number 6 arises 
from the following objection 
taken in the written statement:— 


‘oats adi F ara al nea NASE 
ure h areata Users AAT Hua Fisas WT 
vad frena SF aqaa gre safes afefeae a 
wel St Aa: aréror À waa free Grae a 
mea qe fear è l aa: saat ae aao A 
frare ia adt è o” 

The objection is that the suit is not main« 
tainable. Whether this objection is righ? 
or wrong is not for me to consider today. 


If the objection is right and the Courf 
holds that the suit is not maintainable, 


1972 


the whole trial will be futile. The objee- 
tion goes to the root of the case and is 
undoubtedly a question of jurisdiction of 
the Court to try the suit. The obiecticn 
is that the suit for want of a certificace 
is not maintainable. This issue has neces- 
sarily to be decided as a preliminarv issue 
because the trial of the suit cannot pro- 
ceed unless the Court holds that the -stit 
is maintainable. Under issue No. 4 the 
Court had to decide whether the stit 
must be stayed pending the decision >of 
the insolvency proceedings which are 
pending. This objection may be right or 
wrong. It is not to be considered by me 
today. This was to be tried by the tral 
Court as a preliminary issue. Learn=d 
Counsel for the plaintiffs tries to argue 
that as there has been no order of adiudi- 
cation. ‘The trial Court should have če- 
cided issue No. 4 against the plaintiff if 
found the plaintiffs to be right in their 
contention. What I sav is that issue Mo. 
4 is undoubtedly a preliminary issue. De- 
cision on this issue cannot be postpored 
till the decision of the entire suit. 


7. Issue No. 5 is about defendart’s 
objection as to non-joinder of necessary 
parties. Paragraph 14 of the writen 
statement is in these words:-— 


‘gets anita Bt aa wel satay ‘ral 
at fe sac Ñ arama Tat È I TOT 
aaa Steet are AA Tet at ate z! 
ae BTCT TY FT aa inea fea ma cha 


e” 


Also see paragraph 2 of the written stete- 
ment. Now the question whether the cuit 
suffers from non-joinder of necessary 
parties can certainly not be postponed 3e- 
cause if in the final judgment it is held 
that the objection of the defendants is 
right then the plaintiffs will have to be 
given an opportunity to ioin those persons 
who have been left out and then the ən- 
tire trial would necessarily be reoner.ed. 
This again would mean unnecessary Far- 
assment and expense to the parties. 


8. The above discussion leads to 
the only result that the trial Court was 
bound to decide issues 4. 5 and 6 as pre- 
liminary issues before trving the suit on 
merits. In the present case when on 
August 10. 1961 the defendants warted 
time to produce evidence on these issues. 
' the trial Court had to exercise its discre- 
tion judicially and either to allow the re- 
quest or reject it. But the trial Ccurt 
did not say either that the evidence was 
not necessary. nor that the defendants 
had no right to produce evidence. In fact, 
by the impugned order the learned rial 
Judge accepted the defendant’s reauesé to 
produce evidence although it direeted 
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that evidence on these issues would also 
be produced along with the evidence on 
the other issues. 


8. In support of his contention 
learned counsel for the petitioners has 
cited before me a large number of decided 
cases. some of which may be mentioned 
here. They are: S. S. Khanna v. F. J. Dillon 
ATR 1964 SC 497 Pannalal v. Ram Ratan. 
1965 Jab LJ (SN) 74. Gvarsilal v. State of 
M. P. 1967 MPLJ (SN) 57. Tharpal v. 
Govindram. 1962 Jab LJ 403 and Santosh- 
Chandra v. Smt. Gvyansundarbai. 1970 MP 
LJ 363 = (AIR 1971 Madh Pra 1 (FB). 


10. I find myself bound by 
these decisions. not only of the Full 
Bench and the Division Bench. but also of 
the two Single Bench decisions of Mr. 
Justice Pande. A fudge sitting singly 
cannot dissent from a decision of another 
Single Judge. The only course open to 
him is to refer the matter to a larger 
Bench. See Bhagwan v. Ramchand AIR 
1965 SC 1767 where their Lordships have 
laid down as follows— 


“It is hardly necessary to emphasise 
that considerations of judicial propriety 
and decorum reauire that if a learned 
single judge hearing a matter is inclined 
to take the view that the earlier decisions 
of the High Court whether of a Division 
Bench or of a single Judge. need to be 
re~considered. he should not embark upon 
that enquiry sitting as a single judge but 
should refer the matter to a Division 
Bench or, in a proper case. place the re~ 
levant papers before the Chief Justice to 
enable him to constitute a larger Bench 
to examine the auestion.” 


In fact. I myself. during the course of the 
hearing became “inclined to refer the 
matter to a larger Bench because Shri G. 
G. Mangal. learned counsel for the res- 
pondents produced before me the decision 
of a learned Single Judge in Civil Revn. 
No. 322 cf 1971 (Madh. Pra.). In that 
case it has been held on rather similar 
facts and in similar circumstances. that 
issues relating to the stay of the suit be- 
cause of insolvency proceedings and the 
issue relating to the plaintiff being a 
money-lender are not preliminary issues 
and it was not necessary to decide them 
as such. I do not know in what words 
and in what form the defendant took ob~ 
jection in that case as to the maintainabi- 
lity of the suit and also regarding the 
stay of the suit. If the obiections in the 
written statement were in the words that 
I have quoted above‘his Lordships at= 
tention to them ought to have been invited 
by the learned counsel for the defendants. 
who app2ared in that case. I was bound 
to follow the order passed by the learned 
Single Judge or to refer this case toa 
larger Bench on that varticular point. if 
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T did not have before me the full Bench 
decision in 1970 MPLJ 363 = (AIR 1971 
Madh Pra | FB) (supra) where it has 
been laid dawn as follows:— 

“Where questions of court-fee, limita- 
tion and untenabilitv of the suit are rais- 
ed in a suit it is always desirable to try 
them as preliminary issues and not post 
pone them to the stage of the final tuds~ 
ment.” 


Or the Division Bench decision of Mr. 
Justice Krishnan and Mr. Justice Bhar- 
gava in 1962 Jab LJ 403 where it is ob- 
served as under:— 


“Whether or not a trial Court should 
dispose of a suit on a preliminary issue 
is a matter of convenience and not of 
principles. Still it is important as it in- 
volves public time and money of the liti- 
gants. Usually when a Court finds that 
the consideration of a single issue can 
lead to the complete disposal of the suit 
or other proceedings it can be dealt with 
as a preliminary point without touching 
other issues or without recording evi- 
dence on th2m.” . 
In view ‘of these binding principles which 
apply to the present case. I cannot refer 
the matter to a larger Bench unless I 
found myself unable to follow those deci- 
sions. I respectfully agree with that view. 


11. Learned counsel for the res- 
pondents strenuously argued that in the 
present case the objection raised by the 
defendants gs to the maintainability of 
the suit. non-joinder of parties and stay 
of suit are frivolous and are aimed at 
protracting zhe trial. He may be right 
or may not be right. The very nature of 
issues 4. 3 and 6 demands that they must 
be decided as preliminary issues. 

12. This revision is allowed. The 
order of the trial Court dated August 10. 
1971 is set aside. The case shall go back 
to the trial Court for first deciding issues 
4.5 and 6 as preliminary issues. I found 
that in the trial Court December 14. 1971 
ts fixed. The parties shall appear on that 
date and shall produce all evidence that 
they want to produce. No adiournment 
will be granted to the defendants. I 
leave it to the trial Court to deal with 
issue No. 3 a3 a preliminary issue because 
tt is contended before me by Shri Mangal 
that that issue no more survives in view 
of the fact that the receipt has already 
been admitted in evidence, and Section 36 
of the Stamp Act will not now come in 
the way. I direct that the parties shall 
bear their own costs of this revision. 


Revision Allowed. 
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Radheshyam Sharma. Applicant v. 
Govt. of M. P. through C. K. Jaiswal and 
others. Opposite Party. 

Misc. Petn. No. 86 of 1971. D/- 17- 
11-1971. 

(A) Civil P. C. (1908) O. 1 R. 3 — 
Necessary party Supersession of 
managing committee of co-operative bank 
by Government and Ad Hoc committee 
appointed in its place — Petition bv a 
member of one committee for aquashing 
supersession order — Ad hoc committee 
is not a necessary party. 


In a petition by a member of a 
superseded managing committee of a co- 
operative bank for quashing the super- 
session order. although the members of 
the Ad hoc committee appointed to 
manage the affairs of the Bank will be 
affected in case the order of sunversession 
is quashed and therefore they may be in- 
terested in supporting the order of super- 
session, but on that ground alone they 
cannot be considered to be necessary 
parties. The Ad hoc committee came into 
existence after the order of supersession 
and could not have anv voice in the pro- 
ceedings that led to the supersession. They 
can at most be treated as proper parties 
but the impleading of a proper party is 
within the discretion of the court. AIR 
1963 SC 786 foll. (Paras 4 and 6) 

(B) M. P. Co-operative Societies Act 
(17 of 1961) (as amended bv M. P. Co- 
operative Societies (Amendment) Act (8 
of 1960) Section 53 (1) — Supersession of 
committee —- Condition of consultation 
with Reserve Bank before ordering super- 
Session, is Mandatory. 


A distinction must be made between 
a case where consultation has to be made 
during the performance of a public duty 
and. the one where consultation is a ron- 
dition precedent to the exercise of a 
power. In the former case consultation 
may be directory but in the latter case it 
must be considered as mandatory. . 


The proviso to Section 53 (1) clearly 
Tays down the order of supersession shall 
not be passed without previous consulta- 
tion with the Reserve Bank which indi- 
cates that consultation is a condition pre- 
cedent to the exercise of power of super- 
session and as such mandatory. AIR 1970 
SC 992 Foll, (Para 15) 

(C) M. P. Co-operative Societies Act 
(17 of 1961) (as amended by M. P. Co- 
operative Societies (Amendment) Act (8 
of 1970) Section 53(1) —- Supersession of 
committee by consultation — Requirement 
as to consultation duly fulfilled if person 
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to be consulted is supplied with all 
material available on the basis of which a 
particular conclusion has to be reached 
and his opinion is sought on the point in 
issue after indicating the views of the 
authority. \ 


Where the Registrar of Co-oneretive 
Societies forwarded a copy of the sow 
cause Notice containing charges agzinst 
the managing committee of a bank to 
the Reserve Bank inviting their opinion 
within 15 davs and when no reply cam: 
without sending any reminder took the 
decision of supersession. 

Held the order of supersession was 
passed by the Registrar without prover 
consultation as required by Section 56 (1) 
of the Act and as such the order was bad. 
(1948) 1 All ER 13 and AIR 1953 Mad. 
392 and M. P. No. 362 of 1970 (JBJ) decid- 
ed on 1-3-1971, (Madh Pra), Foll. 

(Paras 21 anc 26) 

(D) M. P. Co-operative Societies Act 
(17 of 1961) (as amended by M. P. Co- 
operative Societies (Amendment) Act (8 
of 1970) Section 53 (1) — Sunersession of 
committee — Section confers overruling 
power on Reserve: Bank but no inden2nd- 
ent power on the Registrar. 


Section 53 (1) confers an overriding 
power on the Reserve Bank to have a 
particular Managing Committee supersed- 
ed by the Registrar in the circumstences 
specified therein. It does not confer any 
independent power on the Registrar. The 
power of the Registrar to supersede is 
conferred solely by sub-s. (1) of S. 53 and 
must be exercised in accordance witk the 
provisions thereof and the other provi- 
sions connected therein. (Pare 29) 


Cases Referred: Chronological Paras 


(1971) M. P. No. 362 of 1970 (JBL) 

D/- 1-3-1971 (Madh Pra). Manik 

Rao v. Registrar Co-operative R 

Societies , 25. 30 
‘AIR, 1970 SC 370 = (1970) 2 SCR 

666. Chandramousleshwar v. Patne 

High Court 10 
AIR 1970 SC 992 = (1971) 1 SCR 

227, Joint Registrar Co-operative 

Societies Madras v. P. S5. Ral- 

gopal Naidu 15 
AIR 1963 SC 786 = (1963) Sup 1 

SCR 676. Udit Narainsingh v. 

Board of Revenue 5 
AIR 1961 SC 200 = (1961) 1 SCR 

892. L. Hazari Mal Kuthiala v. 


I. T. Officer 12. 14 
‘AIR 1957 SC 912 = 1958 SCR 533, 
State of U. P. v. Manbodhanlal 9 


'AIR 1953 Mad 392 = 1953-1 Mad 
LJ 88. R. Pushpam v. State of 
Madras 20 
(1948) 1 All ER 13 = 92 8J 40, 
Rollo v. Minister of Town and 
Country Planning 19 
1972 Madh. Pra/1l X G—31 
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AIR 1945 FC 67 = 1945 FCR 99, 
Vishwanath v. Emperor 
AIR 1917 PC 142 = 1917 AC 17. 


Montreal Street Rail. Co. v. 
Normandin 12. ls 
J. P. Gupta, for Applicant. Y. S. 


Dharmadhikari. Advocate General, for the 
State: H. G. Mishra and S5. K. Dube. for 
Ad-hoc Committee, Opposite Party. 


RAINA, J :— This is a petition under 
Article 226 of the Constitution. 


2. The. Central Co-operative Bank 
Ltd. Guna (hereinafter referred to as the 
‘Bank’) is a financial Bank registered 
under the Madhya Pradesh Co-operative 
Societies Act, 1960 (hereinafter referred 
to as the 'Act). Under the bye-laws of the 
Bank there is a provision for constituting 
a Managing Committee (Board of Dir- 
ectors) consisting of elected members 
and three members nominated by the 
Government. The elections were held 
under the bye-laws and the petitioner and 
non-petitioners Nos. 2 to 10. 12 and 18 
were duly elected as members of the said 
Managing Committee. The Managing 
Committee of the Bank took charge on 
6-11-68. On 23-4-70 the Joint Registrar 
of the Co-operative Societies gave a 
notice to show cause why it should not 
be superseded in view of the charges 
specified therein (vide Annexure ‘A’). The 
Committee submitted a reply to the said 
charges vide Annexure ‘B’. On receipt of 
the reply the joint Registrar passed an 
order dated 22-6-70 vide Annexure ‘C’ 
superseding the Committee for a period 
of one year. Being aggrieved thereby the 
petitioner submitted an appeal to the 
State Government under Section 77 of the 
Act. As there was a delav in disposal of 
the appeal the non-petitioner No. 12 
Bhagwati Prasad Sharma filed a petition 
(M. P. No. 198 of 1970) for a writ of 
mandamus directing the Government to 
decide the appeal exneditiously. The peti- 
tion was allowed and in pursuance of the 
direction of this Court the appeal was de- 
cided. It was dismissed on 12-5-61 vide 
Annexure ‘D’. According to the petitioner 
the order of supersession is illegal and 
void because it was passed without hold- 
ing any enquiry and giving the members 
of the committee a personal hearing. He 
has further questioned the validity of the 
order on the ground that it was passed 
without previous consultation with the 
Reserve Bank as required by Proviso to 
sub-section (1) of Section 53 of the Act. 
The petitioner. therefore, pravs that the 
order of supersession may be quashed. 


3. In the return filed on behalf of 
the Government the Joint Registrar Co- 
operative Societies and other authorities 
concerned it is averred thei the order of 
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supersession is perfectly valid and there- 
fore, the petition is liable to be dismissed. 


4, The learned Advocate General 
who appeared on behalf of the State rais- 
ej a preliminary objection that the Re- 
serve Bank. the Bank and the members 
of the Ad hoe Committee who have been 
aopointed to manage the affairs of the 
Bank in place of the Committee should 
have been joined as parties to this peti- 
tion. So far as the Reserve Bank and the 
Central Bank are concerned no relief has 
bzen claimed against them. and they do 
not appear to be directly concerned with 
the result of this petition. In the matter 
o= supersession the Reserve Bank merely 
performs a consultative function and it 
cannot be treated as proper or necessary 
party. As for the Central Bank its inter- 
ests are effectively represented bv the 
Registrar. Co-operative Societies who is 
a party to this petition. We do not. there- 
fore. consider it to be a proper or a neces- 
sery party. As for the members of the 
Ad Hoc Committee it is no doubt true 
that they will be affected by the result of 
this decision in case the order of super- 
session is quashed and. therefore. they 
mav be interested in supporting the order 
of supersession, but on that ground alone 
they cannot be considered to be necessarv 
parties. Ad Hoc Committee came into ex- 
istence only after the order of superses- 
sion was passed. It did not and could not 
have any voice in the proceedings that led 
tc this supersession. 


5. The learned Advocate ' General 
referred to the decision of the Supreme 
Court in Udit Narainsingh v. Board of 
Revenue. AIR 1963 SC 786 in this connec- 
tion. It was held therein that a necessarv 
party is one without whom no order can 
be made effectively: a proper partv is one 
in whose absence an effective order can be 
made. but whose presence is necessarv for 
a complete and fina] decision on the aues- 
tion involved in the proceeding. It is 
quite clear that the order in question can 
be made effectively even in the absence of 
the Reserve Bank and the Central Co- 
operative Bank and the members of the 
Ad Hoc Committee. They cannot. there- 
fore. be considered as necessary parties. 
Their Lordships further held in paragraph 
16 that in a writ of certiorari not onlv the 
tribunal or authority whose order s 
scught to be quashed but also the party in 
whose favour the said order is issued are 
necessary parties. The order in auestion 
cannot be treated as an order in favour of 
the Ad Hoc Committee because it was not 
ir existence when the order was passed. 
In fact the Committee came into exist- 
ence some time after the supersession. 
Immediately after the sunersession of the 
Committee the Assistant Registrar Co- 
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operative Society was 
Sistant Registrar has been joined as non- 
petitioner. There is. therefore. no sub~ 
Stance in the contention that this petition 
is defective for want of necessary parties. 


6. The Ad Hoc Committee can af 
the most be treated as a proper party as 
it is interested in supporting the order of 
supersession in order to secure its own 
existence, but as pointed out bv their 
Lordships the impleading of a proper 
party is within the discretion of the Court 
and since the objection as to nonjoinder 
has been raised at a late stage it would 
not affect the petitioner adversely. In 
fact Shri H. C. Mishra has filed an ap- 
plication on 18-8-71 on behalf of the Ad 


` Hoc Committee for being ioined.as party. 


Since the Ad Hoc Committee can at best 


be considered as a proper party Shri 


Mishra was allowed to intervene and was 
also heard in support of the order of 
supersession. 


7. So far as the merits of the peti- 


. tion are concèrned the first contention of 


the learned counsel for the petitioner is 
that the order of supersession is bad as 
it was passed without prior consultation 
with the Reserve Bank as reauired by 
sub-section (1) of Section 53 of the Act. 
The said sub-section as amended by the 
M. P. Co-operative Societies (Amend-« 
ment) Act. 1970 (Act No. 8 of 1970) is re- 
produced below for facility of reference 


“53. Supersession of Committee:— (1) 
Tf. in the opinion of the Registrar. the 
Committee of any societv— 


(a) persistently makes default or is 


‘negligent in the performance of the duties 


imposed on it by or under this Act or bye- 
laws of the society or by anv lawful order 
passed by the Registrar or is unwilling to 
perform. such duties: or 

(b) commits acts which are pretudi- 
cial to the interests of the society or its 
members: or 


(c) is otherwise not functioning pro+ 
perly: 
the Registrar may. by order in writing 
remove the Committee and appoint a per- 
son or persons to manage the affairs of 
the Society for a specified period not ex 
ceeding two vears in the first instance: 


Provided that in case of a Co-onera« 
tive Bank. the order of suversession shall 
not be passed without previous consulta- 
tion with the Reserve Bank.” 


8. It was urged by the learned 
Advocate General that the provisions re- 
garding consultation in the aforesaid Pro- 
viso is merely directory and not manda-« 
tory and. therefore, non-compliance with 
it would not affect the validity of the 
order of supersession. This argument ree 
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appointed to” =). 
manage the affairs of the Bank. The Asa- 
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quires consideration in the light of the 


` >" authorities cited by the learned counsel 


for both the sides. 


9. The provisions relating to con- 
sultation which occur in the Constitution 
have come up for consideration before the 
Supreme Court from time to time. It is 
necessary to refer to the decisions bear- 
Ing on this question. In the State of 
U. P. v. Manbodhanlal. AIR 1957 SC 912 
their Lordships were required to consider 
whether the provisions of Art. 380 oZ the 
Constitution. which enjoin consultation 
with the Public Service Commission in 
disciplinary matters are mandatory or not. 
Clause (3) of Article 320 of the Constitu- 
tion provides that the Union Public Ser~ 
vice Commission. or the State Public Ser- 
vice Commission as the case mav be. shall 
be consulted inter alia. on all disciplinary 
matters affecting a person serving under 
the Government of India or the Govern- 
ment of State in a civil capacity vide 
sub-clause (c)- thereof. Their lLordshins 
held that the said provision is not manda~ 
tory and did not afford cause of action to 
the civil servant in a Court of law. The 
following observations of their Lordships 
in paragraph 12 are pertinent:— 


“We have already indicated that 
Art. 320 (3) (c) of the Constitution does 
not confer any rights on a publie servant 
so that the absence of consultation or any 
irregularity in consultation. should. not 
afford him a cause of action in a court of 
law, or entitle him to relief under the 
special powers of a High Court wnder 
Art. 226 of the Constitution or of this 
Court under Art. 32. It is not a right 
which could be recognised and enforced 
by a writ.” 


Their Lordships further held that Arti- 
cle 320 (3) (c) is not in the nature of a 
rider or Proviso to Art. 311. 


10. In 
Patna High Court. 
the Provisions of Article 233 of 
the Constitution which provide for 
appointment and posting and promo~ 
tion of District Judges to be made bw the 
Government in consultation with the 
High Court came up for consideration be~ 
fore their Lordships. The following ob- 
servations made in paragraph 7 thereof 
are pertinent:— 


“No doubt the appointment of a per- 
son to be a District Judge rests wita the 
Governor but he cannot make the appoint- 
ment on his own initiative and must do 
so in consultation with the High Court. 
The underlving idea of the Article is that 
the Governor should make uv his mind 
after there has been a deliberation with 
the High Court. The High Court is the 
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body.which is intimately familiar with 
the efficiency and quality of officers who 
are fit to be promoted as District Judges.. 
The High Court alone knows their merits 
as also demerits, This does not mean 
that the Governor must accept whatever 
advice is given by the High Court but the 
Article does require that the Governor 
should obtain from. the High Court its 
views on the merits or demerits of per- 
sons among whom the choice of promo- 
tion is to be limited.” 

Their Lordships further observed in the 
same paragraph as under:— 


“Consultation or deliberation is nof 
complete or effective before the parties 


thereto make their respective points of 
view known to the other or others and 
discuss and examine the relative merits 
of their views. If one party makes a pro- 
posal to the other who hasa counter pro- 
posal in his mind which is not communicat- 
ed to the proposer the direction to give ef- 
fect to the counter proposal without anv- 
thing more: cannot be said to have been 
issued after consultation. In our opinion 
the notification of October 17, 1968 was 
not in compliance with Art. 233 of the 
Consitution. In the absence of consultation 
the validity of the notification of 17th 
October, 1968. cannot be sustained.” 


It is clear from this decision that their 
Lordships not only held that the provi- 
sion as to consultation was mandatory but 


‘were also of the view that consultation 


within the meaning of Article 233 should 
be effective and purposeful and nota 
mere formality. 


11. The learned Advocate General 
tried to distinguish this’ case on the 
ground that their Lordships proceeded 
upon the view that the High Court alone 
knew merits and demerits of the officers 
to be promoted as District Judge and. 
therefore, consultation was imperative. 
He urged that the position of the Reserve 
Bank vis-a-vis the Bank cannot be said 
to be similar. We are. however. unable 
to agree with him. The Reserve Bank in 
our opinion. is in a much better position 
to judge whether the Managing Committee 
of the Bank is functioning properly or 
not than the Registrar himself. It is ap- 
parently for this reason that a provision 
has been made for prior consultation with 
the Reserve Bank before suverseding the 
Committee. We may also point out in 
this connection the provisions of sub-sec- 
tion (11) of Section 53 of the Act as in- 
troduced by the Amendment Act of 1970. 
Sub-section (11) gives an overriding 
power to the Reserve Bank to supersede 
the Managing Committee of the Bank 
through the Registrar who is bound to act 
as desired in case the Reserve Bank is ot 
the opinion that is necessary to do so in 
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the publie interest or for preventing the 
affairs of the Co-operative Bank being 
conducted in £ manner detrimental to the 
interest of the depositors or for securing 
the proper management of a Co-operative 
Bank. Shri Mishra. learned counsel for 
the Ad Hoc Committee also submitted in 
the course of bis arguments that the show. 
cause notice in the present case was in 
fact based on “he inspection notes and 
comments of the Reserve Bank. This by 


itself implies tnat the Reserve Bank holds 


a pre-eminent position vis-a-vis, Co-onera- 
tive Bank and as such has been consider- 
ed by the legislature to be in a position to 
judge whether the managing body ofa 
Bank is functioning properly or not. 


12. We may now refer to certain 
other decisions on which the learned 
Advocate General relied in ‘support of his 
contention tha: the provision as to con- 
sultation is not mandatory, Reliance was 
strongly placeë on the decision of the 
Supreme Court in L. Hazari Mal Kuthiala 
v. Income-tax Officer. AIR 1961 -SC 200. 
In that case their: Lordships while con~ 
struing the provisions of sub-section (5) 


of Section 5 of the Patiala Income Tax | 


Act held that the provisions for consulta~ 
tion contained therein was directory and 
not mandatory. In the course of their 
judgment their Lordships referred to the 
decision of the Privy Council in Montreal 
Street Rail. Co v. Normandin 1917 AC 


17 = (AIR 1917 PC 142) wherein it was. 


observed as follows:— 


i SE ES E Te question whether pro- 
visions in a statute are directory or 1m- 
perative has vəry freauentiy arisen in 
this country but it has been said that no 
general rule can be laid down and that in 
every case the object of the statute must 
be looked at. The cases on the subiect will 
be found colleczed in Maxwell on Statutes 
5th Edn. p. 596 and the following pages. 
When the provisions of a statute relate to 
the performanc= of a public duty and the 
case is such tha: to held null and void.acts 
done in negleci of this duty would work 
serious general inconvenience. or iniustice 
to persons who have no control over those 
entrusted with duty. and at the same time 
would not prorote the main obiect of the 
Legislature it has been the practice to 
hold such prov-sions to be directorv only 
the neglect of them. though punishable. 


not affecting the validity of the acts 
done.” 
13. The principle laid down in the 


Montreal Stree: Rail. case 1917 AC 17 ct 
(AIR 1917 PC 142) (supra) was applied by 
the Federal Ccurt in Biswanath v. Em- 
peror. AIR 1945 FC 67. In that case it 
was held by tħeir Lordships that a dir- 
ection as to consultation laid down in 
Section 256 of the Government of India 
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Act is directory and not mandatory and 
non-compliance with it would not render 
an appointment otherwise regularly and 
validly made ineffective or inoperative. 


14, It may be mentioned here thaf 
the provision regarding consultation in 
Section 256 of the Government of India 
Act was in respect of recommendation for 
the grant of Magisterial powers and was 
thus not a duty directly cast on the autho- 


rity competent to exercise the power of 


appointment, Their Lordships after con- 
sidering the aforesaid decision in La 
Hazarimal’s case, AIR 1961 SC 200 (supra) 
summarised the position as under in 
paragraph 6:— l 


“The essence of the rule is that 
where consultation has to be made dur- 
ing the performance of a public duty and 
an omission to do so occurs. the action 
cannot be regarded as altogether void. 
and the direction for consultation may be 
treated as directory and its neglect. as of 
Dno consequence to the result.” 


15. -© It would therefore. appear ‘that 
as suggested by Shri J. P. Gupta, learned 
counsel for the petitioner. we must make 
a distinction between a cdse where con- 
sultation has to be made during the per- 
formance of a public duty and. the one. 
where consultation is'a condition pre- 
cedent to the exercise of a power. In the 
former case Consultation may be adiudg- 
ed to be merely directory but in the latter 
case it cannot but be considered as 
mandatory. This view finds support from 
the decision of their Lordships of the — 
Supreme Court in Joint Registrar Co- 
operative Societies. Madras v. P. S. Raj- 
gopal Naidu. AIR 1970 SC 992. Their 
Lordships while dealing with a case under 
the Madras Co-operative Societies Act 
ete as under in paragraph 8 at page 


“The requisite opinion has indis- 
putably to be formed honestly and after 
applying his mind by the Registrar to the 
relevant materials before him the only 
condition precedent for taking action 
under Section 72 (1) is financing Bank to 
which the society is indebted (vide sub- 
section (8). There is no other require- 
ment or condition precedent laid down by 


the Legislautre which the Registrar must 


fulfil before he acts in the matter of 
supersession of the Committee.” 


Sub-section (6) of Section 72 of the said 
Act made it obligatory on the Registrar to 
consult the financing Bank before taking 
any action under sub-section (1) and the 
said provision appears to be in pari’ 
materia with the Proviso to sub-section 
(1) of Section 53 of the Act. The Proviso 
clearly lays down that the order of super- 
session shall not be passed without pre- 
vious consultation with the Reserve Bank. 
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Thus it clearly indicates that consultation 
is a condition precedent to the exercise of 
power of supersession and as stch 
mandatory. 


16. The learned Advocate General 
urged that even if consultation is held to 
be mandatory. there has been sufficient 
compliance with the provision in the är- 
cumstances of this case. He pointed sut 
that a copy of the notice dated 23-4-70 
vide annexure ‘A’ was forwarded to -he 


Reserve. Bank with a request to send its 


opinion within 15 days and. therefore. if 


the Bank failed ‘to send an opinion as Je- - 


sired it should be held that the requice- 
ment as to consultation had been duly dul- 
filled. He further submitted that even it it 
is held that for obtaining opinion of -he 
Reserve Bank it was necessary to forward 
to the Bank the reply of the Committee to 
the notice that condition. has also been ful- 
filled because the Committee itself Ðr- 


warded a copy of its reply to the Bank as, 


would appear from the eneomemcut on 
Annexure ‘C’ ”. 


. 17. | Shri Gupta. on the other hend 
contended that for a proper consultation 
it was necessary for the Registrar to 3b- 
tain the opinion of the Reserve Benk 
after furnishing it full material on which 
an opinion could be formed and should 
have passed the order after taking into 
consideration such opinion. 


18. This leads us to the considera- 
tion of the question what the word ‘con-~ 
sultation’ implies. The ordinary dictionary 
meaning of the word ‘consult’? is ‘to ask 
advice of’: ‘to take counsel’: and. ‘to œn- 
sider jointly’, In 16 A. C. JS 1242 it nas 
been stated as under regarding the word 
‘consult’:— 


“While the word “consult” is fre- 
quently defined as meaning to annly 
to for direction or information or 
to ask the advice of, as to consult a lew- 
yer or a physician. or to obtain direction. 
information or advice as to one’s heaith, 
it is also frequently defined in a more 
general sense as meaning to discuss some- 
thing together or to deliberate, sesse... ussi 
to Confer CC. .cccsscccccces 


The word aie or ‘consultation’ may 
assume slightly different shades of mean- 
ing according to the context in which it 
occurs. and, therefore the exact iImrort 
thereof in any particular enactment must 
be determined with due regard to the 
context in which it occurs and the purrose 
indicated therein, 


19. In Rollo v. Minister of Tcwn 
and Country Planning. (1948) 1 All ER 
13. Bucknil L. J. while construing the 
word ‘consultation’ occurring in sub- 
section (1) of Section 1 of the New Tcwn 
Act. 1946. observed as under: 
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“Consultation in tthe sub-section 
means that on the one hand. the Minister 
must supply sufficient information to the 
local authority to enable them to tender 
advice, and, on the other hand, a suffi- 
cient. opportunity must be given to the 
local authority to tender that advice.” 


20. In R. Pushpam v. State of 


- Madras, AIR 1953 Mad 392. Subbarao J. 


(as he then was) construed the word ‘con~ 
sult’ occurring in Sec. 43 of the Madras 
District Municipalities Act at page 393. 
Col. 1 as under:— 


“The word ‘consult’ implies a con- 
ference. of two or more persons or an 
Impact of two or more minds in respect 
of a topic in order to enable ‘them to 
evolve a correct. or at least. a satisfactory 
solution, Such a consultation may take 
place at a conference table or through 
correspondence. The form is not material 
but the substance is important. It is neces- 
sary that the consultation shall be direct-. 
ed to the essential points and to the core 
of the subject involved in the discussions. 
The consultation must enable the con- 
sulter to consider the pros and cons. of 
the question before coming to a decision.” 


21. The very object of consulta- 
tion is to obtain the view of the person 
or body .to be consulted in order to arrive 
at some conclusion in respect of the 
matter on which the advice is sought. No 
doubt the best way to consult would be 
to discuss the entire matter at a confer- 
ence table so that there mav be a full and 
fair exchange of views but that is neither 
possible nor feasible in many cases. In 
our view the requirement as to consulta- 
tion would be duly fulfilled if the person 
to be consulted is supplied with all 
material available on the basis of which a 
particular conclusion has to be reached 
and his cpinion is sought on the points 
in issue after indicating how the autho- 
rity which seeks to consult views the 
matter. 

22. Thus the following two con- 
ditions must be fulfilled in order to 
make the consultation effective and mean- 
ingful and not merely sunerficial:— 


(1) Sufficient information or in other 
words all relevant material must be sup- 
plied to the person to be consulted to en- 
able him to tender advice, inviting his 
attention to the points on which the ad- 
vice is sought. indicating how the autho- 
rity seeking advice views the matter: 

(2) sufficient opportunity must be 
given to such person to tender that 
advice. 

In our view neither of these conditions . 
has been fulfilled in the present case. 

23. In this case all that was done by 
the Registrar was to forward a conv of 
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the show cause notice containing charges 
against the Committee (Vide Annexure 
‘A’) to the Reserve Bank inviting their 
Opinion in tae matter within 15 days. It 


appears that the business of the Reserve . 


Bank is trarsacted in English and so the 
proper course would have been.to send 
along with the copy a D. O. letter in 
English requesting them to vive their 
opinion in the matter. That has not been 
done. Apart from this there is nothing 
to show tha™ the coboy was actually des- 
patched and was received by the Bank 
or that it atvracted the notice of the Bank 
authorities. For this we are required to 
rely on the presumption of regularity of 
the official ects. But even assuming that 
copy was rezteived by the Bank autho- 
rities thev. could hardly express anv 
opinion in. the matter unless the reply of 
the Committee to the said charges was 
forwarded te the Bank with such .com- 
ments as the Registrar proposed to make 
thereon. It is no doubt true’. that the 
Committee cf its own accord forwarded a 
copy of its reply Annexure ‘B’ to the 
Reserve Bark but again it is extremelv 
doubtful if the Bank authorities could con- 
nect the two documents and realise the 
importance end urgency of the matter to 
convey their opinion in the matter. The 
proper course for the Registrar was to 
send a copy himself inviting attention of 
the Bank to the earlier communication and 
requesting them to favour him with their 
opinion. Ths has not been done. 


24. Tne Registrar did not even 
care to purswe the matter and to send any 
reminder or to press for an opinion at an 
early date b2fore taking a decision in the 
matter. thus it. appears that a mere forma- 
lity of sending a copy of show cause not- 
ice was performed and a decision .was 
taken without taking any steps to obtain 
the opinion of the Reserve Bank in the 
matter. 


25. If has been suggested on be- 
half of the vetitioner that this was done 
deliberately to avoid an unfavourable 
opinion by -he Bank because the Apex 
Bank (M. P. State Co-op. Bank) which had 


been consulted in the matter had advised | 


the Registrar against sunersession. There 
appears to ke some force in this conten- 
tion particularly in view of the fact that 
the petitioner was obliged to file a writ 
petition to cbtain a decision from the 
Government on the appeal preferred by 
the Committ=e. 


26. We mav here refer to a recent 
decision of this Court in Manik Rao v. 
Registrar. Ch-operative Societies. M. P. 
No. 362 of 1970 (JBL) decided on 1-3 1971. 
(Madh Pra). The following observations 
in that order are pertinent: 
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“The impugned order indicates that 
the Reserve Bank was sent a letter on 
lith March, 1970. proposing that the 
Managing Committee of Betul Co- 
operative Central Bank intended to be 
superseded and since no reply was receiv- 
ed from the Reserve Bank. the superses- 
sion order was passed on 8th April. 1970. 
We are not satisfied that this was suffi- 
cient compliance of the proviso to’ Sec- 
tion 53 (1) of the Act. Obviously the in- 
tention of this proviso is to get the opin- 
ion of the Reserve Bank before ordering 
supersession of a Co-operative Bank. [f 
there was any delay in getting a renlv. 
either reminders or a special ‘messenger 
could have been sent to obtain the opinion 
of the Reserve Bank.” 


In the aforesaid circumstances it was held 
that the Registrar acted with great hurry 
and against the spirit of the M. P. Co- 
operative Societies Act. The observations 


are equally applicable to the present case 


and we have no hesitation in holding that 
order of supersession was passed bv. the 
Registrar without proper, consultation as 
required by the sub-section (1) of Sec- 
tion 53 of the Act and as such the order 
of supersession As bad. 


27. - -The learned counsel for the 
peice: has also questioned the order 
of supersession on the ground that the 
Committee was not given due opportunity 
to show cause against the proposed order 


-as required by sub-section (2) of section 


53 of the Act. In this connection it has 
been pointed out that the Committee was 
not given any opportunity to adduce evi- 
dence and to explain its position in the 
matter at an oral hearing. 


28. The learned Advocate General 
on the other hand contended that the 
power to supersede the Committee is 
purely an administrative power and not 
in the nature of a quasi-judicial power 
and as such the principles of natural 
justice which are usually applicable to 
quasi-judicial matters are not attracted 
in this case. He also submitted in the 
alternative that wiving of a show cause 
notice to the Committee and acting after 
taking the reply into consideration was 
sufficient compliance with the provisions of 
the Act. We need not however. go into 
this matter. which was no doubt discussed 
at some length at the Bar. because we are 
of the view that the order of sunersession 
is bad for want of prior consultation with 
the Reserve Bank. 


29, The learned Advocate General 
also referred to sub-section (11) of Sec- 
tion 53 as amended by the amendement 
Act of 1970 and tried to construe it in a 
manner suggesting that it confers on the 
Registrar an overriding power of super 
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session independent of sub-section (1) of 
Section 53 of the Act. We do not. how- 
ever, find any merit in this contenvion 
whatsoever. A plain reading of this 
sub-section clearly indicates that it 
merely confers an overriding power on 
the Reserve Bank to have a particular 
Managing Committee superseded by the 
Registrar in the circumstances ` specified 
therein. It does not confer anv in- 
dependent power on the -Registrar.. The 
power of the Registrar to supersede is con- 
ferred solely by sub-section (1) of Seczion 
53 of the Act and must be exercised in 
accordance with the provisions thereof and 
the other provisions connected therein. 


30. Although we would tave 
ordinarily quashed the order of sunerses- 
sion on the grounds aforesaid but it ap- 
pears to us that it would not be prover to 
do so now at this stage for the following 
reasons. The Committee in question as- 
sumed office on 6-11-68 and its term as 
fixed under the bye-laws expired on €-11- 
71. This position was not disputed before 
us. Shri Gupta. however. pointed out that 
under the bye-laws this committee could 
continue in office until the new Committee 
was installed in its place. But that 
would mean hardly a few davs after 6- 
11-68. It has been brought to our notice 
that the period of supersession has been 
extended till June 1971 and could even 
be extended further. This is a matter with 
which the Bank itself is concerned. It is 
Significant that the Bank has not joined 
the petitioner in filing this petition and 
has not even made a party to this zase. 
In these circumstances the petitioner who 
was merely one of the members of the 
managing Committee has no locus standi 
to question the sunersession beyond the 
term of the Committee itself. In these 
circumstances we decline to interfere with 
the impugned order. It may be mentioned 
that this Court adopted a similar ccurse 
in Misc Petn. No 362 of 1970 (JBL) D/- 
1-3-1971 (Madh Pra) (supra) in somewhat 
Similar circumstances. 


31. The petition. therefore. fails 
and is hereby dismissed. We however. 
make no order as to costs in the circum- 
stances of the case and direct that the 
security amount deposited by the peti- 
tioner shall be refunded to him. 


Petition dismissed. 
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Bhartendra Singh, Petitioner v. Ram~ 
sahai Pandey and others, Respondents. 
: oon Petn. No. 1 of 1971. D/- 9« 


(A) Representation of the People Act 
(1951), Section 83 (1) Proviso — Affidavit 
In Support of allegations of corrupt pra- 
ctices — Affidavit verifying that the cor- 
rupt practices pleaded in petition were 
true to the knowledge and information 
received and believed to be true bv elec- 
tion petitioner — Affidavit defective — 
Defect held was not fatal and petitioner 
allowed to file correct affidavit. (X-Ref:— 
Civil P. C. (1908), O. 19, R. 3) (X-Ref:— 
M. P. High Court Rules and Orders, 
Chapter III, Rule 4) (Para 6) 

(B) Representation of the People Act 
(1951), Section 83 (1) (c) — Verification of 
petition — Verification that contents of 
paragraph 1 to end of petition were true 
to information received and believed to 
be true by the Petitioner — Verification is 
not defective. AIR 1955.SC 610 Followed. 

(Para 8) 

(C) Representation of the People Act 

(1951), Section 80 — Election petition by 


voter —- Written statement by defeated. 


candidate raising pleas which should have 
formed subject of election petition — 
Pleas cannot be allowed to be raised. (X- 
Ref:— Constitution of India, Art. 329 (b).) 
(Paras 17, 20) 
(D Representation of the People Act 
(1951), S. 123 (3) — “Religious symbol” 
— “Calf and cow” whether a religious 
symbol. 


The calf and cow symbol is not a 
religious symbol. It is true that a cow is 
held in veneration by the Hindus. but 
this fact alone will not make the election 
symbol of ‘calf and cow’ a religious sym- 
bol. It mav be that at the time of one’s 
death. the tail of a cow is given in the 
hands of a dying person with an idea 
that he may cross the river of death 
but it cannot be said that on the election 
symbol, there is a visible representation of 
a thing or concept which is religious. 

(Paras 60. 61) 

People on Diwali day worship their 
Bhai Khatas, Raiputs worship their wea- 
pons, and similarly other things are 
worshipped in one form or the other by 


‘some of the communities. but these things 


by themselves will not be taken as re- 
ligious symbols. It is, therefore. clear 
that an election symbol of ‘calf and cow’ 
by itself will not be a religious symbol 
unless these characteristics or attributes 
which go to make it a religious symbol 
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are present there. Then again. everv- 
thing that is holy or sacred will not be a 
religious symbol unless there is something 
ən the election symbol to point out to 
this effect. The election symbol of ‘calf 
and cow’, as it stands. does not point out 
anything about its Godliness or holiness. 
Unless that is there. it would not make 
such a symbol a religious symbol. 

(Para 61) 


_ (E) Representation of the People Act 
(1951). Section 123 — Corrupt practices 
= Evidence and proof — Standard. 


Corrunt practice is in the nature of a 
auasi criminal charge. and the standard 
of proof required to prove the same is 
similar to the one required for proving a 
criminal charge and. therefore it should 
be proved beyond a reasonable doubt. 

(Para 80) 


(F) Representation of the People Act 
(1951). Section 123 (5) — Corrupt pract- 
ices — Hiring or procuring of vehicle or 
vesse] — Proof — It must be proved bv 
election petitioner that the vehicle is 
either hired or procured by the returned 
candidate or his agent and that it is used 
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for carrying voters. (Para 87) 
Cases Referred: Chronological Paras 
AIR 1969 SC 395 = (1969) 1 SCR 
499, Narbada Prasad v. 
Chhaganlal 32. 37. 82 


AIR 1969 SC 734 = (1969) 3 SCR 
217. Manubhai v. Popatlal 32. 37. 82 
AIR 1969 SC. 851 = (1969) 3 SCR 
400, Kanti Prasad v. Purshottam- 
das . 32. 37. 82 
AIR 1965 SC 183 = (1964) 6 SCR 
750. Jagdey Singh v. Pratap 
Singh 34. 40. 6I 
AIR 1965 SC 669 = (1965) 1 SCR 
712. Ramanbhai v. Dabhi Aiit 
Kumar 32. 34. 36 
AIR 1965 SC 677 = (1965) 1 SCR 
175. Sheopalsingh v. Ram Pratan 34 
3965 Doabia’s Ele. Cases 208 
Bhagirath v. Rishabh Kumar 34 
AIR 1964 Madh Pra 1 = 1963 Jab 


LJ 997. Bhagirath v. Rishabh 

Kumar 34. 39 
AIR 1963 Gui 315. Ramanbhai v. 

Ajit Kumar 32. 36 


AIR 1960 SC 148 = (1960) 1 SCR 

953. Shubhnath v. Ram Narain 32. 34. 35 
AIR 1960 SC 770 = 1960 SCR 91. 

Balwan Singh v. Lakshmi Narain 87 
AIR 1960 Madh Pra 27 = 1960 Jab 

LJ 455. K. C. Sharma v. Rishab 

Kumar 34. 39 
AIR 1960 Pat 566 = 21 Ele. LR 108. 

Ramnarain Prasad v. Subnath 32. 35 
ATR 1959 SC 855 = (1959) Supp (2) 

SCR 748. Ram Dial v. Sant Lal 65 
ATR 1959 All 427 = 15 Ele. LR 370. 

Karan Singh v. Jamuna Singh 34. 38 


Ramsahai (Surajbhan JJ ‘A. I. Re 


AIR 1955 SC 610 = (1955) 2 SCR 
428. Bhikaji Keshao Joshi v. 
_ Brijlal Nandlal Bivani 8 
AIR 1954 SC 513 = 1955 SCR 509. 
Vashit Narain Sharma v. Dev 


_ Chandra 90 
AIR 1954 SC 686 = 1955 SCR 608, 
Jamuna Prasad v. Lachhiram 34 
(1954) 9 Ele LR 149 (Ele. Tri. — 
Gwalior) Lachhiram v. Jamuna 
Prasad Mukhariva 37. 39 
(1953) 7 Ele LR 301. Mast Ram v. 
Harnam Singh Sethi 65 


V. K. S. Choudhary and R. K. Thakur. 
for Petitioner. V. S. Dharmadhikari, J. 
P. Baipai. R. K. Pandey. P. C. Khare and 
D. M. Dharmadhikari (for No. 1). J. P. 
Dwivedi and U. S. Tiwari (for No. 6). for 
Respondents. 


ORDER (Dated 9-7-1971) :— (On pre- 
liminary issues Nos. 8 (a) & (b). 9. 10. 11. 
14 & 15). 


I. Issue Nos. 8 (a) and 8 (b):—~ 
Shri Thakur the learned counsel for 
the petitioner. has submitted that as the 
respondent No. 7 is neither a necessary 
nor a proper party for the decision of this 
election petition and thus his name is 
struck off from the array of the respon- 
dents. the allegation made in paragraph 12 
of the petition and the particulars suppli- 


ed in annexure 7 are not now necessary.. 


and paragraph No. 12 of the petition mav 
be permitted to be struck off. Counsel for 
the other parties have also raised no ob- 
jection to this submission. and the result 
is that paragraph No. 12 of the petition is 
ordered to be struck off. With this view. 
it is not necessary to go into the auestion 
whether the allegation made in this para- 
graph suffers from lack of material parti~ 
culars. As a consequence. it is now un- 
necessary to keep the issue for proof. and 
it is also. therefore, struck off. 


2. TI. Issue No. 9:— Shri 
Dharmadhikari, the learned counsel for 
respondent No. 1. has taken me through 
the affidavit filed by the petitioner and 
contended that in para 1 (A) of the affi- 
davit. the petitioner has said that corrupt 
practices pleaded in paragraphs 3 to 6 of 
the petition along with the pleadings in 
paragraph 2 of the same petition and in 
paragraphs of the annexures 1.2 and 3 
along with their full leaf-lets. are true to 
his knowledge and information received 
and believed to be true and in paragraph 


(b) again he has said that the statements - 


made in the abovesaid paragraphs are 
true to his information. which are not 
according to the provisions of Order 19. 
Rule 3 of the Code and the affidavit is. 
therefore, defective. 


3. Shri Thakur. the learned coun- 
sel for the petitioner. on the other hand. 
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has urged that in para B of his affidavit. 
he has again repeated: that the aforesaid 
statements are true to his information 
also and thus there is no defect im the 
form of the affidavit filed which mav 
only be a repetition. 


å. T have heard the learned coun- 
sel for the parties and given my careful 
consideration to the auestions raisei be- 
fore me. and I am of the opinion that the 
affidavit filed by the petitioner is not in ac- 
cordance with the law. 


5. It is true that the Proviso . to 
S. 83 of the Representation of the People 
Act. 1951. does provide that where the 
petitioner alleges any corrupt practice. 
that petition shall also be accompanied by 
an affidavit in the prescribed form in sup- 
port of the allegation of such corrupt 
practice and the particulars thereo=. and 
the renson for the same is obvious. as. if 
the affidavit is found to be false, the de- 
ponent can be made liable for periurv. 
Rule 94 (a) of the Conduct of Elsction 
Rules, 1961. provides that the affidavit re- 
ferred to in the Proviso to sub-section (1) 
of Section 83 of the R. P. Act shall be 
sworn before a magistrate of the First 
Class or a Notary or a Commissioner of 
Oaths and shall be in the form No. 25. 


6. Order 19 of the Code of Civil 
Procedure deals with affidavits. Rule 3 of 
this Order says that affidavits shall be 
confined to such facts as the deporent is 
able of his own knowledge to prove 
except on interlocutory applications on 
which the statements of his belief mav be 
admitted. provided that the grounds 
thereof are stated. In the instant case. 
the petitioner. in paragraph A of the affi- 
davit. as aforsaid. has said that tke cor- 
rupt practices alleged in paragrapks 3. 4 
and 5 and 6 of his petition. along w-th an- 
nexures are true to his knowledge end in- 
formation received and believed to be true 
which appears to be meaningless. as the 
identical facts cannot be verified both on 
knowledge and information. Rule 4 of 
Chapter III of the High Court Rul#s and 
Orders also says that except in intsrlocu- 
tory proceedings. the affidavits shall 
strictly be confined to such facts as the 
declarant is able of his own knowledge to 
prove. So the contention raised by Shri 
Dharmadhikari is correct and as the defect 
found in the affidavit is not fatal. the 
petitioner is allowed to file a zorrect 
affidavit before the Court durirg the 
course of the day. and the issue is cecided 
accordingly. . 


7. Ill. Issue No. 10:— Shri 
Dharmadhikari. the learned counsel for 
respondent No. 1 has not been adle to 
point out as to how the verification made 
by the petitioner at the end of his peti- 
tion is defective. 
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8. Section 83 (c) of the Representa- 
tion of the People Act says that an election 
petition shall be signed by the petitioner 
and verified in the manner laid down in 
the Code of Civil Procedure 1908 for the 
verification of the pleadings. O. 6 R. 15 (2) 
which deals with verification of the plead- 
ings clearly says that the person verifving 
shall specify by reference to the number- 
ed paragraphs of the pleadings what he 
verifies from his own knowledge and what 
he verifies upon information received and 
believed to be true. The petitioner in his 
verification of the petition has said that 
he had verified the contents of paragraphs 
1 to the end of the petition as true to his 
information received and believed to be 
true. The-object of verifving is to fix on 
the party verifying the responsibility for 
the statements that he makes. It is true 
that the court is bound to see in every 
case that the pleadings are verified in the 
manner prescribed as the verification is 
not treated as a formality. In the instant 
case, in my view. the verification made by 
the petitioner is proper and I am support- 
ed in my view by the ruling of the Sup- 
reme Court in Bhikaji Keshao Joshi v. 


. Brijlal Nandlal Biyani. AIR 1955 SC 610. 


9. This issue is. therefore, decided 
in favour of the petitioner and against the 
respondent No. i. 


= Q IV. Issue No. 11:— The respon- 
dent No. I has raised an objection in para 
15 of his written statement that the peti- 
tioner having not complied with the pro- 
visions of Section 81 (1) (3) of the R. P. 
Act. 1951. the petition was liable to be 
dismissed. and therefore. this issue was 
framed. ; 


11. Shri Dharmadhikari has 
rightly conceded before me that there is 
no such non-compliance and as a result. 
this issue stands decided in favour of the 
oe and against the respondent 

o. i. 


12. V. Issues 13, 14 and 15:— 

The above three issues are connected 
and it would be convenient to deal with 
them together. 


13. These issues were framed on 
the acditional pleadings of the respondent 
No. 6, and they are three in number. viz. 

(i) the election was rigged - with in- 
genious devices, i. e. the ballot paper was 
subiect to chemical treatment and the 
election deserved to be set aside. . 


(ii) the amendment of old Rule 56 of 
the Conduct of Election Rules, 1961. is 
ultra vires and that had materially affect- 


-ed the result of the election. and 


(iii) the illegal reservation of the 
symbol for the Congress (J) and its allot- 
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ment to respondont No: 1 has materially 
affected the result of the election. 


14. This election petition has been 
filed by a voter of Rainandgaon Parlia- 
mentary (Lok Sabha) Constituency. Res- 
pondent No. 6 is the defeated candidate 
at the election. The petitioner in para- 
graph 2 of his prayer clause has praved that 
respondent No. 6 should be declared duly 
‘elected as a returned candidate from this 
Constituency. Respondent No. 6 in para- 
graph 10 of her written statement has 
prayed that the election petition be allow- 
ed with costs. It is also pertinent to note 
that no recriminatory petition has been 
filed under Section 97 of the Representa- 
tion of the People Act. 1951. 


15. The question for decision is. 
whether respondent No. 6 is legally com- 
petent to raise those additional pleas as 
in A. B. and C. as aforesaid. 


16. Shri Dwivedi. the learned 
counsel for respondent No. 6. has argued 
that as the Code of Civil Procedure is ap- 
plicable to the election petitions. the re- 
spondent No. 6 is competent to raise all 
these pleas vide Order 8. Rule 2. and 
there is nothing in Section 100 of the Re- 
presentation of the People Act. 1951. to 
disentitle the respondent from raising any 
plea which is available to the petitioner. 
Shri Thakur for the petitioner has also 
supported him, but Shri Dharmadhikari, 
the learned counsel on behalf of the res- 
pondent No. 1. has invited my attention 
to Article 329 (b) of the Constitution as 
well as to Section 80 of the R. P. Act and 
other relevant sections. and urged , that 
the respondent No. 6 had not come be- 
fore the court with an election petition. 
and she could not be allowed to raise 
those allegations which virtually take the 
form of a new election petition and that 
too after the period of limitation was over. 


17. Having heard the learned coun- 
sel for the parties. I have formed the 
opinion that respondent No. 6 cannot be 
allowed to raise those allegations which 
virtually make her written statement as 
an election petition for the reasons I pre- 
sently show. 


18. . Article 329 (b) of the Constitu- 
tion provides that no election in either 
Houses of Parliament...... Shall be called 
in question except by an election peti- 
tion presented to such authoritv and in 
such a manner as may be provided for by 
or under any law made by the appro- 
priate legislature. Section 80 of the Re- 
presentation of People Act. 1951. clearly 
provides that no election shall be called 
in question except by an election petition 
presented in accordance with the provi- 
sions of this part. Section 81 deals with 
the presentation of the petition and Sec- 
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Section 83 deals with the contents of the 
petition and Section 84 deals with the re- 
lief that may be claimed bv the petitioner. 
Section 97 deals with recriminatorv peti- 
tions and the procedure is prescribed 
therein. When a declaration is sought by 
a petitioner that he himself or anv other 
candidate should have been duly elected. 
virtually it becomes an election petition 
as he has to deposit the securitv referred 
to in Sections 117 and 118 respectively of 
the Representation of People Act. 1951. 
Section 100 deals with the grounds for de- 
claring the election to be void. Clause (d} 
(iv) of this Section deals with any non=- 
compliance with the provisions of the Con- 
stitution or of the Representation of the 
People Act or any rules or orders made 
thereunder. 


19. The allegations made in ad- 
ditional pleas A. B and C. are fully cover- 
ed under this clause. It is not in dispute 
that none of the aforesaid yrounds are 
covered by the election petition and an 
amendment sought to that effect has been 
refused by my order dated 8-7-1971. 


3 20. Now the auestion that arises 
is. whether the respondent No. 6 could be 
allowed to raise such pleas which should 
have formed the subiect of an election 
petition, but have not been incorporated 
therein. In my opinion. this is not legally 
permissible. For example. a petition fails 
on the ground on which it is made and if 
any of the respondents raised a new 
ground of charge or corrupt practice in 
his written statement which is not includ- 
ed already in the election petition, neither 
it stands to reason nor is it allowed by 
the provisions of the Representation of the 
People Act that any election of a success- 
ful candidate can be declared void (not on 
the grounds on which the petition fails, 
but on the ground of corrupt practice or 
contravention of certain rules under the 
Representation of the People Act. raised by 
the respondent). and in this case. for in- 
stance. the respondent No. 6 has herself. 
for the reasons best known to her. did 
not choose to file an election petition, and 
so she cannot be allowed such a relief. 


a1. It is pertinent to note that an 
election contest is not an action at law 
Or a sult in equity but it is a purely statu- 
tory proceeding unknown to the common 
law and the statutory requirements of the 
Election law must be strictly observed. 
It is again true that while the success of 
the candidate succeeding at an election 
should not be lightly interfered with and 
an election petition must strictly conform 
to the requirements of law. but the purity 
of the election process has to be safes 
guarded and it must be seen that people 
are not elected by flagrant breaches of law 
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or corrupt practices. It is also further 
noteworthy that the respondent No. 6 in 
my view cannot raise those pleas which 
virtually turn her written statement :n an 
election petition when she could have 
filed one in time but failed to do sp by 
raising especially. those issues about 
which there is no basis in the election 
petition itself, Order 8, Rule 2 of the 
Code of Civil Procedure in this case does 
not help her and Shri Dwivedi has not 
been able to point out anv legal autkoritv 
at the Bar whereby respondent No. 6 
could be considered to be legally ecmne- 
tent to raise such pleas anew as have 
been raised now in spite of the fact that 
there is no basis for them in the election 
petition and they are covered ander 
Section 100 (d) (iv) of the Act. 

22. I am. therefore. clearly cf the 
opinion that the pleas raised by respon- 
dent No. 6 (vide A. B. C) cannot be zilow- 
ed to form the basis of an issue anc con- 
sequently, issues 13, 14 and 15 are struck 
off, and the aforesaid issues are decided 


‘accordingly. 


(Dated 12-10- 1971) — 23. Tris is 
an election petition under Section 81. of 
the Representation of the People Act. 
1951 (hereinafter called the Act. by 
Shri Bharatendra Singh. a voter of 
Rajnandgaon Parliamentary (Lok Sabha) 
Constituency. against respondent No. 1, 
Shri Ram Sahai Pandey. who was got 
elected by a maiority of about one lakh 
of votes. All the six respondens had 
contested the election. 

24. The validity of the election of 
the respondent No. 1 has been chal_enged 
by the petitioner on various grounds viz. 
that the symbol allotted to the respondent 
No. 1. “calf and cow”? was a religious 
symbol as cow is worshipped in this con- 
stituency and is considered as ‘Gau Mata’ 
and ‘Laxmi’. and the ceremonies relating 
to her worship are detailed in paragraph 
3 of the election petition. It is alsc alleg- 


ed that the respondent No.1 has been. 


guilty of corrupt practice under Section 
123 (3) of the Act. It is further elleged. 
that the respondent No. 1 had addressed, 
a public meeting on 25-2-71 at Khatfragarh 
in connection with his election. in which 
he had made an appeal to the gathering 
there that if they failed to give vote for 
Gau Mata. they would be comznitting 
sin and go to hell. and that is a corrupt 
practice under Section 123 (2) (a) (ii) of 
the Act. An allegation has alsc been 
made in paragraph 5 of the electicn vpeti- 
tion that the respondent No. 1 hes been 
guilty of corrupt practice under Section 
123 (4) of the Act as he had made a state- 
ment which was false in relation to the 
candidature of the respondent No. 6. and 
the contents of such a false statement 
said to have been made are containd in 
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Annexure II. Jt is also alleged that one 
Bhagwandas Sahu of village Aniora. 
Tahsil Rajnandgaon, district Durs. with 
the consent of respondent No. 1 and his 
election agents had procured a jeep car. 
registration No. ORG 999. for the pur- 
pose of conveyance of the voters in the 
prohibited area of the polling booth No. 
25 at Kopedih in Khairagarh Tahsil on 
1-3-71, i.e. on the date of poll, and thus he 
has been guilty of corrupt practice under 
S. 123 (5) of the Act. It has also been 
alleged that by the improper reception of 
votes as detailed in paragraph 8, and an- 
nexure 4, of the petition. as also due to 
violation of Section 22 of the Act, as 
alleged in paragraph 9 of the petition and 
annexure 5.anppended to it. and on ac- 
count of the distribution of electoral chits 
to the voters during the poll, all this. 
has materially affected the result of the 
election. The petitioner has praved that 
the election of the respondent No. 1 be 
declared void and respondent No. 6 be 
declared to have been duly elected from 
this constituency. 


25. The respondent No. 1 con- 
tested the election petition and averred 
on the grounds inter alia that the symbol 
of “calf and cow” is not a religious svm~ 
bol even though a cow is looked with 
respect and reverence on account of her 
economic utility. and this symbol was 
allotted by the Election Commission of 
India. to the Indian National Congress 
(Ruling), and the decision of the Election 
Commission in this matter was final. and 
hence he denied the commission of anv 
corrupt practice under Section 123 (3) of 
the Act, as alleged. He also denied the 
allesations made in Annexure 1 to the 
petition. and the commission of corrupt 
practice under Section 123 (2) (a) (ii) of 
the Act as alleged in the petition. He 
further denied having made anv state- 
ment as detailed in Annexure 2 to the 
petition, and also the fact that he ever 
gave any consent to one Bhagwandas 
Sahu for hiring of jeep for the purpose 
of transporting voters. He also denied 
the fact that he had appointed anv polling 
agent. The other allegations made in para- 
graphs 7. 8, 9 and 10 of the election peti- 
tion were also denied. 


26. The following issues were 


` framed on the pleadings of the parties. 


Issues 


(1) Is ‘calf and cow’ a religious symbol 
within the meaning of Section 123 (3) of 
the Representation of the People Act. 
1951, and if so, what is its effect? 


(2) Did respondent No. 1 induce the 
electors that if they failed to put seal on 
‘calf and cow’ symbol for the purpose of 
his election. they will commit sin and 
suffer in hell? 
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(3) Did respondent No. 1 make a false 
Statement as detailed in paragraph 5 and 
amnexure 2 of the petition? 

(4) Did Bhagwandas Sahu of village 
Anjora, tahsil Rainandgaon, district Durg. 
procure jeep (registration No. ORG 999} 
for the purpose of conveyance of the 
electors on 1-3-1971 with the consent of 
thas respondent No. 1 and his election 


agents to prohibited area of polling booth. 


Nc. 25 of Kopedih, and as such has he 
committed a corrupt practice under Sec- 
tic 123 (5) of the R. P. Act? 

(5) Was there an improper reception 
of the votes as detailed in para 8 and an= 
ne<xure 4 of the petition and has it mater- 
lal y affected the result of the election? 

(6) Was there violation of Section 22 
of the R. P. Act as alleged in paragraph 9 
ani Annexure 5 of the petition and with 
wat effect? 


(7) Did respondent No. 1 get dis- 
triduted through his agents in the con- 
stituency during the Poll. elector-chits as 
alleged in para 10 and annexure 6 of the 
petion and what is its effect? 

(8) (a) Did respondent No. 7 get 
published and circulated annexure No. 7 
as alleged in paragraph 12 and annexure 
7 of the petition and what is its effect? 

(b) Does this allegation suffer from 
lac= of material particulars? ; 

(9) Is the affidavit filed by the peti- 
tioter not in the prescribed form and also 
not according to law? 

(10) Is the verification of the peti- 
tior not proper? 

(11) Has the petitioner not complied 
wita the provisions of Section 81 (1) and 
(3) of the R. P. Act and if so. is the peti- 
tior. liable to be dismissed? 

(12) Is respondent No. 6 entitled te 
special costs? 

(13) Does the election of the res- 
pondent No. 1 become void on account of 
con:ravention of the provisions of the 
Corstitution. the R. P. Act and the rules 
mace thereunder as detailed in para A 
of he additional pleadings and has it 
materially affected the result of the 
election? 

(14) Did the allegation made in para 
B of the additional pleas regarding the 
amended rule 56 of the Conduct of 
Election Rules 1971, is covered under 
Secon 100 (d) (iv) of the R P. Act. and 
if s. what is its effect? 


(15) Did an allegation made bv re- 
spordent No. 6 in para C of his additional 
pleas is covered under the provisions of 
Section 100 (d) (iv) of the R. P. Act. and 
if se, has it materially affected the result 
of tre election? 

(16) To what relief. if anv. the peti- 
tionər is entitled to? 
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27. Only respondents 1 and 6 con- 
tested the election petition. while res- 
pondents 2 to 5 remained ex parte. and 
respondent No. 7 was discharged during 
the interlocutory stage. 


28. Out of the issues framed in the 
case, Issues 8 (a). 8(b), 13. 14 and 15 were 
struck off, while issues 9. 10 and 11 were 
decided vide my order dated 9-7-1971 
passed during the interlocutory stage. 


29, Now I take up issues 1 to 7. 12 
and 16 and my findings on them are as 
given below.. 


_30. Issue No. 1:— 


This issue is based on the averments 
made by the petitioner in paragraph 3 of 
the petition. In brief it savs that the 
Parliamentary constituency in question 
consisted of 8 assembly constituencies and 
jt is mainly populated by Hindus. Among 
the Hindus also. the main population is of 
Gaharas, i. e. Gavaras, Yadavas and 
Ahirs (care-takers of milk giving animals). 
and this caste of Gaharas was about one- 
fifth of the total electors in the constitu- 
ency which can be safely said to be to the 
tune of 1.5 lakhs. These electors worship 
cow and calf and they treat them as their 
religious symbol. It is also alleged that 
they also worship this symbol on paper as 
their ‘Gau Mata’ and ‘Laxmi’. It is fur- 
ther alleged that from the cow-dung 
(Gobar), Goverdhan is made by the peo- 
ple in public as well as private places. 
and the ceremony. as referred to in the 
petition is as follows:—- 


“From the cow-dung (Gai-ka-gobar) 

religious symbol of ‘Gobardhan’ is created 
by the people in a public place and also 
in private places. Then ‘Gobardhan’ is 
worshipped and cow and calf. after 
‘Sohai’ ceremony are brought adiacent to 
the ‘Gobardhan’. and then front leg-toes 
of the cow and calf are touched on the 
‘Gobardhan’. and the cow and calf are 
then worshipped and fed with ‘Khichadi’ 
(a preparation of rice and pulse) and then 
the remaining ‘Khichadi’ is eaten by the 
people attending the ceremony as the 
‘Prasad’, Usually Goat and Cocks are 
also sacrified before the cow and calf for 
fulfiling the faith of prosperity. After 
this, by beat of village drums. the cow 
and calf are allowed to run awav and 
then the religious function ends with a 
followed group and Solo dances by the 
‘Gahara’ Hindus. The dances are also 
continued on the following days.” 
It is further alleged that the respondent 
No. 1 had known that cow and calf are 
worshipped by a maioritv of the electors 
in this constituency and that being their 
religious symbol. and he having used it 
in his election propaganda. has committed 
corrupt practice under Section 123 (3) of 
the Act. 
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„ .8l. The respondent No. 1 has 
denied these allegations and averred that 
‘cow and calf’ symbol is not religious in 
our country. and more particularly in the 
constituency in question. He further said 
that ‘cow and calf’ are respected on ac- 
count of their economic utility and not 
on any religious basis. He further alleg- 
ed that the symbol of calf and cow was 


given to the Indian National Congress. 


and he being an official candidate for the 
same, he contested the election on taat 
symbol. Thus in brief he denied the ccm~ 
mission of the corrupt practice allesed 
against him.: 


Section 123 (3) of the Act saysi 
"The appeal by a candidate or his 
agent or by any other person with the 
consent of a candidate or his election 
agent to. vote or to refrain from voting 
for any person on the ground of his re- 
ligion, race, caste, community or language 
or the use of. or appeal to religious arm- 


bols or the use of: or appeal to. naticnal. 


symbols, such as the national flag or the 
national emblem, for the furtherance of 
the prospects of the election of that can- 
didate or for prejudicially affecting the 
election of any candidate” is a corrunt 
practice. 


The corrupt practice alleged against the 
respondent No, 1 is regarding the use of 
religious symbol and an appeal made on 
this basis. The petitioner. in suppor: of 
these allegations, has relied on the docu- 
mentary as well as oral evidence. The 
petitioner has examined himself as F W. 
1. Bhanwarlal (P. W. 2). Vidyvabhushan 
Thakur (P. W. 6) Paltan (P. W. 8). Rema- 
nand Shukla (P. W. 10). Bishahuprasad 
(P. W. 11). Khemantsingh (P. W. 12), 
Bishalram (P. W. 14). Murlidhar (P. W. 15) 
Bhurvaram Jadhav (P. W. 16). Pendit 
Shambhunath Shastri (P. W. 17). Kedar- 
nath (P. W. 18) and Shri Maniklal Gwnta. 
Advocate (P. W. 19) to prove this issue. 
The respondent No. 1. on the other kand, 
for controverting the charge levelled 
against him. has examined himself as 
R. W. 1. and four other witnesses. 


32. Shri V. K. S Choudhari, the 
learned counsel for the petitioner. has 
taken me through the relevant portions 
of the evidence and invited mv attention 
to pages 336 and 481 of the issue of 
‘Kalyan’ (Ex. P-3) and to the Encvclo- 
pedia of Religion and Ethics. Vol. I. page 
507 and Vol 6. page 731. and also En- 
eyclopedia Britanica, at page 984. ‘While 
making a reference to Chapter X ‘Shlok’ 
21 of the Geeta. he contended that cow 
is not only the basis of our economy in 
India but she has a greater religious im- 
portance also. It is worshipped in the 
constituency for its holiness and consider- 
ed as sacred. for their subsists a feeling 
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in the minds of the people that she would 
help her worshipper to cross the river of 
death (Vaitarni) safely and take him 
straight to heaven. He also laid emphasis 
on the evidence on record as well as on 
the religious books: on the evidence led 
that there are 84 deities which have their. 
abode in a cow, representing 84 Gods in 
her, and strenuously argued that for the 


- aforesaid reason, it is all the more a re« 


ligious symbol and the respondent No. E 
having made use of the same in further- 
ance of his election. he is guilty of cor- 
rupt practice which is covered by Sec- 
tion 123 (3) of the Act. In support of his 
contentions Shri Choudhary relied on the 
rulings reported in Shubhnath Yy. Ram 
Narain, AIR 1960 SC 148. Ramnarain 
Prasad v. Subnath. AIR 1960 Pat 566, 
Ramanbhai v. Dabhi Ajit Kumar. AIR 
1965 SC 669. Ramanbhai v. Aiit Kumar 
AIR 1963 Gui 315. Narbada Prasad v. 
Chhaganlal. ATR 1969 SC 395. Manubhai 
v. Popatlal. AIR 1969 SC 734 and Kanti 
Prasad v. Purshottamdas. AIR 1969 SC 
851. 


33. Shri J. P. Dwivedi, the learn- 
ed counsel for the respondent No. 6 has 
also’: supported the case of the petitioner, 
He invited mv attention to Shlokas 28 and 
31 of the Mahabharat. at pages 5635 and 
2709 as also at p. 6348. and also to ‘Ram- 
charit Manas’. pages 157. 159 and 165. and 
Bhagwat Maha Puran‘ etc.. and submitted 
that Hindus believe in deification of a 
cow. She is Goddess. In the constitu- 
ency in question. Hindus worship her and 
this is proved by the evidence on record 


- with the result that ‘calf and cow’ is a 


religious symbol and the respondent No. 
1 having made use of the same is guilty 
of the corrupt practice under Section 123 
of the Act. 


34. Shri Dharmadhikari. on the 
other hand. has contended that ‘calf and 
cow’ is an election symbol and it is not a 
religious symbol. He made a distinction 
in Ex. P. 13 an election symbol. and Ex 
P-2, the photograph of a cow. where it is 
shown that there is abode of 84 deities in 
her. He stressed that Ex. P-13 cannot, 
by any stretch of imagination. show 
holiness or sacredness of a cow and the 
symbol of ‘calf and cow’ being allotted 
to the party to which-the respondent No. 
1 belongs. and he having made its use. 
cannot be found vguiltv of the corrupt 
practice as alleged against him. He also 
submitted that cow is resnected because 
of its economic utility and the petitioner 
has not proved beyond a reasonable 
doubt that the cow is worshipped in the 
constituency in question as the evidence 
on record is conflicting on the point. He 
has also cited rulings in support of his 
contentions reported in Karansingh W 
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Jamunasingh: 15 Ele LR 370 = AIR 1959 
All 427: AIR 1960 SC 148; Jamuna Prasad 
v. Lachhiram. AIR 1954 SC 686. K. C. 
Sharma v. Risheb Kumar. AIR 1960 Madh 
Pra 27. Bhagirath v. Rishabh Kumar AIR 
1964 Madh Pra I:. Bhagirath v. Rishabh 
Kumar 1965 Doabia’s Ele. Cases 208. 
Jagdev Singh v. Pratap Singh. AIR 1965 
SC 183: Ramankthai v. Dabhi Ajit Kumar, 
AIR 1965 SC 669 and Sheopal Singh v. 
Ram Pratap. AIR 1965 SC 677. 


In order to appreciate the contentions 
raised by both the learned counsel before 
me. it will be proper to refer to some of 
the rulings on the point under discussion 
and then to discuss’ the evidence with 
a view to see whether an offence of cur- 
rupt practice as alleged in the election 
petition is made out, 'as reauired bv law. 


35. In AIR 1960 SC 148 which 
was an appeal from the decision of the 
Patna High Court. reported in AIR 1960 
Pat 566. the returned candidate was an 
Adivasi. belonging to the Ho community. 
The electors in this constituencv largely 
belonged to Adivasi community. The 
symbol chosen by the party was a ‘Cock’. 
recognised by the Election Commission, 
and the question was. whether a 
was a religious svmbol. Their Lordshivs 
af the Supreme Court. keeping in view 
tae ceremonies performed bv the Adivasis 
while worshipping their important ‘deities 
used ‘cock’ for such ceremonies. held that 
on the facts of that case. ‘cock’ was not 
a religious svmbol though it was an in- 
strument for the worship of their deities, 
and it was further held that on the basis 
of the pamphlet in question an appeal was 
made on the basis of religion. 


36. In AIR 1965 SC 669 which 


was an appeal from the decision of the 
Guiarat High Court reported in AIR 1963 
Guji 315. their Lerdshins of the Supreme 
Court wherein the question was whether 
‘Star’ (Dhruv) was a religious svmbol., 
answered the question in negative and 
observed as follows:—~ 


“A reference to prophets or religions 
or to deities venerated in a religion or to 
their qualities and deeds does not nece~ 
ssarily amount to an appeal to the religious 
sentiment of the electorate. Something 
more has to be shown for this purpose. If 
for instance. the illiterate. the orthodox 
or the fanatical electors are told that their 
religion would be in danger or thev will 
suffer miseries or calamities unless thev 
cast their vote for a particular candidate. 
that would be auite clearly an appeal to 
the religious sentiment of the people. 
Similarly. if thev are told that the wrath 
of God or of a deity will visit them if 
they do not exercise their franchise in a 
particular wav or if they are told that 
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they will receive the blessings of God or 
a deity if they vote in a particular wavy. 
that would be an appeal to the religious 
sentiment. Similarly. if they are told 
that they should cast their votes for a 
particular candidate whose election sym- 
bol is associated with a particular religion 
just as the ‘Cross’ is with Christianity. 
that will be using a religious symbol for 
obtaining votes. But where. as in the 


case of the Hindu religion it is not possi- 
ble to associate a particular symbol with 





religion. the use of a symbol even when 


it is associated with some deity. cannot. 


« 
a 


without something more. be‘ regarded as 


a corrupt practice within the meaning of 
sub-section (3) of Section 123 of the Act. 


For instance. a particular obiect or a 
plant. a bird or an animal associated with 
a deity is used in such a wav as to show 
that votes are being solicited in the name 
of that deity or as would indicate that the 
displeasure of that deity would be incur- 
red if a voter does not react favourably to 
that appeal. it mav be possible to say that 
this amounts to making an appeal in the 
name of religion: But the symbol stand- 
ing by itself cannot be rerarded as an 
appeal in the name of religion.” 
lUnderlining is. mine] 


37. In lLachhiram v. Jamuna 
Prasad Mukhariva. (1954) 9 Ele LR 149 
(Ele. Tri.—Gwalior) the Tribunal of which 
I was also a member. decided that though 
the cow is an obiect of reverence amongst 
the Hindus. it is not a symbol of Hindu 
religion, and an appeal to save the cow 
is not. therefore. an apveal on the ground 
of religion or caste. Shri Chaudhary. re- 
ferring to this decision has made a dis- 
tinction that it is true that the cow is not 
a symbol of Hindu religion as a ‘Cross’ 
in Christianity, but cow is a  relisious 
symbol taking in view the observations 
made by Their Lordships in the rulings’ 
which I will refer to now. AIR 1969 SC 
395; Manubhai v. Popatlal. AIR 1969 SC 
734 and AIR 1969 SC 851 the auestion 
under consideration was not that of the 
use of cow as a religious svmbol. but in 
each of these cases. there was exhortation 
to the electors that unless they voted in a 
particular manner. they would be guilty 
of committing the sin of ‘Gau-Hatva’ 
which amounts to an’ attempt to induce 
voters to believe that unless they voted 
as exhorted thev would become the ob- 
jects of divine displeasure or spiritual 
censure, falling within the mischief of 
Section 123 (2) (a) (ii) of the Act. The re- 
levant observations of Their Lordships. 
which I have already referred to above. 
are as under:-~ 


“It is not necessary to enlarge upon 
the fact that cow is venerated in our 
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country by the vast majority of the peo- 
ple and that thev believe not only in its 
utility but its holiness.” 

38. In 15 Ele LR 370 = ATR 1959 
All 427 the question for decision was. 
whether a portrait of ‘Mahatma Ganchi’ 
was a national symbol. Their Lordships 
of the Allahabad High Corrt. while deal- 
ing with the definition of a symbol. as 
well as what should be the National swm- 
bol, observed as follows:— 

“Tt appears to us that. in considering 
the main question whether the portrait. of 
Mahatma Gandhi is a national symbol 
or not. the meaning of the word ‘symbol. 
which can approriately be applied. 1s 
only that under which it must aprear 
that this portrait represents something 
national by some natural fitness and that 
it would also be an emblem. If there is 
no fitness at all between what the portrait 
actually is and what it represents. it 
would be verv difficult to hold that it is 
a national symbol” 

39. In AIR 1960 Madh Pra 2° = 
(15 Ele LR 370 at p. 376) = (AIR 1959 All 
427) their Lordships of this Court. held 
that an appeal to vote for the candidate 
to protect the mother-cow is not an 
appeal on the ground of religion. and they 
also referred to a ruling reported. In 
Lachhiram v. Jamuna Parasad Mukhariva 
(1954) 9 Ele LR 149 (Ele. Tri. — Gwaior) 
See also AIR 1964 Madh. Pra. 1. 


40. In AIR 1965 SC 183. the aues- 
tion came up before their Lordshins of 
the Supreme Court to the effect whether 
‘OM’ flag was a religious symbol or Joes 
it in any way symbolises religion. ‘Lhelr 
Lordships in paragraph 10 of their iudg- 
ment have made the following observa- 
tions which have a great bearing on the 
question under discussion:— 


“The expression —— Om’ — is respect 
ed by the Hindus generally and has a 
special significance in the Hindu scriptures. 
It is recited at the commencement oi the 
recitations of, the Hindu religious works. 
Macdonell in his ‘A’ Practical Sankrit 
Dictionary’ states that ‘Om’ is the secred 
syllable used in vocations. at the com- 
mencement of pravers. at the begirning 
and of Vedic recitations. and as a re- 
spectful salutation: it is ‘a subiect of 
many mystical speculations. In’ the 
Sanskrit-English Dictionary by Monier- 
William, it is said that ‘Om’ is a secred 
exclamation which may be uttered az the 
beginning and end of a reading of the 
Vedas or previously to any pravers: it is 
also regarded as a particle of auspicious 
salutation. "But it is difficult to _ regard 
‘Om’ which is a preliminary to an incanta~ 
tion or to religious books. as having re- 
ligious significance, ‘Om’. it may be ad~ 
mitted. is regarded as having high spir- 
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itual or mystical efficacy: it is used at the 
commencement of the recitations of. relig- 
fous prayers. But the attribute of 


spiritual significance will not necessarily 


impart to its use on a flag the character of 
a religious symbol in the context in 
which the expression religious symbol 
occurs in the section with which we are 
concerned, A symbol stands for or re- 


presents something material or abstract 
in order to be a religious symbol. There 
must be a visible representation of a 
thing or concept which is religious. To 
‘Om’ high spiritual or mystical efficacy 
is undoubtedly ascribed: but its use on a 
flag does not symbolise religion or anv 
thing religious.” 

(The underlining is mine). 


Al. The petitioner. in paragraph 4 
of his statement has deposed that Rai- 
nandgaon Parliamentary constituency is 
mostly populated by Adivasis and Hindus 
and Yadavas who are the inhabitants of 
this constituency and are known as 
Gaharas and cow is mostly kept bv the 
inhabitants of this constituency. In para- 
graph 5 of his statement. he has stated 
that he considers cow as a ‘Gau Mata’ and 
‘Laxmi’, and has referred to the two 
ceremonies which take place in this con- 
stituency. One is that the tail of a cow 
is given in the hand of a dying person 
with an idea that he would go to heaven 
and at least save him from going to hell 
In paragraph 6 of his statement. he has 
referred to the second ceremony which. 
according to him. generally takes place 
on the Laxmi-pujan day (Dinawali). The 
people of the locality prepare a Gobardhan 
from the cow-dung and they worship 
both, Gobardhan as well as the cow. put 
on a neckless (Sohai) on her neck. and 
also sacrifice goats and hens before the 
cow and feed her with Khichadi (mixed 
rice and pulse) and whatever remains out 
of it, is distributed as Prasad. Gaharas 
put on clothes of different colours and do 
dancing etc. He has also said in para- 
graph 5 of his statement that he has vot 
a photograph of a cow. which is Ex. P-2, 
and he worships the same at his house. 
He has also denosed that the deities 


‘Bramha’, Vishnu’ and ‘Mahesh’ prevail 
in her and he has filed a copy of 
the issue of Kalyan, Ex. P-3. I will first 


discuss the question of relevance and eyi- 
dentiary value of Ex. P-2 in the context 
of the point at issue. 


42. Ex. P-2 is a photograph of a 
cow where she has been shown the abode 
of 84 deities (dewatas) and a Rakshas 
standing there with a view to kill her, 
The other witnesses of the petitioner 
have also more or less deposed in the 
same manner. and it is not necessary to 
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set out their evidence. Now the auestion 
arises, whetner Ex. P-2 has anything to 
do with an election symbol which is Ex. 
P-13 on record. It is true that had Ex. 
P-2 been the election symbol it may have 
been a religious symbol. but the auestion 
here is whether there is anything in Ex. 
P-13 which suggests that the ‘calf and 
tow’ is being shown either as a sacred or 
holy, and unless that is done, an election 
symbol by itself in my view will not be 
a religious symbol. So. this sort of evi- 
dence that Ex. P-2 shows abode of 84 
Devatas in a cow. has nothing to do with 
an election symbol which is merely a cow 
standing and calf milking. 
hold this part of the evidence is of no 
value to prove the corrupt practice alleg- 
ed against the respondent No. 1. 


43. Now. the question that comes 
next is about the two ceremonies. i. e. (i) 
Worship of a cow on the Gobardhan day 
és well as (ii) handing over of tail of a cow 
in the hands of a dying person and whe- 
ther on that account the svmbol of ‘calf 
and cow’ can be construed as a religious 
symbol. It is noteworthy that the evidence 
as regards the pujan (worship) of Gobar- 
dhan as given by the petitioner varies in 
mode which he has mentioned in the peti- 
tion. It also varies from whatever has 
been described by his own witnesses and 
there is no tniformity in the version of 
the witnesses. 


44, Bhanwarlal (P. W. 2) has onlv 
‘said that peorle in Chhattisgarh area wor- 
ship cow like their mother and its effect 
was that most of the people voted for ‘calf 
and cow’ symbol. In paragraph 4 he stated 
that people, especially Gaharas worship 
cow on the Diwali day. Firstly. he has 
not said as to how the-cow is worshipped. 
and simply worshipping of a cow like a 
mother will not make a religious svmbol 
of an ordinary election svmbol depicting 
‘calf and cow’. It is true that a mother 
deserves as much respect as possible on 
earth. but by respecting mother or wor- 
shipping her. she will not be a religious 
symbol. In traragravh 3 of the petition. 
the petitioner has said that a maioritv of 
the Gaharas is about more than one-fifth 
of the total electors in the Rainandgaon 
Parliamentary constituency and it is un 
to the tune of .1.5 lakhs but the petitioner 
either by oral or bv documentary evidence 
hes not proved this fact. It is true that 


90 % of the population of Durg 
district consists of Hindus and this 
is what the Durg District Gazet- 


teer, Vol. A. cage 55. shows. It does not 
mean that it consists of one-fifth or so of 
the total population of Gaharas who wor- 
ship the cow on the Diwali dav. It is 
further noteworthy that this Gazetteer 
dozs not mention prevalance of this cus- 
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tom in this district. At page 87 of this 
book, the subiect of ‘cattle’ is dealt with. 
but it also nowhere mentions about the 
custom of worship of the cow. being pre~ 
valent in any of the castes inhabiting this 
district. Had this custom been so popular 
and prevalent in this constitutency. there 
appears no reason why it should not have 
found place there. 


45. Shri Vijayalala Sawai (R. W. 3) 
who is an Advocate, and a resident of 
Khairagarh, on the other hand. has de- 
posed that there is no custom in this con- 
stituency to worship a cow. and more- 
over. the Gaharas. according to him. in 
Rainandgaon Parliamentary Constituency 
hardly consist of 1 or 2 houses in each 
village. It was. therefore. easy to produce 
the best evidence in this respect showing 
thereby that this kind of electors in this 
constituency consisted of one-fifth of the 
total population by documentary evidence 
but for the reasons best known to the 
petitioner, he has not been able to do so. 


46. Vidya Bhushan Thakur (P. W. 
6). a rival contesting candidate of res- 
pondent No. 1, has deposed in para 5 of 
his statement that this constituency is 
mostlv populated by Gaharas. Chhatris 
and Gonds and on the Diwali festival 
day. cow is generally worshipped and 
the festival is known as Pola. He has 
also stated that the farmers also worship 
their bullocks on this occasion and they 
hold a race of the bullocks. He has fur- 
ther said that the bullocks are worshiņnp- 
ed because they are of greater utility to . 
the farmers and the cow is worshipped 
with a feeling that God predominates in 
her. In paragraph 18 of his statement, 
he has gone to such a length in order to 
support the case of the petitioner that he 
has stated that there is no economic value 
of a cow, but there is a need due to 
religious requirements. All the products 
that a cow is able to give us is on relis- 
ious grounds, i. e. milk. cow-dung. gow- 
mutra (urine) and its progeny. As re- 
gards worship of the cow. he has said. 
that at the time of the worship of a cow. 
Chandan or Gulal is put on her forehead. 
This shows that he gives a different ver- 
sion as regards the worship of a cow 
on a Diwali dav. In paragraph 19. he 
has admitted that on the Desehara dav. 
weapons are worshipped and on Nag- 
panchami dav Nag (Snake) is worshipped 
and on the Vad-Savitri dav. Bad tree is 
worshipped. but according to him. there 
is a difference between a cow worship 
and a Bad tree worship. His evidence, 
therefore, is not worthy of credence. 


AT, Paltan (P. W. 8) in paragraph 
1 of his deposition has stated that a 
special worship of a cow takes place on 
the Diwali day where the cows are collect- 
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ed af a fixed place in a villege, 49. 
then Arti is done and thus caws 


are worshipped. Khichadi is prepared 
and cow is fed with some portion o2 it 
and the rest is distributed amongst the 
Villagers as Prasad. The cow is consider- 
ed equal to God and is thus worshipped. 
According to him, the Durg  distric: is 
mostly populated by Sahus who are 
Hindus and all the Hindus worship the 
tow. In paragraph 3. he has said tha: in 
the month of Shravan. Pola festival is 
held and the bullocks are worshinred 
and the villagers conduct a race of the 
bullocks. He has differentiated between 
the worship of a cow with that of a 
bullock and says that the bullock is wor- 
shipped on account of its economic tix 
lity while cow is worshipped because of 
religious reverence attached to her. In 
paragraph 4 again, he has said that a cow 
fis the Avtar of earth (Prithvi) and he 
has also referred to a Shlok in Ramayan 
which read as under:— 

“fax da ax da fea, HI ATH ar 
fe means that God only comes to ‘his 
earth for the service of those categories 
which are mentioned in the Shloka. He 
has not mentioned anything about the 
Gobardhan Puja along with the worship 
of a cow as deposed to by other wit- 
messes, though with some variations. If 
the cow is taken as an Avatar of eaz-th, 
ft is difficult to believe that the cow ‘s a 
Goddess. He appears to be an interested 
Witness and his evidence ig of no con~ 
sequence, 


48. Ramanand Shukla (P, W. 10) 
fn para 1 of his deposition has stated -haf 
this constituency is mostly populated by 
Hindus. and then comes Adivasis and the 
third community is that of Gaharas. He 
bas not mentioned definitely as to what 
fis the total strength of the Gahara pcpu- 
lation in this constituency. In para 2 he 
stated that the cow is worshipped gene-~ 
rally on the next day of Diwali and she 
fs Piven a bath on this day. The Gaharas 
are called and then they worship the cow, 
prepare Khichadi and give it to the zow 
and whatever remains is distributed as 
Prasad. In para 3. he further says chat 
they treat cow as mother, Laxmi and 
Goddess. In para 6, he has referrec to 
the ceremony which takes place when 
one is dying by giving the tail of a zow 
fin the hands of that dying person. sp 
that he may pass the river of death 
(Baitarani) safely. In paragraph 9, he 
has deposed that on the Gobardhan day, 
at one place, which is generally called 
Gothan. about 3 to 4 seers of cow-dung is 
collected at one place and then i: is 
erushed by cows first and then by the 
other animals, His evidence is also of no 
help and suffers from the same infirnity 
as is noticed in case of the other wit- 
messes as aforesaid, 
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Bishahuprasad (P. W. 11), in 
para 1 of his deposition has stated that 
cows are worshipped on the Diwali day 
in his constituency, first in the individual 
houses and then they are taken to the 
Gothan where all the people gather and 
worship them. Out of the cowdung, a 
Statute of Ganesh and Gauri are pre- 
pared and then they are worshipped along 
with the calf and then the cows are let 
off and then the people enjoy dance etc. 
He has further stated in para 2 that the 
cow is Goddess and repeated the story 
what the other witnesses said regarding 
giving the tail of cow in the hands of a 
dying man. In para 4 he has again said 
that though all the cattle of the village 
including she-buffaloes and bullocks are 
brought to the Gothan, the worship is 
nee to cows, calves and bullocks 
oniy. 

50. _It is clear from the evidence 
of this Witness, as also from that of the 
other witnesses, that everyone of them 
has given a different version regarding 
the worship of a cow on the Diwali day 
or on the next day of Diwali If this day 
was confined to the worship of cow in 
particular, it does not seem reasonable 
why every witness should give a different 
way of her worship. 


51. Khamantsingh (P. W. 12), in 
para 1 of his deposition has said that cow 
is worshipped generally at Gothan on the 
Kartik Purnima day; Khichadi is prepar- 
ed and cow is fed with it and the re- 
maining Khichadi is distributed amongst — 
the people as Prasad. There is also a 
Sahada Deo Statue installed there. Cow- 
dung is collected there and the cows col- 
lected there go over it and then itis used 
for Tika on the forehead of the people 
collected there. In para 7 he admitted 
that on the Laxmi Pujan day, silver, 
rupees, grains, Bahi Khatas etc. are wor- 
shipped. Cows as well as other wealth, 
both are considered as Laxmi. Now, it 
is Quite clear from his statement that his 
story of worship of a cow is altogether 
different. He has brought in the Sahada 
Deo at the Gothan. It appears that if 
Sahada Deo is installed there, the people 
worship the Sahada Deo and the people 
collected there may be feeding the cattle 
and enjoying in their own manner. 

52. Bishalram (P. W. 14) is a 
Yadav by caste. He is not in a position 
to say as to which caste of the people is 
greater in number in his constituency. As 
regards the worship of a cow, he has 
Stated in para 2 that they prepare 
Gobardhan from cow-dung and cow is 
made to stand there and then Arati is 
performed and thereafter. they put rice 
as well as flowers on their forehead and 
after the Puja and Arati, they touch their 
feet and then put flower-necklace as 
well as Sohai Mala on their necks. In 
para 4, he has referred to the handing 
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over of the tail of a cow in the hand of 
a dying person. In para 6 he says that 
2n the festival of Pola, in Chhattisgarh, 
Sullocks are worshipped ieee they are 
zonsidered as Laxmi In para 8 again, 
ne has stated that by Gobardhan, he 
means a hillock of cow-dung and they 
worship the same: It is apparent from 
nis statement, as aforesaid, that his story 


>f the worship of a cow is also different. 


from that deposed to by other witnesses 
as discussed above, 


53. Pandit Shambhunath Shastri 
P. W. 17) is an expert witness, produc- 
=d on behalf of the petitioner, He has 
deposed that in Atharva Ved, Pratham 
Khanda, Chapter IX, 7th Sukta, page 528, 
tow. is termed as Goddess in Mantra 
No. 1, and similarly, in Gau Upanishad, 
tow is taken as Goddess and Yagyavalka 
Smriti says. if one gives a cow in charity, 
he goes to heaven. In Mahabharat which 
is the premier Puran, cow is termed as a 
Soddess and he has similari y mentioned 
other texts where cow is known as 
=roddess. In para 10 of his statement. he 
nas stated that cow is a religious symbol, 
In para 12, he has said that in_ Garud 
Puran, it is written that by giving the 
tail of a cow in the hand of a dying 
Jerson, he can safely cross the river of 
death (Baitarni) and go to heaven, He 
Aas admitted in para 14 of his statement 
that goat is also mentioned as God in 
Atharva Ved at page 512, Sulta 5 He 
nas further admitted that it ae been 
mentioned in Yagyavalka Smriti at page 
71, Shlok 209, that if a person serves the 
patient or makes gift of Shaiya Dan, he 
is also equally entitled to go to heaven. 
He has also admitted that the Shlok that 
ne had cited from Agni Puran was from 
Shikitsa Puran and not from Dharma 
Puran. He has also admitted that in this 
>ook, there is also a mention of worship- 
sing elephants and the panch kavya is 
mainly intended for cure. He has fur- 
iher said that from the economie point 
Jt view. the cow is a property but not 
from the point of view of religion. He 
nas admitted that at page 5709 of Maha- 
harat book, it'is written in Hindi tran- 
slation that cow is a valuable thing but 
according to him, it is not correctly 
cranslated. In para 15, he has said that 
ne has read Geeta and according to it, 
od prevails in all and in everything. He 
ras also deposed that according to Hindu 
Shastra, we worship water, fire, earth 
ate. and sun jis also worshipped as God. 
Tt needs no emphasis that cow is a domes 
sic animal and is an object of great vene- 
mation. It is equally true that cow is 
zalle@d ‘Gau Mata’ and the reason for the 
same is obvious as her milk is a perfect 
Sood and it feeds children as well as 
adults. Its progeny in the form of bul- 
Tocks is very useful for cultivation and 
rransport purposes, and constitutes animal 
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wealth in the economy of our country. 
Hindus are specially grateful people and 
everything that is useful to them as a 
woole, they love and worship in one form 
Or the other, e.g. pen and inkpot, Bahi 
Khatas, weapons, horse, elephant and 
other things. But it does not mean thai 
because a cow is simply called ‘Gau 
Mata’, it is a religious symbol; The state« 
ment ‘of this witness does not prove that; 
for the purpose of election, a cow is 
worshipped according to the dictates of 
Vedas and Shastras in this constituency. 
The question again boils down to the fach 
whether ‘calf and cow’ is a religious 
Symbol for the inhabitants of this cons 
stituency, and this I will discuss later on. 


54. Shri Maniklal Gupta (P. W. 
T9) bas not said anything with respect 
to the worship of a cow on the Diwali 
day or on the next day, but in para 9 he 
has only said that he worships a cow and 
believes that Gods reside in her and peo- 
ple of Chhattisagarh at the time of death 
of a person, give her tail in the hands of 
a dying person so that he may cross the 
wiver of death (Baitarni) safely, 


55. Respondent No, I has only, 
said that cow. according to him is a use- 
ful animal for the benefit of the society. 
and that is why she is respected with a 
sense of gratitude and as regards the 
custom, said to be prevailing in the 
Chhattisgarh area of worshipping a cow, 
he has no idea about it, and naturally so, 
as he was new to the constituency. Thus, 
re evidence on this account, is of no 

Clip. 


56. Shri Vijaylal Oswal (R. W. 3), 

in para 4 of his statement has deposed 
r there is no custom in the consti~ 
tuency to worship cows, but the entire 
cattle are worshipped on the second day 
of Diwali, In every village. there is a 
fixed place where Sinhada Dev is already, 
installed and in the evening. all the 
village people gather there with all thein 
cattle which includes cows, bullocks, 
buffaloes, she-buffaloes, and they alsa 
build a small hillock out of the cow-dung 
which is known ag Gobardhan. There« 
after, a calf is chosen out of the herd 
and that is allowed to cross the Gobara 
dhan and then the entire village cattle 
cross the Gobardhan, This is the entire 
ceremony which is performed on thai 
day. This worship does not really mean 
the worship of a cow but it is worship 
oi a Nandi which is a token of bullock. 
In para 8 again, he has deposed that cow 
is regarded as not a sacred animal, buf 
it is looked upon with respect and there 
may be a slight difference in respect given 
to a cow and to a she-buffalo. A cow is 
mot worshipped amongst Hindus. In para 
15 he has said again about the Gobardhan 
Puja as follows:— 


a, 
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“I celebrate Diwali at my house and 
also attend the Gobardhan Puja the next 
day in my village Dabka. All the cows 
of the village are collected on that cay 
at Gothan and the witness also states 
voluntarily that other cattle also are œl- 
lected there. Neither the idol of Ganesh} 
mor that of Gauri are prepared at zhe 
time of Gobardhan Puja. ‘Suhai’ (sort of 
a necklace) is put on the neck of all -he 
cattle collected there”. 

57. Sheokumar Tiwari (R. W. 5) 
who lives at Khairagarh from his birth, 
in para 4 of his statement has deposed 
that nobody worships the cow daily by 
way of an Arati. but on the other hand, 
if the cow goes in one’s field for graz- 
ing purposes, the owner of the field or 
thei land, beats her by danda and taxes 
her to cattle-pound. The cow is sold and 
purchased and on the Diwali day and 
thereafter. people perform puja of their 
wealth in whatever form they may pos- 
sess it, ie. cows, bullocks, she-buffaloes 
ete, and they are animal wealth to the 
cultivators. 

58. It is proper to write someth- 
fing about the animal worship. In the 
Encyclopedia of Religion and Ethics, 
Vol. I. page 507. it runs as follows:— 

O "The origin of the Hindu respect for 
fhe cow is an unsolved problem. Un.ike 
Egypt. it is clear that India developed a 
respect for the animal in historic times, 
Of actual worship there is little to re- 
cord: but the panch-gavya, or five pro- 
ducts of the cow, are important faczors 
in exorcism and magic; as a means of 
annulling an unlucky horoscope, re-birth 
from a cow is simulated; the pious Hindu 
touches the tail of a cow at the moment 
of dissolution, and believes that it will 
carry him across the river of death; just 
as, in the last re-incarnation before the 
assumption of the human form, the zow 
receives the spirit and brings it across the 
river Vaitarni, which bounds the lower 
world. Cattle festivals are celebrated in 
Nepal and Central India, but their ob- 
fiect seems to be mainly magical’. 

59. In Encyclopedia Britannica, 
Vol. I. page 984, under the heading ‘Ani-~ 
mal Worship’, the following passage is 
worth citation:— . 

“Most mammals, birds and repcziles 
figure, in one way or another, in the re~ 
ligious and magical symbolism of man~ 
kind, some (e.g. serpents) more frequent 
Iy than others. But whereas animals >lay 


- @ large role in the ritual practice of many 


primitive religions and in the symbolism 
of some of the more highly developed 
(e.g., Hinduism) actual worship of ani- 

as incarnation or representation of 
the divine being or power are extremely 


60. In order to prove a custom, it 
Ig necessary, in addition to the other re~ 
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quirements, that it must be certain. One 
of the petitioner's witnesses has said that 
Gaharas only in this constituency worship 
cows and there is no definite evidence to 
show that what is the percentage of 
Gaharas amongst the electors in this en- 
tire constituency. Worshipping of a cow, 
if it at all exists, as discussed above, does 
not show any uniform system, and more- 
over, from the evidence on record, it is 
not certain in what way the worship is 
performed, as each witness has given his 
own version, and they differ among one 
another. It is pertinent to note that no 
Baiga of the village was called to prove 
that there exists a custom of worshipping 
a cow in this constituency and that too, 
in what form. It is true that a cow is 
held in veneration by the Hindus, but 
this fact alone will not make the election 
symbol of ‘calf and cow’ a religious sym- 
bol. Shri Thakur, the learned counsel 
for the petitioner, has made all efforts 
to procure all the religious text books 
available to show that cow is worshipped 
from hoary past. It may be so, but the 
question is, that his attribute of spiritual 
significance, if there is such a one, does 
not necessarily impart to its use on a flag 
the character of a religious symbol in 
the context in which the expression re- 
ligious symbol occurs in Section 123 (3). 
The view of the question that I have 
taken in this case, does not require dis- 
cussion of the texts of the other religious 
books cited before me, 

61. There is no doubt that the 
witnesses for the petitioner have said that 
at the time of one’s death, the tail of a 
cow is given in the hands of a dying per- 
son with an idea that he may cross the 
river of death (Baitarni). It may be so, 
but the question again arises is. whether 
on the election symbol, there is a visible 
representation of a thing or concept 
which is religious. In order to make it a 
religious symbol, as symbol stands for 
something material or abstract, as their 
Lordships of the Supreme Court have 
observed in AIR 1965 SC 183 the answer 
is in the negative. People on Diwali day 
worship their Bahi Khatas, Rajputs wor- 
ship their weapons, and similarly other 
things are worshipped in one form or the 
other by some of the communities, but 
these things by themselves will not be 
taken as religious symbols. It is, there- 
fore, clear that an election symbol of 
‘calf and cow’ by itself will not be a re- 
ligious symbol unless these characteris- 
tics or attributes which go to make it a 
religious symbol are present there. Then 
again, everything that is holy or sacred 
will not be a religious symbol unless 
there is something on the election sym- 
bol to point. out to this effect. The elec- 
tion symbol of ‘calf and cow’, as it stands, 
does not point out anything about its 

ess or holiness. Unless that is 
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there, it would not make such a symbol 
a religious symbol, It is clear from the 
above discussion that the standard of 
proof required for a corrupt practice to 
be proved is lacking in this case as a cus- 
tom which should be required to be 
proved with certainty is not there, and 
the evidence on record is neither satis~ 
factory nor convincing. It is further 
mlear, that the respondent No. 1, by mere- 
ly saying that he had, been allotted a sym- 
dol of ‘calf and cow’, and that the elec- 
tors should vote for the same, is not 
sovered within the mischief of S. 123 (3) 
of the Act. I.. therefore. hold that the 
petitioner has not been able to prove this 
‘ssue satisfactorily, and I answer the 
same in favour of the respondent No. L 


62. Issue No. 2: This issue is 
based on the allegation made by the peti- 
-ioner in paragraph 4 of his petition, read 
with Annexure No.l. It is proper to set 
out the relevant portion which is said to 
be a corrupt practice under S, 123 (2) (a) 
(li) of the Act:— 


saqat TH, ATT, Aral wet war aly 
qos Ht Tel Yo at TW AAT IW ate 
STH A at Ae sel fet aT arg Ser aT È 
Sears A TH A STAT 1” 


Section 123. (2) (a) (ii) deals with corrup? 
practice or undue influence. It means 
any direct or indirect interference or at- 
tempt to interfere on the part of the 
candidate or his agent or any other per- 
son with the consent of the candidate or 
his election agent with the free exercise 
cf any electoral right. There are Pro- 
visos added to this section. The peti- 
tioner has alleged that the respondent 
No. 1 is guilty of the corrupt practice 
contained in Section 123 (2) (a) (ii) which, 
as per the first Proviso says that without 
rrejudice to the generality of the pro- 
visions of this clause, any such person, 
as is referred to therein, who induces or 
attempts to induce a candidate or an 
elector to believe that he, or any person 
in whom he is interested, will become or 
will be rendered an object of divine dis- 
tleasure or spiritual censure, shall be 
deemed to be jnterfering with the free 
exercise of the electoral right of such a 
candidate or elector within the meaning 
of this clause. 


63. The case of the petitioner de- 
pends only on the oral evidence, and he 
. has examined, in order to support this 
allegation, himself as P. W, 1. Vidya-~ 
bhushan Thakur (respondent No. 5 P. W. 6), 
Murlidhar Tan (P. W. 15), a TS 
Jadhav (P. W. 16), Kedarnath (P. W. 18) 
and Maniklal Gupta, Advocate (P. W. 19). 
The respondent No. 1 has denied this al- 
legation on two counts, firstly that he had 
not said or uttered the words in question 


Bhartendra v. Ramsahai (Surajbhan, J.) 


A-I. R 


attributed to him and secondly, the al 
legation made in annexure I 
constitute a corrupt practice, 
also examined, in support of his case, 
aie as R. W. ai Agarwal 
(R. W. 2), Shri Vijailal Oswal, Advocate 
(R. ie 3), Shri Balbhirsingh Khanuja 
(R. W. 4) and Shri Sheokumar Tiwari 
(R. W. 5), 

64. Shri R. K. Thakur, üg learn= 
ed counsel for the petitioner, has taken 
me through the relevant evidence in the 
petition, and contended that the witness- 
es produced on behalf of the petitioner, 
are independent witnesses and it is ad- 
mitted that the respondent No. 1 did ad- 
dress an election meeting on 25-2-1971 
at Khairagarh, and there is no effective 
cross-examination to show that the wit- 
nesses had any animus against the res- 
pondent No. 1 with the result that the 
corrupt practice alleged by the petitioner 
against the respondent No. 2 is proved, 


65. Shri Y. S. Dharmadhikari. the 
learned counsel for respondent No. 1, on 
the other hand, urged that in Annexure I, 
there is no suggestion to pe effect that 
respondent No. 1 had said that in case 
the voters did not give vote for him, 
they would be guilty of ‘Gau-hatya’. He 
also stressed that the respondent No. i 
Was new to the constituency; he had no 
influence there, and the statement alleg- 
ed to be made by him, must be from a 
person, who. in the matter of religion, 
either carried some great influence on 
the voters or who has wide reputation 
for learning and piety, and that being 
not the case with the appellant, corrupt 
practice as alleged against him has not 
been proved. He further strenuously 
argued that the evidence led by the peti- 
tioner is not reliable; it varies in sequ- 
ence of the persons who had addressed 
the alleged meeting along with the peti- 
tioner, as well as regarding the version 
of the respondent No. 1 attributed to him, 
which forms the main part of this issue. 
In support, he has cited the rulings in 
Ram Dial v. Sant Lal, AIR 1959 SC 855 
and Mast Ram v. Harnam Singh Sethi, 
(1953) 7 Ele LR 301. 


66. Having heard the learned 
counsel on both sides and after giving 
my careful consideration to the conten- 
tions raised before me, I am clearly of 
the view that the corrupt practice alleg- 
ed by the petitioner, which forms the 
basis of this issue, has not been proved, 
for the reasons I presently show. 


67. It is not in dispute that Shri 
Ram Sahai Pandey, respondent No. 1, 
was allotted the symbol of ‘calf and cow’ 
by the Election Commission of India. If 
is also not in dispute that he had ad- 
dressed a public meeting on 25-2-71 at 
Khairagarh at about 8.30p.m. as a part 
of his election campaign. It is also not 


‘tacted Shri M. 


1972 


in dispute that the respondent No. L was 
new to the constituency as he is a resi- 
dent of Bombay and it was for the first 
time that he contested the mid-term 
(Parliamentary election from this ccnsti- 


.tuency. It is also further not in dispute 


that the sitting member of this consti- 
nar was Rani Padmawati, respomdent 
o. 6; 
_ 68. Two questions arise for deci- 
sion : l 

(i) whether the respondent No. I had 
used the offending words contained in 
ee I to the petition, and second- 


(ii) If so, do they constitute a cor- 


rupt practice falling within the mischief’ 


of Section 123 (2) (a) (ii)? 


69. The petitioner, in para. 7 of 
his statement, while narrating all what 
the respondent No, 1 had said ir the 
meeting, gave out that the respondent 
also said that in case he was elected he 
would do so and so for this constituency, 


‘and further, he also exhorted the audi« 


ence by saying that his symbol was ‘calf 
and cow’ and in case they would not vote 
for the cow which is his symbol, they 
would be committing a sin and go to hell, 
The petitioner in para. 9 of the state- 
ment, has admitted that respondent No. 1 
had addressed meetings at different places 
and he has also given the names of the 
places, but he does not remember their 
dates, and also said that he did nct at= 
tend any of those meetings. In para. 25, 
he admitted that in this meeting persons 
of all castes were present. The witnesses 
in the case have given different versions 
about the number of persons present at 
the meeting. varying from 2000 to 4000, 
but we can very safely say that the 
number may be in the neighbourhood of 
2500 to 3000. In para. 26, marked as R-3 
to R-4. the petitioner has said, 


“If anyone of you does not put the 
seal on the symbol of ‘cow and calf, you 
would go to hell.” 


In para. 24, he has admitted that he con- 
L. Gupta (P. W, 1£) and 
Shir Vidyabhushan Thakur (P. W. 3) for 
collection of some material as be want- 
ed to file the election petition. Shri 
M. L. Gupta was a counting agent for 
respondent No. 6 and from his evidence 
it is clear that he is an interestec wit- 
ness, which matter I will discuss later. 
In para. 20, he has deposed that the res- 
pondent No. 1 spoke for about an hour 
in the meeting and thereafter, the meet- 
ing dispersed, which appears to be un- 
true. It is in the evidence that 4 persons 
spoke in the meeting of 25-2-1971. Shri 
Agarwal (R. W. 2) introduced respondent 
No. 1. and thereafter Shri Vijailal Oswal 
(R. W. 3) spoke and then respondent 
No. 1. and the last speaker was Shri 
Sheokumar Tiwari (R. W. 5) Ee has 
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admitted that he did not make any note 
of the speech of the respondent No. 1 
mor did he make any complaint to any- 
one else about what he had said in the 
meeting, 


70. Tt Is true that it may not be 
possible to remember every word of the 
offending speech given by the respondent 
No. 1 at the aforesaid meeting, but if 
the gist of what he said fell within the 
ambit of Section 123 (2) (a) (ii) of the 
Act, it would be enough. But this wit 
mess has come to depose only what has 
been beneficial to the petitioner, and in 
my view, for the reasons I presently 
show, he is not a reliable witness, and 
it is difficult in the circumstances to be- 
lieve that he was at all present at the 
meeting addressed by respondent No. I 
on 25-2-1971. It is pertinent to note that 
Khairagarh was the capital seat of the 
erstwhile State of Khairagarh. The res- 
pondent No. 6 was an elected Member 
of Parliament after the last election. The 
gathering present at the meeting was a 
mixed one. It is also not in dispute that 
the respondent No. 1 had addressed at 
other places also. The respondent No. 1 
had also contested the two previous elec- 
tions and he was not a new candidate 
for the mid-term Parliamentary election. 
In the natural course of things, it does 
not seem probable that he would utter 
the prohibited words, shown in An-« 
nexure 1, attributed to him, when there 
is no allegation that he repeated the 
Same in his other election meetings also. 
Tf he had really said those words in this 
meeting, there appears no reason why he 
should not have repeated them in his 
other election meetings also. It is also 
worthy of note that the petitioner or 
any of his witnesses did not care to look 
into the local newspapers on the next 
day of his speech, regarding publication 
of his speech given on the previous day. 
It is further noteworthy that ‘undue in- 
fluence’ is not only a corrupt practice 
under the Representation of the People 
Act, 1951, but it is also an offence under 
Section 171 (c) of the Penal Code. See 
also Section 508 of the Penal Code. When 
the petitioner was so much interested to 
maintain purity of the election and had 
made efforts to collect the material what- 
ever possible for filing his election peti- 
tion, did not care to lodge a report 
that undue influence was exercised, nor 
did he tell it to anybody that the res- 
pondent No. 1 had uttered offending 
statement at his election speech on 25-2~ 
1971, and in the circumstances that the 
respondent No. 1 was new to the con- 
stituency and not known to the people 
there. One thing is clear, that in case 
the respondent No. 1 had really said the 
offending words in his speech attributed 
to him, they would have surely found 
place in the newspaper the next day, as 
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is the common experience, and particu- 
lariy when the rival contesting Co arene 
Shri Vidyabhushan Thakur (P. W. 6) was 
present on the occasion. Considering the 
evidence of the petitioner as a whole, 
read along with the other evidence on 
record, J do not consider if sufficient and 
wholly dependable. 

71. Shri Vidyabhushan Thakur 
(P. W. 6) is respondent No, 5 in this 
ease. He was a rival candidate of res- 
pondent No. 1 and had contested the elec- 
ee . In 
para. 2 of his statement he has deposed: 
regarding the speech of the respondent 
mzde at the public meeting during the 
“seca on 25-2-1971 which is as fol- 
ows: 


= “You have voted so many times for 
Rajas and Ranis, with the result that 
there has been no progress in your con- 
stituency. I will see that this constitu~ 
ency develops so far as agriculture, rail- 
way lines, irrigation and electricity and 
other facilities are concerned. He also 


said that my symbol] is ‘cow and calf’, 


which is also a symbol of your ‘Gaumata’ 


and ‘Laxmi’ and so you should vote for 


it. failing which you would go to hell.” 
Tt is pertinent to note that he has used 
the word ‘Laxmi’ which has not been 
used in Ann. 1 of the petition. and more- 
over, he has not used the word ‘sin’. In 
para, 6 of his deposition, he has said that 
after hearing the speech of respondent 
No, 1, he fell in a predicament and simi- 
lar was the case of his 1000 workers who 
had accompanied him for his election 
propaganda and had also peas that 
meeting. He also deposed that h 

address his workers and pounestied: them 
that it was not a correct attitude to get 
perturbed by the respondent No, I’s 
speech; there was no question of Dharma 
Sankat involved, but even then the 
workers continued to be in predicament 
and were not convinced. It is a contra- 
dictory statement that on the one hand 
he says that after hearing the respondent 
No. 1’s exhorting speech he fell in 
Dharma Sankat, and on the other hand, 
he chose to address his own workers by 
saying that their attitude’ of mind was 
not correct. It is further strange that 
about 1200 workers (mazdoors) came on 
that day to Khairagarh for his election 
work, and according to him, he had ad- 
dressed several corner meetings. but he 
is rot in a position to say even the names 
o£ 10 or 12 of such of his workers who 
were his sympathisers. It is true that 
he may not know the names of all of 
them. but it is difficult to believe that if 
they were his sympathisers - and had 
taken so much pains for him to come 
down to Khairagarh from outside, he 
should not know the name of even one 
or two out of them. He has also not told 
correctly the sequence in which the pub- 


Bhartendra v. Ramsahai (Surajbhan J.) 


of the Rani Sahiba distributed. 


A. I. BR. 
lic meeting was addressed by different 
persons nor what respondent No. 1 had 
said before and after the offending por- 
tion of his speech, which is attributed to 
him. He too did not care to read any local 
daily newspaper the next day after the 
speech of respondent No. 1, on 25-2-1971, 
to find out if the speech in question was 
reported therein. He has admitted that 
he had issued bulletins for the purpose 
of his election propaganda and it is fur- 
ther surprising that he did not’ make any 
mention in them about the speech, and 
much less about the offending part of 
the speech of the respondent No. 1. He 
also admitted in para, 20 of his deposi~ 
tion that he did not raise any protest in 
the meeting when the respondent No. 1 
uttered the offending words attributed 
to him, though in the same breath he 
says that he did discuss this matter with 
his labourers who had gathered under a 
tree, numbering about 600 to 700, after 
respondent No. 1’s speech was over. His 
evidence, to me, appears fo be of no help - 
in decision of the issue and cannot be 
relied on, | 

72. Murlidhar Jha (P. W. 15) ap- 
pears to be a chance witness. He has 
deposed in para. 2 of his deposition that 
on 25-2-1971. he was at Khairagarh and 
was there because he could not get the 
Bus. His statement as to what respon- 
dent No. 1 said in his speech on 25-2- 


1971 at Khairagarh is as follows :-— 


“Y am a resident of Bombay and I 
have been allotted the symbol of ‘cow 
and calf? by Smt. Indira Gandhi. He 
said that I would get the road built and 
get a railway line and also get a nae 

wi 
get Chhindhari Bandh built up for irri- 
gation purposes. He further said that 
if you do not vote for cow and calf sym- 
bol, you would commit sin.’ 


After hearing the speech for about 10 to 
15 minutes, he left for his village on foot. 
It is significant to note that he also hap- 
pened to see. Vidyabhushan Thakur 
(P. W. 6) and two to three hundred 
workers around him. It is rather strange 
that he also saw his workers, but how 
could it-be possible unless he knew them. 
On the other hand, he denies having seen 
Shri Vijailal Oswal (R. W. 3) who was 
very much present there at the meeting. 
It is clear that he is not telling the truth. 
He is also not in a position to tell the 
sequence of the speech of respondent 
No, 1, and further he himself has admit- 
ted in para. 6 that the place of that 
meeting was away from the route to his 
village, but still he went there as he 
found that the Bazar was closed. It is 
really surprising that when he did go to 
the meeting, he did not stay there for 
long but only for 10 to 15 minutes as he 
says, and then left the place. He has 
not mentioned anything being said by 
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the respondent No. 1 in his speech ebout 
‘calf and cow’, though much imporzance 
to that part of the speech has been at- 
tached by the petitioner. Surprisingly 
enough it is not understood how the 
petitioner came to know. that this wit- 
mess had attended the meeting when he 
has not said anything about it. His 
statement is apparently not wortly of 
reliance, 


73.  Bhurwaram Yadav (P. W, 16) 
has deposed in paragraph 2 that the 
respondent No, 1 said that Cow’ 
is ‘Laxmi’ and Autar of Goddess, and 
you will have to vote for this sym- 
bol or else you would commit a 
sin. ‘These ‘words clearly do not form 
part of the contents of Ann, 1. He too 
had <a not only Vidyabhushan Thakur 
(P. W. 6) but also his two to three hun- 
dred workers. He also heard them say- 
ing that they would vote for the cew as 
they worshipped her. He too is a wit- 
mess of the type who has come to Cepose 
that he had seen the witnesses cited by 
the petitioner, at the meeting, bu: had 
not noticed those of the respondent No, i, 
viz., Vijailal Oswal and Sheokumar 
Tiwari, who were also present at the 
meeting. Furthermore, he does not re- 
member the date of his birth nor of his 
marriage, nor the date of birth ef his 
son. He also does not know the date of 
the important functions held at Kaaira- 
gharb, but still claims to remember 25-2- 
1971 as the date when the respcndent 
No. 1 had addressed the public meting 
at Khairagarh during the election cam- 
paign. He says he does not even know 
whether the month of January censists 
of 30 or 31 days. It is difficult te rely 
on this type of witness, and his ev:dence 
does not inspire confidence, 


TA. Kedarnath (P. W. 18) also ap- 
pears to be a chance witness. In rara. 2 
of his deposition, he has stated that he 
had gone to Khairagarh on that cay to 
Jeave his son and nephew in the school 
and he was told that there was a meet- 
ing and so he attended the same. He 
further deposed that the respondent No. 1 
had said in the meeting:r— . 


“Don’t forget ‘cow and ealf. Cow 
is Devata. If you do not vote far cow 
and calf, you would commit a sin.” 


He has not aoned p the respondent 
No.l the use of the words — “You would 
go to hell if you do not vote for the cow.” 
He was a polling agent of respondent 
No. 6 and has deposed to have informed 
one Kishan who was also a polling agent 
of respondent No. 6 about the ofensive 
“part of the respondent No, 1’s speech, but 
Kishan has not come into the Witness- 
box. ‘This witness also does not know 
English Calendar months and- also 


does not know how many dars are 
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there in each English month, but he re- 
members 25-2-1971, and the reason offered 
by him for it, is unconvincing. 
witness sails in the same boat as some of 
the foregoing witnesses, and is unworthy. 
of credence. 


75. Shri Manikal Gupta (P. W. 19) 
is an Advocate, practising at Khairagarh. 
He was the counting supervisor for res- 
pondent No, 6. He bas deposed that he 
was present at the meeting of 25-2-1974 
addressed A respondent No.l, and ac« 
edie to him, the respondent No. 1 had 
sai 

“My symbol is cow and calf, which 
is a religious symbol and you consider if 
as ‘Gau Mata’ and ‘Laxmi’, and so you 
should vote for it, and in case you do noi 
vote for the same, you would go to b 
It passes one’s imagination if the respon- 
dent No. 1. who has had fought elections 
previously also; would ever say in his, 
election speech that cow and calf is a 
religious symbol, and then exhort peo 
ple to vote for him on that account. The 
gist of what respondent, No, 1 spoke at 
the meeting as given by this witness, 
substantially differs from what has been 
mentioned in the Annexure No. 1. He 
has admitted in para. 11 that he was a 
worker of the S.S.P. at Khairagarh and 
in the mid-term Parliamentary elections, 
5. S. P. had contested the election along 
‘with the Congress (O), and especially 
when party was opposing the elec- 
aE of the respondent No, 1. He being 

a PAE Advocate and also a ed ae 
of the S. S. P., amazingly enough, did 
not even make a report about the offen- 
Sive speech to partymen, knowing 
full well that asking for a vote on the 
basis of religion was improper. In para~ 
graph 15, he goes a step ahead and says 
that the respondent No. 1 had said re- 
garding the cow and calf as follows:— 


“Cow is your mother and Laxmi. 
Gods reside in her. If you do not vote 
ae her, you will commit sin and go to 

e 


He is obviously an interested sihes, 
and T he has deposed is not the 
subject-matter of Annexure No. 1. In 
para. 17, he has deposed that he did not 
tell the nee when he met him re~ 
garding the speech of the respondent 
No. 1. It sounds strange. When the 
petitioner was collecting material for fil~ 
ing his election petition, even then, the 
petitioner may have known that this wit« 
mess was present at the meeting, and he 
too should not have failed to tell him 
about it when it is said that the respon~ 
dent No, 1 had exhorted the audience aĵ 
the meeting to vote for the ‘calf and cow’ 
symbol failing which they would com- 
mit a sin and go to hell. It was such an 
important item of the speech, if it was 
really so, which should not have escaped 
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tke notice of an Advocate, and still he 
did not mention it. 


76. On the other hand, respondent 
Nə. 1’s evidence seems to be reliable. 
He has clearly stated that it is wrong to 
‘ say that he had made such an objection- 
able statement in his speech of 25-2-1971 
at Khairagarh which has been shown in 
Ann. 1. It is clearly concocted, motivated 
ard false. In para. 9 of his deposition, 
he has also denied whatever the peti- 
tioner’s witnesses have said about the of- 
fending part of his speech. He emphatical- 
ly stated that he did not make that type 
of statement. In para. 19 he again said, that 
he did not use the words, in his speech in 
question, asking the voters to put their 
seals on the symbol of “‘Gau Mata’ and 
calf.” He has also deposed in para. 40 
that he did not say at all that cow is 
‘Gau Mata’ and ‘Laxmi’: Don’t forget it, 
ard if you do not vote for her, you would 
gc to hell. He has admitted to have 
said that ‘calf and cow’ being his sym~ 
bcl for election, voters should cast their 
vctes for the same. 


17. Shri Ramsahai Agarwal (R. W. 
2) was the President of the Municipality 
there at the relevant time and he has 
clearly stated that it was false to say 
that the respondent No, 1 had said in 
tha meeting in question that “cow and 
calf” was a religious symbol and if they 
did not vote for the same, they would 
go to hell. 

78. Shri Vijailal Oswal (R. W. 3) 
is also a practising Advocate of Khaira- 
garh., He was also M. L. A. from Con- 
gress. . He too was one of the supporters 
of the respondeñt No. 6. It is true that 
he worked for respondent No. 1, but the 
wzy he has given his evidence before 
me, I feel that confidence can be safely 
placed on his testimony, In para. 6 of 

is deposition, he has very clearly stated 
that the respondent No. 1 did not say in 
the meeting that “Cow being ‘Gau Mata’, 
if they did not put their seal on that 
ae a they would commit a sin and go 
f e hike 


79. Shri Balbhirsingh Khanuja 
(R. W. 4) is also a practising Advocate 
at Rajnandgaon and in addition he. was 
alsə a journalist at the relevant time, 
and worked as a representative of the 
daily newspaper Nai Duniya. He has 
also deposed that he was present at the 
meeting addressed by the respondent 
No. 1. In paragraph 4 he has deposed 
that it is not correct to say that respon~ 
dent No. 1 had said in the meeting in 
question that cow was Gau mata and if 
they did not vote for her, they would 
commit a sin. He made notes of his 
speech and had also sent them to the 
Press, but the speech was not published 
for the reasons mentioned by him in 
paragraph 13 of his deposition, because, 
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according to him, it was a repetition of 


speech, 


80. Shri Shivkumar Tiwari (R. W. 
5) who was also present at the meeting 
has deposed that the respondent No. 1 
did not say any offending words as have 
been attributed to him in the speech in 
question. 


81. Now taking into consideration 
the pleadings in the case, the various 
conflicting versions put forward by the 
petitioner's witnesses, as also by the peti- 
tioner himself, as already discussed above, 
coupled with the fact that the testimony 
of witnesses for the petitioner is inte- 
rested, as they were endeavouring somes 
how to support the charge against the 
respondent.No, 1. the only conclusion to 
which I can arrive at is that the charge 
of this corrupt practice has not been 
proved and the respondent No. 1 did not 
make any such offending statement in 
Aa as is imputed-to him, vide 

82. As regards the law on the 
subject. it is very clear that had the 
offending part of the speech been proved 
to have ‘been made by the respondent 
No. 1 at the relevant meeting, he would 
certainly have been found guilty of cor- 
rupt practice as defined in Section 123 (2) 
(a) (ii) of the Act. See AIR 1969 SC 
395; AIR 1969 SC 734 and AIR 1969 SC 
851. It is true that the ruling cited by; 
Shri Dharmadhikari under this head hap- 
pened to cover a case where a religious 
head or a religious leader had issued an 
appeal for exercising vote in a particlar 
manner. But Section 123 (2) (a) (ii) read 
with the first Proviso is very clear to 
the effect that where any candidate or 
his agent or any other person, with the 
consent of the candidate or his election 
agent, induces or attempts to induce an 
elector that he will become or be 
rendered an object of divine displeasure 
or spiritual censure, he would be deem- 
ed to interfere with the free electoral 
right of an elector. It is true that-a per- 
son who induces or attempts to induce, 
should be a person of some standing in 
the society; he should be capable of 
exercising spiritual undue influence. In 
the instant case, respondent No. 1 was a 
new candidate at election for this con- 
stituency and he was not go placed nor 
blessed so as to be able to exercise spiri- 
tual undue influence on the electorate in 
this constituency, and moreover, there 
is also no evidence on record to this 
effect as has already been discussed 
above. It is not necessary to discuss here 
this aspect of the question in detail, in 
view of my finding that the petitioner 
has failed to prove that the respondent 
No, 1 had exhorted the audience in the 
meeting of 25-2-1971 at Khairagarh dur- 
ing his election campaign as has been 
alleged in Annexure No, 1 of the peti- 
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ton. It needs no mention that corrupt 
practice is in the nature of a quasi cri- 
minal charge. and the standard of proof 
required to prove the same is similar to 
the one required for proving a criminal 
charge, and then, it should be proved 3e- 
yond a reasonable doubt. The evidence 
fendered by the petitioner on this issue 
mot only falls far short of this standerd, 
but in my view it has been procured for 
the purpose. The natural result is, that 
issue No. 2 is answered in favour. of the 
respondent No. 1 and against the pesti- 
tioner. 


83. Issue No, 3:— This issue Te- 


. Íates to a false statement said to be made 


by the respondent No. 1 and is detailec in 
para. 5 of the petition and Ann. 2. Shri 
(Thakur, learned counsel for the petitioner, 
has not pressed this issue and hence it is 
decided against the Woe ig and in fave 
our of the respondent No. 1 


84. - Issue No. 4:-— The allegaion: 
concerning this issue is contained in 
paragraph 6 of the petition. It is 


alleged that one Bhagwandas Sahu of 
willage Anjora had procured with the 
consent of the respondent No. 1 and his 
election agents. a jeep with refistrazion 
No. ORG 999 for the purposes of convey- 
ance of the electors to the polling bcoth 
No. 25 of Kopedih on 1-3-1971. This is 
denied by the respondent No, 1, alleging 
that he did not know Bhagwandas Sahu 
mor did he ever authorise him to do so. 
He also averred that he did not appoint 
any person as his election agent. 

85. The petitioner has examined 
ione witness, Ranudan Oswal (P. W. 3) to 
prove this issue. He -has stated that one 
driver named Amirkhan, had brougkt 9 
Wwoters in this jeep at about 1 p.m. to 
the polling booth of Kopedih, He also 
again brought for the second times 8 
women and i man named. ‘Bhagwandas 
Sahu, and left them in the peated 
area, i e., within 100ft. of the polling 
booth. He has further stated that on 
making an enquiry from the driver he 
tame to know that one Kishorilal Shukla, 
Advocate, had sent him. He filed Ex, P-5 
before the polling officer, but he does 
mot remember who had written out the 
same. He simply signed it. It is pertis 
ment to note that in Ex, P-5, there is no 
mention of the fact that Shri Shukla had 


sent the jeep with the driver. This wits. 


mess has not been able to assign any rea- 
son for such an omission. It is also wor- 
thy of note that he did not tell anything 
about it to the petitioner. It is rather 
strange how the petitioner came to know 
about it. The respondent No. 1 in para 9 
fa) of his deposition has. on the other 
hand, deposed that he does not know 
Bhagwandas Sahu of village Anjora, and 
he did not engage any jeep with regis- 
tration No.. ORG 999 for the purpose of 
conveyance of the voters on 1-3-1071, 
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He also deposed that he did not autho- 
rise Shri Shukla for procuring any such 
vehicle for the conveyance of the voters. 
He has further deposed that he did not 
know any driver by name Amir Khan 
and he too was not’ authorised for the 
purpose. In para. 36 he further said 
that Shri Kishorilal Shukle, M. L. A. 
was not his agent and he did not send 
the jeep as alleged, 


86. Hiring or procuring, whether. 
on payment or otherwise, of any vehicle 
or vessel for the conveyance of an elec- 
tor to and from any polling station with 
the consent of a candidate or his agent 
or by any other person with the 
consent of a candidate or his election 
agent, is a corrupt practice under S. 123 
(5) of the Act. 

o 8L Shri Thakur has contended be- 
fore me that Shri Kishorilal Shukla has 
not been examined by the respondent 
No. 1 and it was not necessary for the 
petitioner to prove the contract of hir- 
ing of the vehicle, and in support, he 
has relied on the ruling reported in Bal- 
wan Singh v. Lakshmi Narain, 1960 SCR 
91 = (AIR 1960 SC 770). It is true that 
in proving corrupt practice like this, it is 
not necessary for the petitioner to prove 
the contract of hire of the vehicle. but 
the fact of hiring has got to be proved, 
and this is what the Supreme Court has 
observed in the aforecited ruling. The 
petitioner has neither by his own state- 
ment nor vy the statement of Ranudan 
Oswal (P. W. 3) has proved that the jeep 
in question was either hired or was pro- 
cured by respondent No. 1 or his agent. 
There is also no evidence to prove that 
the respondent No. 1 had consented for 
the same. Ranudan himself even does 
mot know who had written the report, 
Ex. P-5, to this effect. He had only 
signed the same. He himself admitted 
that he did not complain about this in- 
cident to anybody else at the polling sta- 
tion except when he came to Rajnand- 
gaon. Further, there is no evidence if 
the persons who were at all brought there 
in the jeep were the electors. For prov- 
ing a corrupt practice of this type. the 
burden of proof is on the petitioner, and 
it is for him to prove that the voters 
were carried in the manner alleged by 
him in the petition. This type of charge 
ïs a quasi criminal charge in nature and 
must be established beyond a reasonable 
doubt. Here there is not only Jack in 
the standard of proof required to sustain 
the charge, but in reality, there is no 
satisfactory evidence at all to prove the ~ 
same. It was not necessary for the res- 
pondent No, 1 to summon either Shri 
Shukla or the driver, Amirkhan, and this 
kind of statement by Ranudan (P. W. 3) 
that Amirkhan had told him that Shri 
Shukla had sent the jeep is of no evi- 
dentiary value, It is also noteworthy 
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that this witness was the polling agent 
end pollinz supervisor of respondent 
No. 6 and is an interested witness. The 
result therefore is that this issue is decid- 
ed in favour of the respondent No. 1 and 
against the vetitioner. 


88. Isue No. 5:— The basis for 
this issue is contained in para. 8 of the 
election petiion and Ann. 4, and the al- 
legation is thet there was an improper 
reception of votes which’ has materially 
affected the result of the election, ` 


` 89. Tae petitioner in order to 
prove this issue has aa two wit- 
nesses, Bhamwarlal (P. W. 2) and Manik- 
lal Gupta (P. W. 19). ' Bhanwarlal was 
the counting . agent of the respondent 
No. 6 at this election, Ex. P-4 was writ- 
. ten by the brother of this witness and 
he has simp-y signed the same. Accord- 
ing to him, he found two ballot papers 
wrapped wifh each other. He also de- 
posed that hə found several ballot papers 
on which inE of different colours existed. 
The evidence of this witness is of no con-= 
sequence when para 6 of his deposition 
is minutely perused. He has admitted in 
Ex. P-4 and Ann, 4-E, that both appear 
similar so far as handwriting is concern= 
2d, and he made no complaint in writing 
regarding the use of different ink on the 
ballot papers as aforesaid. He has also 
admitted that he did not make any note 
of the ballot papers of different inks in 
one bundle. Similar is the case of Manik~ 
` lal Gupta (P. W. 19). He has deposed 
zhat during {he counting of ballot papers, 
he found 63 >allot papers which were not 
signed by tle presiding officer, and he 
nad filed an objection which is Ex, P-17, 
and the order. passed by the Assistant 
Returning Officer is Ex. P-18. The Re- 
‘surning Officer accepted them as genuine, 
Je has also deposed. that some of the 
ballot-papers at the time of the counting 
bore seals in different inks but he did 
not file any objection. Jn para 16 he 
Surther states that he did not make any 
note as to how many ballot papers were 
in different inks for each constituency. 
On the other hand, respondent No. i. in 
pana 9 (c) af his statement has deposed 
that he won the election by a majority 
of 98,970 vozes and he did not get any 


complaint that any of the ballot papers - 


were either mnsigned or bundled together 
A there was any unauthorised ink on 
them. — 


90. In order to prove that there 
was improper reception, refusal or rejet- 
tion of any wote,-or reception of any vote 
which was roid, it was required to be 
proved under Section 100 of the Act that 
the result of the election so far as it 
concerns the returned candidate has béen 
materially atfected. Their Lordships of 
the Supreme gece in the ruling report- 
ed in -Vasht ‘Narain Sharma v. Dev 
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Chandra, ATR 1954 SC 513 have observed 
that it is impossible to accept ipse dixi 
of all witnesses coming from one side or 
the other that all or some of the votes 
should have gone to one or the other on 
some supposed or imaginary ground. 

question is one of fact and has to ba 
proved by the positive evidence. It was 
of course a case under Section 101 (c) of 
the Act. Our case is covered by Secs 
tion 100 (d) (iii). of the Act. There is no 
satisfactory evidence to prove this allega- 
tion as alleged by the petitioner in para 
8 of his petition, and furthermore, resa 
pondent No. 1 has won by such an overe 
whelming majority of votes, that there is 
no effect.on his election, even assuming 
that 63 votes or thereabout were rens 
dered invalid. The result is, that this 
issue is decided in favour: of the Tes 
pondent ‘No. 1 and against the petitioner, 


91. Issue No. 6:— This issue is 
based on: the allegation contained in 
paragraph 9. of the petition and Ans 
nexure 5, The allegation is that names of 
several electors were deleted from the 
voter’s -list without giving them any. 
reasonable -opportunity of being heard, 
and thereby, there was a violation of 
Section 22 of the Act. 


92. In order to prove this issue, 
the petitioner has examined O wif- 
nesses, “urach ma Jain (P. W. 4) and 
Hiralal (P. W 5). Suganchand Jain has 
deposed that he. had gone for voting af 
the mid-term parliamentary election and 
when the polling officer took out the list, 

name was no doubt there but it was 
crossed, and so the latter did not allow 
him to. vote, and his report is Ex. P-6.. 
His evidenceisofno consequence as there 
is no evidence. to show that he was af 
all a voter in the previous list. He had 
not taken any true copy of the same nor 
he filed ey Similar is the case of Hira- 
lal (P. W..'5) who. also has not filed any: 
copy of the electoral roll to show that 
his name was there in the voters’ list fon 
parliamentary elections of 1967. He thas 
also admitted that he did not mention 
in his report, Ex. P-7 that he had voted 
during the election held in the year 1967 » 


and he cannot assign any reason for such 


an omission. He has also admitted thal 


che took no further steps in the matten. 


except of filing Ex. P-7. He also ada 
mitted that he does not know how the 


- petitioner got Ex. P-7. 


93.. Section 22 of the Act deals 
with the correction of the entries in the 
electoral- rolls. Its proviso says that be- 
fore taking any action on any ground 
under clause (a) or clause (b) or any 
action under clause (c) that a person con» 
cerned has ceased to be ordinarily a 
resident in the constituency or that he 
otherwise is not entitled to be registered 
in the electoral roll of that constituency, 
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fhe Electoral Registration Officer shall 
pive that person a reasonable opportun-ty 
of being heard in respect of the action 
proposed to be taken in relation to him. 
Section 15 deals with the Electoral rclls 
for every constituency and Section 19 
deals with the conditions of registration. 
It is true, as aforesaid, that under S=c~ 
tion 22 of the Act, the persons concerned 
have to be given a reasonable opportuni- 
ty of being heard, ie. when the electoral 
registration officer: either of his own 
motion or on an application is satisfied’ 
after such an enquiry as he thinks ft, 
that any entry in the electoral roll of 
the constituency is, as found in clauses 
fa). (b) or (c) of the section. There is 
mo evidence in this petition to prove tnat 
any of these two witnesses were at 
the electors in the constituency as allezed 
by them. Consequently, this issue is 
decided against the petitioner and in 
favour of the respondent No. 1 


94. Issue No. 7:-—- This issue was 
based on the basis of an allega- 
tion made in paragraph 10 of the peti- 
tion and Ann, 6. In order to prove -his 
issue. the peni oner has examined Okin- 
taharansingh (P. W. 7), Tablusingh (P. W. 
9), Purangir (P. W. 13), Durgasingh 
KP, W. 20) and Ram Tar (P. W. 21). 
Chintaharansingh (P. W. 7) was an agent 
of the respondent No. 6 at. Baldeopur. He 
has deposed that the voters at this polling 
booth who were standing in Jine had chits 
with them bearing the name of respondent 
No, 1 and he had made a report of this 
to the poling offcer vide Exhs. P-10 and 
P-11. This witness has passed his Higher 
Secondary School Examination and he 
was asked in para 3 of his deposition as 
to who was the writer of Ex. P-10, and 
even though 5 minutes were given to him, 
he could not give any reply. and 
ultimately said that he was. unable 
fo give any answer. He could not 
even read the contents of Ex. 7-10 
which were in English. It is further 
noteworthy that the chits were lying 
beneath the table of the polling officer, 
His evidence being that of an interested 
person is of no consequence. Morec-ver, 
there is also no evidence whether it was 
fhe respondent No. 1 or any of his workers 
who were responsible for having asked 
the voters to carry such chits with them, 
which were issued by him 3 or 4 Jays 
before the election for the purpose they 
mere meant. Similar is the case of 
Tablusingh (P. W. 9). He also made a 
report to the polling officer vide Ex. P-12. 
Ex. P-12 is also written in English and 
if Exs. P-10 and P-12 are seen, it is ap- 
parent to a naked eye also that they ap- 
pear to have been written by the same 
person. This witness states that he does 
mot understand English and the writer of 

- P-12 wag one school master whom 


he did not know. He has also adm tted 
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in para 3 of his deposition, when ques- 
tioned by the court. that the presiding 
ofñcer did not himself see the chits but 
he riae those to his notice. No pol- 
ling officer is examined to show that the 
voters were bringing such chits inside the 
polling booth. From all this. it appears 
to be a got up affair. Purangir’s (P. W. 
13) evidence is also of no credence. He 
was a polling agent of respondent No, 6 
at Belgaon polling station. According to 
him, at about 2.30, respondent No. 6’s son, 
i.e. Rajkumar came there and collected 
4 or 5 chits from beneath the table of 
the polling officer and gave them to him. 
This witness doesnot remember to whom 
Ex. P-15 was given and by whom, and 
who had written the same. He also does 
mot know the contents of Ex. P-15 and 
he did not also care to read the same, He 
has also admitted that he did not make 
any compleint until such time that the 
son of the respondent No. 6. Rajkumar, 
came there. He hag further admitted 
that he did not do anything of the kind 
except that he put his signatures. There 
is no evidence to show that the voters at 
all had approached in the polling booth 
with such chits, if at all any chits of this 
type were found. All this does not in 
any way indicate that the respondent 
No. 1 or any of-his workers were res- 
ra for the same, if it was at all 
e. 


__ 95. Duragsingh (P. W. 20) also 
Sails in the same boat and he too is an 
interested witness as he was the polling 
agent of respondent No. 6 at Shivpuri 
polling booth. He had so much interest 
that he of his own accord brought one 
chit like Exs. P-22 and P-23. He also 
deposed that he signed a written com- 
plaint which is Ex, P-21. He has been 
in the service of the son of the respond- 
ent No. 5 for 6 or 7 years and previous 
to that. he was in the service of respond- 
ent No. 6 as an agricultural. servant. He 
has admitted that he did not write the 
complaint himself as he could not write 
such complaints. He has not been able 
to tell. even a single voter who 
had brought such chits. As observed by 
me earlier, it appears to be a clear case 
of made up affair. 


96. The evidence produced by the 
petitioner to prove this allegation is 
useless and not at all worthy of reliance. 
As a result, this issue is decided in 
favour of the respondent No. 1 and 
against the petitioner. 


97. Issue No.12:-—— The respondent 
No. 6 has not mentioned in his written 
statement as to why she deserves the grant 
of special costs. Shri Dwivedi, learned 
counsel on her behalf has also not pointed 
out as to why the respondent No. 6 is en- 
titled to special costs. For awarding special 
costs, the court is required to see, amongst 
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other things, if the claim or defence is 
false or vaxatioug to the knowledge of 
the party concerned. In the instant case, 
the petitioner filed this petition as a voter 
and prayed that the respondent No, 6 
should be declared as elected in place of 
respondent No. 1. The respondent No. 6 
has supported the case of the petitioner, 
I do not see any reason why the res- 
pondent No. 6 is entitled to any special 
costs. The issue, therefore, is answered 
against the respondent No, 6. 


98. From the aforesaid discussion, 
the petitioner having not proved the cor- 
rupt practices alleged against the res- 
>pondent No. 1, he is not entitled to any 
relief, and the result is, that his election 
petition is dismissed with costs. ‘The res- 
pondent No. 1 shall- receive his costs 
trom the petitioner, and this he will be 
entitled to get from the security amount 
deposited by the petitioner. Counsel’s 
fee, Rs. 500/- (five hundred). 

Election petition dismissed, 
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Madhya Pradesh Electricity Board, 
Jabalpur, Petitioner. v. The. State of 
Madhya Pradesh and others. Respondents. 


Misc. Petn. No, 230 of 1971, D/- 30-3- 
1972. 


i Index Note:—— (A) Motor Transport 
Workers Act (1961), S. 2 (hb) — “Motor 
Transport Worker’ — Drivers of staff 
ears, jeeps etc. of M. P. Electricity Board 
do not come under this clause — (X-Ref: 
— Sections 2 (g) and 3) — (X-Ref:— In- 
terpretation of Statutes). AIR 1932 Bom 
370 & (1911) ILR 35 Bom 412 & (1836) 
112 ER 551, Foll., 1899 AC 99, Ref. 
(Para 18) 
Brief Note:-— Though. the Board is a 
“Private Carrier”, unconnected therewith, 
it carries on other business activities also. 
Hence it is not a private carrier for all 
purposes, “Private Carrier” is “Motor 
Transport Undertaking” under S. 2 (g) 
only by an extended meaning given to 
those words defined by that sub-section 
and that extended meaning is not neces~ 
sarily to be substituted for those words 
whenever they occur in the Act. As such 
the Board will be a “Motor Transport 
Undertaking” only in relation to its acti- 
vity as private carrier. (Para 13) 


Then, registration under Section 3 
required of an employer of “Motor Trans~ 
port Undertaking” also can be only in 
respect of its being a private carrier. It 
follows that for that purpose it must give 
a declaration only of its “goods vehi~ 
cles” used for its private carrier activity 
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but not of its staff cars, jeeps ete. which 
are not connected with that activity. 
(Para 14y 
Section 2 (h) deals with employees of 
the Motor Transport Undertaking as is 
clear from the context and therefore 
drivers etc. brought within that clauses 
by the word “include” must necessarily, 
be the employees of the undertaking. 
Since the Board is an undertaking only 
as a private carrier, drivers of their staff 
ears etc. cannot fall within the clause 
This is also borne out by the legislative 
intentions -— (X-Ref:— Sections 2 (g) 
and 3). (X-Ref:— Interpretation of 
Statutes), (Paras 17 and 18) 
Index Note:— (B) Motor Transport 
Workers Act (1961), S. 3 — Application 
for registration—M, P. Electricity Board: 
is competent to make it as the ultimate 
eontrol over its affairs is vested -with it 
and not entrusted to any other —.- (X-~- 
Ref:-—— Section 2 (e)).’ (Para 19) 
Cases Referred: Chronological Paras 
AIR 1932 Bom 370 = 34 Bom LR 
' 780, Bapu Vithal v. Secy. of 


State ` | Lt 
(1911) ILR 35 Bom 412 = 13 Bom | 
LR 494, Emperor v. De Souza HE 
1899 AC 99 = 79 LT 473, Dilworth 
= v, Commr. of Stamps LO 
(1836) 112 ER 551 = 7A D and E 
+480, The Queen v. Justice of 
_ Cambridgeshire 5 TE 
B. L. Seth, for Petitioner; J. P. 
Bajpai Dy, Advocate General, for Rese 
pondents. 


NAIK, J. :— This is a petition under 
Art. 226 of the Constitution of India 
praying for certain reliefs under the 
Motor Transport Workers Act (Act No. 27 
of 1961), hereinafter called ‘the Act’. 

‘2 . The petitioner alleges— 

(1) That it is a statutory corporation 
constituted for the whole of the State of 
Madhya Pradesh under Section 5 of the 
Electricity (Supply) Act, 1948. 

(2) That in 1961 the Parliament of 
India enacted an Act known as the Motor 
Transport Workers Act (Act No, 27 of 
1961) in order to provide for the welfare 
of Motor Transport workers and to ree 
gulate the conditions of their work. 

(3) That the said Act was made ap- 
plicable to the State of Madhya Pradesh 
from 28-6-1963 whereupon the State of 
Madhya Pradesh has framed rules under 
the said Act known as the Madhya 
Pradesh Motor Transport Workers Rules, 
1963. 

(4) That under Section 2 (g) of the 
Act. ‘motor transport undertaking’ means 
a motor transport undertaking engaged 
in carrying passengers or goods or both 
by road for hire or reward, and includes 
a private carrier. 

(5) That the petitioner, amongst its 
other activities. also maintains transport 
vehicles for the carriage of its own goods 
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and is thus a private carrier as defined 
in Section 2 (22) of the Motor Vehicles 
Act, 1939. 

(6) That the petitioner is thus a 
*motor transport undertaking’ within the 
meaning of Section 2 (g) of the AC, so 
far as its activity as a private carrier is 
concerned, 

(7) That under Section 3 of the Aci, 
every motor transport undertaking is re- 
quired to register its undertaking under 


the Act, 

(8) That the petitioner, therefore. ap- 
plied for the registration of its undertak- 
ing. in so far as it was a private carrier. 

(9) That the respondent State dec- 
lined to grant registration unless the 
petitioner included in its petition and 
paid the necessary fees for the registra- 
tion of such other vehicles which it 
owned and possessed but which were not 
used in its activities as a private carrier 
for the transport of its goods — such vehi~ 
eles being staff cars, station wagons, 
jeeps, pick-ups, etc. owned and presses- 
sed by the petitioner: that the respon 
dent State through its Deputy Secretary 
in the Labour Department vide Annexure 
2 had intimated the petitioner that under 
ihe provisions of the Act, the drivers of 
the staff cars and jeeps owned by the 
petitioner were also entitled to the bene- 
fits of the provisions.of the Act as they 
were also motor transport workers as 
defined therein, 

(10) That as these other motor vehi- 
cles have not been registered under Sec~ 
tion 3 of the Act, the respondents are 
also threatening to prosecute the peti- 
tioner for the alleged infringemert of 
Section 3 read with Rule 8 (1) and (f), 
Section 10 (1) and (2). Rule 24 (1) and 
(2), Section 13 and Rules 30, 33, 34, 35, 
36, 37 and 38. 

(11) That the act of the respondents 
in refusing registration and in ins-sting 
that the petitioner’s motor vehicles, which 
are not used for the transport of its zoods 
as a private carrier, shall aiso be re- 
gistered under the Act and the Rules 
thereunder is illegal and contrary tc law. 

It is, therefore, prayed that the res- 
pondents be restrained by suitable o-ders, 
writs or directions,— 

(a) from giving effect to thelr direc~ 
tions contained in Annexure 2, 

(b) from insisting that the peticioner 
shall extend the provisions of the Act to 
its employees who are not connected with 
its undertaking as a private carrier, Le., 
to the workers employed on its ‘non-goods 
vehicles’, and 

(c) from insisting that, insteed of 
taking out a single registration cert-ficate 
in respect of all the goods transport vehi- 
cles owned and possessed by the peti- 
tioner. it must take out separate regis- 
trations in respect of each of its divisions 
in charge of a Divisional Engineer. 


~ 
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Be The respondents by a common 

return are contesting the petition. Ac+ 
cording to them, the words ‘private car- 
rier’ or ‘motor transport undertaking’ 
refer to the owners and not to the vehi- 
cles. They say that once the petitioner is 
held to be a motor transport undertaking, 
the benefits of the Act would become 
available to all persons who come in the 
category of ‘motor transport workers’ as 
defined in clause (h) of Section 2 of the 
Act and this category includes drivers of 
the staff cars, jeeps, station wagons owned 
and used by the petitioner. 
_ 4 |The short question that arises 
for consideration in this petition is whe- 
ther the drivers of the staff motor cars, 
station wagons, jeeps etc. owned and used 
by the petitioner unconnected with its 
activity as a private carrier are ‘motor 
transport workers’ within the meaning of 
the Act. 

5. The expression ‘motor trans- 
port worker’ is defined in clause’ (h) of 
Section 2 of the Act, which says— 

“tmotor transport worker’ means a 
person who is employed in a motor trans- 
port undertaking directly or through an 
agency, whether for wages or not, to 
work in a professional capacity on a 
transport vehicle or to attend to 
duties in connection with the arrival, 
departure, loading or unloading of such 
transport vehicle and includes a driver, 
conductor, cleaner, station staff, line 
checking staff, booking clerk, cash clerk, 
depot clerk, time-keeper,. watchman or 
attendant, but except in Section 8 does 
not ineclude— 

(i) any such person who is employed 
in a factory as defined in the Factories 
Act, 1948 (63 of 1948); 

(ii) any such person to whom the 
provisions of any law for the time being 
in force regulating the conditions of ser- 
vice of persons employed in shops or. 
commercial establishments apply”. 

6. The expression ‘motor transport 
undertaking’ is defined in clause (g) of 
section 2 of the Act. It says— 

**motor transport undertaking’ means 
a motor transport undertaking engaged in 
carrying passengers or goods or both by 
road for hire or reward, and includes a 
private carrier”, 

Te The expression ‘private carrier’ 
is not defined in the Act; but clause (n) 
of Section 2 of the Act says that— 

“All other words and expressions 
used but not defined in this Act and 
defined in the Motor Vehicles Act, 1939 
(4 of 1939), shall have the meanings res- 
pectively assigned to them in that Act”. 
As defined in clause (22) of Section 2 of 
the Motor Vehicles Act, 1939,— 

"private carrier’ means an owner of 
a transport vehicle other than a public 
carrier who uses that vehicle solely for 
the carriage of goods which ere his pro- 
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perty or the carriage of which is neces- 
sary for the purposes of his business not 
being a business of providing transport, 
or who uses the vehicle for any of the 


purposes specified in sub-section (2) of 
S. 42.” 
Again, the expression ‘transport vehicle’ 


is not defined in the Act but is defined 
in the Motor Vehicles Act, 1939 to mean— 
ta public service vehicle or a goods 
vehicle”. 
(Clause 33 of Section 2 of the Motor 
Vehicles Act, 1939); and ‘goods vehicle’, 
as defined in clause 8 of Section 2 of the 
Motor Vehicles Act. 1939 means— 

“any motor vehicle constructed or 
adapted for use for the carriage of goods, 
or any motor vehicle not so constructed 
or adapted when used for the carriage 
of goods solely or in addition to paps 
sengers”. 

8. The Madhya Pradesh Electricity 
Board (hereinafter called ‘the Board’) is 
a statutory corporation constituted under 
Section 5 of the Electricity (Supply) Act, 
1948. Under Section 18 of the said Act— 

“Subject to the provisions of this 
Act, the Board shall be charged with the 
general duty of promoting the co-ordi- 
nated development of the generation. sup- 
ply and distribution of electricity within 
the State in the most efficient and econo- 
mical manner, with particular reference 
to such development in areas not for the 
time being served or adequately served 
by any licensee, and without prejudice to 
the generality of the foregoing provisions 
it shall be the duty of the Board:— 

(a) to prepare and carry out schemes 
sanctioned under Chapter V: 

(b) to supply electricity to owners of 
controlled stations and to licensees whose 
stations are closed down under this Act; 


(c) to supply electricity as soon -as 
practicable to any other licensees or per- 
sons requiring such supply and whom the 
Board may be competent under this Act 
so to supply”. 

In order to facilitate its work. the 
Board owns and maintains a number of 
motor vehicles of various kinds. Some 
of these motor vehicles are maintained by 
it for the transport of its goods. These 
latter: motor vehicles come within the 
category of ‘goods vehicles’ as defined in 
Section 2 (8) of the Motor Vehicles Act. 
It is not disputed that the petitioner 
Board does not own any ‘public service 
vehicle’ as defined in Section 2 (25) of 
fhe Motor Vehicles Act. In so far as 
the petitioner Board is the owner of 
‘soods vehicles’ and uses those vehicles 
solely for the carriage of goods which 
are its property or the carriage of which 
is necessary for the purposes of its busi- 
ness, it is a ‘private carrier’ as defined in 
Section 2 (22) of the Motor Vehicles Act; 
and being a ‘private carrier’, it is includ- 
ed in the definition of ‘motor transport 
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undertaking’ as contained în clause (g) of 
Section 2 of the Act. 

9, The definition of ‘motor trans- 
port undertaking’ is in two parts. In the 
first is its true connotation, which is that 
of a motor transport undertaking engaged 
in carrying passengers or goods or both 
by road for hire or reward, The second 
part contains its extended meaning. The 
Legislature intended to extend the bene~ 
fits of the provisions of the Act to the 
employees of a private carrier also by 
artificially including ‘private carrier’ 
within the expression ‘motor transport 
undertaking’ as used in the Act. 

10. As explained by Lord Watson 

in Dilworth v. Commissioner of Stamps, 
1899 AC 99 at p. 105— 

“The word ‘include’ is very generally 
used in interpretation clauses in order to 
enlarge the meaning of words or phrases 
occurring in the body of the Statute; and 
when it is so used these words or phrases 
must be construed as comprehending, not 
only such things as they signify accord- 
ing to their natural import, but also those 
things which the interpretation clause 
declares that they shall: include”. 

But the extended meaning is not to be 
necessarily or indiscriminately given. 


11. According to Nanavati. J, 
Bapu Vithal v. Secretary of State, AIR 
1932, Bom 370~— 

EREE, it is a recognized principle 
of jusiicist interpretation that the inclu- 
sive meaning is not to be necessarily and 
indiscriminately applied to the word”, 
because, as pointed out in Emperor v. 
DeSouza, (1911) ILR 35 Bom 412:— 

“Where a term is interpreted in a 
Statute as ‘including’ & C., the compre- 
hensive sense is not to be taken as strict- 
what the meaning of the 
word must be under all circumstances but 
merely as declaring what things may be 
comprehended within the term where the 
circumstances require that they should”. 
In the words of Lord Denman, C. J. in 
The Queen v. Justice of Cambridgeshire, 
(1836) 112 ER 551 at p. 555-— 


PENA an interpretation clause is- 


not to receive so rigid a construction: 
that it is not to be taken as substituting 
one set of words for another, nor as stri- 


ctly defining what the meaning of a word- 


must be under all circumstances. We 
rather think that it merely declares what 
persons may be comprehended within the 
term, where the circumstances require 
that they should.” 
Craies’ Statute Law, Sixth Edition, at 
p. 215 says— 

“Another important rule with regard 
to the effect of interpretation clause is, 
that an interpretation clause is not to be 
taken as substituting one set of words 
for another, or as strictly defining what 
the meaning of a term must be under all 
circumstances, but rather as declaring 


- 
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what may be comprehended within the 
term where the circumstances require 
that it should. be so comprehended. If, 
therefore, an interpretation ckause gives 
an extended meaning to a wozd, it does 
mot follow as a matter of course that, if 
that word is used more than o2ce in the 
Act. it is on each occasion used in the 
extended meaning, and it may ^e always 
a matter for argument whether or not 
the interpretation clause is to apply to 
the word as used in the particular clause 
of the Act, which is under considera~ 
tion”. ' 

12. The contention of the respond- 
ents is that the petitioner Boerd is a 
‘private carrier’ as defined in S, 2 (22) of 
the Motor Vehicles Act and as the ex- 
pression ‘motor transport undertaking’ in 
the Act includes a ‘private carrier’, the 
petitioner Board is a ‘motor transport 
undertaking’ as defined in the Act. It is 
thus contended that as the Act intends to 
extend the benefit of its provisions to 
the employees of the ‘motor transport 
undertaking’ as defined in the Act. their 
benefit must be extended to th= em- 
ployees of the petitioner Board as :t is a 
‘motor transport undertaking’, It is fur- 
ther contended that the definition of the 
expression ‘motor transport worker’ in 
Section 2 (h) of the Act in terms includes 
all the employees of the petitioner Board 
in so far as the petitioner Board is a 
‘motor transport undertaking’. 

13. In our opinion, the contentions 
are fallacious and cannot be accepted. 
They are contrary both to the rules of 
statutory interpretation as also to the 
language of the Act. It is, no doubt, rue 
that the petitioner Board is a private żar- 
rier; but it has to be remembered that. 
it is a ‘private carrier’ only in so far as 
it is the owner of certain ‘goods véhi~ 
cles’ which it is using solely for the 
transport of its own goods, etc. It is 
mot a private carrier for all purposes ror 
do all its activities come under the cate- 
gory of a private carrier. Now, as stated 
in paragraph 9 above, even a ‘private 
carrier’ is not within the connotation 2f 
the expression, tmotor transport undertak- 
ing’ as given in the first part of the def~ 
nition. It (a private carrier) comes witk- 
in the connotation of the term ‘motor 
transport undertaking’ because of the eX- 
tended meaning given to the expression 
in Section 2 (g) of the Act, It is settlec 
law that where an extended meaning is 
Piven to an expression, we shall not 
necessarily substitute the extended mean 
ing for the expression wherever it occurs 
in the Act. 

No doubt, the petitioner Board is a 
private carrier; but it is not only a pri- 
vate carrier. It has other business acti- 
vities which are unconnected with its 
activity as a private carrier. Consequ- 
ently. it cannot be equated with a pri- 
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vate carrier for all purposes. In Cl, (g) 
of Section 2 of the Act. it is a private 
carrier which has been included within 
the definition of ‘motor transport under~ 
taking’, Consequently, it would be quite 
unjustified to equate ‘motor transport 
undertaking’ with the petitioner Board 
because it also carries on the activity of 
a private carrier and is, therefore, a ‘pri- 
vate carrier’ within the meaning of the 
Motor Vehicles Act. The petitioner Board 
would be a ‘motor transport undertaking’ 
only, in so far as it carries on the acti- 
vity of a private carrier, in other words, 
in relation to its activity as a private 
carrier, . 

14. Under Section 3 of the Act, 

“Every employer of a motor trans- 
port undertaking to which this Act ap- 
plies shall have the undertaking register 
ed under this Act” 

The petitioner Board as the employer 
of a ‘motor transport undertaking’ would, 
no doubt, be required to get the under- 
taking registered under the Act; but it 
shall have to do so only in relation to its 
activity as a private carrier. In other 
words, the petitioner Board qua private 
carrier would require registration and 
consequently for this purpose it shall 
have to declare under the Act and the 
Rules only the ‘goods vehicles’ owned by 
it and which it uses as a private carrier. 
Its staff cars, jeeps, etc., which have no 
relation with its activity as a private 
carrier, shall not have to be so declared, 
The respondents have, in our opinion, 
quite erroneously refused registration to 
the petitioner Board on its application 
for the purpose and were not at all jus- 
tified in insisting that its other motor 
vehicles shall also have to be declared in 
the application for the registration and 
the requisite fees also paid in respect of 
them. 

15. The learned Deputy Advocate~ 
General for the respondents sought to 
derive support for his oe from. the 
provisions of Section 2 (h) of the Act. 
But, in our opinion, on a true interpreta- 
tion of the aforesaid provision, the con- 
tention cannot be said to be borne out, 


16. The definition of the expres- 
sion ‘motor transport worker’ in Cl. (bh) 
of Section 2 of the Act provides for three 
classes of employees: 

(a) those employed by a ‘motor transs 
port undertaking’ to work in a profes- 
sional capacity on a transport vehicle; 

(b) those employed by it to attend 
to duties in connection with arrival, 
departure, loading or unloading of such 
transport vehicle; and 

(c) drivers, conductors, cleaners, ete 

17. In our opinion. the category 
(c) aforesaid is not a category by i 
They are also employees of the ‘motor 
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łransport undertaking’ and in connection 
with its ‘transport vehicles. The con~ 
tention of the learned Deputy Advocate- 
General that thougn drivers, conductors, 
etc, may be the employees of the ‘motor 
transport undertaking,’ they need not be 
in connection with its ‘transport vehicles” 
cannot be accepted. The drivers, cleaners, 
ete. have been brought within the defini- 
tion by a clause beginning with ‘includes’ 
and, therefore, it shall have to be seen 
whether in the cortext such a wide mèan- 
ing as is sought to be put on the clause 
by the learned Deputy Advocate-General 
could be put on it, The clause simpliciter 
fmeludes drivers, cleaners, etc. without 
specifying whethar they are to be em~ 
ployees of the ‘motor transport undertak~ 
ing’ and it is mot contended that it is 
referable to all drivers, cleaners, etc. The 
context suggests that the clause (h) is 
dealing with emoloyees of a ‘motor trans- 
port undertakin2’ and that consequently 
the drivers, cleeners, efc., who have been 
included within the definition, must 
necessarily be the employees of the 
‘motor transport undertaking’. And, in 
so far as the petitioner Board is a ‘motor 
transport und , only in relation to 
its activity as a private carrier, only 
those employe2s of the petitioner ‘Board 
who have been employed by it qua pri- 
vate carrier as drivers, cleaners, etc. shall 
come within the definition of ‘motor 
transport worker’ under the Act... 


18. We also feel that the inclu- 
sive definition has been framed by the 
Legislature in order to bring within the 
ambit of the definition of ‘motor trans- 
port worker all those employees of a 
‘motor transport undertaking’ who, though 
employed ir connection with its ‘trans- 
port vehicles’, have not been included in 
the first two categories. It could not 
have been intended to bring within the 
category of ‘motor transport worker’ em- 
ployees wha have not been employed in 
connection with the ‘transport vehicles’ 
nor in relation to the activity of the 
petitioner Board as a ‘private carrier’. 
Because, in that case the Parliament 
would have brought within the ambit of 
the Act the drivers, cleaners, etc. of pri- 
vate cars who were not in any way con 
mected with ‘transport vehicles’. This in- 
tention cculd not reasonably be ascribed 
to Parliament when it was legislating for 
the welfare of ‘motor transport worker’, 
viZ., employee of ‘motor transport under- 
taking’ in relation to its ‘transport vehi-~ 

es’ 


We are. therefore, of opinion that the 
drivers, cleaners, etc. employed by the 
petitioner Board unconnected with its 
activity as a ‘private carrier’ are not 
‘motor transport workers’ within even 


the inclusive meaning of clause (h) of 


Section 2 of the Act. 
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19. The next question that arises 
for consideration is whether an applica~ 
tion by the petitioner Board was com-~ 
petent or whether each of its sub-division 
in charge of a Divisional Engineer had to 
separately apply for registration of the 
vehicles under his charge. -Under Sec- 
tion 3 of the Act, the employer of a 
‘motor transport undertaking’ has to ap- 
ply for registration. Clause (e) of Sec- 
tion 2 of the Act defines ‘employer’ to 
mean 


“In relation fo any motor transpor# 
undertaking, the person who, or the 
authority which, has the ultimate con~ 
trol over the affairs of the motor trans- 
port undertaking, and where the said 
affairs are entrusted to any other person 
whether called a manager, managing dir- 
ector, managing agent or by any other 
mame, such other person”, 


' In the instant case. the ultimate con- 
frol vests in the Board and has not been 
entrusted to any other person. The as- 
sertion to the contrary by the respond~ 
ents has no evidence to support it. The 
application ‘for registration made by the 
petitioner was, thus quite competent and 
was wrongly n not entertained, . 


20. in l the result, the petition is 
allowed. It is declared that the opinion 
expressed and directions given by the 
State Government in Annexure 2 are 
contrary to law and erroneous. It is 
further declared that only such persons 
who are employed by the petitioner Board 
acting as a ‘private carrier’ on the ‘goods 
vehicles’ owned by it and used solely for 
the carriage of goods which are its pro- 
perty as drivers, conductors, cleaners, etc. 
which can be included within the defini- 
tion of ‘motor transport worker’ con~ 
tained in clause (h) of Section 2 of the 
Act and not the workers employed by 
the petitioner Board on its motor vehicles 
other than such ‘goods vehicles’ such as 
staff cars, station wagons, jeeps, pick-ups, 
etc.. which are not used for carriage of 
goods solely or in addition to passengers, 
are entitled to the benefit of the provi- 
sions under the Act. It is also declared 
that under Section 3 of the Act, peti- 
tioner Board, in so far as it is a ‘Private 
carrier’ may apply for a single registra~ 
tion certificate in respect of the ‘goods 
vehicles’ owned and used by it. 


= 21. The costs of this petition shall 
be paid by the respondents. Counsel’s 
fee Rs. 100.00 if certified. The amount 
of security for costs deposited by the 
petitioner Board shall be refunded to it. 


Petition allowed, 
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_ First Appeal No. 121 of 1966. D/~ 
24-1-1972., from decree of R. L. Murab 2nd 
‘Addl. Dist. J.. Gwalior, D/~ 17-2-1965. 


Deed — Construction — Instrument, 
held, a deed of adoption and not a -will. 
(X-Ref :— Succession Act (1925), S. 74). 
(X-Ref :—— T, P. Act (1882), S. 8). 


_ The instrument styled as “Destavi 
God Nashini” recited that the executant 
had adopted the claimant as his adopted 
son seating him on his lap, that since that 
date he would be called his adopted son, 
that as such he would perform execu~ 
tants last rites and that the clamant 
would respect executant’s daughter, It 
also recited that after the death cf the 
executant the claimant would become 
owner of all properties of the executant. 
In the end it was mentioned thet the 
document of “God Nashini” was being 
registered. Construed in the ligat of 
rules of interpretation of documents and 
Wills in particular, the instrumen: was 
held to be a Deed of Adoption ard not 
a Will Recital about succession to execu~ 
tants properties. read in conjunction 
with the earlier recitals and not indepen- 
dent of them, did not make the instru~ 
ment a Will. Read as a whole execu 
tants predominant intent to evidenze the 
factum of adoption and to clothe the 
claimant with the status of an adopted 
son was evident. The latter recital 
about succession merely stated the legal 
consequences of a valid adoption. Since 
the executant had already adopted an- 
other person the claimant's adoption was 
mot upheld. 1960 MPLJ 911 and AIR 
1964 SC 859 and AIR 1969 Mad 217 and 
ATR 1969 Cal 71 and AIR 1959 Fat 585 
and AIR 1967 SC 207 and AIR 1£64 SC 
1323, Followed. AIR 1931 PC 109 and 
ATR: 1959 Pat 585 and ATR 1962 Assam 


1106, Distinguished. 
(Paras 23, 24,26 & 34) 
Cases Referred: Chronological Paras 
‘AIR, 1969 Cal 71 = 72 Cal WN 891, 
Commr. of I. T. W. B. v. National 
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JUDGMENT :— This is an appeal by 
the defendant (as Pauper) against the 
judgment and decree of the Second Ad-~ 
ditional District Judge, Gwalior whereby 
the adoption deed dated 30-6-1960 in his 
favour was declared null and void and 
the possession of the houses and lands 
as per paragraph 7 of the plaint was 
ordered fo be delivered to the plaintiff. 


Qe The plaintiff Kamta Prasad is 
the son of Ramchandra (P. W. 1) while 
the defendant Gopal Krishna is the son 
of Harimohan (D. W. 2). Both of them 
were closely related to the deceased 

yasiram who adopted the plaintiff on 
8-9-1953 and executed a registered docu- 
ment (Ex. P.1) in his favour. The de- 
ceased also adopted the defendant on 
30-6-1960 and executed a registered docu- 
ment (Ex. P.4-A) in his favour. Gyasi- 
ram died on 30-7-1960. 

3. The plaintiffs case is this: 
Gyasiram adopted him by performing 
due ceremony. After adoption the plain- 
tiff lived with Gyasiram and studied. 
Since Gyasiram was not able to look after 
him properly he sent him to Ramchandra 
(P. W. 1) at village Ghatigaon where he 
continued his studies. By a registered 
deed dated 30-6-1960 Gyasiram adopted 
the defendant but could not do so dur- 
ing the lifetime of the plaintiff. Fur- 
ther on 30-6-1960 and prior to this Gyasi- 
ram was old and sick and had lost his 
power of understanding. He was unable 
to speak and move and was incapacitat- 
ed to perform the adoption ceremony. 
Thus the defendant was in wrongful pos- 
Session of the houses and the lands in 
suit. The plaintiff filed this suit to claim 
a declaration that the adoption deed dated 
30-6-1960 was null and void and also for 
possession of the suit property. 


4, The defendant denied that the 
plaintiff was the adopted son or that. 
Gyasiram validly adopted him after per- 
forming due ceremony. He contended 
that he was the son of the nephew of 
Gyasiram and was validly adopted by 
him. He contended that the adoption 
deed was executed by Gyasiram out of 
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his free will wha was capable of under- 
standing the nature of his act. He was 
neither ill nor incapacitated due to old- 
age or sickness, The plaintiff never lived 
with Gyasiram nor performed his last 
rites which were performed by him as 
his adopted son. He contended that 
Gyasiram made him the owner of the 
property after his death and the plain- 
tiff could not claim the disputed -pro- 
perty which was the self-acquired pro- 
perty of Gyaciram. He prayed for dis- 
missal of the plaintiff’s suit. 

5. The trial Court after scrutiny 
of the evidence came to the following con- 
clusions: 

(i) Gyasiram validly adopted the 
plaintiff and evidenced it by the regis- 


tered document (Ex. P.1) dated 9-9-1953. 


(ii) Gyasiram adopted the defendant 
on 30-6-1960 . and executed a registered 
document (Ex: P. 4-A} in his favour. 

(iii) The adoption in favour of the 
defendant was invalid as the plaintifi was 
previously adopted. 

(iv) Gyasiram was metai sound at 
the time of tha adoption and the execu- 
tion of the document (Ex, P.5).. 


(v) Ex. P.4-A could not be read as 


will or transfe> deed, 

- 6. We have gone through the evi- 
dence of the rlaintiff -and the defendant 
and agree with the conclusion that Gyasi~ 
ram performed due ceremony at the time 
of the two adoptions; was mentally 
sound and consciously executed the two 
registered deeds, These findings were not 
seriously challenged -before us. 

7. Shri Naoker, counsel for the 
defendant contended that the document 
(Ex, P.4-A) is a will and since Gyasi~ 
ram had himself acquired the property, 
he was competent to execute the will in 
favour of the defendant. Shri Naoker, 
however, conceded that if the registered 
document (Ex. >. 4-A) could not be con- 
strued as a will, the adoption in favour 
of the plaintiff will stand in spite of the 
registered document (Ex. P.4-A), 


8. The only point for decision in 
this appeal is whether the registered 
document’ (Ex, P.4-A) is an adoption 
ore or will. 


The material portion of (Ex. 
P. rA is as follows: 


e Seat MN Watt 

ae ee tC Tae Gage at sy ale We 
HOT HA AT A-AA TAT TA TATHT 
aad We R qoreHt TaN Merde ger gÀ 
mer Aa SC AT St fe Tore faa ars È 
WU SEH ATH FA BESTT vis: ake. ese 


one 


Stan ee sda ar str ake FG 
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VTaT at HTT aes wee eee aee eee ase 
Te Ad foaare cred wera g 1” 


10. Shri Naoker specifically relied 
upon the following recitals in support of 
his contentions that the document (Exibit 
P, 4-A) is a will: 


At wee TY ge WE wes aag 
aaa or artes sh ate are wey AT aari 
qt saat alae aries eet ar eee erat vy”? 


11. Islambeg (P. W. 7) is the 
scribe of document (Ex, P.4-A) and stat- 
ed that he had written the document as 
per as get of Gyasiram. Dayachand 
(D. 1) attested the PU deed 
(Ex. T 4-A). Harimohan (D. 2), the 
natural father of the Ger adiae “testified 
to the giving and taking ceremonies and 
Havan. He further stated that he had 
consented to give the defendant in adop- 
tion to Gyasiram Tularam (D. W. 4) testix 
fied to the adoption ceremony in favour 
of the defendant. The defendant’s evi- 
dence established that the intention of 
Gyasiram was to take the defendant in 
adoption and in fact he did so after ob- 
serving due formalities, The question, 
however, will be about the interpreta~ 
tion of the document -and of gathering 
the intention of Gyasiram from the con- 
tents of Ex. P. 4-A, 


- 42. The expression ‘will’ is defined 
in the Indian Succession Act as the legal 
declaration of the intention of a testator 
with respect to his property which he 
desires to be carried into effect after his 
death. We will now advert to rules of 
interpretation of documents and consiruc~ 
tion of wills, 


13. Dealing with Sections 94 fo 98 
of the Evidence Act, in Tikam Chand v. 
Babubhai, 1960 MPLJ 911 it was helds 


“Where a document has to be con 
strued, the intention must be gathered, 
in the first place, from the document Ït- 
self. If the words are express and clear, 
effect must be given to them and any 
extraneous enquiry into what was thought 
or intended is ruled out. The real ques- 
tion in such a case is not what the paT- 
ties intended or meant but what is the 
legal effect of the words which they, 
used. If however, there is ambiguity in 
the language employed, then it is per- 
missible to look to the surrounding cir 
cumstances to determine what was fn 
tended.” `. 

14. In Kamla Devi v, Takhatmal, 
1967 Jab LJ 1020 = (AIR 1964 SC 859) 
it was held: 


“Sections 94 to 98 of the Indian Evi} 
dence Act afford guidance in the construc~ 
tion of documents; they also indicate 
when and under what circumstances 
existing evidence could be relied upon to 
construing the terms of a documen?, 
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Section 94 of the Evidence Act lays down 
a rule of interpretation of the language 
of a document when it is plain and ap~ 
plies accurately to . existing facts. It 
says that evidence may be given to chow 
that it was not meant tó apply to such 
facts, When a Court is asked to inter- 
pret a document, it looks at its language. 
[If the language is clear and unambigu-~ 
ous and applies accurately to existing 
facts, it shall accept the ordinary mean- 
ing, for the duty of the Court is not. to 
delve deep into the intricacies of the 
human mind to ascertain one’s uadis- 
closed intention, but only to take the 
meaning of the words used by him, that 

fo say. his expressed intentions. S JMe 
times when it is said that a Court stould 
fook into all the circumstances to find an= 
other’s intention, it is only for the pur- 
pose of finding out whether the words 
apply accurately to existing facts. But 
if the words are clear in the context of 
the surrounding circumstances, the Court 


cannot rely on them to attribute tc the. 


author an intention contrary to the plain 
meaning of the words used in the docu- 
ment. The other sections in the said 
group of sections deal with ambiguities, 
peculiarities in expression and the in- 
consistencies between the written words 
and the existing facts.” 

15. Thus while interpreting the 
document, the Court has to look ag its 
language to take the meaning of the 
words used by the executant. that is to 
say, his expressed intentions. The Courts 
cannot rely on them to attribute te the 
author an intention contrary to the plain 
meaning of the words used in the docu- 
ment, 

16. . Dealing with construction of 
wills, in M. V. Savitri Ammal v. Secy, 
Revenue Department, Govt. of Medras, 
ATR 1969 Mad 217 it is held: 

“In interpreting a will the court has 
to ascertain the intention of the testator 
as declared by him and apparent in the 
words of his will. The testator conveys 
fhe expression of his wishes in the words 
employed by him in the document and 
all the parts of the will should be con- 
strued and read together with reference 
fo each other, while effectuating the in- 
fention of the testator.” om 


17. Considering the same matter 
it was observed in Commr., of Incom=-tax, 
W.B.I v. National & Grindlays Bank 
Ltd.. Calcutta, ATR 1969 Cal 71: 

“But the principle of construction in 
a will is different from that in an In- 
come-tax statute. In interpreting the 
will, what the Judge is supposed ‘o do 
fs to sit in the arm-chair of the testator 


and if not with the invalid outlook of the- 


testator to construe the meaning cf the 
words in the sense the testator umder- 
stood and used. and therefore the sopu- 
Tar meaning and popular connotation of 
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a word as normally understood by men 
or ordinary testators, is to be adopted.” 

18. In Ramautar Singh v. Sm. 
Ramsundari Kur, AIR 1959 Pat 585 
the golden rule in interpreting will is 
expressed as follows: 

“The golden rule in interpreting a 
will is to give effect to the testator’s in- 
fention as ascertained from the language 
which he has used. The overriding duty 
of a court of construction is to construe 
the language which the testator has in 
fact employed giving due weight to all 
the words and rejecting none to which 
a meaning can reasonably be assigned. 
The Court is entitled to put itself into 
the testator’s arm-chair”. 

19. In 5, Panchaksharamma V. 
Chinnabbayi, AIR 1967 SC 207 dealing 
with the same question itis stated that the 
question is one of intention of testator 
which must be ascertained from language 
of various clauses of will and surround- 
ing circumstances of execution of will. 

20. With regard to precedents and 
comparison of various wills in Rama- 
chandra Shenoy v. Mrs. Hilda Brite, AIR 
1964 SC 1323 it was observed: 

“In the matter of the construction of 
a will authorities or precedents are of no 
help as each will has to be construed in 
its own terms and in the setting in which 
the clauses occur,” 


2i. Dealing with the same ques- 
tion in AIR 1969 Mad 217 it is stated: 

“On a question of true interpretation 
of a will, decisions on the construction of 
other wills are useful only for the limit- 
ed purpose, in so far as they lay down 
the principles of law which have to be 
observed in the construction of wills, 
Courts should not form any pre-conceiv- 
ed notions about the intention of the 
testator, based upon some decision ap- 
parently containing similar language and 
then enquire, how far the will in ques- 
tion resembles the will or wills referred 
to in the judicial decisions.” 


22. Thus the legal position is that 
in determining the construction of a will 
what we must look to, is the intention 
of the testator. Primarily the words of 
the deceased are to be considered and 
the intention must be ascertained from 
the language used in the document it~ 
self, The document must be read as 2 
whole to ascertain the intention of the 
executant. Keeping in view the rules for 
construction of documents and will, we 
will proceed to consider the document 
(Ex. P.4-A) .to find out whether the in- 
tention of Gyasiram was to execute an 
adoption deed or the will. 

23. The document (Ex. P.4-A) is 
styled as ‘Dastavj God Nashini’. The 
recitals are that the defendant was made 
an adopted son by seating him in his lap 
and since that date he. would be called 
his adopted son. As such he would per- 
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fcrm his last rites and respect his daugh- 
ter, In the end it was mentioned that 
the document of God Nashini was being 
registered. 


24. The above recitals eebisned 
that the executant of Ex. P.4-A was 
conscious that he was adopting the defen- 
dent as a son who will perform his last 
rites and that he was conscious of the 
ceremony of keeping the defendant in 

3 lap. 

25. The words on which much 
stress is laid for treating the document 
as will are :=— ` 


‘At AAI AT Hw ma AS AAW 
anfa aT aifes shi alt ate A ITAL 
afas oie ae ar gee errr 1” 


26. The recitals have to be read 
in conjunction with the earlier recitals 
which gave a clue to the intention of the 
executant that the succession to the pro- 
perty was Intended to be in consequence 
of. a validly performed adoption. Ex. 
P.4-A is to be read as a whole and the 
entire tenure indicated that the pre- 
dominant intention was to clothe the de- 
fendant with the status of an adopted 
son after having performed the requi- 
sita formalities. The words about the 
succession to the property could not be 
separated from the rest of the language 
of the document in this particular case; 
otherwise other recitals would become 
superfluous. If the intention of Gyasi- 
ram was purely to execute a will and 
give the property to the defendant with- 
out adopting him, he could do so without 
adoption because it was within his com~« 
petence to will away his. self-acquired 
property but Gyasiram did not adopt 

course. Gyasiram’s intention is 
clear that he consulted the defendant’s 
father, got his assent went through the 
ceremony of giving and taking perform- 
ed Havan and not to leave anyone in 
doubt executed a registered document 
evidencing his intention to treat the de- 
ferdant as an adopted son, Thus beginning 
wizh the adoption, he incidentally men- 
tioned that the defendant would become 
the owner of the property after his death 
and this was intended to be purely as a 
consequence of the adoption. 


There is another circumstance to de- 
mote the intention of the executant. In 
Ex. P.1 Gyasiram expressed that the 
person dying without a son will not at- 
tain peace (Sadgati) and that dominated 
his desire to have an adopted son. Like- 
wise in Ex. P.4-A he expressed that as 
the adopted son the defendant would 
perform his last rites. Gyasiram could 
secure the passing. of the property to the 
defendant by solitary recital that the de- 
fendant would be the owner of the pro- 
perty after his death. The objects of 
adcption are twofold: the first is reli- 
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gious, to secure spiritual benefit to the 
adopter and his ancestors by having a 
son for the purpose of offering funeral 
cakes and libations of water to the manes 
of the adopter and his ancestors. The 
second is secular, to secure an heir and 
perpetuate the adopters name. (Sec- 
tion 447 Mulla’s Hindu Law Thirteenth 
Edition, page 478). By a mere declara-= 
tion that the defendant would get his 
property after his death, the devolution 
of property could be achieved. but having 
an heir competent for the purpose of of- 
fering funeral cakes and libations of water 
was the spiritual consideration’ and the 
devolution of the property was only of 
secondary importance. It is important 
that in both the adoption deeds Gyasi- 
ram was keen to 
object, 

most in. 
detailed with clarity the ceremony of 
adoption accompanied by the declara- 
tion of the defendant being an adopted 
son having the right to perform his last 





to evidence the factum of adoption. 


27. I will refer to the case relied 
upon by Shri Naokar in support of hi 
contention that Ex. P.4-A is a will and 
nothing else. His main reliance was on 
Krishna Rao v. Sundara Siva Rao, ATR 
1931 PC 109 in which the material por- 
tion of a document executed by a Brah- 
man Karmam was as follows: 

“As I have had no issue I have brou- 
ght you up while you were young and 
have adopted you and celebrated your 
Upanayanam etc. and have chosen you 
as a son. so I have communicated ‘this 
fact to the revenue authorities and gof 
your name registered for the office of 
the karnam held by me. Further, you 
shall be my son and you shall be en= 
titled to my entire property as a son.” 

The executant was ill at the time he 
executed the document and died four 
months later. Jn this case it was held 
that the document did not purport to — 
convey anything de presenti, and further 
it could not be read either as being Itself 
intended as an act of adoption or as þe- 
ing an authority to adopt. But the last 
sentence of the document clearly refer- 
ed to succession to the writer’s entire 
property on his death. and has testamen-= 
tary effect in favour of the person allud- 
ed to in the document. 

28. According to Shri WNaokar, 
counsel for the defendant the above case 
is: exactly on par with this case, The 
facts of that case are clearly distinguish- 
able because In that case it was undis- 


puted that there was in fact no valid 


«2 
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adoption of the defendant No. 2 by the 
deceased, The material observations in 
that case are on page 110. 


“In their Lordships’ opinion the decu~- 
ment does not purport to convey anything 
de presenti, and further, an act of acon- 
tion or as being an authority to adopt. 
The writer. a Br and a Karram, 
must have been well aware that the 
document could not of itself constitute 
the adoption a formal ceremony b2ing 
essential for that purpose and its terms 
refer to adoption in the past tense and 
cannot be read as an authority to adopt 
in the future. Moreover, it is reasonable 
to assume that the writer must Lave 
been fully aware of the fact, now admit~ 


ted, that no actual adoption had teken / 


place, and also to assume that his anxiety 
was to do all he could to secure the suc- 
cession of defendant 2 whom he had 
brought up and treated as a son, to his 
Office as Karnam, which would open on 
his death. The writer was ill at the -ime 
and died about four months later. ‘Their 
Lordships are of opinion that the last 
Sentence of the document clearly refers 
to succession to the writer’s entire oro- 
perty on his death, and has testamentary 
effect in favour of defendant 2, who is 
mow dead, and is represented by the ap- 
pellant.” 


29. The above observations are 
the outcome of the circumstances — (i) 
the writer must have been fully aware 
of the fact. now admitted, that no actual 
adoption had taken place; (ii) his anxiety 
was to do all he could to secure the suc- 
cession of defendant 2 whom he had 
brought up and treated as a son, tc his 
office as Karnam, which would oper on 
his death; and (iii) the writer, a Brah- 
man and a Karnam, must have been well 
aware that the document could not of it- 
self constitute the adoption a formal cere- 
mony being essential for that purpose. 


30. These facts gave a clue tc the 
intention of the writer that he was xeen 
to secure succession of the defendant 
No. 2 to the office of Karnam which 
would open on his death. There wes in 
fact no adoption with due ceremony and 
the cumulative effect of these circum- 
stances brought about the view that the 
document clearly referred to the succes- 
sion of the entire property on his death 
and had testamentary effect. This is not 
the position of the defendant before us, 
There is unimpeachable fact that Gvasi- 
ram performed the ceremony of giving 
and taking and himself gave instruc7ions 
for an adoption deed. The adoption cere- 
mony was complete with due formacities 
and was confirmed by a registered instru- 
ment. The language employed was to 
reflect the intention of the writer that 
he was keen to have the defendant as an 
adopted son. Thus the ruling in AIR 
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1931 PC 109 does not advance the defen~ 
dant’s case, 

31. In AIR 1959 Pat 585 it was 
held that the two characteristics of a 
will are (i) that it must be intended to 
come into effect after the death of the 
testator and (ii) that it must be revocable. 
It may also be mentioned that there can 
be no objection to one part of an instru<« 
ment operating in praesenti as a deed 
and another in future as a will. This 
case is again distinguishable inasmuch as 
a valid adoption cannot be cancelled by 
the adoptive father or other parties 
thereto, nor can the adopted son renounce 
his status as such and return to his 
family of birth. (Section 493, Hindu Law 
by Mulla 13th . Edition. page 507). The 
fact of adoption cannot be revoked by 
the adoptive -father. Ignoring this, Gyasi- 
ram adopted the defendant, capable of 
performing his last rites which indicated 
his determination to have a son for his 
spiritual benefit. 

32. In Garib Shew v. Sm. Patia 
Dassi, AIR 1938 Cal 290 dealt with a 
will which amongst other things provided 
that on the testators demise his wife 
and daughter-in-law would get equal 
share in his property for their lives with= 
out any right to transfer either by way. 
of gift or sale. It was held that those 
provisiors in the will clearly satisfied 
the requirements of the will contained in 
section 2 (n) of the Succession Act. In 
this case no question of valid adoption 
came up for consideration. 

33. In Tajo Ram Nath v. Bane- 
swar Wath, AIR 1962 Assam 106 
it was observed that there can be 
no objection in law if one part of an 
instrument is operative as will and an- 
other pert of the same instrument ope- 
rates as a document giving possession and 
management. It was held that the desire 
of the testator to give up the ownership 
of the property to the devisee only on 
his death was quite clear and in such 
circumstances, the document fell within 
the statutory definition of a will. The 
document at page 107 has been reproduc- 
ed in which it was mentioned — “I have 
adopted the above person as my son” -— 
But there is no discussion whether there 
was a valid adoption with due formali-~ 
ties or not. This case is also distinguish- 






referred to above, we are of the view 
that the intention of Gyasiram was to 
evidence an adoption and the recital 
that the property would pass to the de- 
fendant after val death Was aS a conse- 


vious aaa tas in favour of the plaintiff, 
the subsequent adoption of the defendan 
was invalid, 
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= 35.. Skri H. G. Mishra, counsel for 
the plaintiff-respondent, contended that 
even if the document is construed as a 
will Gyasiram wag not competent to i 
away the agricultural lands in view of 
the specific provisions of the Madhya Pra- 
desh Land Revenue Code. This conten- 
tion has force but in view of our find- 
ing that the document is an adoption 
deed. the plaintiff’s right as an adopted 
son is not in any way marred, We hold 
that the Court below rightly decreed the 
plaintiff's suit. 

36. In view of the above. the ap- 
peal fails and is hereby dismissed. The 
defendant shall pay costs of the plaintiff 
in this appeal. He will also be liable to 
pay court-fe2 amount of this appeal. 
Costs in the lower Court shall be borne as 
ordered therein, Hearing fee Rs. 150/-. 

. Appeal dismissed. 
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T, P. NAIF, AND K. K. DUBE, JJ. 
Smt. Site Bai Gangrade, Applicant 
v Smt. Vidkyawati Gangrade, Non-Ap- 
plicant. 
Civil Revn. No. 274 of 1971, D/- 13-1- 
972 against order of B. N. Mukasdar, lst 
Addl. Dist. J., Jabalpur. D/- 2-9-1970. 


(A) Civil P. C. (1908), O. 9, R. 13 — 
Order not passed under O. 9 — Applica- 
tion under the rule does not lie. l 


Where the defendant neither pro- 
duced evidence after he was given 
time to do so nor remained present either 

elf or through counsel on the date 
of hearing and the court proceeded to 
decide the case on the material before it 
and passed a decree in favour of the 
plaintiff it was held that order was not 
passed under Order 9 and the decree 
could not be set aside by an application 
under Rule 13. (Para 4) 


(B). Civil P, C. (1908), Sec. 115 — 
Laches in the conduct of the case on the 
part of a party — Court will not inter- 
fere in his favour än revision. 

A decree-was passed against thè de- 
fendant on the material that was before 
the court because the defendant not only 
aid not produ ze his evidence though time 
was given to him but also remained ab- 
sent. His application to set aside the de~ 
cree under Order 9, Rule 13 was also dis- 
missed for default. Subsequent appli- 
cation by him under Section 151 to res- 
tore the previous application was also 
dismissed for default. A third applica- 
tion under S. 151 to set aside the dis- 
missal of the previous application was 
also dismissed for default. In a revision 
from that order, 
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A. I. Re 

Held that there were {Taches on the 
part of the defendant in the conduct of 
his case and.under the circumstance the 
court could mot interfere in revision in 
his favour. (Para 4) 

(C) Civil P. (1908), O. 3, R. 4 = 
Duty of the ee stated. 

Counsel has no right just to ab- 
sent himself from a court when the case 
of. his client comes: up for hearing. 
He is duty bound to attend that case 


-in court or to make such other arrange- 


ments for the proper representation of 
his client in the court concerned. The 
mere fact that the counsel was busy in 
some other court cannot be a good and 
sufficient reason for his non-appearance 
in the court when his case is called. 
Such absence is not only unfair to his 
client but also unfair and discourteous to 
the court and should be severely dis- 
countenanced. (Para 3) 

R. K., Pandey, for Applicant; R. P, 
Verma. for Non-Applicant. 

NAIK, J.:— This is a civil revision 
arising out of an order passed on 2-9- 
1970 in Miscellaneous Judicial Case No. 
3 of 1970. 

2. The aforesaid order came to be 
passed under the following circum- 
stances ! 

The non-applicant Vidyawati Bai 
filed a Civil suit, Civil Suit No. 1-A of 
1967, inter alia, for a declaration that 
she was the owner of the suit house, 
situate in Wright Town. Jabalpur. After 
the plaintiff's evidence had been record- 


‘ed, the defendant on 29-3-1968 applied 


for an opportunity to adduce evidence. 
The application was allowed subject to 
the payment of Rs. 50.00 as costs, which 
was made a condition. precedent. After 
a few adjournments when the case came 
up for hearing on 27-6-1968, the defen- 
dant was absent and no witnesses were 
present on her behalf. The Court, there- 
fore, ordered that the case of the defen- 
dant be closed and fixed the case for ar- 
guments. After hearing the arguments, 
the learned Additional District Judge, on 
20-7-1968, delivered the judgment de- 
creeing the suit of the plaintiff non-ap- 
plicant. 

On 19-8-1968, an application was filed 
by the applicant-defendant Smt. Sitabaf 
purporting to be under Rule 13 of 
Order IX of the Code of Civil Proce- 
dure. This was registered as Miscellane- 
ous Judicial Case No. 18 of 1968. The 
application was dismissed for default on 
27-9-1968 as the applicant was absent. 
On 6-1-1969, the applicant-defendant fil- 
ed another application (Miscellaneous 
Judicial Case No. 1 of 1969) purporting 
to be under Section 151 of the Code of 
Civil Procedure praying that the dismis- 
sal of the application filed under Rule 13 
of Order [TX of the Code of Civil Proce- 
dure in Miscellaneous Judicial Case No. 
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18 of 1968 be set aside. This applicaczion 
also came to be dismissed on 3-1-2970 
for want of prosecution as both the par- 
ties were absent on that day, 


On 5-1-1970, the applicant-defendant 
filed still another application Miscellane- 
ous Judicial Case No, 3 of 1969 purport- 
ing to be under Section 151 of the Code 
of Civil Procedure praying that the dis- 
missal of the application registered as 
Miscellaneous Judicial Case No. 1 of 1969 
be set aside and the case restored to file 
and disposed of on merits in accordence 
with law. This application was a:tain 
dismissed on 2-9-1970 with the observa- 
tion that if the counsel engaged by’ the 
applicant-defendant was busy in anovzher 
Court, there was no excuse for him not 
to have made some arrangement for his 
appearance in the Court of the learned 
Judge when the case was called for h2ar- 
ing. In the opinion of the Court, not to 
make such arrangement was callous dis- 
courtesy to the Court which could not 
be overlooked. It is this order which is 
sought to be challenged in this revision. 


Be In our opinion, there is no 
merit in this revision application. In the 
first place; we agree with the learned 

dditional District Judge that a counsel 
engaged by a litigant has no right to just 
absent himself from a court when the 
case of his client comes up for hearing. 
It is his bounden duty to attend to that 
case in the Court or to make such other 
arrangement as he thinks proper for the 
proper representation of his client in the 
Court concerned. {Jn our opinion, for a 
counsel to absent himself from a Court 
without informing it either himself or 
through any other proper person why it 
was not possible for him to attend to 
the case in that Court was an act of dis- 
courtesy to that Court and was inexcus- 
able. The-counsel owes a duty not only 
to his client but also to the Court. Crdi- 
narily, if a counsel expects that he would 
be busy elsewhere, he should make pro- 
per arrangement for the representzetion 
of his client in the Court so that his (the 
client’s) case does not po by default. 
But, if for some unavoidable reason this 
were not possible, the least that he was 
expected to do was to inform the Court 
the reason for his inability to attendi to 
his case in that Court and to take leave 
from the Court for his wnavoidable ab- 
sence, In our opinion, the mere fact that 
the counsel for the litigant party was 
busy in some other Court could not be a 
good and sufficient reason for his de- 
fault of apperance in the Court wher his 
case was called. Such absence was not 
only unfair to the client whose interest 
the counsel had undertaken to protect 
but was also unfair and discourteots to 
the Court. In our opinion, such absence 
should be severely . discountenanced. 


Dularam v. Union of India 


M. P. 199 


4. But that apart, in this particu~ 
lar case, time had been given to the de= 
fendant-applicant to produce her evidence 
in Civil Suit No. 1-A of 1967. She nei 
ther produced her evidence nor was ghe 
present in Court either herself or through 
her counsel, with the result that the 
Court proceeded to decide the suit on 
the material before it and pass a decree 
in favour of the non-applicant plaintiff 
decreeing her suit. Such a decree could 
not be set aside by an application under 
Rule 13 of Order IX of the Code of Civil 
Procedure. The order had not been pas- 
sed under Order TX of the Code and, 


_ therefore, there was no occasion for the 


filing of an application under Rule 13 
of Order IX of the Code of Civil Proce- 
dure. After that application, which was 
in law untenable, had been dismissed in 
default, an application purporting to be 
under Section 151 of the Code of Civil 
Procedure was filed to restore it. But 
this application was also dismissed in de= 
fault and a second application purporting 
to be under Section 151 of the Code of 
Civil Procedure was made. This last ap- 
plication was dismissed by the learned 
Additional District Judge for the reasons 
given by him. A bare recital of the afore~ 
sald facts amply. shows that laches in the 
conduct of the case by the applicant- 
defendant were writ large on the pro- 
ceedings and, under the circumstances of 
the case, she was not entitled to any dis- 
cretionary indulgence in her favour under 
ee provisions of the Code of Civil Pro- 
cedure, 


5. The application for revision is, 
PETE dismissed, Counsel’s fee 

Rs. 50/-, if certified. 
Revision dismissed. 
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BISHAMBHAR DAYAL, C. J. 


Dularam Khubchand and others, Ap~ 
pellants v. Union of India and others. 
Respondents. 


Second Appeal No. 633 of 1966, DJ- 
28-4-1971. from appellate decree of S. R. 
Tiwari, 1s Addi. Dist. J., Bilaspur, Dj- 
30-6-1966. 


Index Note— Limitation Act (1908), 
Art, 31 — “When the goods ought to have 
been delivered” — Period for suit against 
railway for short delivery will run from 
the date the bulk of the consignment twas 
delivered. (X-Ref :— Art. 30). AR 1961 
SC 725 and AIR 1962 SC 1716, Foll. ‘ATR 
1969 Pat 154 and AIR 1971 ‘Mad 34, pist 

{Para 5) 

Brief Note— It is a case of non 

delivery and hence only Art. 31 and nof 
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Art. 30 is applicable. Those words in 
Art. 31 themselves show that the un- 
delivered gocds ought to have been de~- 
livered on the same date as the bulk. 
As such the period must commence only 
from that date and not from the date of 
arrival of the consignment viz., the date 
of knowledge of the loss, (X-Ref: — 


Art. 30), 
. (Paras 4 & 5) 
Cases Referred: Chronological Paras 
AIR 1971 Mad 34 = (1970) 2 Mad 
. LJ 393, M. K. R, Chettiar and 
Co. v. Union of India - Y 
ATIR 1969 Pat 154 = 1969 BLJR 508, 
Union of India v. New India As- 
surance Co, ` . 
AIR 1962 SC 1716 = (1963) 1 SCR 
70, Boota Mal v. Union of. India 
ATR 1961 SC 725 = (1961) 3 SCR 
647, Governor-General in Council 


v. Musaddi Lal 5 
ATR 1958 Cal 434, oo of India 
v. Meghraj Agarwal 5 


ATR 1957 Punj 49 = S 58 Pun LR 
-364 (FB), Dominion of India v. 
Amin Chand Bholanath 5 

AIR 1955 Pat 182 = ILR 33 Pat 339, E 
e anand Rajgoria v, Union of : 

dia 

J. N. Nagarath, for Awpeliants: S. N 
Mukerjee, for Respondents. ` 

JUDGMENT:— This is plaintiffs’ se- 
cond appeal. i 

2. The plaintiffs were the con- 
signees of 13 bales of cloth out of which 
only 10 bales were delivered to them on 

19th August 1961. Thus there was a 

shortage of three bales., The plaintiffs 

therefore filed a suit on 19th October 

1962 for the recovery of the price and 

the loss in respect of these three bales. 

The trial court dismissed the suit on the 

ground of limitation, but held that the 

mon-delivery of three bales was due -to 
the misconduct of railway servants. It 
also held that if the suit had been within 
limitation then the plaintiffs would have 
been entitled to the price of these three 
bales namely Rs. 2,893.63 P., but not to 
any profit on these three bales. In ap- 
peal by the plaintiffs only the question 
of limitation was agitated, regarding 
which the first appellate court agreeing 
with the triel court held that the suit 
was barred ty limitation, According to 
the court below. limitation for filing the 

suit would start from i8th August 1961 

which was the date when the consign- 

ment arrived at the destination and not 
from 19th August 1961 when ten bales 
were actually delivered to the plaintiffs. 


3. In this appeal learned counsel 
for the appellants has contended that the 
courts below erred in holding that the 
limitation started from 18th. August 1961 
when ten bales arrived at the destination 
station and not from 19th August 1961 
when the other three bales ought to have 
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been delivered to the plaintiff along with 
those ten. bales. delivered on that date. 


4, Learned counsel for the res- 
pondent has contended that in this case 
old Art. 30. would be applicable as this 
was a case of loss which became known 
on 18th August 1961 when ten bales 
arrived at the. destination station and 
hence the.cause of action arose on 18th 
August 1961. . 

5. I have heard learned counsel 
for both the parties and have come to 
the conclusion that this appeal must be 
allowed. The distinction between the old 
Arts. 30 and 31 was considered by their 
Lordships of the ‘Supreme Court in Gov< 
ernor-General in Council v. Musaddi Lal, 
ATR 1961 SC 725. In paragraph 6 their 
Lordships observed as. follows: 

“There are undoubtedly two distinct 
articles, Arts, 30 and 31 in the first sche- 
dule of the Indian Limitation Act dealing 
with limitation for suits for compensa- 
tion against carriers. Article 30 prescri- 
bes the period of limitation for suits 
against a carrier for compensation against 
loss or injury to goods and Art, 31 pre- 
scribes the period of limitation for suits 
for compensation against a .carrier for 
non-delivery or delay in delivering the 
goods”. 

In the present case the plaintiffs suit 
is based on non-delivery of three bales 
of cloth. Obviously, therefore, Art. 31 
is applicable to the case. If goods had 
been delivered to the plaintiff in a 
damaged state and the claim had been 
on account of loss of or injury to the 
goods, then Art. 30 would have been ap- 
plicable. Their Lordships of the Supreme 
Court again in Boota Mal v., Union of 
India, AIR 1962 SC 1716 dealt with a 
case of non-delivery of goods and they 
applied Art. 31 to the case. Interpreting 
the language of Art. 31 and after consi- 
dering a large number of cases, they 
came to the conclusion: 

“As we have said already, the words 
in the third column refer to reasonable 
time taken for the carriage of goods from 
the place of despatch to the place of 
destination and this reasonable time gene- 
rally speaking cannot be affected by the 
subsequent conduct of the parties. We 
are therefore of opinion that the answer 
given by the Full Bench in the case of 
Aminchand Bholanath, AIR 1957 Punj 49 
(FB) that ‘the limitation in such cases 
starts on the expiry of the time fixed be- 
tween the parties and in the absence of 
any such agreement the limitation starts 
on the expiry of reasonable time which 
is to be decided according to the cir- 
cumstances of each case’ is correct”. 


Thereafter their Lordships proceeded 
to deal with the cases in which there 
was not a total loss of the consignment 
but a part of the consignment was deli- 
vered and a part thereof was not delie 
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vered, and in such cases if was obserwed 
as follows: 

“Further there may be no difficclty 
fin finding out the reasonable time where 
bulk of the goods have been delivered 
and only a part has not been delivered, 
for in such a case in the . absence of 
special circumstances it should be eas~ to 
see that the reasonable time is that with- 
fin which the bulk of the goods have been 
delivered. We may in this connection 
refer to Union of India v. Meghraj Azar- 
wala, AIR 1958 Cal 434 and Gajarand 
Raigoria v. Union of India, AIR 1955 Pat 
182 where it has been held that where a 
part of the consignment has been deli- 
wered, that should, in spite of the cor- 
respondence regarding inquiries and in 
the absence of circumstances leadinz to 
the contrary view, be taken to be the 
date when the goods ought to have been 
delivered as a whole within the meening 
of those words in Art. 31.” 

Thus, the very words of Ar. 31 
namely “when the goods ought to have 
been delivered” necessarily lead in the 
present case to the conclusion that the 
other three bales ought to have been 
delivered along with the ten bales when 
they were delivered on 19th August 1961 
and the limitation would naturally start 
from 19th August 1961, 

6. Learned counsel for the Rail- 
way contended that the time requisite 
for the goods to arrive at the destination 
was only up to 18th August 1961 and the 
consignee did not come to take de_ivery 
on 18th August 1961. He is therefore 
himself to blame and the limitatior can- 
mot start from 19th August 1961. Learned 
counsel for the appellant has contended 
that from the record it is quite clear that 
the goods arrived at 17.45 hours on 18th 
August 1961 and it was not possible to 
take delivery on 18th August 1961 as 
delivery office was closed after 17 hours 


and, in these circumstances, if delivery 


was taken on 19th August 1961, iz can- 
mot be said that it was unduly dslayed 
on account of the laches of the plaintiff. 

T. Learned counsel for the Rail- 
way relied upon Union of India v. New 
ndia Assurance Co.. AIR 1969 Pat 154 
and M. K. R. Chettiar & Co. v. Union of 
ndia, AIR 1971 Mad 34. Both these are 
cases in which the goods were de-ivered 
in damaged condition. They are not 
eases in which goods were not delivered 
at all, and are therefore distingubhable, 


8. After considering the whole 
matter I am satisfied that the limitation 
should have been calculated from the 
19th August 1961 when the missinz three 
bales ought to have been delivered to 


fhe plaintiffs along with the other ten 


bales. The suit was, therefore, within 
limitation, 

9. The order of dismissal of the 
suit passed by the courts below is ac~ 
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cordingly set aside and the plaintiffs’ suit 
is decreed for Rs. 2,893.63 P. with costs 
throughout. Permission to file Letters 
Patent Appeal is refused, 

Appeal allowed. 
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Union of India, Applicant v. Shanker- 
fal, Non-applicant. 

Civil Revn. No. 843 of 1970, DJ- 
22-4-1971 against order of A. K. Mukher- 
jee. ist Civil J., Class 2, Seoni, D/.~ 11-8- 


(A) Railways Act (1890), Ss. 76, 74 
(3) — Section 76 not controlled by Sec- 
tion 74 (3) — Goods sent at owner’s risk 
m- Loss due to delay and detention in 
transit — Burden to prove that delay or 
detention not due to misconduct or negli- 
gence of its servants was on the railway 
authorities —- Failure to prove so relieves 
consignor of burden under S. 74 (3). 


Section 76 of the Railway Act is a 
proviso to Section 74 (3), which is a 
general provision absolving the railway 
administration of responsibility for loss, 
destruction, damage, deterioration or non- 
delivery of goods or animals sent at 
owner's risk, There is nothing in Sec- 
tion 74 (3) or Section 76 to show that 
the latter is anywise controlled by the 
former section. Section 74 therefore does 
not exclude the operation of Section 76 
in cases where the goods or animals are 
booked at owner's risk, (Para 6) 


Delay or detention in transit is per 
se indicative of misconduct or negligence 
but it is not conclusive proof of negli- 
gence or misconduct. Section 76 there- 
fore makes an initial presumption of mis- 
conduct or negligence of the railway 
authorities in case of delay or detention 
and places the burden to prove that delay 
or detention occurred without there being 
any misconduct or negligence on the part 
of the railway administration. 

(Para 10), 

Where the administration leads no 
evidence to prove that the loss, destruc- 
tion, etc. was not due to their misconduct 
or negligence, Section 76 relieves the 
plaintiff of his burden under S. 74 .(3). 
If the consignor proves that the destruc- 
tion, damage or deterioration was caused 
by delay or detention in transit, then 
the burden shifts on the railway autho- 
rities to prove that the delay or deten- 
tion arose without negligence or mis- 
conduct on the part of the administration 
or of any of its servants. Where the 
owner does not prove delay or deten- 
tion, he has to prove the misconduct or 
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negligence of the railway as required by 
Section 74 (3). Civ. Revn. No. 904 of 
1970, D/~ 5-4-1971 (Madh Pra), Distin- 
guished. (Paras 7, 8, 14) 
(B) Precedent —- Binding nature of 
-— Decision is an authority for the ques- 
Hon of law which it decided and not for 
a question not considered by or raised in 
it — li is the underlying ‘principle, the 
ratio decidendi as it is called, of the pre- 
cedent which alone has the force of law 
as regards the world at large. AIR 1960 
SC 195 & AIR 1963 SC 499, Followed. 
“(Para 15) 
Cases Referred: Chronological Paras 
(1971) Civil Revn. No. 904 of 1970, 
D/- 5-4-1971 (Madh Pra), Union 
of India v. Jeewanlal 14 
AIR 1963 SC 499 = 1962 Supp (2) 
SCR 623, Neta Ram v., Jiwan 


Lal 
ATR 1961 SC 1170 = (1961) 3 SCR 
185. J. K. C. S. and W. Mills v. . 
State of U. P, 6 
AIR 1960 SC 195 == 1960 Cri LJ 
283, Prakash Chandra v. State 
of U. P, 5 

B. K. Pandey. for Applicant; N, C, 
Jain, for Non-Applicant. 

ORDER:— This revision under Sec- 
tion 25 of the Small Cause Courts Act is 
from a decree for Rs, 117/- passed by the 
ist Civil Judge, Class II, Seoni. 


2. On November z, 1967, two 
beskets containing 30 Kgs. of betel leaves 
were consigned from Golanthara railway 
station (South Eastern Railway) to Seoni 
(South Eastern Railway). Actually they 
reached Seoni on November 6, 1967. The 
plaintiff's case is that there was abnor- 
mal delay owing to which the betel leaves 
bezame rotten, The plaintiff claimed 
Rs 117/- as damages. 

Be The learned trial Judge held 
thet the betel leaves. which were booked 
were in good condition and the defence 
to the contrary could not be accepted. 
On the evidence of Shankarlal (P. W. 1), 
the plaintiff himself, a decree for Rupees 
LT- was passed, 

this revision it is contended 
for the defendant that the plaintiff did 
mot prove any misconduct or negligence 
on the part of the railway administration 
without which a decree in favour of the 
pla- ntiff could not be passed. Reliance 
is placed on Section 74 (3) of the Rail- 
wams Act. It is not in dispute that the 
goods were booked at the owmer’s risk 
rate. Section 74 (3) enacts:— 

“When any animals or goods are 
deemed to have been tendered to be car- 
ried, or are carried, at the owner’s risk 
rate, then, notwithstanding anything con- 
tained in Section 73, the railway adminis- 
tration shall not be responsible for any: 
loss. destruction, damage, deterioration or 
non-delivery, from whatever cause aris- 
ing. except upon proof that such loss, 
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destruction, damage, deterioration or non= 
delivery was due to negligence or mis« 
conduct on the part of the railway ad~ 
ministration or any of its servants”, 

It is not contended .on behalf of the 
plaintiff that any evidence was given to 
prove negligence or misconduct on the 
part of the railway administration. In 
fact that case was not even pleaded, 


5. Shri Jain, learned counsel fon 
the respondent, relies on Section 76 of the 
Railways Act, which provides as follows: 

“A railway administration shall be 
responsible for loss, destruction. damage 
or deterioration of animals or goods 
proved by the owner to have been caused 
by delay or detention in their carriage 
unless the railway administration proves 
that the delay or detention arose with-~ 
out negligence or misconduct on the part 
of the railway administration or of any, 

of its servants”, 

On an examination of the 
scheme of the Railways Act and the pro- 
visions contained in Sections 73. 74 (3) 
and 76, it is clear that Section 76 is @ 
proviso to Section 74 (3). which is a 
general provision. Section 74 (3) governs 
all cases of loss, destruction, damage, etc. 
whatever may be the cause, while Sec~ 
tion 76 is a special provision which ap~ 
plies only to cases of delay and deten- 
tion, Therefore, the rule of construction 
of statutes, generalis clausula non porrix 
gitur ad ea quae antea specialiter sunf 
comprehensa (a general clause does nof 
extend to those things which are includ~ 
ed in previous special words), or shortly. 
Stated generalibus specialia derogand 
(special things derogate from general) 
comes into play. In J. K. C. S, & W. 
Mills v. State of U. P.. ATR 1961 SC 1170 
their Lordships, recalling the well-known 
rule of construction that general provi- 
tions yield to special provisions observ- 
ed that this rule is applicable to resolve 
mot only a conflict between the general 
provision in one Act and the special pro- 
vision in another Act, but also the con- 
flict between general and special provi- 
sions in the same legislative instrumenf, 
Their Lordships said:— 

“The rule that general provisions 
should vield to specific: provisions is not 
an arbitrary principle made by lawyers 
and judges but springs from the common 
understanding of men and women. thaf 
when the same person gives two direc~ 
tions one covering a large number of 
matters in general and another to only 
some of them, his intention is that these 
latter directions should prevail as re« 
gards these while as regards all the resi 
the earlier direction should have effect’, 


7 I£ the owner proves that there 
was any loss, destruction, damage or 
deterioration caused by delay or deten« 
tion, then the burden shifts on the rails 
way administration to prove that the 
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delay or detention arose without negli- 
gence or misconduct on the part of che 
railway administration or of any of its 
servants. To put it differently. Sec, 76 
requires the owner to prove that there 
was delay or detention which caused loss, 
destruction, damage or deterioraton. 
When the owner succeeds in doing so, 
then it is for the railway administra‘ion 
fo prove that the delay or detention arose 
without negligence or misconduct on the 
part of the railway administration or of 
any of its servants, It follows from this 
analysis that where the owner does not 
prove delay or detention, as requ_red 
under the first part of Section 76, then 


the owner has to prove negligence or 
misconduct as is required by Sec- 
tion 74 (3). 


8. There is nothing in S. 74 (5) or 
Section 76 to show that the latte- is 
controlled by the former. If the inten- 
tion of the legislature had been otner- 
wise, nothing would have been easier for 
the framers of the law than to add in 
Section 74 (3) the words “or Section 76” 
after the words “Section 73”, which 
would then have read as “nothing con- 


' tained in Section 73 or Section 76”. To 


interpret Section 74 as the learned mun- 
sel for the petitioner wants to, will mean 
that something will have to be added to 
Section 74 (3), so as to exclude the opera- 
tion of Section 76 in cases where the 
goods or animals are booked at the 
owners risk rate. This will be doing 
violence to the section, which wiki be 
wholly unjustified. In my opinion the 
provisions contained in Section 74 (3 and 
Section 76 must be harmoniously con- 
strued. I am, therefore, of the view that 
the application of Section 76 of the Rail- 
ways Act cannot be restricted to cases 
where goods or animals are booked et the 
railway risk rates. 

9. The principles underlying Sec- 
tion 74 (3) is that where goods are book- 
ed at the owner’s risk rate, it is the 
owner’s own liability in case of loss, 
destruction, ete. and there is no licbility 
of the railway. But the owner’s risk 
does not extend to loss, destruction, ete. 
being caused by misconduct or negi-gence 
of the railway administration, or any of 
its servants. Therefore, Section ™ (3), 
while enacting a general rule tkat in 
case of booking at. the owner’s risk rate, 
the risk is of the owner and the railway 
is not liable, provided that the railway 
will be liable if such negligence or mis- 
conduct is proved, 


10. The reason of the rule con- 
tained in Section 76 is, if a thing is not 
done within a reasonable time, the delay 
or detention is either deliberafe cr due 
fo carelessness. In the former case, it 
fs misconduct; in the latter case, it is 
negligence. In other words. delay or 
detention is per se indicative of miscon- 
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duct or negligence. However, delay or 
detention is not conclusive proof or mis- 
conduct or negligence. One can still ex- 
plain by showing the circumstances in 
which the detention or delay occurred, 
so that there was neither misconduct nor 
negligence. Therefore, Section 76 makes 
an initial presumption of misconduct or 
negligence in case of delay or detention, 
and then places the-burden on the rail- 
way to prove that such delay or deten- 
tion occurred without there being any 
misconduct or negligence. 

11. On the above analysis, both 
Sections 74 (3) and 76 can be read to- 
gether and given simultaneous effect. 

12. The above discussion may be 
summed up thus :-—~ 

(1) Section 76 carves out an excep- 
ition to Section 74 (3) in cases of loss, etc., 
being caused by delay or detention in 
the carriage of animals or goods. ‘This is 
irrespective of whether the goods or 
: are booked at the railway risk 
rate or the owner’s risk rate, (2) The 
combined effect of Sections 74 (3) and 76 
is this. Where goods or animals are 
booked at the owner's risk rate: (a) in the 
first instance, the owner must prove (un-« 
less it ig admitted) that there was delay 
or detention which caused Joss, destruc- 
tion, damage or deterioration: (b) if such 
delay or detention is admitted or proved, 
then it is for the railway administration 
to prove that the delay or detention arose 
without negligence or misconduct on the ` 
part of the railway administration or of 
any of its servants; and (c) if such delay 
or detention is neither admitted nor pros 
ved, the owner must prove that the loss, 
destruction, damage or deterioration was 
due to negligence or misconduct on the 
part of the railway administration or of 
any of its servants. 


13. Applying these fests to the 
present case. it has to be seen whether 
there was delay or detention within the 
meaning of Section 76 of the Act. Shri 
Jain, learned counsel for the respondent, 
contends that detention at Raipur is ad=- 
mitted in the written statement. Reli- 
ance is placed on paragraph 3 (c) of the 
written statement where the course of 
transaction has been described. The 
material passage is as follows:— 

“The train to which the ‘Pan Bogie’ 
is attached leaves Vijayanagaram at 7.50 
Hrs. and reaches Raipur at 20.45 Hrs. 
where the bogie is kept at the siding. It 
is then attached the next day to train 
No. 409 DN which is a parcel train and 
which leaves Raipur at 17.45 Hrs. The 
‘Pan’ bogie is not attached to the earlier 
train from Raipur due to operational dif- 


ficulties”. 

(Underlined by me) 
It is clear from this admission in the 
written statement that the goods were 


' the day when 
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Metained at Raipur from 20.45 Hrs. of 
they reached there, to 
47.45 Hrs, of the following day. As soon 
as detention is admitted, the second part 
of Section 76 of the Railways Act comes 
into play. It is then for the railway ad- 
ministration to prove that the delay or 
detention arose without negligence or mis~ 
conduct on the part of the railway ad~ 
ministration or of any of its servants. 
The written statement no doubt makes 
an elaborate statement of the “operational 
difficulties” pleaded in the above quoted 
massage. ‘Those difficulties have been de- 
scribed in the written statement as 
ttollows:— 


“These earlier trains are either Mail, 
Express or Passenger trains. They reach 
Raipur with full capacity and since there 
is considerable risk in overloading the 
engine no further wagon can be attach- 
ed to it. Moreover, attaching the Bogie 
to the earlier train will necessitate shunt- 
ire both at Raipur and at Gondia. Shunt- 
irg takes about 4 an hour and the afore~ 
szid trains halt at these places for not 
more than 15 minutes. Moreover, the 
wagon will block the main line at Gondia. 
Parcel train is a special reason (train) for 
cerrying parcel wagon. This parce] train 
reaches Gondia the next day, ie. the 4th 
day at 0.40 Hrs.” 

Now, it is not sufficient to plead want of 
negligence or misconduct. Section 76 re- 
quires that want of negligence or mis- 
conduct must be proved. The defendant 
led no evidence in the present case to 
prove the explanation of “operational dif- 


ficulties” furnished in the written state~. 


ment. That being so. the plaintiff is en- 
titled to the benefit of Section 76 of the 
Act and is relieved of the burden under 
Section 74 (3) of the Act, 


14. Shri Pandey strenuously relied 
on a decision of Mr. Justice Tare in Union 
of India v. Jeewanlal, Civil Revn. No, 
904 of 1970. D/- 5-4-1971 (Madh Pra), 
where, in similar circumstances, the suit 
for recovery of damages in respect of 
betel leaves was dismissed. I have care~ 
fully gone through that decision. It is 
abundantly clear that the learned coun- 
sel. who appeared for the plaintiff in that 
cas2, did not place for consideration be- 
fore Mr. Justice Tare the question of the 
effect of Section 76 of the Railways Act. 
It appears that all that the learned coun- 
sel concentrated upon was whether delay 
of a day or two was unreasonable so as 
to amount to negligence or misconduct 
within the meaning of Section 74 (3) of 
the Railways Act. 


15. It is axiomatic that a decision 
is an authority for the question of law 
which it decided and not for a question 
which was not considered or raised. A 
case cannot be an authority on a point 
of fact; each case has to be examined in 
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the light of the circumstances existing in 
it. See Prakash Chandra v. State of 
U. P.. AIR 1960 SC 195 and Neta Ram v. 
Jiwan Lal, AIR 1963 SC 499. Salmond 
Says: 

“A precedent, therefore, is a judicial 
decision which contains in itself a prin« 
ciple. The underlying principle which 
thus forms its authoritative element is 
often termed the ratio decidendi. The 
concrete decision is binding between the 
parties to it; but it is the abstract ratio 
decidendi which alone has the force of 
law as regards the world at large”, __ 
Authur L. Goodhart has formulated the 
following rules for finding the principle 
of a case:— 

“(1) The principle of a case is not 
found in the reason given in the opinion, 

(2) The principle is not found in the 
rule of law set forth in the opinion. 

(3) The principle is not necessarily, 
found by a consideration of all the ascer- 
tainable facts of the case and the judge’s 
decision. 

(4) The principle of the case is found 
by taking account (a) of the facts treated 
by the judge as material, and (b) his decis 
sion as based on them. 

(5) In finding the principle it is also 
necessary to establish what facts were 
held to be immaterial by the judge, fon 
the principle may depend as much on 
exclusion as it does on inclusion’, 

(Jurisprudence in Action, P, 221) 

16. On the question of quantum, 
the plaintiff stated on oath that the pre- 
valent market rate at the material time 
at Seoni was Rs, 4/~ per kg. This evi- 
dence was not controverted. The trial 
Court has accepted it. I see no reason 
to take a different view. 


17.  #For these reasons, this revi« 
sion is dismissed with costs. Counsel’s 


fee Rs, 25/-, 
Revision dismissed, 
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Bhawarsingh and another, Appellants 
v. Pilabai, Respondent, 


Second Appeal No. 781 of 1965, Dj- 
4-12-1970 from appellate decree of S, D. 
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Hindu Succession Act (1956), S. 15 (1) 
— Succession in case of female Hindus — 
Wife’s right to share in property even if 
she is not impleaded in partition suit ac- 
crues immediately on the passing of pre- 
liminary decree — This right, itself pro- 
perty, will be inherited on her death by 
husband. AIR 1962 SC 1493, Rel. on; AIR 
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1936 PC 20, Held no longer good law; 
AIR 1941 Nag 135, Foll, (Para 4) 


Cases Referred: Chronological Paras 
AIR 1962 SC 1493 = 1962 MPLJ 


977, Munnalal v. Rajkumar A 
AIR 1941 Nag 135 = 1941 Nag LJ 
87, Radhabai v., Pandharinath 4 


AIR 1936 PC 20 = 63 Ind App 33, 
Pratapmull Agarwalla v. Dhan | 
bati Bibi c4 

D. M. Dharmadhikari, for Appellants; 

V. S. Pandit, for Respondent. 

JUDGMENT:— The facts giving “ise 
to this appeal are that Bhawarsingh, the 
defendant No. 1 who is now appellant 

No. 1 in this appeal, had two sons, name- 

ly, Audhram and Basant., who are both 

dead. Audhram died in 1948 leaving be- 
hind his widow Pilabai, who is the plain- 
tiff-respondent. Basant died leaving De- 
hind his son Bhuwan, Bhuwan also died 
leaving behind his son Ghiwchand. who 
was defendant No. 2 and is now appel_ant 

No, 2. The suit was filed by Pilabai, 

widow of Audhram, against Bhawarsmgh 

and Ghiwchand for partition of jint 
family property. A preliminary dezree 

was passed in the suit on-October 31, 1964 

by which the plaintiff was declared to 

have 1/3rd share in the property. The 
preliminary decree for partition was zon~ 
firmed by-the Second ‘Additional District 

Judge, Durg. in first appeal. The defend- 

ants then came up in second appeal. 

The only point raised in the 
memo of appeal was that Bhawarsingh’s 
wife Dheliyabai was not impleaded ir the 
suit and, therefore, the suit was defec- 
tive. It is now pointed out the Dheliya~ 
bai died during the pendency of the ap- 
peal on December 2, 1966, This fact is 
not disputed by the learned counse_ for 
the plaintiff-respondent. The argument 
of the learned counsel for the appellants 
is that though the preliminary decre2 for 
partition did not declare any share in 

favour of Dheliyabai as she was rot a 

party, yet in law she became entitled to 

1/4th share in the property on the date 
of the preliminary decree which. on her 

death in 1966, passed to appellant No, 1 

Bhawarsingh, who was her husband and, 

therefore, the division should now ode in 

the following shares: 


Plaintiff (Pilabai) — 1/4th shares 
Ghiwchand —- 1/4th shar2 and 
Bhawarsingh — 1/2 share. 


3 Learned counsel for the res- 
pondent does not dispute that if Dheliya- 
bai had any interest in the property, that 
would solely pass to Bhawarsingh cn her 
death and the plaintiff and other defend- 


‘ant would, in that case, be entitled to 


onty 1/4th share in the propert" and 
Bhawarsingh would be entitled -o 1/2 
share. He. however, contends that Dheli- 
yabai’s right to share in the property 
could have arisen only after the making 
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of a final decree actually dividing the 
property by metes and bounds. For this 
proposition, the learned counsel for the 
respondent relies upon Pratapmull Agar- 
walla v. Dhanbati Bibi, AIR 1936 PC 20, 

4, Pratapmull’s case, AIR 1936 PC 
20 no doubt, supports the contention of 
the learned -counsel for the respondent, 
but that case, as decided by the Supreme 
Court in Munnalal v. Rajkumar, AIR 1962 
SC 1493, does not now hold the field. 
Their Lordships specifically said that the 
tule enunciated by the Privy Council in 
Pratapmull’s case could not be applied 
after the enactment of the Hindu Suc- 
cession Act. Jn Munnalal’s case the 
Supreme Court held that a share allotted 
to a widow under a preliminary decree 
was her property which became her ab-« 
solute property under Section 14 (1) of 
the Hindu Succession Act and devolved 
in accordance .with Section 15 (1) of the 
said Act. : 


In that case also the Hindu widow, 
who had been given a share at the time 
of the passing of the preliminary decree, 
was one who had no interest in the copar- 
cenary property as her husband had died 
before enactment of the Hindu Women’s 
Rights to Property Act. 1937. Neverthe- 
less, their Lordships held that the share 
assigned to her by the preliminary decree 
became her absolute property which on 
her death during the pendency of the 
suit devolved on her heirs. The only 
thing that distinguishes Munnalal’s case 
is that Dheliabai in the instant case. was 
not a party to the suit and, therefore, 
no share was specifically assigned to her 
by the preliminary decree. That dis« 
tinction, in my opinion, does not make 
the principle ‘laid down in Munnalal’s 
case inapplicable. Dheliabai ought to 
have been joined as a party to the suit 
and had she been joined. the preliminary 
decree would have fixed her share which 
she was to receive in partition of the 
joint family property. Simply because 
parties to a partition do not assign any 
Share to a woman, who on partition is 
entitled to a share, she cannot be depriv-~ 
ed of her rightful share and she can sue 
for it; Radhabai v. Pandharinath. AIR 
1941 Nag 135. 


Thus, her right to share must be 
taken to accrue immediately a partition 
is made, although in that partition she is 
not assigned any share. Now. as decid- 
ed in Munnalal’s case, this right to share 
has not to wait for its accrual till the 
property is actually divided, but arises 
even at the stage when shares in the 
property are declared by a preliminary) . 
decree. Therefore, the moment the pre- 
liminary decree for partition was passed 
in the suit the right to share in the pro- 
perty accrued in favour of Dheliabai and 
this right was itself property which on 
her death passed by inheritance to 
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Bhawarsingh under Section 15 (1) of the 
Hindu Succession Act. my opinion, 
therefore, the contention raised by the 
learned counsel for the appellants must 
be accepted and it must be held that the 
property should now be divided in the 
following shares:-— 


Pilabai —- 1/4th share; 
Ghiwchand —- 1/4th share and 
Bhawarsingh — 1/2 share. 


Be The appeal is allowed. The 
fudgments and decrees passed by the 
Courts below are modified to this extent 
that the shares to which the parties are 
entitled shall be 1/4th Pilabai, 1/4th Ghiw- 
chand and 1/2 Bhawarsingh. The parties 
shall bear their own costs throughout. 

Appeal] allowed, 
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others, Respondents, 


Second Appeal No. 956 of 1965. DE 
25-9-1970 from appellate decree of M. 
pees Ist Addl. Dist. J.. Bhopal, DI: 

-9-1965. 


Index Note: — T, P, Act (1882), S. 106 
m- Quit notice—If issued by one of trans- 
ferees of lessor vis-a-vis his portion only 
it is not invalid since a lease always be- 
gs severed pro tanto on transfer of 
of the property——(X-Ref:—- S. 109). 
TIR 1920 Mad 838 (FB) & (1906) ILR 29 
Mad 29 (DB) & AIR 1915 Mad 813, Foll.; 
AIR 1953 Nag 18 & 1959 MPLJ (Notes) 75 
& 1962 MPLJ (Notes) 345 & AIR 1957 
Assam 70 & (1893) ILR 20 Cal 590 & AIR 
1964 All 359 & AIR 1968 Ker 229, Dist.; 
AIR 1965 Madh Pra 1, Ref. 
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Cases Referred: Chronological Paras 
AIR 1968 Ker 229 = 1967 Ker LT 
585, V. Konnappan v. Kunnivil 
Manikkam | 6 
ATR 1965 Madh Pra I = 1964 Jab 
LJ 436, Pyarelalsa v. Garan- 
chandsa 5 
AIR 1964 All 350 = 1963 All LJ 
856, Shamboo Dayal v, Chandra 


Kali 

H962 MPLJ (Notes) 345, Narayan< 

singh v. Krishnasewak 

1959 0 MPLJ (Notes) 75, Prabhakar 
v, Smt. Juggobai 

AIR 1957 Assam 70, Arunchandra 
Doverah v. Panchu Modak 

'ATR, 1953 Nag 18 = 1952 Nag LJ 
398. Abdul Hamid v, Bhuvane- 
shwar Prasad 

AIR 1920 Mad 838 = ILR 42 Mad 
603 (FB), Kannyan v. Alikutti 
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AIR 1915 Mad 813 = ILR 38 Mad 

445. Korapalu v, Narayana Z 
(1906) ILR 29 Mad 29, Raja Simha- 

dri Appa Rao v, Prattipati 


Ramavya 
(1893) ILR 20 Cal 590, Kabil Sardar 

v. Chunder Nath Nag Chowdhry 
(1810) 3 Taunt 120 = 128 ER 49, 

Doe, on the Demise of David 

Whayman v. Chaplin 
(1776) 2 Wm BL 1075 = 96 ER 

633. Cutting v, Derby 

R. C. Agrawal, for Appellant; N, C 

Nihalani and X. L.. Issrani, for Respond- 
ent No. 1. 


JUDGMENT:— This second appeal is 
by the plaintiff, 

2. A very interesting point of law 
fs raised in this case. A house, situate 
at Khazanchj lane Sarafa Bazar Chowk, 
Bhopal, was owned by Alamdar Hussain 
and his family. In part of the house, 
Radhavallabh, the defendant No. 1. was 
a tenant. The whole of the house was 
sold in different lots to 8 persons, The 
plaintiff and the defendants 2 to 5 pur- 
chased in different lots the portion occu- 
pied by the defendant No, 1. Out of the 
portion. let out to the defendant No. 1, 
the plaintif had purchased the portion 
marked as No. 8 in the plaint map and 
more fully described in paragraph 1 of 
the plaint. The plaintiff desired to re- 
build the house which is in a dilapidated 
condition and hence gave a quit notice 
to the defendant No, 1 and filed the suit 
for ejectment. The defendant had also 
not paid the rent from the date of the 
transfer till the date of the suit. Hence 
a decree for proportionate rent was also 
claimed and the defendants Nos. 2 to 5 
were added as parties to the suit because 
they had also claim over part of rent and 
were entitled to be heard on the ques- 
tion of apportionment of rent. 

3. The trial Court decreed the 
plaintiffs suit, but the lower appellate 
Court dismissed the suit’ on the ground 
that the plaintiff alone could not have 
terminated the tenancy of the defendant 
No. 1 vis-a-vis the portion purchased by 
him. That Court, however, held that if 
the notice would have been held to be 
valid, the plaintiff would have been en- 
titled to the relief of ejectment of the 
defendant No. 1. The trial Court had 
decreed the plaintiff's claim for arrears 
of rent. Even on the finding that the 
notice was not valid, the decree for ar- 
rears of rent could not have’ been set 
aside by the lower appellate Court. The 
lower appellate Court, however, in a 
hurry failed to take note of this fact also 


and dismissed the plaintiffs suit entirely. 


4. In support of the finding that 
the notice was invalid. the lower appel- 
late Court relied on the decisions of this 
Court in Abdul Hamid v. Bhuvaneshwar 
Prasad, AIR 1953 Nag 18; Prabhakar v, 
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Smt. Juggobai, 1959 MPLJ (Notes) "5 
and Narayansingh v. Krishnasewak, 1962 
MPIJ (Notes) 345, as also on the deci- 
sion of the Assam High Court in Arun- 
chandra Doverah v. Panchu Modak, AIR 
1957 Assam 70. In the cases of AIR 1953 
Nag 18; 1959 MPLJ (Notes) 75 (supra). 
the position was that the tenancy was 
created by joint landlords. One of tie 
landlords mot having any defined share 
in the property was held to be disentitl=d 
to terminate the tenancy. In those cases 
the question whether on the transfer of 
the property by the sole landlord to 
other persons in parts as contemplated 
under Section 109 of the Transfer of 
Property Act a severance of the tenancy 
was created-or not was not before the 
Court for consideration. Those cases are, 
therefore, of no use in deciding the qu2s~ 
tion before me, 


In the Assam Case. AIR 1957 Assam 
70 (supra), the defendant was a tenant 
in respect of certain land owned by ~he 
plaintiff and defendants 2 to 8. Subse~ 
quently, some portion of the land fell to 
the share of the plaintiff at a partition. 
The notice to quit by the plaintiff in res- 
pect of the land fallen to his share was 
held to be invalid. In the Assam Case 
there is no discussion. The only obser- 
vation in the case is:— 

“Jeeeeeewe think that the defendant 
was a tenant in respect of the enire 
area claimed, and that a notice to quit 


in respect of the 13 lessas of land anly 


could not be a valid notice to quit and, 
therefore, the plaintiff could not sue to 
eject the defendant merely from the 
land in suit.” 

That decision is also, therefore, not 
helpful in deciding the controversy be~ 
fore me, 


5. Shri R. C. Agarwal, leamed 
counsel for the appellant. urged -hat 
under Section 109 of the Transfer of 
Property Act a transfer of property by 
lessor of the part thereof is enviseged 
and when such a transfer takes place, 
the transferee possesses all the rights and 
if the lessee so elects be subject tc all 
the liabilities of the lessor as to the part 
of the property transferred to him so 
long as he remains owner of it. He also 
pointed out that the section further pro- 
vides that the lessor, the transferee and 
the lessee may determine what preper~ 
tion of the premium or rent reserved by 
the lessee is payable in respect of the 
part so transferred and, in case there is 
disagreement, such determination may be 
made by any Court having jurisdiction. 
He, therefore, urged that inasmuch as 
the division of the proportionate reat is 
contemplated under Section 109 of the 
Transfer of Property Act, it follows that 
the provisions of Section 109 also con 
template severance of the tenancy by; 
the fact of transfer itself, 
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Shri Agarwal pointed out that in the 
case of month to month or yearly tenan= 
cies if the property is transferred to Se= 
veral persons, it would be impossible to 
terminate the tenancy if one of the 
transferees is won over by the tenant as, 
in that case, no joint notice by all the 
transferees terminating the tenancy 
would be served and thus the majority 
of the transferees would be prevented 
from enjoying their property and the 
lease would be perpetuated indefinitely 
to the detriment of the other transferees, 
Shri Agarwal urged that this could nof 
be the requirement of law. In suppor# 
of his contention that a transferee of a 
share could eject a tenant from the por< 
tion purchased by him by giving a quif 
motice, he relied on a Full Bench decision 
of the Madras High Court in Kannyan 
y. Alikutti, ATR 1920 Mad 838 = ILR 42 


_Mad 603 (FB). In that case, it was held 
by majority (Seshagiri Aiyar, J. dis- 


senting): 

“Where several items of property are 
comprised in a lease, the lessor is not 
entitled to eject the tenant from a part 
only of the holding but the assignee of 
the reversion in part of the demised prem 
mises is entitled to eject for due cause 
rom such part on payment of the value 
of the improvements to that part”. 

Even in the dissenting judgment of 
Seshagiri Aiyar, J.. there is observation 
fo the following effect: 


“I feel no hesitation in saying tha? 

meither under Section 109, T. P. Act. nor 
under the general law of the land is if 
competent to an assignee of a part of the 
demised premises to etfect the tenant 
from that portion compulsorily during 
the period of the tenancy. Even if Sec- 
tion 109 is capable of a different con- 
struction, I would thold that its operation 
should not be extended to agricultural 
tenancies in country because the 
rule of equity, justice and good con- 
science would be defeated rather than 
advanced by the extension of the doc~ 
trine of partial eviction to agricultural 
leases”. 
It would thus appear that even Seshagiri 
Aivyar, J. contemplated the possibility of 
interpreting Section 109 of the Transfer 
of Property Act in the manner suggested 
by Shri Agarwal, namely, that the effect 
of the transfer is severance of the lease 
in so many parts, Shri Agarwal] further 
sought support from a decision of Shiv 
Dayal, J. in Pyarelalsa v. Garanchandsa, 
ATR: 1965 Madh Pra 1. In that case, a 
property belonging to a joint family was 
leased out. Subsequently. there was a 
partition under which the property fell 
to the share of some of the coparceners, 
They served a notice terminating the 
tenancy and brought a suit for rent as 
well as for ejectment, In that case. #8 
was held by Shiv Dayal, J.s 
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“Though a partition might not be a 
transfer for the purpose of some of the 
provisions of the Transfer of Property 
Act, for the purpose of Section 109 of 
that Act, however, it is a transfer in a 
general sense of the term. Since on par- 
tition rights in specific property of all 
the other members of the joint family 
to whom the suit property once belonged 
cease to exist except of the member to 
whom it is allotted such a member of 
the erstwhile joint family becomes en= 


titled to realise the rent and eject the 


tenant of the property allotted to him. as 
the principles of Section 109 of the Trans~ 
fer of Property Act extend to the case of 
partition”. 

On this reasoning if was held that a 
motice to quit by the coparceners to 
whom the property in possession of the 
tenant was allotted was valid. From this 
decision it would appear that Shiv Dayal, 
J. was also of the view that the effect of 
Section 109 of the Transfer of Property 
Act is that severance in tenancy is ef- 
fected by the transfer. 

6. Shri M. C. Nahlani, learned 
counsel for the respondents, urged that 
the decision of Shiv Dayal, J. was not 
helpful because, in that case. the whole 
of the demised property had fallen to, the 
share of the coparceners who had given 
the notice to quit. In that case the ques~ 
tion of severance of the tenancy was nof 
at all involved. In support of his con 
tention that where the demised property. 
is subsequently owned by different trans- 
ferees, all of them should join in termi- 
nating the tenancy as a whole, he relied 
on the Assam Case, already cited, as also 
on the following cases: 

(i) Kabil Sardar v. Chunder Nath 
Nag Chowdhry, (1893) ILR 20 Cal 590; 
= (ii) Shamboo Dayal v. Chandra Kali, 
AIR 1964 All 350 and ; 

(iii) V. Konnappan v. Kunnivil Ma- 
nikkam, AIR 1968 Ker 229, , 
The case of (1893) ILR 20 Cal 590 (supra) 
is not at all relevant. That case is decid- 
ed on the basis of Bengal Tenancy Act. 

In the Allahabad case, the house in 
occupation of the defendant as tenant 
was transferred in lots to three persons. 
All of them applied before the Rent Con- 
troller for permission to eject the ten- 
.ant. By a joint order such a permission 
was granted and the three purchasers 
filed the suit for ejectment of the tenant. 
In that case it was urged that the three 
purchasers should have filed separate ap- 
plications and separate orders should 
have been passed by the Rent Controller. 
That argument was rejected by the 
Isarned Single Judge (Dhavan. J.), While 
considering the submission the learned 
Pudge observed: 


“This argument ignores the provi- 
stons of Section 109 of the Transfer of 
Property Act which provides in effect 
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that if the lessor transfers thè property 
leased, or any part of it, the transferee 
in the absence of any contract to the 
contrary shall possess all the rights, and 
if the lessee so elects, be subject to all 
the liabilities of the lessor as to property 
or part transferred so long as he is the 
owner of it”. 

Having said so, the learned Judge, how- 
ever, added: 

"The sale transaction of itself could 
mot have the effect of splitting the plain- 
tiffs’ single tenancy into three separate 
tenancies without his .comsent .........00.. 
Therefore, he continued to remain the 


tenant of the house even after the three 
Sale deed. If the plaintiffs would have 


filed separate applications, the result very 
well might have been that the applica~ 
tion of some of them might have been 
rejected and of the rest allowed. This 
would have led to the absurd position 
that the defendant would have been 
ejected from a portion or portions of the 
house — a result not permitted by law. 
it is the settled view of this Court that 
the District Magistrate has no power to 
grant the landlord permission to eject 
the tenant from a portion of the accom~ 
modation occupied by him’. 

His Lordship further observed: 

_ “Furthermore, even if the defendant 
had occupied three different portions of 
the house under three separate tenancies, 
there was nothing illegal in the three 
plaintiffs joining together in a common 
application for permission to eject him 
from the three different portions. The 
matter was purely one of convenience 
and the defendant was not prejudiced by 
the common order in eny way”. 

It would thus appear from this deci- 
sion that the point raised before this 
Court owas not canvassed before the 
Allahabad High Court, though casually 
it was observed in that case that three 
tenancies are not brought into existence 
by transfer. That decision is also, there- 
fore, not of much help to the respond- 
an In AIR 1968 Ker 229 (supra) it was 

“In the case of tenants in common, 
there is only unity of possession and not 
of title or interest and to determine such 
a tenancy notice should be issued to all 
the tenants and there is no effective de- 
termination of the lease in the absence 
of notice to quit to any one of them. A 
lease cannot be determined piecemeal”, 


In this case also the effect of the 
provisions of Section 109 of the Trans- 
fer of Property Act was not considered. 
The real question in the Kerala case was 
as to whether a notice to one of the co- 
tenants was a food notice to all. Shri 
Nahlani, however, urged that the Kerala 
case wag being relied on by him for the 
proposition that the tenancy could not 
be terminated piecemeal. The difi- 
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culty Seo by Shri Agarwal that i 
one of the transferees does not joir in 
the tenancy could 
never be terminated and would become a 


PER tenancy and would operate as- 


hindrance towards free transfere of 
Na was answered by Shri Nahlani 
by saying that even one of the trans- 
ferees could give the notice terminating 
the tenancy as a whole and not with res- 
pect to the portion purchased by him 
and the suit for ejectment would be good 
if other purchasers are also joinec in 
the suit as is done in the case of joint 
debts where one of the creditors can file 
a suit for recovery of the whole- amount 
against the debtor if the other co-cre- 
ditors are joined in the suit. I am not 
impressed with this argument. By the 
transfer of part of the property the 
transferee becomes owner of only the 
‘part. He can, therefore’: have no night 
to terminate the tenancy regarding the 
property over which he has not purcnas- 
ed the right of reversion, Such a notice, 
in my view, would be invalid, 


vi In Sri Raja Simhadri Appa Rao 
v. Prattipati Ramayya, (1906) ILR 29 Mad 
29. Sir S. Subrahmania Ayyar, Offg. 
Chief Justice, held: 


. “A tenant in common may have 
-ejectment to the extent of his interest, 
on proper notice to quit; and the irclu- 
sion in such a suit of the other co-shazers, 
as defendants, is merely the inclusion of 
persons properly parties to the proceed- 
ing and not of litigants against whom a 
separate claim, having no connection with 
the ejectment. is made”, 


This decision was based `on the 
English cases, namely, Cutting v., Derby, 
(11776) 2 Wm BL 1075 (1077) and [Coed 
on the demise of Devid Whayman 
v. Chaplin, (1810) 3 Taunt 120, Sankaran 
Nair, J.. however. was of the opmion 
that the Indian Law on the sub- 
According to his 
Lordship, where the relation is created 
by contract with several joint landlords, 
according to the English cases, such re- 
only so long as all of 
them wish it to continue, while accord- 
ing to the Indian cases it subsists until 
all of them agree to put an end tp it; 
and such a contract cannot, in the ab- 
sence of special circumstances, be put an 
end to by any one of them if they con- 


` tinue to hold as joint tenants. 


‘His Lordship, however, held that this 
principle will not apply when the suit 
is for ejectment and partition and al- the 
co-owners are made parties. His Lord- 
ship, however, held that under the prin- 
ciples of law embodied in Sections 37 and 
109 of the Transfer of Property Act a 
joint owner who has by division become 
the owner of a specific share is entitled 
to enforce separately al] the rights ap- 

1972 Madh. Pra./14 XII G—382 


Ziaul Hassan vV. 
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pertaining to the particular land which 
fell sto his. share, as against the lessee 
just as if he had given a separate lease 
of his own share alone originally to the 
lessee. This case was followed in a sub- 
sequent ‘decision of the Madras High 
Court in Korapalu v. Narayana, ILR 38 
Mad 445 = (AIR 1915 Mad 813). I am 
inclined to follow the Full Bench deci- 
sion of the Madras High Court in AIR 
1920 Mad 838 (FB) (supra) relied‘on by 
Shri Agarwal. and also the other two 
decisions. cited by me. In my opinion, 
when joint owners give any property on 
lease, the terms of the lease cannot be 
varied so long as the property is held by 
them jointly;. but the grant of lease must 
always be presumed to be subject to the 
condition that the joint owners may 
separate their interests by. partition and 
in that case the partition would have the 
effect of severing the tenancy also pro 
tanto. Similarly, even if one owner 
leases out the property. the lease must 
always be held to be subject to the con- 
dition that on transfer of the part of 
the property the lease shall stand sever- 
ed pro tanto. 


8. For the aforesaid reasons, I 


The decree of the lower appellate} 
Court is set aside and that of the trial 
Court is restored. I have already held 
that the plaintiff is entitled to -propor- 





- tionate arrears of rent as awarded by the 


trial Court. Clause (5) of the decree of 
the trial Court, however, will have to be 
altered to the following effect in the 
changed circumstances: 

“The plaintiff do hand over posses- 
sion of the suit accommodation to the 
defendant No, 1 after rebuilding it on or 
before 21st September 1971”. 

The plaintiff shall get costs of this Court 
as well as of the lower appellate Court. 
Hearing fee here is fixed at Rs. 50/-. 
The Ap peA is allowed accordingly. 
Appeal allowed. 
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(V 59 C 59) 
R. J. BHAVE, J. 
Ziaul Hasan and others, Appellants 
v. M/s. Pannalal Nanoomal Jain, Respon- 
dace. 

Second Appeal No. 132 of 1967. D/- 
12-12-1959, from appellate decree of M. P 
Bhatnagar, 1st Addl. Dist. J., Bhopal, D 
3-11-1965, 


Evidence Act (1872), S. 106 — Eject- 
ment suit by landlord on the ground that 
tenants had sub-let the premises to -oc- 


LO/EP/G9/71/TVN/VBB 


‘210 M. P.  [Prs. 1-6] 
cupiers ‘although warned not to do so — 
Claim negatived — Inference can be 


drawn that ‘oceupilers were occupying 
premises as sub-tenants of tenants == 


Tenant to prove nature of relationship. 


between him and those occupying pre- 
mises. 1963 MPLJ (Note) 269 and AIR 
1956 Madh Bha 121 & 1961 MPLJ (Notes) 
233, Followed. 1958 MPLJ (Note) 176, 
Referred. (Para 6) 
Cases Referred: Chronological Paras 
(1963) Second Appeal No. 567 of 


1960, ‘D/- 27-8-1963 = 1963 MPLJ 

(Note) 269, Lalit Mohan v. Kesho- 

rao 6 
1961 MPLJ (Notes) 233, Rajaram 

v. Prahladdas 6 


(1958) Misc. Petn. No, 27 of 1958, 
D/- 23-7-1958 = 1958 MPLJ 
(Notes) 176, Nanakram v. Bank of 
Nagpur 6 
AIR 1956 Madh Bha 121 = Madh 


BLJ 155 HCE 2100, Santoshilal 
v. Chandramohan 6 
K. K. Dube, for Appellants; M. C. 


Nehlani with K. L. Issrani, for Respon- 
dent. 


JUDGMENT :— This appeal is by the 
fenants against the decree of the lower 
appellate Court confirming the decree of 
the trial Court for ejectment, 

Ze The house in question, of “which 
the defendants are the tenants, or sub- 
tenants, was purchased by the plaintiff- 
firm under -a registered sale-deed dated 
22-9-1959 from Mulla Mohsin Ali, resi- 
dent of Bhopal. On tihe date of the pur- 
chase. Zawar Hussain’ (defendant No, 4) 
was in occupation of the house on a 
monthly rent of Rs. 28/8/-. ‘The plain- 
tiff’s case was that after the plaintiff-firm 
purchased the house, the lease in favour 
of the defendant No, 4 was determined 
by mutual settlement as a result of which 
tie possession of the first floor of the 
house was given to the plaintiff-firm, 
while the premises in question, that is, 
the shop on the ground floor was leased 
out to-the defendants 1 to 3 from l-l- 


1960 at the instance of the defendant’ 


No. 4 on a monthly rent of Rs. 101/-. It 
is alleged that the defendants 2 and 3 
are partners of the defendant No. 1 M/s. 
Ziaul Hasan Qurban Hussain. The de- 
fendants 1 to 3 paid rent in pursuance of 
the said settlement for some time but 
thereafter they stopped the payment. 
The plaintiff firm came to know that 
the defendants 5 to 9 were being induct- 
ed in the suit premises as sub-tenants by 
the defendants 1 to 3 and hence they 
protested against it by sending a tele- 
graphic notice and also’ by postal notice. 
Ultimately, the tenancy of the defendants 
1 to 3 was determined by a notice dated 
31-10-1963 with effect from the expiry of 
the tenancy month ending 31-12-1963, The 
-plaintiff-firm thereafter filed the suit for 
ejectment of the defendants on the 
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ground that the premises were bona fide 
required by the plaintiff-firm for its own 
business, as the firm did not own any 
premises of its own in the citv of Bhopal. 
The further ground urged was that the 


‘plaintiff-firm was entitled to eject the 


defendants, as they had sub-let the pre- 
mises to the defendants 5 to 9 without 
the assent of the vlaintiff. 

3. The trial Court found thet the 
bona fide need of the plaintiff was not 
established, but the plaintiff’s suit was 


' decreed on the ground that the defen- 


dants had sub-let the premises. The 
first appellate Court, however, found that 
both the grounds, namely, that of bona 
fide need as well as the ground of sub- 
letting were proved and hence decreed 
the plaintiffs suit for ejlectment of the 
defendants. The defendants have, there- 
fore, preferred this second appeal, 


4. Shri Dube, learned counsel for 
the appellants, drew my attention to 
paragraph 12 of the judgment of the 
lower appellate Court where it is ob- 
served: 

“It is true that the plaintiff has stated 

that he has no intention of vacating the 
premises which are in his occupation, 
but. that fact would not by itself debar 
him from occupying his own premises 
for continuing his own business.” 
Shri Dube urged shat in order to secure 
ejectment of the tenant it is not enough 
to show that the landlord as no other 
accommodation of his own within the 
city, but it must 2lso be shown that he 
is in bona fide need of the accommoda- 
tion. Once it is admitted by the plaintiff 
that he had no intention of vacating the 
premisesy where the business was being 
carried on, the conclusion is inevitable 
that his need was not bona fide. (After 
examining the evidence and the parti- 
cular portion of the deposition of P. W. 1, 
it was held that the lower appellate 
court was wrong in making the above 
observation. Ther the Judge also-holds 
that there is no merit in the defence 
contention that defendants 5 to 9 were 
in occupation as tenants from before the 
purchase of the premises by the plaintiff, 
Judgment continues.) 

6. Shri Dube, however, urged that 
even if the defendants failed to prove 
that they were tenants of the predecessor 
of the plaintiff and that they were con- 
tinued to be the *#nants under the new 
agreement, the burden was on the plain- 
tiff to prove that they were sub-tenants 
of the defendants 1 to 3 and that they 
were not occupying the premises in en 
unauthorised manrer. In support, he re~ 
lied on the decision of this Court in 
Nanakram v. Bank of Nagpur, Misc. 
Petn, No. 27 of 1958, decided on 23-7- 
1958 = 1958 MPLJ (Note) 176 where if 
was held that no presumption can be 
drawn from the mere fact that the de- 
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fendants were in occupation of portion of 
the leased premises without the written 
permission of the landlord. In that case, 
however, it was held that an inference 
of sub-tenancy could be drawn from the 
evidence on record. Now, in this parti- 
cular case the circumstances are that 
originally the defendant No. 4 was a 
tenant; thereafter the tenancy was creat- 
ed in favour of defendants 1 to 3. Sub- 
sequent to that, notices were given by the 
plaintiff warning defendants 1 to 3 from 
not creating sub-tenancy in favour of 
other persons. Defendants 5 to 9 are 
admittedly occupying the premises. It is 
not the case of the defendants 1 to 3 
that they are occupying the premises for- 
cibly or that they are mere licensees of 
the defendants 1 to 3. The case af the 
defendants was that they were on the 
premises from the very beginnin2 as 
tenants of the predecessor-in-interest of 
the plaintiff. Once that claim is nega- 
tived, the inference can be drawn that 
they are occupying the premises as sub- 
Itenants of the defendants 1 to 3. I do 
not, therefore, think that the Courts be- 
low were in error in drawing that infer- 


ence. 

In Lalit Mohan v. Keshorao, Second 
Appeal No. 567 of 1960. decided on 27-8- 
1963 = 1963 MPLJ (Notes) 269, the facts 
were that the plaintiff brought a stit for 
ejectment of the defendant No. 1 cn the 
ground that he had sub-let a portion of 
the house to the defendant No. 2 with- 
out the express or implied permission of 
the plaintiff. According to the defendant 
No, 1, the defendant No. 2 was allowed 
to occupy the portion of the house as a 
licensee and. after the licence terminated, 
the defendant Na. 2 continued to remain 
in the premises as a trespasser. -The de- 
fence of the defendant No. 2 was that 
he was himself the tenant directly from 
the. plaintiff, It was held by the lower 
appellate Court that the plaintiff failed 
to prove that the defendant No. 2 was 
the sublessee, On these facts it was 
‘held by Pandey, J. that in the situation 
the lower appellate Court was in error 
in throwing on the plaintiff the burden 
of proving the precise relationship be- 
tween the defendant No. 1 and the defen- 
damt No, 2. It was further held: 

“Tt was manifest that the plaintiff 
did not place material on record skowing 
prima facie that the defendants had spe- 
cial knowledge of the facts and c:rcum- 
stances under which the defendant No. 2 
was and the defendant No. 1 was aot, in 
possession of the house. That being so, 


the rule enacted in Section 106 >of the 


Evidence Act regarding the burcen of 
proving facts especially within the know- 
ledge of a party applied. Since the bur- 
den was wrongly placed, there was an 
error of procedure justifying interterence 
with a finding of fact in Second Appeal. 


Pema, v. 


Dhanya . M. P, 217 
On the basis of the facts proved in the 
case presumption arose that the defen- 
dant No. 2 was a sub-tenant and the’ 
burden shifted to him to establish that 
he occupied the house in a different capa-- 
city.” 

Reliance was placed on Santoshilal 
v. Chandramohan, AIR 1956 Madh Pra 
121 and Rajaram v. Prahladdas, 19612 
MPLJ (Notes) 233. Inasmuch as the de- 
fendants led no evidence to prove that 
the defendant No. 2 occupied the house 
otherwise than as a sub-tenant. it was 
held in that case that the defendant No. 2 
was in possession of the house as a sub- 
tenant of the defendant No. 1. The facts 
of the present case are similar to the 
case, referred to above, I have. there- 
fore. no hesitation in confirming the 
finding of the lower appellate court that 
the premises were sub-let by the defen- 
dants 1 to 3 to the defendants 5 to 9. 
Te At the stage of the arguments, 
it was suggested that, as a matter of fact, 
the defendants 5 to 9 were partners of 
the firm, defendant No. 1. No material 
has been brought on record in support ef 
that; nor was it the stand of the parties 
before the Court. When we know that 
the defendants 2 and 3 had entered into 
a contract of tenancy as partners of the 
defendant No. 1 with the plaintiff-firm, 
it is difficult to believe that the tenancy 
was really created in favour of the de- 
fendants Nos. 2 and 5 to 9. 


8. For the aforesaid reasons. I 


find no substance in this appeal and the 
Same is dismissed with costs. 


Appeal dismissed. 
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Pema Bhavsingh Applicant V, 
Dhanya Salam. Opposite Party. - 


Civil Revn. No. 529 of 1966, D/- 25-4- 
1967 against order of V, J. Varadpande, 
ord Class Civil J. Dharampuri, D/- 8-8- 


Index Note: Civil Procedure Code 
(1908), S. 152 — Mistake in the name of 
village in which suit property was situate 
— Mistake occurring in the plaint carried 
to judgment and decree — Plaintiff ap- 
plying for correction after two years of 
passing the decree — Power to amend 
under the section. (Paras 4 & 5} 

Brief Note: There is no limitation as 
such for action under Section 152: but 
it is expected that the party seeking the 
assistance of the Court acts with dili- 
gence which can be called proper and 
sufficient in the circumstances of the 
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case. If the party has been unduly negli- 
gent the Court may hesitate because 
others might have during this interval 
acquired a vested interest. Winere dur- 
irg the interval other parties have not 
acquired any interest in the subject- 
matter of the litigation, a correction 
under Section 152 can be made “at any 
time”. 

Again, the section speaks of clerical 
or arithmetical. mistakes and accidental 
slips or omissions. Naturally these 
would be on the first appearance those 
committed by the Court; 
Court mighz; either be fully responsible 
for it or as in the instant case might be 
just carrying over into its judgment and 
decree the wrong particulars given in 
the plaint. The, wording is so general 
that it will cover both types of mistakes 
and slips and omissions. Thus in appro- 
priate cases it is possible for the Court 
to remedy, subject to equities if any 
acquired by other parties’ mistakes com- 
mitted by it not on its own initiative 
but by copying the statement of one of 
the parties. Naturally. a party cannot 
steal any success in litigation by present- 
ing the subject-matter as one thing and 
later on by. asking for a correction. But 
where there is just a false demonstration 
in regard to the subject-matter of the 
litigation and it has not led to any con- 
fusion or mistake in the mind of the 
other party, and has not affected the 
merits of the decision. Section 152 can 
certainly be invoked, (Paras 4 & 5) 
Cases ` Referred: Chronological : Paras 
AIR 1959 Andh Pra 360, Narkulla 

Venkayya v. Noona Satyanarayana 6 
(1958) Civil Revn. No. 378 of 1956, ' 

D/- 20-2-1958 (Madh Pra), Hatia 

v, Mangtibai 6 
AIR 1954 Madh Bha 14 = Madh 

BLJ 1954 HCR 299, Nathuram 

v, Arjuna 7 
AIR 1950 Mad 751 == (1950) 1 Mad 

LJ 120, Appat Krishna v. Lak- 

shmi Nathiar G 

T. N. Vyas. for Applicant; D. K, 
Dixit, for Opposite Party. 

ORDER :— This is an application by 
the decree-holder in a title suit from an 
order of the trial Court refusing to cor- 
rect in exercise of its powers under Sec- 
tion 152, Civil P, C. the decree in one 
particular, namely, the name of the vil- 
lage .in which the suit land is located. 
The facts are very simple and the obvi- 
ous requirement of justice is that the cor- 
rection should be made; but the argu- 
ment has been as to whether this can be 
oo properly under Section 152, Civil 


2: There is no doubt that the 
naming of the wrong village was an ac- 
cidental slip on the part of the plaintiff 
at the first instance which has naturally 
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but then tine ` 
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been carried over into the judgment and 
the decree. But the question is whether 
the clerical or arithmetical mistakes and 
accidental slips and omissions mentioned 
in §. 152 are only those for which the Court 
is solely responsible. or include those 
where a party having committed a mistake 
it has been brought into the Court’s orders: 
two other incidental questions are of 
academic interest only in this case: first- 
ly, the effect of the phrase “at any time” 
and secondly, whetner or not between the 
making of the decree and the seeking o? 
the correction the other party has ac- 
quired a vested interest in the property 
If the correction may not be made under 
Section 152, we have to consider whe- 
ther it could not be made under any 
other provision. 


3. The story as far aS we are cone 
cerned is extremely simple. The plain- 
tiff who-is the applicant here brought a 
suit for the declazation of his title in 
respect of two plots bearing Khasra Nos. 
236 and 238 in Khata No. 34 in a village 
about the name of which there was cona 
fusion. He now says that the land is 
situated in village Lunera: but he had 
by mistake mentioned Isakpurkhedi þe- 
cause the defendant was living there. 
There was really no contest and the de- 
fendant having admitted the claim the 
suit was decreed on 20-3-1964. This þe- 
ing agricultural land mutation had to be 
sought and accordingly the appropriate 
application was made to the tehsildar 
mentioning of course plot Nos. 236 and 
238 of Khata No. 34 in village Isakpur- 
khedi. After about two years the tehsil- 
dar found that the applicant was really 
meaning this khata and these plot num- 
bers in village Lunera; but the decree 
mentioning Jsakpurxhedj he would not 
effect the mutation till the village name 
was corrected by the Court that passed 
the decree, Accoriingly the applicant 
went to the Court about two years after 
the decree with an application on 2-3- 
1966 and asked fo- a correction under 
Section 152. The trial Court found, which 
is not disputed, that the lands about which 
the parties to the suit had had some dif- 


- ference were plot Nos. 236 and 238 in 


Khata No, 34 in village Lunera and not 
In Jsakpurkhedi: in fact the plot num- 
bers in the khata and the areas all indi- 
cate beyond doubt that they are in vil- 
lage Lunera there being no such num- 
bers with these areas in Isakpurkhedi. It 
was not the case of the defendant either 
in the trial Court or even here that there 
were some lands in Isakpurkhedi about 
which the parties had any difference; 
still the trial Court would not effect the 
correction because according to it it wag 
not a mistake of the kind that S. 152 
was meant to remecy. 

4. Firstly. we have to see whether 


the prayer for correction having been 


i? 
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‘made after two years any party Has ac- 
quired a vested interest in the mean- 
while. This is not the position here. 
There is no limitation as such for action 
tinder Section 152; but it is exp=2cted 
that the party seeking the assistanee of 
the Court acts.with diligence whick can 
be called proper and sufficient in the 
circumstances of the case. If the narty 
has been unduly negligent the Court may 
hesitate because others might have dur- 
ing this interval acquired a vested inte- 
rest. Where. during the interval other 
parties have not acquired any interest in 
the subject-matter of the litigation. a 
correction under Section 152 can be nade 
“at any time.” , 

ð ‘Again, the section speaks of 
clerical or arithmetical mistakes and ac- 
cidental slips or omissions. Naturally 
these would be on the first appearance 
those committed by the Court; but then 
the Court might either be fully respon- 
sible for it or as in the instant case might 
be just carrying over into its judgment 
and decree the wrong particulars ziven 
in the plaint. The wording is so general 
that it will cover both types of mistakes 
and slips and omissions. Thus in aspro- 
priate cases it is possible for the Court 
to remedy, subject to equities if any ac- 
quired by other parties’ mistakes com- 
mitted by it not on its own initiative but 
by copying the statement of one o: the 
parties. Naturally, a party cannot steal 
any success in litigation by presenting 
the subject-matter as one thing and 
later on by asking for a correction. But 
where there is justa falsa demonsiratio 
in regard to the subject-matter oz the 
litigation, and it has not led to any con- 
fusion or mistake in the mind of the other 
party. and has not affected the merits of 
the decision Section 152 can certainly be 
invoked. 


6. Both the parties have cited 
case law a fair sampling of which is 
given below. Jt was held in Appat Kri- 
shna v. Lakshmi Nathiar, AIR 195C Mad 


751. 

“Where an application is filed for 
ċorrection of an error as regards the sur- 
vey numbers of an item of property in 
the plaint schedule and the decree sche- 
dule and there is no dispute as regards 
the identity of the property or bounda- 
ries to it, the amendment may be gllow- 
ed under Section 152. The fact thet the 
assignment deed of the property also has 
the same errors cannot disentitle the ap- 
plicants to have the errors set-right if 
they are entitled to it under the Code. 
So also, the amendment cannot ke re- 
fused on the ground that the decree 
sought to be amended is harred by limi- 
tation. 

In Narkulla Venkayya -v. Noona Satya- 
marayana, AIR 1959 Andh Pra 360 it 
was held: ae 
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"In appropriate cases where mistakes 
have arisen by reason of inadvertence in 
entering wrong survey number in the 
plaint. the Court has ample powers under 


` Sec, 152 to correct such mistakes which 


have crept into the judgment and de- 
cree. But this power can be exercised 
by the Court passing the dezree. If the 
trial] Court’s decree has been superseded 
by the avpellate Court’s decree or has 
merged into the same, it‘is only the ap- 
pellate Court and not the trial Cour? 
which can rectify the mistake.” 

The applicant has also filed the unreport- 
ed judgment in Hatia v, Mangtibai, Civil 
Revn, No. 378 of 1956 decided at Indore 
on 20-2-1958 (Madh Pra), 


7. As against it, the respondent 
has citéd the case reported in Nathuram 
v. Arjuna, AIR 1954 Madh Bha 14 where 
the position was quite different. The 
defendant against whom the decree was 
obtained was described by name and 
Parentage and subsequently an amend- 
ment was sought changing them. This 
amounted to a basic change and not, mere- 
ly the correction of an inadvertent mis- 
take, The position would have been diffe- 
rent if the identity of the person being 
independently established the question of 
description by name and parentage was 
immaterial; but that was not the case 
there. Accordingly this case does not 
affect the. validity of the principle set out 
above. 


8. On behalf of the opposite party 
it is urged that such a ccrrection can be 
made only after amending the plaint and ‘ 
once the plaint is amended there will be 
occasion for an amended written-state- 
ment. Certainly, an amendment of -the 
plaint is implied because the mistake has 
originated in the plaint. If it was the 
position of the defendant-opposite party 
that he would have a separate case in 
regard to the plots in village Lunera 
which he did not have in respect of the 
plots stated to be in Isakpurkhedi, there 
would be a case for further inquiry; but 
that is not the position of the defendant. 
He admits that there are no such plots 
in Isakpurkhedi about which there is 
any difference. 


9. The result is that the applica- 
tion is allowed and it is directed that the 
decree be corrected by deleting the name 
“Isakpurkhedi” and noting ‘“Lunera” as 
the location of the plots which have al- 
ready been set out there. In the special 
circumstances of the case there is no 
order for costs. 


Revision allowed. 


314 M, P. [Prs, 1-3] 
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FULL BENCH 


S. P. BHARGAVA, G. L. OZA AND 
S. R. VYAS, JJ. 


Hastimal Bheroolal, Applicant v. The 
Szate of Madhya Pradesh and others. Op- 
posite Party. 

Misc. Patn.* Case No, 62 of 1971, DA- 
30-3-1972. 

Index Note:— (A) Madhya Pradesh 
Co-operative Societies Act (17 of 1961), 
S. 77 — Second appeals under — After 
issue of notification cónferring powers on 
Board of Revenue to ‘hear Second appeal 
under S. 77, State Government was not 
denuded of its power to hear them — 
Hearing of Second appeal by State Gov- 
ernment after notification was not illegal 
— (X-Ref:— Section 95 (2) (hh)) — (X- 
Ref:— M. P, Co-operative Societies Rules 
(1962), R. 61). 1971 MPLJ (SN) 80, Over- 
ruled. (Para 13) 

_ Brief Note:— (A) When the Govern- 
ment which had authority under Sec- 
tion 95 (2) (hh) of the Act, read with 
Rule 61 of the M. P, Co-operative Socie- 
ties Rules, 1962 conferred powers on the 
Board of Revenue under Section 7 (2) of 
tke M. P. Land Revenue Code, 1959 to 
hear second appeals by issue of a noti- 
fication, it could not be said that the 
State Government deprived itself of all 
powers to hear appeals under Section 77. 
By hearing a second appeal after noti- 
fication, State Government could not be 
said to have acted beyond its jurisdic- 
tion, 1971 MPLJ (SN) 80, Overruled. 
Case law referred, (Para 13) 


Cases Referred: Chronological Paras 
1871 MPLJ (SN) 80, Gangadhar v. 
Laxmanprasad 5, 7 12 
AIR 1965 SC 1486 = (1965) 2 SCR 
929, Bombay Municipal Corpn. 
. v. Dhondu 11 
AIR 1964 Andh Pra 357 = (1964) 
1 Andh WR. 29, Anakapalli 
Municipality v. Commr, Anaka- 
palli Municipality 8 
AIR 1963 Madh Pra 74 = 1963 
Jab LJ 5 (FB), Achchelal v. 
Janpad Sabha 7 
(1956) 3 All ER 939 = 1957 AC 
- 488, Vine v. National Dock Labour 


Board 11 
(1953) 1 AH ER 1113 = (1953) 2 

WLR. 995, Barnard v. National i 
_ Dock Labour Board il 
(1345) 2 All ER 616 = 62 TLR 29, 

Gordon Dadds & Co, v. Morris 9 
(1937) 2 All ER 726 = 106 LJKB ` 

728, Cooper v. Wilson 11 
{1390) 25 QBD 391 = 59 LJQB 

559, Huth v. Clarke 7, 8, 9, 10 
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Hastimal v. State of M. P. (FB) (Oza J.) 


A.L R. 


A. M. Mathur, for Applicant; S. L. 
Dube Govt. Advocate and U. N. Bacha- 


wat, for Opposite Party. 

OZA, J. :— This reference has been 
made by a Division Bench and the ques- 
tion referred to is— 

“Whether the State Government was 
denuded of its power to hear second ap- 
peals after the notification delegating 
powers to hear second appeals under Sec- 
tion 77 to the Board of Revenue was 
issued and. consequently, the exercise of 
power to hear the second appeal by the 
State Government after: the notification 
was without 
illegal?” 

Ze The relevant facts giving rise 
to this reference are that the Slate Pencil 
Producers’ Marketing Co-operative Society 
Ltd., Mandsaur, which is a co-operative 
society registered under the Madhya 
Pradesh Co-operative Societies Act. 1960, 
(hereinafter called the Act), was served 
on 3rd December 1966 with a notice of 
supersession under Section 53 (2) of the 
Act by the Registrar of Co-operative 
Societies. An order was made on the 
same day under Section 53 (10) of the 
Act directing that no order or resolution 
passed by the Working Committee of the 
Society would ke effective unless it was 
approved by the Senior Co-operative Ins- 
pector attached <o the office of the Assis- 
tant Registrar, Co-operative Societies, 
Mandsaur, The Society was ultimately 
superseded on 24th May 1967. In between 
srd December 1966 and 24th May 1967 
the Working Committee of the Society 
passed a resolution (Resolution No. 33) 
deciding to raise the capital of the Socie- 
ty, and allotting shares to the members 
of the Working Committee. The res- 
pondents Nos. 7 and 8. Shri Mohammad 
Rafiq and Shri Hussain Khan. were also 
allotted shares by this resolution. The 
Society filed an appeal against the order 
of its supersession. But that appeal was 
rejected. Shri G., P. Tiwari was made 
the Officer-in-charge of the Society, and 
he was managing the Society after its 
supersession. By an order dated the 27th 
March 1968, Shri Tiwari cancelled the 
allotment of shares made by the Com- 
mitteé of the Society in favour of its 
members. In its place, the Officer-in- 
charge allotted one share each to the pre- 
sent petitioner and nineteen other persons 


- who were members of the Slate Pencil 


Mazdoor Karkhana — a unit of the So- 
ciety. The respondents Nos. 7 and 8 
thereupon raised a dispute under Sec- 
tion 64 of the Act challenging allotment 
of shares to the. petitioner and nineteen 
other persons by the Officer-in-charge of 
the Society. 

While this dispute was pending. 
the respondents Nos. 7 and 8 moved the 
Assistant. Registrar for suspension of the 
aforesaid order of the Officer-in-charge. 


jurisdiction and thus 


+ 
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The Assistant Registrar granted an ex 
parte stay of the operation of the crder 
of the Officer-in-charge dated the 27th 
March 1968, This order was passed by 
the Assistant Registrar on 30th April 
1968. Being aggrieved by this interim 
order, the petitioner filed an appeal bəfore 
the Joint Registrar, Co-operative Socie- 
ties, Bhopal, who, by his order dated the 
5th February 1969, set aside the order 
of the Assistant Registrar, The respond- 
ents Nos. 7 and 8 then went up in revi- 
sion before the State Government ander 
Section 80 of the Act. By its order dated 
the 28th March 1969 the State Govern- 
ment stayed the operation of the order 
of the Joint Registrar dated the 5th 
February 1969. This order of the State 
Government was challenged before this 
Court in M. P. No. 38 of 1969. The High 
Court allowed the petition and the order 
passed by the State Government was 
quashed. It was also found in its dezision 
by the High Court that the order cf the 
Joint Registrar was not justified as be- 
“fore passing these orders the State Gov- 
ernment and the Joint Registrar had not 
moticed the persons interested in the matter 
and the order was obtained behind their 
back. The High Court, therefore, cuash- 
ed the orders of the Joint Registrar and 
the State Government and sent back the 
matter to the Assistant Registrar tc hear 
and decide the matter afresh after notice 
to all the parties concerned. 


Å. The Assistant Registrar, on re- 


ceiving the matter back from the High 
Court. issued notices to the petitioner and 
nineteen others, and after hearing them 
confirmed the stay-order passed earlier. 
Against this order, an appeal was prefer- 
red before the Joint Registrar. who vacat- 
ed the stay order granted by the Assis- 
fant Registrar. The respondents Nos, 7 
and 8 thereupon filed a second appeal 
before the State Government under Sec- 
tion 77 of the Act. By its order dated 
the Ist May 1971. the State Government 
set aside the order pf the Joint Registrar 
and restored the one passed by the Assis- 
tant Registrar, Mandsaur, resulting in the 
suspension of the order passed by the 
Officer-in-charge. Against this order of 
the State Government, a writ retition 
was preferred wherein the present re- 
ference has been made. 


5. Under Section 77 of tbe Act, 
the State Government has power fo hear 
second appeals. Section 77 (2) provides 
as under— 


*(2) A second appeal shall lie against 
any order passed in first appeal by the 
Registrar, Additional Registrar or Joint 
‘Registrar to the State Government on any 
of the following grounds and no other. 
namely— 

‘(i) that the order is contrary to law; 
or 
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(ii) that the order has failed to deter- 
mine some material issue of law; or 

(iii) that there has been a substantial 

error or defect in the procedure as pre- 
scribed by this Act which may have pro- 
duced error or defect in the decision of 
the case upon merits”. 
Under this provision, the State Govern 
ment has been empowered to hear second 
appeals. ` In the present case, respond- 
ents Nos. 7 and 8 had filed a second ap- 
peal before the State Government. Sec- 
tion 95 (2) (hh) of the Act provides for 
the framing of rules. It is as under— 

“95. (1) The Government may, for 
the whole or any part of the State and 
for any society or class of societies. make 
rules for the conduct and regulation of 
the business of such society or class of 
societies and for carrying out all or any 
of the purposes of this Act. 

(2) In particular and without prejudice 
to the generality of the foregoing power, 
such rules may— 

* * ¥ * x * 

(hh) prescribe in the case of appeals 

lying to the State Government the autho< 
rity to which power of hearing appeals 
may be delegated”, 
Under this provision, the State Govern- 
ment has power to frame rules and pro- 
vide for the authority to which the power 
of hearing appeals may be delegated. 
Rule 61 of the M., P. Co-operative Socie- 
ties Rules, 1962, (hereinafter called the 
Rules) has been framed under these 
powers, and it provides that the power 
of hearing appeals under żhis Act which 
lie to the State Government may ba 
delegated by the State Government to the 
Board of Revenue, Madhya Pradesh, by a 
notification issued in this behalf, The 
State Government has also powers under 
Section 7 (2) of the M. P. Land Revenue 
Code, 1959, to confer powers on the Boardi 
of Revenue for hearing appeals. Such a 
notification was issued by the State Gov= 
ernment which reads thus— 

“No. 4327-CR-271-VII-N-I— In ex- 
ercise of the powers conferred by sub= 
section (2) of S. 7 of the Madhya Pradesh 
Land Revenue Code, 1959, (20 of 1959) 
and in supersessidn of this Department’s 
Notifications No, 1818-125-VII-N-I, dated 
the 23rd March 1963 and No. 1421-CR- 
123-VII-N-I dated the 16th May 1967, the 
State Government hereby confers upon 
the Board of Revenue, Madhya Pradesh, 
-the powers— 

(1) to hear appeals under clause (b) 
of sub-section (1) of S. 77 and second ap- 
peals under sub-section (2) of S. 77 
against the orders passed in first appeal 
against the original order passed by the 
Registrar, Additional Registrar, or Joint 
Registrar, under Sections 17, 55(2). 62. 66, 
67(3), 68, 71 and 84; and 

(2) to hear appeals against the orders 
passed by the Registrar or any offices. 
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subordinate to him invested with the 
powers of Registrar under sub-section (3) 
.cf S, 63; 

cf the Madhya Pradesh Co-operative 
Societies Act, 1960 (17 of 1961) assigned 
r the State Government by the later 

Ci. 

This notification indicates that so far as 
the power of hearing first appeals is con- 
earned, it has been confined to matters 
arising out of Sections 17, 55(2), 66, 62, 
67(3), 68, 71 and 84. It appears that so 
far as the power of hearing second ap- 
peals is concerned, no such restriction has 
been placed. It is the power pertaining 
to hearing of second appeals that is the 
question on which this reference has 
been made. 

A Division Bench of this Court 
in Gangadhar v. Laxmanprasad, 1971 MP 
LJ (SN) 80 thas held that the appeal could 
not be decided by the State Government; 
as the jurisdiction to hear second appeals 
whether they arose under Section 77 or 
Section 85 vested in the Board of Re- 
venue. A second appeal against any order 
pessed in first appeal by the Registrar, 
Additional Registrar. or Joint Registrar 
waich was before the date of the noti- 
fication to be heard by the State Gov- 
ernment, would be required to be heard 
by the Board of Revenue after the noti- 
fication. 

6. In the present case, in spite of 
the aforesaid notification, the State Gov- 
ernment heard the second appeal and 
decided it. Therefore, the question that 
arose was as to whether the State Gov- 
ernment had jurisdiction to hear the se- 
cond appeal, In view of the decision of 
the Division Bench of this Court refer- 
red to above, the State Government will 
have no jurisdiction to hear a second ap- 
peal after the issuance of the notification 
reproduced above. 

T: There is a Full Bench decision 
of this Court in Achchelal v. Janpad 
Sadha, AIR 1963 Madh Pra 74 (FB) where 
Dixit, C. J. observed as under— 

“The word ‘delegation’, as generally 
used, does not imply a parting with 
powers by a person who grants the dele- 
gation, but points rather to the conferring 
of an authority to do things which other- 
T that person would have to do him- 

se 1 
In this decision, reliance was placed -on 
Huth v. Clarke, (1890) 25 QBD 391. The 
view taken in Gangadhar’s decision, 1971 


MPLJ (SN) 80 (Supra) appears to run” 


contrary to this decision of the Full 
Bench. It is in these circumstances that 
this reference has been made. 

i A similar question arose before 
the’ Andhra Pradesh High Court. and in 
lAnekapalli Municipality v. Commissioner, 
AIR 1964 Andh Pra 357, placing reliance 
On (1890) 25 QBD 391, it was observed 
as under:-— 
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“Applying the principles of this“ deoi 
sion to the facts of the instant case. ik 


emerges that the Municipal Council by ` 


delegating its power of hearing tax ap- 
peals to the Appellate Committee did not 
part with those powers or denude itself 
of them. Even during the subsistence of 
the delegation, it is open to it to exercise 
the power of hearing tax appeals. But. 
good sense would certginly require that 
it should avoid a conflict of decision “or 
jurisdiction with its delegate’’.” 

9. The question of delegation has 
come up for consideration in many 
English cases. In Gordon. Dadds & Co. 
v, Morris. (1945) 2 All ER 616, the follow- 
ing observations made in the judgment. 
of Coleridge, C. J. in (1890) 25 QBD 391 
were quoted with approval— 

“But delegation does not imply @ 


- denudation of power and authority; the 


6th schedule of the Act (that is the Act. 
with which he was dealing) provides thai. 
the delegation may be-revoked or altered 
and the powers resumed by the executive 
committee. Tine word ‘delegation’ implies. 
that powers are committed to another per~ 
son or body which are as a rule always. 
subject to resumption by the power dele- 
gating, and many examples of this might 
be given”, 

In the same decision, the following ob- 


servations of Wills, J. in (1890) 25 QBD» 


391 (supra) were also quoted with ap- 
proval-— 

“Delegation, as the word is generally 
used, does not imply a parting with 
powers by the person who grants the 
delegation, but points rather to the con- 
ferring of an authority to do things which: 
otherwise that person would have to de 
himself”. 

10. The case of (1890) 25 QBD 391: 
(supra) was a case pertaining to delega- 
tion of legislative and taxing powers, Tine 
same principle was. however, followed in 
the Andhra Pradesh decision where the 
question was about the delegation of 
quasi-judicial powers. | 

i Shri A. M. Mathur for the 
petitioner contended that the principle 
applicable in the case of delegation of 
legislative powers would be of no appli- 
cation in a case of delegation of judicial 
powers, and in that context he referred 
to the decisions in Cooper v, Wilson, 
(1937) 2° Al ER 725; Vine v. National 
Dock Labour Board, (1956) 3 All ER 939 
and Barnard v. National Dock Labour 
Board, (1953) 1 All ER 1113. No doubt 
in these cases the question about delega- 
tion of judicial powers has been con- 
sidered. But in none of these decisions 
the view has been taken that in cases. 
where judicial powers are delegated andi 
there is a specific provision authorizing 
such a delegation the authority delegat-. 
ing the power will have no power left 
in- it. These cases consider the question 
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whether PEE T and judicial powers 

‘can be delegated in the absence of a 
specific provision authorizing such a dele- 
gation. In (1953) 1 All ER 1113 it was 
observed as under— 

“While an administrative . function 
ean often be delegated, a judicial func- 
tion rarely can be. No judicial tribunal 
can delegate its functions unless it is 
enabled to do so expressly or by neces- 
sary implication”. 

Shri Mathur also referred to B. M. Corpn. 
v. Dhondu, AIR 1965 SC 1486 where elso 
the question before the Supreme Court 
was about the delegation of judizial 
functions and it was observed as under— 

“It goes without saying that judicial 

power cannot ordinarily be delegated n- 


less the law expressly or by clear impli- 


cation permits it.” 

Consequently it cannot be doubted tnat 
the powers of hearing appeals can be 
delegated by the State Government as it 
has been specifically provided under Sec- 
tion 95 (2) (hh). The decisions referred 
to by the learned counsel do not come to 
the point which is at issue in the present 
case. 

12. It cannot, therefore, be doubt- 
ed that where the State Government, by 
issuing a notification under Section 7 of 
the M. P. Land Revenue Code confers 
power on the Board of Revenue to h2ar 
second appeals. it did not’ part with its 
own powers. In fact, the notification 
under Section 7 of the M, P. Land Re- 
venue Code talks of conferral of powers 
and not of delegation. Section 7 (2) of 
the a P. Land Revenue Code is as 


SED The State Poem may, sib- 
ject to such conditions as it may dæm 
fit to impose, by notification, confer upon, 
or entrust to the Board or any member 
of the Board additional powers or func- 
tions assigned to the State Governm=nt 
by or under any enactment for the time 
- being in force”. 
Consequently, when the 
which had authority under S. 95 (2) (nh) 
of the Act, read with Rule 61 of she 
Rules, conferred powers on the Board of 
Revenue under Section 7 of the M, P. 
Land. Revenue Code to hear second ap- 
peals by the issue of a notification as 
quoted above, it cannot be said that zhe 
State Government deprived itself of all 
powers to hear appeals which under Sac- 
tion 77 of the Act could be heard by it. 
In Gangdhar v. Laxmanprasad, (1971 
MPLJ (SN) 80) it appears that this aspect 
of the matter was not specifically raised 
and the question of delegation of pow2rs 
not having been considered the Divis.on 
. Bench took the view that once the State 
Government by a notification has delegat- 
_ ed its power of hearing second appeals 
to the Board of Revenue it had no juris- 
diction to hear second appeals. In our 


Government, 
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opinion. this does not appear to be a 
correct view. ` 

13. Consequently even after. the 
issue of the notification conferring powers 
on the Board of Revenue to hear second 
appeals under Section 77 of the Act the 
State Government still has jurisdiction 
to hear second appeals under Section 77. 
Therefore if the State Government has). 
heard a second appeal after the issue of), 
a notification, it could not be said that)’ 
the State Government acted beyond its} 
jurisdiction. The question is therefore,- 
answered accordingly. 

14, It was also contended that in 
this view of the matter, a situation may 
arise where there: may be conflict of 


jurisdiction. But we may only say what 
sae Andhra Pradesh High Court has 
said— . 


“But good sense would certainly re- 
quire that it should avoid a conflict of 
decision or jurisdiction with its delegate’’.. 

Answered accordingly,. 
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Bherusingh, Appellant v. Ramgopal,. 
Respondent. 

Misc. Appeal No, 60 of 1965, D/- 4-4— 
1967 against order of Ranjeet Singh, Addl, 
Dist. J. Mandsaur, D/~ 4-12-1964. 

Civil P. C. (1908), S. 38 — If the, 
decree is patently illegal, the executing 
Court may refuse to execute it — But if 
the alleged illegality is arguable and the 
judgment-debtor has failed to raise it in: 
the earlier litigation, he cannot question 
the legality of the decree at the stage of 
execution — (X-Ref:— Section 47). _ 

(Para 8) 

An executing Court. ‘cannot go behind’ 
the decree except in a very special cir- 
cumstance, namely, that the decree is: 
patently illegal; that is, illegal just on 
the face of it. without any inquiry having” 
to be made. If the illegality of the decree: 
has to be established after some investi-- 
gation and the weighing of pros and cons, 
the executing Court cannot make such 
an inquiry. Most often this patent illega- 
lity would be one relating to jurisdiction. 
Case law discussed, (Para 3) 

When the mortgage-decree was put 
into execution, the judgment-debtor- 
raised an objection that the decree was 

. the mortgage of agricultural land’ 
having left for him area less than pre- 
scribed by law. In such a case whether 
the judgment-debtor was possessed of’ 
the surplus area can be decided only after. 
some investigation. Furthermore, he had 
sufficient excess area but his explanation 
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was that it was another party’s while the 
decree-holder claimed the whole land, In 
such a situation, the decree cannot be 
described as patently illegal whether for 
jurisdiction or on’ other grounds and it 
is not proper for the executing Court to 
try to go behind the decree and investi- 
gate whether it is illegal, (Para 4) 
Cases Referred: Chronological Paras 
AIR 1956 Pat 57 = 1955 BLJR 

626, Chintamani Saran Nath v. 


Syed Zahiruddin 7 
AIR 1949 EP 94 (FB), Pirji Safdar 
Ali v. Ideal Bank Ltd. J49 


AIR 1947 Mad 341 = (1947) 1 Mad 
LJ 66, Meenakshi Ammal v. T. 8. 


Chidambaram 6 
AIR 1932 Cal 517 = 55 Cal LJ 

114, Tripti Prokash Nandy v. 

Biseswar Lal 6 
AIR 1932 Lah 529 = 33 Pat LR 

632, Ganesh Das v, Ganga Singh 5 


. U. N. Bhachawat, 
‘Balwantsingh, for Respondent. 


JUDGMENT:— This is a second ap- 
peal in execution by the judgment-debtor 
in a mortgage decree for a sum of the 
order of 2000/-. from the concurrent 
judgments that the executing Court is 
mot competent at this stage-to go behind 
the decree and hold it to be illegal and 
inoperative. The only question is whe- 
ther at this stage the decree is found to 
be so patently illegal for want of juris- 
diction or for some other reason that the 
executing Court can refuse to execute it. 


2. The facts of the case are simple. 
The appellant, who is a cultivator, 
‘borrowed money and mortgaged some of 
his agricultural lands. The loan not 
being repaid there was a suit; in the trial 
Court all that the debtor wanted was at- 
commodation for payment by instalments, 
which was refused and a decree was 
made expressly described as one with a 
mortgage on the lands mentioned there. 
‘When it was being put into execution the 
judgment-debtor made out that the decree 
was bad as a mortgage decree because 
he had mortgaged his agricultural lands 
‘in contravention of the provisions of Sec- 
tion 72 of the Madhya Bharat Land Re- 
venue and Tenancy Act; the mortgage 
having left over for him only 6 and not 
15 acres of land in the manner provided 
in that section. The mortgage itself was 
dated 10-3-1959 when the Madhya Pradesh 
Land Revenue Code had not yet come 
into force. The executing Court tried 
to examine this and felt that there was 
‘some controversy as to whether the ex- 
cess area undoubtedly in the possession 
of the appellant which was much more 
than 15 acres, was really his own pro- 
perty or that of a brother-in-law which 
the was cultivating by an arrangement. 
Anyway, it felt that the case was govern- 
ed by Section 165 of the Madhya Pradesh 
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Land Revenue Code — the provision cor- 
responding to Section 72 of the Madhya 
Bharat Law — which, however. is not 
quite identical in wording or effect. Ac- 
cordingly it rejected the judgment-deb~ 
tor’s objection whereupon he went up in 
appeal which also being dismissed he has 
come up to this Court. 

3. The basic weakness of the 
judgment-debtor’s ‘contention is obvious. 
An executing Court cannot go behind 
the decree except in a very special cir- 
cumstance, namely, that the decree is 
patently illegal; that is. illegal just on 
the face of it, without any inquiry having 
to be made. If the illegality of the 
decree has to be established after some 


‘investigation and the weighing of pros and 


cons the executing Court cannot make 
such an inquiry. Most often this patent 
illegality would be one relating to juris- 
diction. In fact some of the Courts have 
gone to the extent of holding that the 
only illegality that would justify an ex- 
ecuting - Court refusing to execute a 
decree is one both of a patent nature and 
relating to jurisdiction; in other words, 
where it is found that the Court passing 
the decree’ was patently incompetent and . 
without jurisdiction. Even if we extend 
the principle to other forms of illegality 
we have to find that it is patent: in other 
words, an illegality on the face of the 
decree to be established on merely seek- 
ing it and without any. investigation hav- 
ing to be made, 


4. In a case like this it is only 
after. some investigation that we can 
decide whether or not the judgment- 
debtor was possessed of the surplus area 
prescribed in Section 72. There again 
the problem was particularly difficult be- 
cause he did have sufficient excess area 
in his cultivation but explained it byi. 
saying it was another party’s, which he 


was cultivating on an arrangement. while 


the decree-holder was asserting that the 
whole land was his. The question is not 
which of the two contentions is correct; 
it is, whether in a situation like this, 
the decree can be described as being 
“patently illegal’ winether for jurisdic- 
tion or on other grounds. Certainly it 
cannot be and it is not proper for the 
executing Court in a situation. like this 
to try to go behind the decree and inves- 
tigate whether or not it is illegal. By 
doing so it would be arrogating to itself 
the powers ‘of an appellate Court which 
of course it is not. - Another way of look~ 
ing at it is to say that by failing to 
raise this point during the trial the judg- 
ment-debtor is estopped on the principles 
of constructive res judicata. . 

5. Case-law is ample on the sub- 


ject and the following is a fairly repre- 


sentative cross-section: In Pirji Safdar 
Ali v. The Ideal Bank Ltd.. AIR 1949 EP 
94 (FB) the judgment-debtor contended 
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that the decree was repugnant to certain 
provisions in the Punjab Debtor’s Pro- 
tection Act. It was held: 

“Tt is a well established rule of law 

that the executing Court is bound to ex- 
ecute the decree and cannot go behind 
it. The only exception to this rule is 
that when the decree is passed by a Court 
which had no jurisdiction to pass it, then 
by reason of the inherent defect of juris- 
diction in the Court passing the decree 
the executing Court can ignore it. The 
executing Court cannot. however, refuse to 
execute the decree, because it is against 
jaw or contravenes any provisions of eny 
statute”. , 
Actually this has only re-stated the prin- 
ciple of a Lahore ruling reported in 
‘Ganesh Das v. Ganga Singh, AIR 1332 
Lah 529: 

“Where a decree orders the sale of a 

certain property for the realisation of a 
debt, the objection that the judgment- 
debtor is an agriculturist and that the 
property cannot be sold in execution gpro- 
ceedings by virtue of the provisions of the 
Act. cannot be raised for the first time 
jn execution proceedings”. 
It is of interest to note that the Punjab 
Land Alienation Act contains principles 
Similar to those in Section 72 of the 
Madhya Bharat Law and 5. 165 of the 
Madhya Pradesh Land Revenue Code. 


6. Similar views have been ex- 
pressed in Tripti Prokas Nandy v. Bizes- 
war Lal, AIR 1932 Cal 517. There the 
decree-holder alleged that a mortgage of 
certain allowances had been effected for 
legal necessity but during execution the 
sons of the original judgment-debtor 
questioned it. It was held— 

"So long as the decree stood the sons 

who were parties to it could not chal- 
lenge its validity in the execution pro- 
ceedings .....cececee The proper remedy for 
the sons was to prefer an appeal from 
the decree itself if they were dissatisfied 
with its terms”. 
The judgment-debtor has cited two cases. 
‘In Meenakshi Ammal v. T. S. Chidamba- 
ram, AIR 1947 Mad 341 the position was 
that the decree was found to be patently 
illegal. and so exercising what we kave 
already described as the exceptional 
power, the executing Court refused to 
execute it: 

“Although an executing Court can- 
not go behind the decree, it will retuse 
to order the sale of any property where 
it is. plain on the face of the record -hat 
its alienation is prohibited by statute or 
opposed to public policy”. 

Similarly, in the case reported in Chinta- 
mani Saran Nath v. Syed Zahiruddin, 
AIR 1956 Pat 57 the mortgagee dec-zee- 
holder sought to bring up to sale an egri- 
cultural holding, the sale of which was 
absolutely prohibited by a provisior. in 
the Chhota Nagpur Tenancy Act. The 


State v. Ram Pratap 
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Court held that in such cases the direc- 
tion about the sale cannot constitute res 
judicata because it was a direction in con- 
travention of statute. The Court went 
on to explain further that where the 
question. was whether or not a particular 
land constituted a raiyati holding was 
directly and substantially in issue and had 
been finally determined by the Court in 
presence of parties the position was al- 
together different, 

8. The Madras and the Patna deci- 
sions, far from invalidating the general 
principles set up above only strengthen 
them. If the decree is patently illegal 
the executing Court may refuse to ex- 
ecute it; if, on the contrary, the alleged 
illegality is arguable and the judgment- 
debtor having taken part in the earlier 
litigation hes failed to raise it, he cannot 
be heard to question the legality of the 
decree at the stage of execution. 

9, The result of the foregoing dis- 
cussion is that the appeal is found to be 
without substance and is accordingly dis- 
missed, The. judgment-debtor-appellant 
shall pay the decree-holder-respondent the 
costs of this appeal along with pleader’s 
fee calculated according to rules. 

Appeal dismissed, 
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. Index Note:— (A) Constitution of 
India, Art. 300 — Vicarious liability of 
State — Suit against State for tortious act 
of truck-drivey of P. W. D. — Driver not 
acting in discharge of any delegated sove- 
reign function of State — State held res- 
ponsible for damages. 


Brief Note:— (A) Vicarious lability 
of Government for the torticus act of its 
employee depends on the question whe- 
ther the employee was engaged in dis- 
charging delegated sovereign functions of 
the Government. If the Government is 
carrying on commercial activities or acti- 
vities which can be carried on by any 
individual without delegation of sovereign 
power, the tortious act committed by a 
public servant shall make the State liable 
for damages. It is very difficult to draw 
the line between ‘an activity in discharge 
of traditional sovereign function’ and ‘an 
activity which can be carried on by a 
private individual’. Most of the activities 


IP/{P/E891/72/HGP ab 


990 M. P. [Prs. 1-6] 


carried on by P. W. D. can be carried on 
by private contractors as well. For that 
matter major Governmental work of that 
department is carried on through con- 
tractors. In that sense it cannot be said 
that it is a traditional sovereign funttion 
which cannot be carried on by a private 
individual without delegation of sovereign 
power. In this view of the matter, it 
must be held that the truck engaged in 
carrying certain material belonging to the 
Public Works Department or carrying its 
officers was not engaged in discharge of 
any sovereign function of the State and 
therefore, the State remains responsible 
‘for the damages arising out of tortious 
act of the driver of the P. W. D. truck. 
AIR 1965 SC 1039, Explained and Relied 
on. (Paras 10. 11) 
Cases Referred: Chronological] Paras 
AIR 1969 Bom 13 = 70 Bom LR 

212. Union of India v. Sugrabai 10 
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375, Kasturi Lal v. State 9 10 
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SCR 989, State of Rajasthan v. 

Mst, Vidhyawati 8 
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AOC 166, Peninsular and Orien- 

tal Steam Navigation Co. v. Secy. 

of State for India 


M. V. Tamaskar, Dy. Govt. Advocate 
for the State; J, S. Verma and K. B, 
Sinha, for Respondents. 

BHAVE, J.:— The State has prefer- 
red this appeal against the award of the 
Tribunal appointed under the Motor 
Veinicles Act (Additional District Judge, 
Rewa) awarding compensation to Ram 
Pratap Singh (respondent No, 1) for the 
injuries sustained by him in an accident. 

2. The claimant’s case was that on 
4-8-1960 he was travelling in a bus No. 
M. P. A. 249. belonging to Sardar Gyan- 
singh, which was being driven bv Rambi- 
shal. The bus was proceeding from 
Chhatarpur to Mahoba. When the bus 
had proceeded for about three miles. a 
truck belonging to the Public Works De- 
partment, bearing No, M. P. Z, 1092; came 
from the opposite direction. The truck 
was being driven with great speed by its 
driver Santhanam, a P. W. D. employee. 
Though the driver of the bus took the 
bus towards the left side, the P. W. D. 
truck dashed against the middle portion 
of the bus, as a result of which the clai- 
mant sustained the injuries, resulting in 
fracture of the right ulna and the hume- 
rus. The claimant says that even after 
treatment, he is not in a position to 
straighten his hand and cannot. do any 
heavy work with it. Before the accident 
he used to drive his own tractor which 
He cannot do now. He had. therefore, 
preferred a claim of .Rs, 15,000/-. The 
State of Madhya Pradesh. the driver 
Santhanam as well as the . owner and 
driver of the bus were made parties to 
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the claim proceedings so also the Premier 
Insurance Company with which the bus 
was insured. l 

3. From the written statement filed 
by the owner of the bus it would appear 
that the accident was caused because of 
the negligent driving of the driver of the 
P. W. D. truck. The stand of the State, on 
the contrary, is that it was because of the 
negligent driving of the driver of the bus 
that the accident took place. The State 
has also raised the plea of contributory 
negligence on the allegation that the 
claimant had put his elbow outside the 
window and he got hurt when the truck 
passed by the side of the bus. It was 
also pleaded that the State could not be 
held vicariously liable for the negligent 
act of its driver, -as the act was perform- 
ed in the exercise of sovereign function. 

4, The Tribunal found that it was 
because of the negligent driving of the 
driver of the P. W. D. truck that the ac- 
cident took place; that there was no con- 
tributory negligence on the part of the 
claimant; and that he was entitled to 
damages amounting to Rs, 7,000/-. The 
State tas, therefore, preferred this ap- 
peal, 

> In this particular case, no 
attempt was made to take photographs of 
the bus and the truck; nor was any map 
of the spot filed. The jnspection-note of 
the head-constable is alsc quite vague. 
The claimant, however, produced oral 
evidence to show that as a result of the 
impact of the truck on the bus the middle 
portion of the bus was dented and some 
planks had come out. Though the evi- 
dence of an Overseer, who was travelling 
in the P. W. D. truck, was tendered in 
defence, he did not state that the truck 
had sustained any damage. From the 
evidence tendered on behalf of the clai- 
mant it would appear that some protrud- 
ing angle iron attached to she truck hit 
against the elbow of the claimant. re- 
sulting in the injuries, narrated above, 
and causing .damage to the bus. From 
this evidence one fact is quite clear that 
the bus was damaged, while the truck 
remained untouched. This fact speaks 
for itself and shows that the truck or 
some protruding portion of it hit against 
the bus in the middle portion of it and 
caused the damage. This could only 
happen when the bus was swerved to- 
wards the left but the on-coming truck 
did not swerve towards the right and 
dashed against the bus. The conclusion 
that the accident was due to the negli- 
gence of the driver of the truck is, under 
the circumstances. inevitable. 

6. It is an admitted fact that the 
windows of the buses carrying passen- 
gers are fitted with iron bars so as to 
prevent the passengers from putting their 
hands outside the windows. It is, there- 
fore, difficult to believe that the claimant 
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had put his elbow outside- the window., 
It is quite possible that he might have 
rested his elbow on the window and some 
protruding part of the truck, like an 
iron-angle fitted to the truck, hit hm 
on the elbow, thus causing the fracturas. 
There is thus no scope for-holding that 
there was any contributory mnegligerce 
on the part of the claimant. On this 
finding it is not necessary to further dis- 
cuss aS to whether the contributory negli- 
gence absolves the other party from its 
responsibility for damages and wheter 
the damages are reduced proportionately. 
T. The claimant has stated on. oeth 
that be cannot stretch his right hand and 
the movement from the elbow is rəs- 
tricted with the result that. he cannot 
do any heavy work with his right hand 
and even in his daily personal work he 
is required to take the help of others. 
He has also stated that because of the 
deformity he is no longer in a position to 
drive a tractor or other vehicle which he 
used to do before the accident. 
vastava (P. W. 6) has also stated that fhe 
claimant has been subjected to perma- 
ment deformity. This evidence stards 
unrebutted. The claimant has also given 
evidence to the effect that he is requir- 
ed to pay Rs. 80/- per month to the dri- 
ver engaged by him to drive his traccor 
and has produced some receipts to shaw 
that during the period of his illness he 
was required to spend about Rs, 1,203/- 
over his treatment and other expenses. 
If Rs. 1,000/- are taken to be damases 
for the pain suffered by the claimant end 
Rs. 1,200/~ towards the expenses, -he 
award of Rs. 4,800/- towards general da- 
mages for the permanent impairment of 
the right hand does not appear to be ex- 
cessive. We, therefore, confirm the find- 
ing of the Tribunal that the claimant is 
entitled to compensation in.the sum of 
_ Rs. 7,000/-. 
. 8. This brings us to the most im- 
portant question ag to whetiier the State 
is absolved from vicarious liability. as 
the driver of the P. W. D. truck was an- 
gaged in discharging delegated sovere_gn 
function. Article 300 of the Constitution 
provides that the Union or the State can 
sue or be sued in relation to their reé- 
pective affairs in like cases as the Domi- 
nion of India and the corresponding peo- 
vinces might have sued or might have 
been sued. In State of Rajasthan v. Mst. 
Vidhyawati, AIR 1962 SC 933 their Locd- 
ships of the Supreme Court. after trac- 
ing the history from the days of the 
East India Company till -Independer.ce, 


came to the conclusion that the liability ~ 


-of the Union or the States in the matter 
of suing or being sued is the same as 
that of the East India Company. Their 
Lordships then referred to the case of 
Peninsular & Oriental Steam Navigation 
Co. v. Secy. of State for India, (1861) 5 
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Bom HCR App 1 wherein it was held 
that the East India Company was exer- 
cising delegated sovereign power as well 
as traded on its own account and for its 
own benefit. It was thus engaged in 
transactiors partly for purposes of Gov- 
ernment and partly on its own account 
which without any delegation of sove- 
reign rights could be carried an by pri- 
vate individuals. It was, therefore held 
in that case: 

“There is a great and clear distinc- 
tion between acts done in the exercise 
of what are usually termed sovereign 
powers, and acts done in the conduct of 
undertakings which might be carried on 
by private individuals without having 
such powers delegated to them.” 
On this reasoning it was further held 
that the Secretary of State coud be sued 
for the acts of the Government servants 
if- the servant was not acting in dis- 
charge of delegated sovereign power. 


` This decision of Peacock, C. J., of the 


Supreme Court of Calcutta appears to 
have been accepted by their Lordships 
of the Supreme Court in AIR 1962 SC 
933 (supra), 


9. - This question, again. came’ for 
their Lordships’ consideration in Kasturi 
Lal v. State of U. P., AIR 1965 SC 1039. 
Their Lordships again relied on the Cal- 
cutta case and observed: 

“There is a material distinction be- 
tween acts committed ‘by the servants 
employed by the State where such acts 
are referable to the exercise of sovereign 
powers delegated to public servants. and 
acts committed ‘by public servants which 
are not referable to the delegation of any 
sovereign powers. If a tortious act is 
committed by a public servant and it 
fives rise to a claim for damages, the 
question -to ask is: was the tortious act 
committed by the public servant in dis- 
charge of statutory functions which are 
referable to, and ultimately based on, 
the delegation of the sovereign powers 
of the State to such public servant? If 
the answer is in the affirmative, the ac- 
tion for damages for loss caused by such 
tortious act will not lie. On the other 
hand, if the tortious act has been com- 
mitted by a public servant in discharge 
of duties assigned to him not by virtue 
of the delegation of any sovereign power, 
an action for damages would lie. The 
act of the public servant committed by 
him during the course of his employ- 
ment is, in this category of cases, an act 
of a servant who might have been em- 
ployed by a private individual for the 
same. purpose.” 

Their Lordships proceeded to observe 
further: 

“The significance and importance of 
making such a distinction has to be rea- 
lised particularly at. the present time 
when, in pursuit of their welfare ideal, 
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the Government of the State as well as 
the Government of India naturally and 
legitimately enter into many commercial 
and other undertakings and activities 
which have no relation with the tradi- 
tional concept of governmental activities in 
which the exercise of sovereign power is 
involved, It is necessary to limit the 
area of these affairs of the State in re- 
lation to the exercise of sovereign power, 
so that if acts are committed by Govern- 
ment employees in relation to other acti- 
vities which may be conveniently des- 
cribed as non-governmental or non-sove- 
reign citizens who have a cause of ac- 
tion for damages should not be preclud- 
ed from making their claim against the 
State. That is the basis on which ‘the 
area of the State immunity against such 
claims must be limited.” 

In that particular case, some gold. was 
seized from the plaintiff but because of the 
negligence of the police. officers it was 
lost from the Malkhana. On a claim for 
damages for the loss of the gold, their 
Lordships held that the act of negligence 
was committed by the police officers 
while dealing with the property of the 
plaintiff which they had seized in exer- 
cise of their statutory powers. The 
power to arrest a person, to search him 
and to seize property found with him 
are powers conferred on the specified 
officers by statute and in the last analy- 
sis they are powers which can be pro- 
perly characterized as ‘sovereign powers’ 
and so tke acts which gave rise to the 
present claim for damages had been com- 
mitted by the employee of the State 
during the course of its employment: but 
the employment in question being of 
the category which can claim the special 
characteristic of sovereign powers, the 
claim could not be sustained, 


10. From this decision it is clear 
that if the Government is ‘carrying on 
{commercial activities or activities which 
can be carried on by any individual with- 
out delegation of sovereign powers, the 
tortious act committed by a public ser- 
vant shall make the State liable for dama- 
ges. The question still remains as to 
what is traditional concept of govern- 
mental activity? Defence of the State, 
maintenance of law and order. provision 
for imparting justice and bringing the 
culprits to book-are well-recognised tradi- 
tional sovereign activities. But the ques- 
tion is: Does the list exhaust at that 
point? Can the activities. such as, esta- 
blishment of. postal services, making pro- 
vision for transport, maintaining health 
services, establishing educational institu- 
tions be included in the traditional sove- 
reign activities? No modern State, whe- 
ther dedicated to the principle of wel- 
fare State or not, can shirk the responsi- 
bility of providing the services, mention-~ 
ed above. It is. therefore, difficult to 
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draw a line between the two activities — 
the sovereign and non-sovereign activi- 
ties, The test cf commercial activity is. 
a plausible test. But what happens if 
the State takes a monopoly in public 
interest, not so much for earning profit. 
but to stop exploitation by private tra- 


ders or in the interest of rapid industrial ` 


growth of the country as a whole. or be- 
cause it feels that some activities, such 
as, manufacture of arms, should not be 
allowed to remain in the hands of a pri- 
vate individual? Can it be said that. 
these activities still retain the commer- 
cial character ? In certain countries, like 
the United States of America, railways, 
telephone: communications. broadcasting, 
manufacture of arms etc, are in the hands 
of private individuals or corporations. 
Can it. therefore, be said that in India also. 
the governmental activity in that sphere 
comes within commercial activity? In e 
recent case before the Bombay High 
Court in Union of India v. Sugrabai., 
AIR 1969 Bom 13 the test whether the 
activity in question could have been car- 
ried on by a private individual was ap- 
plied, In that case, a Records Sound 
Ranging Machine and other equipment 
were being carried in a military truck 
from the Military Workshop to the Schoof 
of Artillary and during the transit, due 
to rash and negligent driving, a person. 
was killed who was riding a bicycle.. 
Their Lordships of the Bombay High 
Court held that the transport of the Records 
Sound -Ranging Machine and other equip— 
ment from the Military Workshop to the- 
School of Artillazy was necessary for the 
proper training of the army personnel,. 
but it was not necessary to transport the 
said equipment through a truck driven: 
by an employee of the Defence Depart- 
ment. The equipment could have beem 
carried through a private carrier without 
any material detriment to the discharge 
by the State of its sovereign function of 
maintaining the army and training army 
personnel, On this view it was held that 
the driver was not exercising any dele- 
gated sovereign power of the State when 
he was transporting the equipment im 
the military truck and hence the Uniom 
was liable for the tort committed by him 
If would thus appear that though the 
maintenance of the Defence Department 
is admittedly a sovereign function, it was; 
held that the Union was nòt protected as. 
the equipment could have been carried 
through a private truck as well. In that 
case, the fact does not appear to have 
been taken into consideration that the 
military authorities may not think of en- 
trusting sophisticated instruments to out- 
siders. The above case has been quoted 
by us only to show how the test, name- 
ly, whether the activity in question could 
have been carried on by a private indi- 


vidual, can be stretched. In Kasturi Lars 
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Case AIR 1965 SC 1039 (supra) the 
Supreme Court could have as well held 
that the gold seized could have been kept 
in a locker of a Bank or could have been 
entrusted to a supratdar and in that sersa 
the act of the police officer in keeping it 
in the Malkhana and allowing it to be 
stolen was not included in the discharge 
of sovereign powers. But that is mot 
what their Lordships of the Supreme 
Court did. Their Lordships found tha! 
inasmuch as the police officer was acting 
in the discharge of admittedly sovere:gn 
power, any negligence on his part would 
mot result in exposing the Union or -he 
State to damages. It would thus appzar 
that it is very difficult to draw the lne 
between ‘an activity in discharge of tradi- 
tional sovereign function’ and ‘an acti- 
vity which can be carried on by a rri- 
vate individual.’ Whatever that may be, 
we are bound to apply the tests laid 
down by the Supreme Court. 


11. The question, therefore, is 
whether the maintenance of a Public 
Works Department is in discharge of 
traditional sovereign function. Most of 
the activities carried on by the said de- 
partment, such as construction of roeds, 
buildings, bridges, canals. etc. can be 
carried on by private contractors as well. 
For that matter major governmental work 
of that department is carried on throagh 
jcontractors, In that sense it cannot be 
said that it is a traditional sovereign func- 
tion which cannot be carried on br a 
private individual without delegation. of 
sovereign power. In this view of the 
matter, it must be held that the track 
engaged in carrying certain material be- 
longing to the Public Works Departrrent 
or carrying its officers was not engezed 
in discharge of-any sovereign functior of 
the State. We, therefore, hold that the 
State remains responsible for the dama- 
ges arising out of tortious act of the dri- 
ver of the P. W. D. truck. 

12. In the result, the appeal ails 
and is dismissed with costs, ` 

Appeal dismissed. 
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Motor Vehicles Act (1939), S. 12120-A 


(3), Proviso — “Sufficient cause” — Won- 
fatal accident —— Hospitalization for 23° 
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months — Claim presented just 7 days 
after discharge from hospital — Delay of 
20 days in presenting claim — Claim 
should have been entertained. 

It is not right to expect that a per- 
son who is hospitalized after a serious 
accident and is in danger of losing the 
use of his limbs if not of his life would 
be inclined to take legal advice, collect 
particulars.of the ownership of the vehi- 
cle, and fill in forms for submitting a 
claim. All this he has to do; but can 
be expected to do only after being dis- 
charged from the hospital. The interval 
was broadly speaking not excessive and 
was about the time sufficient to make in- 
quiries and take legal advice. It was. 
proper for the Claims Tribunal to take 
a humane and not a mechanical view of 
delays that might occur in filing the 


Claims. 1965 MPLJ (Notes) 120, Distin- 
guished, (Para 4) 
Cases Referred: Chronological Paras 
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v. Sagar Tr, Development 
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Punjab Roadways 

AIR 1959 Madh Pra 52 = 1958 Jab 
LJ 397, Bhojraj v. Darsu 


J. P. Garg, for Appellant; 
Machalpur, for Respondents. 


JUDGMENT :— This appellant was 
knocked down by the motor car owned 
by respondent No, 1 and driven at that 
time by respondent No. 2. Probably be- 
cause the appellant was unable to find 
out whether or not the vehicle had been. 
insured against third-party claims he has 
not impleaded any insurance company. 
The Motor Accidents Claims Tribunal to: 
which this case is going back may. it is 
suggested, usefully investigate whether 
the vehicle had been insured, and if it. 
has not been whether any action 
is called for against the owner; but that 
is another matter. 

2. The accident was on 17-2-196¢ 
and the claim was presented before the: 
tribunal on 8-5-1964, in other words, 
after 80 days. Since, however. only 60: 
days are allowed, the tribunal held that 
the claim was time barred. Certainly- 
the claimant wanted condonation of the 
delay for “sufficient” cause which the 
Motor Vehicles Act itself has envisaged 
by providing that the time limit could 
be relaxed where the tribunal is satis- 
fled of sufficient cause: 


3. The applicants own account of 
the happening is as follows: He usual- 
ly lives at Mhow and was knocked down. 
on the Mhow-Indore road on 17-2-1964., 
He became unconscious but a police offi- 
cer who was passing that way got him. 
removed to the hospital and had also 
made a report at the police station. He 
was at the first instance treated in the 
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Indore M. Y. Hospital and put in plaster. 
When it was found there was no imme- 
diate danger to his life he was at his 
own request removed tio the Mhow hos- 
pital as this master who lives there had 
“moved in the matter and was in a posi- 
‘tion to look after him while at Indore he 
‘seems to have had no friend. Any way, 
-at the Mhow hospital he was detained 
till 1-5-1964 and then discharged now 
permanently disabled as he states in one 
‘of his legs. On 8-5-1964 one week after 
his discharge from the hospital and as 
already noted, 80 days after the acci- 
dent he presented his claim. At this 
-stage we are not concerned | with the 
“merits because the application has been 
rejected for limitation, the tribunal hold- 
ing there was no sufficient cause for the 
wondonation of delay. 

4. In my view it is proper for the 
tribunal to take a humane and not a 
mechanical view of delays that might 
loceur in the filing of the claims. It. is 
not suggested that the claims presented 
iong after due date should be entertained 
blindly without any inquiry as to the suffi- 
ciency of the cause; but the tribunal 
should, as it were, place itself in the 
situation of a person who has suffered 
-a motor accident or if it has been fatal, 
‘his dependants looking for their daily 
‘bread to the earnings of the dead man. 
Their immediate reaction is not a plan 
to file a claim but one of shock. If the 
‘victim has died then and there, the de- 
‘pendants are, as it were. stupified for 
‘some time; if he is alive, the sufferer 
has almost always to spend some time 
‘in the hospitals — quite often on the, 
‘margin between life and death. In the 
instant case we are concerned with a 
non-fatal accident and hospitalization for 
zi months. It is not right to expect that 
le person who is hospitalized after a 
serious accident and is in danger of losing 
the use of his limbs if not of his life 
would be inclined to take legal advice, 
collect particulars of the ownership of 
the vehicle, and fill in forms for submit- 
ting a claim. All this he has to do; but 
can be expected to do only after being 
Gischarged from the hospital. If the 
claim is tresented soon after the dis- 
charge from the hospital and the inter- 
val is broadly speaking not: excessive and 
is about the time sufficient to make in- 
cuiries and take legal advice I would 
entertain the claim even though it might 
ke beyond the statutory limitation. How 
far this concession should be given 
vould depend upon the facts of the case. 
In the instant case, for example, the 
man was discharged on the Ist May and 
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presented his claim just seven days later. 
During this interval he had been collect- 
ing the necessary particulars two of 
which, namely, the names of the owner 
of the car and of the driver have to be 
gathered from the R. T. O. Office. In 
the instant case it is conceivable even 
the number of the car had to be verified 
from the report given by the police offi- 
cer. A week cannot at all be considered 
excessive for this purpose, 

; As usual case-law has been 
cited the appellant relying upon the case 
reported in New India Assurance Co. v. 
Punjab Roadways, AIR 1964 Punj 235: 

“The words “sufficient cause” used in 
proviso to Section 110 (3) would receive 
a liberal construction so as to advance 
substantial justice where no serious negli- 
gence or inaction or want of bona fides 
is imputed to the claimant. Where the 
injured person is incapacitated from pre- 
senting the application because of serious 
injuries the tribunal can rightfully ex- 
tend time for presentation of application”. 

6. The respondent-owner has cited 
Bhojraj v. Darsu, AIR 1959 Madh 
Pra 52, where the Court has indicated 
the test to be applied for sufficient: cause 
under Section 5 of the Limitation Act. 
Broadly speaking, the principle is the 
same as in Section 110-A (3\ of the Motor 
Vehicles Act but cases under the later 
section have some special features. The 
case reported in Basantilal v, Sagar Tr.. 
1965 MPLJ (Notes) 120 is more to the 
point. The tribunal’s refusal to condone 
the delay had been upheld toy the High 
Court; but there the position was quite ` 
unlike that in the instant case. The ac- 
cident was on 31-10-1960 and the claim 
was made just one year afterwards. The 
reason advanced was that for one thing, 
the claimants were poor and illiterate 
scheduled caste members and for another, 
they had been misled in respect of the 
forum and had further been under a mis~ 
conception as to the remedy to be pur- 
sued and had been approaching different 
authorities and respectable persons, These 
circumstances were held not to be suffi- 
cient cause but the circumstances in the 
instant case where the delay also is far 
less are quite different. 

7. In the result I would allow the 
appeal and setting aside the order of: re- 
jection of the claim direct that the tri- 
bunal should proceed to investigate the 
merits of the claim. The appellant shall 
get his costs and pleaders fee according 
t9 rules from the contesting respondent 

o. l. 
Appeal allowed. 


END. 
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——, 41, R. 23 — Power to remand ~ 
(Sep) 326A 

———@, 41, R. 23 — Power of.remand — 
Principles ~. ` (Sep) 316B 


| ——Q. 47, R. 1 — Where two views are 
possible on the construction of a dccu- 
ment and the judgment adopts one of. 
them, the judgment cannot be reviewed 
under R, 1 (Sep) 839A 
——-O, 47, R. 1 — Error apparent on žace 
of record 


——O, 47, R. 1 — Awarding .of interest 
in a decree at the rate higher than allow- 
ed by S. 84 of the Code is an error 
apparent on the face of record 

; ~ * (Dec) 463B 
——O. 47, R. 1 — Non-raising of a pint 
in appeal will not make the trial Court 


decree.on that point final of an error is ` 


apparent on its face and the same can be 
_ gorrected in review (Dec) 463C 


Sonstitution of India, Art. 14 — See 
(1) Education — Tamil Nadu Private 
Educational Institutions (Re¢ula-. 
` tion) Act (1966), S; 6 (Apr) 123A 
(2) Pondicherry Chit Funds Act (1966), 
S. 52 (Apr) 99C 
-—~Art. 19 — See Education -— Tamil 
. Nadu Private Educational Institutions 
- Regulation) Act (1966), S.6 (Apr) 128A 
———Art, 19 (1) — See Hindu Law — Reli- 
gious Endowment (June: 183 


——Art. 19 (1) (g) — See Pondickerry 
Chit Funds Act (1966), Pre. (Apr) 99B 
-—Art. 83LA—See Tenancy Laws—Tamil 
' Nadu Estates (Abolition and Conversion 
into Ryotwari) (Amendment) Act (23 of 
1969), S. 1 ' (Oct) 365A 


=- Art, 226 . 
See also (1) Natural Justice (Jan) 8 
(2) Tamil Nadu Cinemas (Re- 
gulation) Act (1955) Sec. 
tion 5 (1) (d) and (7) . 
i (Jan? 30G 
Art, 226—Domestic Tribunal— Deci- 





sion of a tribunal based on a wrong con. . 


` striction. of statutory provision is a 
nullity _ (Jaz) 80B 
‘— Art.. 226 — Speaking orders — Quasi. 
judicial tribunals and authorities e. g.— 


(Sep) S09B. 


not be interfered with under Art. 
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Constitution of India (contd.) 

Accommodation -Controller must not 
lightly reject petitions by passing a non- 
speaking order which is totally bereft of 
any reasoning (Apr) 102A 


— Art, 226 — Order under Rent Control 
Act ` (May) 132B 


| —— Art. 226—-Scope of writ jurisdiction 


(May) 146 - 
——Art. 226—Writ of prohibition—Issue 
of notice under S. 147 (d); Income-taz 
Act, 1961—-Whether writ can be issued 

o 2 (Sep) 337 
~——Art, 226—~-Who can apply—Aggriev- 
ed person — Renewal: of quarry lease for 
sand — Person who has not shown any 
real interest in taking lease till renewal 
was granted to another is not aggrieved 
person and cannot compel the High 
Court to act under Art. 226 (Nov) 417B 


—— Art. 226—Mandamus to hold auction 
of right to quarry — Order granting re- 
newal of lease already in existence — 
Mandamus cannot be issued unless order . 
is removed from record by appropriate . 
writ (Nov) 417C 
Art, 226 — Quasi-judicial tribunal— 
No inherent power to review .its own 
orders - l (Nov) 417D 
~- Art, 226 —Writ of certiorari— Appar- 
ent error — Orders of Regional Transport 
Authority under Motor Vehicles Act— 
Nature — Essentially executive 

(Dec) 451C 
-——Art, 226— Natural justice—Principles 
—Sales tax proceedings ~ (Dec) 478 . 


—— Art: 227—Compensation awarded by 





, Motor Accident Claims Tribunal on a2 


wrong interpretation of S. 96 (2) (b) (ii) of 


. Motor Vehicles Act (1989)-— No question 


of jurisdiction was involved — The order. 
of compensation otherwise aia Could 
27 

an) 15B 


3G 
——Art, 246 — See Ibid,-Sch. 7, List 3, — 


Entry 7 l (Apr) 99A 
—— Art. 843 (3)—See Ibid, Art, 344 (6) 
(Feb) 40D 


——Art, 344 (6) — Power of President to 
issue directions on submission of report 
of the committee—Extent of (Feb). 40A 


—— Art. 344 (6)—Presidential directions 
though only administrative are valid and - 
are bound to be obeyed (Feb) 40B - 


Art. 344 (6) and_(1) — Presidential 
directions -will not cease to have force 
merely because second commission and 
committee were not appointed. at the 
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Constitution of India (contd.) 
expiry of ten years from the commence- 
ment of Constitution 
——Arts, 844 (6) and 348 (8) — Presiden- 
tial. directions under Article 344 (6) can- 
not override law made by. Parliament 
under Article 343 (8) or in exercise of its 
residuary powers (Feb) 40D 
—~Sch. 7, List 1, Entry 45 —. See ibid» 
Sch, 7, List 3, Entry 7 (Apr) 99A 
——Sch. 7, List 2, Entry 30 — See ibid, 
Sch. 7, List 3, Entry 7 : (Apr) 99A 
—-~Sch. 7, List 2, Entry 34 — See ibid. 
Sch. 7, List 3, Entry 7 (Apr) 99A 
Sch. 7, List 8, Entry 7 — Contracts— 
Pondicherry Chit Funds Act falls under 
Entry 7 of List.8 and not under Entry 45 
ef List I or Entry 30 of List 2 — It is 
within the legislative competence of the 
State legislature ` (Apr) 99A 


Contract Act (9 of 1872), S. 16— Construc- 
tion of contract — Agreement to “‘sell the 
standing and ‘fallen trees” — Mango and 
jack fruit trees included (Aug) 272 


-——§, 16 — See T, P. Act (1882), S. 122 
' (Nov) 413 
——S, 18 — Insurance—Contract— Mate- 
riality of fact — Repudiation of contract 
en ground of misrepresentation of fact 
(June} 196 
——S, 19A — See T, P. Act (1882), S. 122 





(Nov) 413 


—~S. 29 — See Negotiable Instruments 
Act (1881), S. 4 (Nov) 407 


——5S. 37 — Obligation of parties to con- 


tracts (July) 222 
—S, 49 — Debtor must seek creditor ` 
(July) 238 


—-S. 61—Adjustment of credits towards 
- prior amount due (Apr) 108G 
——S..64-— Vendor and vendee each 
committing breach of contract — Neither 
party is entitled to claim damages — 
'- Vendee is entitled to return of his money 
— Grant of interest thereon (Feb) 86C 
——§, 65— See Insurance Act (1988), $.40 
` (Apr) 112 

~=, 69—See also T.P. Act (1882), S. 92 

| (June) 207D 


——§, 69 — Payment of money by mort-. 


gagee due from mortgagor — Remedy of 
_ mortgagee for its recovery (Jan) 4 
——S§&.70—See Insurance Act (19388), S. 40 
(Apr) 112 

——S. 73 —See also T, P. Act (1882), Pre. 

| (Feb) 86A 
——--S, 73 — Hire purchase agreement — 
Repudiation of agreement after payment 


(Feb) 40C- 


= Contract Act (conid,) 
of some instalments while retaining the 
subject of hire — Measure of damages 
(May) 152° 
Court-fees Act (7 of 1876) 
See under Court. fees and Suits Valua- 
tions. 


COURT-FEES AND SUITS 
VALUATIONS 


~—~Court.fees Act CT of 4870), S. 7 (iv)(c)—~ 
See Court-fees and Suits Valuations — 
Tamil Nadu Court-fees and Suits Valua- 
tion Act (1955), $. 25 (b) (May) 12% 


—Tamil Nadu Court-fees and Suits Yalua- 
tion Act (44 of 1988), S. 25 (b) — Suit for 
declaration of right to fishery and long 
grass in tanks and consequential injunc.- 
tion — Court-fee. to be computed on 
amount at which relief sought is valued 
in plaint (May) 129 
——§, 40 (1) — Suit for. cancellation of 
settlement deed — Valuation.on the basis 
of the value set out in the settlement deed 
is proper — Market value of the property 
involved is irrelevant for valuation pur- 
pose (Jas) 5 
———-§, 51 — Interest payable on enhanced 
compensation under S. 28, Land Acquisi- 
tion Act—No court-fee is pay rable thereon 
(May) 158A {FB} 
nome, 52 — Section is not applicable ia. 
appeals arising out of a decree made in @ 
reference under S. 18, Land Acquisition © 
Act (May) 158B (FB) 


Criminal Procedure Code (8 of 1898), Ss. 102, 
103 — See Tamil Nadu Paddy and Rice 
Dealers Licencing and Regulation Order 
(1968), Cl. 14 (Sep) 813 


Easements Act (5 of 1882), S. 13—Implied 
grant — Not negatived by absence of 
express grant (Sep) 307 
Ss. 18 and 85 — Right of access of 
owners of land adjoining a public high. 
way — Obstruction to—Owners entitled 
to have obstruction removed (Nov) 386 


——S. 35 — See Ibid,S,18 (Nov) 386 


u——-9, 52 — Lease or licence =- Deter. 
mination (Oct) 3724: 





- EDUCATION 


— Tamil Nada Private Educational Insti. 
tutions (Regulation) Act (23 of 1966) — 
Competent Authority — Power to nomi- 
nate competent authority vested in Gov- 
ernment cannot be held to be arbitrary 
and harmful (Apr) 123B 


=. missible in evidence 
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Education — Tamil Nadu Private Edu- 
cational Institutions (Regulation) Act 


(contd.) . 
D 8 — See Tbid, S. 6 (Apr) ISSA 
—S,. 4 — See Ibid, S. 6. (Apr) 123A 


EAR 6— Permission for continuance or 


establishment of private educational - 


institutions — Power to grant or refase 
permission is neither. unreasonable aor 

arbitrary (Apr) 123A 
‘——-S. 7 — Power of competent authority 
to cancel permission—Section is not open 
. to challenge (Apr) 1£8C 
—— S, 22 — Power of exemption — Sec. 
tioa is not arbitrary (Apr) 123D 
___§. 28 — Section delegates legislative 


power to preculve -autherity — Hence — 
(A pr) 143E 


invalid 


pe M D aa dd 


' Eleotvioity (Supply) Act. (54 of 1958), 
S. 57 (as amended by Act 101 of 1956) — 
Agreement between licensee and consu- 


mer — Agreement fixing rate of charges 


páyable by consumer—Power of licensee 
to inerease charges unilaterally in accor- 
danes with Sch. VI 


101 of 1956) —See Ibid, S. 57 (Dec) 439 


Evideusd bak (4 of 1872), S. ll — - 3ee 


Ibid, S. 32 (8) (M 
5.18 (a) — See Ibid, S. 32 (3): 


cay. 32.(3) — Recitals as to boundaries 
in documents not inter partes are inad- 
. (May) 154 
` ammm, 82 (5) — Relationship — Evidence 


ay) 154 


— Genealogical Tables — Every link in 


the chain of relationship has to-be proved 
' (July) 2£8B 
——Ss, 32 (5), 50 -l Relationship Proof 

of—A member of.a family can depose as 
to what he has been told about his an. 
cestOrs ` (July) 2£8C 
——S, 41 — Scope & Corie — A 
decision rendered in proceeding arising 
out: of the creditor’s suit cannot be 
brought in under S. 4] (Aug) 2€9A 


———§, 50—See Ibid, S. 32(5) Sul 28C. 


___-S, 101 — Burden of proof — Onus to 
prove that the document was properly ex- 
plained and interpreted to the illiterate 
person affixing his mark so as to make 
him understand its true import-is on the 
party relying on theedocument . (Sep) 336 
=S, 114 — Long cohabitation — Fre. 
sumption-as to marriage — Rebuttal 
(June) 200 
nS, 115 — " Estoppel Be attestation and 
consent 


(Dec) 489 
~—Sch,-VI, Cl. 1. {as amended by Act - 


(May) 154 a 


(Nov) 390 


Foreign Exchange Regulation Act (7 of 
4947), S. 5 (1) (a) and (c) — No payment: 
can be made to the decree-holder who is: 
a foreigner without the permission from ` 
the Reserve Bank of india (Sep) 323- 
—S. 28 (1) — Penalty and procedure— 
Filing of complaint under S. 28 (1) with- 


. out following procedure under S. 23. (d) 


(1) does not bar initiation of proceediugs 
under S. 28-D (1) © (Jan) 18A 


. —S, 28 (1)—Penalty and procedure — 


Complaint under S. 28 (1) filed first in- 
stead of holding enquiry under 5. 23.D (1): 
— Adjudication proceeding under S: 23.D 
(1) sought to:be initiated afterwards — 
Doctrine of necessity does not apply 
(Jan) 18B 
— §, 28 (1)—Penalty ‘and -procedure — 


‘Sanctioning. of prosecution’ on certain 


facts— Does not amount to a decision ef 
any issue or to have come to any definite: 
conclusion” ' (Jan) 18C . 
=o on (1)—See Ibid, S, 28 (1) 

SE (Jan) 18A,B,C 


Gold Control Rules (1963), R. 125.I—Ex- 

emption as to possession of 50 grams of 

gold by individual - (Aug) 260 
HIGH COURT RULES AND ORDERS 


—Tamil Nadu High Court. (Fees) Rules 


Boreas O, 3, R. 3—See Civil P. C, (1908), 


47 (Apr) 111 


—Tamil Radu High Gourt Original Side 
Rules, O. 14, R. 10—See Civil P.:C. (1968), 
S, 47 (A pr) 111 - 


Hindu Law —Adoption—Widow— Consent 
(July) 233. 


:-— Custom —Krishnavaka community — ` 


Patnibhagham custom—Wife has no right | 
to claim share in the property of her 
deceased husband _ (May) 151 
——Custom—Reddi community of Tiru- 
nelveli Distt.— Marriage by person with. 
mother’s. father’ s brothers daughter is 
valid (Nov) 421G 
~——Joint Family Property—Alienation— 
Power of Manager—See Hindu ‘Minority . 
and Guardianship Act (1956), 5,8. $ 

(Oct) 377 
——Religious endowment—C ombination 


"of trusteeship and pujariship — Such - 


combination in one person is not prohi- | 


‘bited especially in the case of small tem- 


ples with insignificant income from the 
endowed properties (Apr) 118C 
—Religious Emagwmnent —~ Devolution 
of office ` (June) 188 


~— 
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YWindu Law (contd.) 


—— Religious endowment—Succession— ` 


hange in line of - (Apr) 119B 
Hindu Law of Inheritance ( Amendment) 
Kot (2 of 1929) —Applicability — Copar- 
cenary property in the hands of last male 
holder — Act does not apply (Aug) 296 


Hindu Marriage Act (25 of 4955), S. 9 (1) - 


—“Reasonable excuse” — What consti- 
tutes (July) 247 
-—-5. 25—See Tamil Nadu City Civil 
Court Act (1893) (Aug) .278 
‘——S, 26 — See Tamil Nadu City Civil 
Court Act (7 of 1892) 


Hindu Minority and Guardianship Act (32 
of 1956), S. 8—Power of natural guardian 
to deal with undivided share of minor in 
joint family property if fettered 

(Oct) 377 


Hindu Succession Act (80 of 1956}, S. 6 — 
Section does not apply to separate’ pro- 
perty obtained at. partition: of coparcenary 
(Aug) 264 
—S. 14 (1)— Property given to widow 
not held by her as limited. owner — She 
does not become full owner an S. 14(1) 
` (Mar) 83 
-———-§, 14 (1) —Widow getting lend in lieu 
of maintenance in 1917—No charge on 
‘property — She gets life estate — Alienee 
from her cannot enlarge that right into 
absolute one by invoking S. 14 (1) 
(Aug) 279 
28, 14 (1) “Any property possessed 
by a female Hindu’ _ (Nov) 390B 
= ——§, 28—Unchastity of widow—Not a 
disqualification for succession (Oct) 857 


Hindu Widows’ Remarriage Act (45 of. 
 - 4888), Ss. 2 and 5—Widow. after her re- 


marriage is entitled to succeed to the 
- estate of her son by her former Toe 


(Sep) 314 
aS. 5—See Ibid, S.2 
| ’ HOUSES AND RENTS 
: —Tamil Nadu Buildings (Lease and Rent) 


-Control Act .(48 of 1960), S. 2 (6) — See 
Ibid, S. 10 (8) (c) (Sep 





pos 

S. 8 (8) (d)—Order under —Must. be a 
speaking order (May) 182A 
S. 7 (8) (a) (i) and'(ii) — Where Court 
finds letting to be equally for residential 





and non-residential purposes and not. 


mainly or substantially for the one or 


(Aug) 278 | 


(Sep) 314. 


) 846, 
~--—§, 3 (3) —Non- residential building — - 
i aa can be allotted for residential. 


pur (June) 199° Constitution of India, Art. 226. 


Houses and Rents — Tamil Nadu Buildings 
(Lease and Rent) Qontrol Act (contd, ) 
other the application of the landlord 
stands whether filed under S. 7 (8) (a) (i) 
or S. 7 (8) (a) (ii) (Aug) 263A: 
——S, 10 (2) (ii) -Tenant sub-letting a por- 
tion of leasehold premises—Liable to be 
evicted (Aug) 303B 
S. 10 (3)—See T.-P; Act (1882), S. 106 

(Aug) 268B . 
——Ss, 10 (3) (a) (i) and 10 (8) (c) — Peti- 
tion for eviction could not be amended 
under O, 6. R. 17, Civil P. CG. at appellate 
stage . (Dec) 487 
——S.° 10 (8) (a) (1) — Petition under — 
Daughter with symbolic possession of 
premises under settlement deed of mother 
is entitled to maintain the petition even 
if mother has reserved the right to rents 
till her lifetime - (Sep) 332 
S. 10 (8) (c) — Eviction for securing 
additional accommodation for business— 








-Order made after impleading landlord’s 


‘legal representative — Order will enure > 
to his benefit when business is continued 
by him and need persists (Sep) 346 


~——S, 12 (1) (b)—Recovery of possession 
by landlord for reconstruction of building 
— Alteration when amounts to-reconstruc- 
tion (Apr) 1025 
y, 14 (1) (b)—Demolition and Recon- 
struction (Feb) 64A 
——S. 14 (1) (b)—Petition for eviction of 
tenant—Necessity of notice under S. 106, 
Transfer of Property Act — Averment of 
notice in petition by landlord—Necessity 


(Feb) 64B 
—S,. 25 — See also Civil P. C, (1908); 
S, 115 (Aug) 808A 


—— Ő. 25--Finding of thé appellate autho- 
rity that the premises are residential and 
the landlord’s requirement of the same for 
his own use is bona fide is not liable to 
be set aside in revision _ (Apr) 98 . 
—S. 25—Revision— Concurrent findings 
on the bona fides of landlord — No inter- 


. ference in revision (Aug) 263C 
—S, 26 — See Civil P. C, (1908), O. 21, 
R.85 ~ (Sep) 305 





—S§,.29—Exemption of building from 
provision of Act `. (June) 198. 


Income Tax Act (43 of 1961), S. 147(d)—See 
(Sep). 387 


Insurance Act (4 of 1938). S. 40 read with 
S. 42 (7)—Commission on insurance busi- 
ness — A person procuring insurance 
business before he is issued licence to act 
as an insurance agent is not entitled to 
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Insurances > Ket (contd.) 

- commission on the business so procured 
even if he has been promised such com- 
mission on such business by any officer 
of the L. I. C. (Apr) 12 


Intexpratation of Statutes—See Railways 
Act (1890), S. 77B 


Land Acquisition Act (4 of 1894), S. 11 — 
Acquisition of land—Value of sale deeds 
(June) 179A 
——S, 18 (2) — Application for refererce 
to.Court — Sending by post permissible 
—Application posted within time — Its 
receipt by authority beyond time imma- 
terial . (Jan) 7 
——S, 28 (4) — Injury to remaining pz0- 
perty — Damages — Matters to be cogsi- 
dered (June) 17DB 
—S, 28 — See Court-fees and Suits 
Valuations—Tamil' Nadu Court-fees and 
Suits Valuation Act (1955), S. 51 
(May) 158A (EB) 
——S, 34 — See Court-fees and Suits 
' Valuations—Tamil Nadu Court-fees and 
Suits Valuation Act (1955), S. 51 ` 
i (May) 158A (EB) 


Limitation Act (9 of (4908), S.7 — Joint 


family property—Alienation by guard:an ` 


mother — Suit to set aside by younzer 
. brother —When barred (Jar) 3 
-——5S, 14—Exclusion of time (Dec) 461 
——-—S, 19 — Acknowledgment — Letters 
written by defendant to plaintiff mersly 
calling for the statement of account do 
not amount to acknowledgment by def2n.- 
dant of his liability (Apr) 1€8A 
——~Art. 44—See Ibid, S. 7. (Jar) 3 
——Art. 60 —- Deposit of money uncer 
agreement — Period of limitation ccm. 
mences Only from the date of demand 
(July) 258 

——Art, 116—Starting point — Beit 
principle — Date of final or appellate de- 
eree—When cannot be taken as starting 
point (Aug) 293 
-——Art, 14]-—Suit for possession of pro. 
perty left by a Hindu female — Must be 
` filed within . 12 years of the demise of the 
‘female + (Aug) 2€9D 
—Art. 142—Suit for possession — Per- 
son having title alleging dispossessioa— 
Article applies—Effect of Limitation Act 
{1983) on pending proceedings 

(June) 162 


——Art, 149 — Service Inam — Adverse: 


possession— Adverse possession as against 
Government for a period of 60 years, 
neeessary to resist claim of possession 
by erstwhile inamdar 


(May) 134 | 


(Nov) 388 


Limitation Act (41808) (conid.) 
———Art. 182 (4) — For an application for 

execution of final decree which has been 
amended, three years start from date of- - 
amendment; even if amendment has been . 

made after the decree has become time 
barred (Sep) 322 


. Limitation Act (36 of 1963}, S. 31— Applica- 


bility of new Act to pending proceedings 

. (June) 162A 
~- Art, 61 (b) — Sale of mortgaged pro- 
perty by mortgagee as absolute owner— 
Mortgagor’s remedy—Suit for recovery of 
possession by mortgagor— Limitation — 
Starting point (June), 185B 
uum Art, 65—Adverse possession between 
stranger and co-owner — Distinction be. 
tween — Doctrine of, ouster — Theory of 
lest grant—Effect of (Dec) 467 


ey Kot (4 of 1912), S. 88—Appeals 


(Jan) 1 


Mahommedan- Law—Fatcha—Meaning of 
expression-—Jt is a ceremony consisting 
of recital of prayers for the welfare of 
the souls of deceased persons accompanied 
by distribution of alins to the poor 

(July) 228A 


Mines and Winerals (Regulation and 
Development) Act (67 of 1957), S. 16— 
Rules under, R. 8—Quarry lease—Proce- — 
dure for granting—When applies : 
(Nov) 417A. . 


Motor Vehicles Act (4 of 1939), S. 47—Grant 
of stage carriage permit — Matters for 
consideration (Oct) 381A 
eD, 47 — Grant of stage carriage per. 
mit—Recent grant — To be taken into 
consideration—Principle of elimination 
— Duty of Tribunal (Oct) 381B 
~, 47 (1)—See also Tamil Nadu Motor 
Vehicles Rules (1940), R. 155A 

| (Mar) 98B 


`. mS, 47 (1) Proviso — In determining 


whether. applicants are of equal merits, 
not only marks but also other relevant 
circumstances will have to be taken into 
account 
m5, 47 (7) Proviso — See Tamil. Nadu 
Motor Vehicles Rules (1940), R. 155A 
(Mar) $8C 
~———-§, 63 (1)—Grant of counter signature 
— Relevant considerations for 
(Dec) 451B 


"———5, 64—See Civil P, C. (1908) S. 115 


’ (Aug) 268 
———§, 64(1)(i) — Appeal against order of 
R. T. A. granting endorsement of Counter 


(Mar) 938E .’ 
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:Metor Vehicles Kot (contd.) 

signature on permit under S. 68 Ri — 
Powers of Appellate Tribunal (Dec) 451A 
—— S, 68—See Tamil Nadu Motor Vehi- 
cles Rules (1940), R. 155A ` (Mar) 934A, B 


me §, 68 (1) — See Tamil Nadu Motor 


Vehicles Rules (1940), R. 155A - 

(Mar) 93C, D 
s, 96 (2) (b) (ii) — Driver not dis- 
' qualified from holding licence but not 


_ having licence—Accident — When Insu- 


rance Company. can disclaim liability to 


pay compensation -` (Jan) 15A. 


————5. 110B — Victum of accident neg- 
‘lecting treatment and allowing. injury 


to be’serious—Factor to be considered in | 


cemputing compensation (Jan) 18 


——§, 110B — Owner of goods gratuit- 
ously travelling along with his goods in 
geods vehicle sustaining bodily injuries 
in an accident, Insurance Company not 
liable to pay any compensation (Feb) 49 


`” ——— $$, 110C— Procedure of Claims Tribu- 
-nal—Miscarriage of Justice (Jul) 221 


. MUNICIPALITIES 


— Tamil Nadu District Municipalities Act 
(8 of 1920), S. 49 (2) (g)— Disqualification 
under — To incur disqualification under 
the section the arrears must be due and 
capable of being realised, by way of 
demand or ‘notice — Stay of recovery by 
. Gourt~ Efect (Jan) 17 


Natural Justica — Declaring property as 


` wakf property without notice to party 


affected violates principles of - natural 
Justice. — (Jan) 8 


Negotiable Instruments Act (26 of 1884), 
S. 4 — Pronote providing for payment of 


` interest at rate mentioned or at rate 
which. may be fixed by creditor — Ss, 79 — 


and 80 not applicable— Agreement to pay 
enhanced rate not void under S. 29, Con.’ 


tract Act = (Nov) 407- 
——~§. 79— See Ibid, S, 4 ` (Nov) 407 
=S, 80—See Ibid, S.4  - (Nov) 407 


` Official Languages Act (49° of 1963), S. 3 
(as amended by Act (1 ‘of 1968) — See 
Sonstitation of India, Art: 344 (6) 


E 40D 
PANCHAYATS - 


— Tamil Nadu Panchayats Gaa of 
Election of President of Village Panne 
yat) Rules, 1970. R. 7 — Paras, 55 and 6 

of Government Instructions issued aa 


R. 27 (1)—Election of President — Rejec- 


Panchayats — Tamil Nadu Panchayats . - 


(Conduct of Election of President of Vil- — 

- Iago Panchayat) Rules (contd.) 
tion of candidate’s nomination because. 
he had proposed another candidate — 
aia ae Paras, 55 and 67 are conflicting 
(Sep) 330 


— Tamil Nadu Panchayat (Election of 
Vice-President) Rules, 1964, R. 16(c)( \d) ~ 
Making mark on ballot. paper — ‘Seme 
other. mark’ besides usual cross mark . 
made in the column of name of the candi- 
date—Is opposite the name of the candi- 
date—ule is violated — Ballot paper is 
invalid l (Dec) 476 


— Tamil Nadu Panchayats Aot (35 of 
1958}, S. 47—~Meeting of Panchayat Union 


Council properly convened — Chairman - 


and Vice-Chairman leaving meeting ab- 

ruptly—Resolutions passed by remaining ` 

members on subjects in agenda are valid 
(Dec) 485 


-——S§S, 170 ~Notice—Suit for damages by . 


\village Munsiff against President Pan- 
chayat Board for making false complaint 
against him of theit of office records — 
Notice under S. 170 is necessary. 

ae 243 


Partition — Joint Hindu Family — Divi- 
sion of Status ~~ When takes effect 
(Jul) 236 


Partition Kot (4 of 1898), S. 3— Procedure 
when sharer undertakes to buy 
(May) 150 


s 6 (2) — When one of several shares - 
offers to purchase the whole property 
under §. 8, he should be allowed at least 
to set off the value of his own share 
against the price of the entire properties 

(June) 195A . 


ag. 8 — “Decree” — Order refusing 
to grant a request for set off consequential 
to the order for sale is not Esp peaiable 
decree yan meaning of 5.8 

- (June) 195B 


Partnership Act (8 of 4933), s, 4— Partner- 
ship — Partnership to carry on trade in 
lorries +- Where the firm is the owner of 


lorries and operating them, the partner- | 
ship cannot be regarded as illegal merely - 
- because the permits in regard to them ` 


stood in the name of partners (June) 178 


—§. 32 — Liability of re-constituted 
firm — Nature of . + (July) 2888. 


* 


sona DD Tat (contd.) 
—-—S. 69 
(1) Civil P. C. (1908), O. 8, R.:2 - 
Mar) 86A 
(2) Civil P. C, (1908), € O. 30, R.9 
(Mar) 83B 


Pondicherry Chit Funds Act (48 of 1963), 
Pre. —:See also Constitution ‘of India; 
Sch, 7, List 3, Entry 7 
Pre. — Validity of the Act — P-o- 
visions of the Act are not unreasonable 


(Apr) HB 
--—$, 12 — See Ibid, Pre. (Apr) 9B 
—-S. 52 — Section 52 is mot so obnoxi- 


- ous as to be struck down (Apr) 99C 





Railways Act (9 of 1890), Ss. 78, 74, 76 (as - 
substituted in 1961) — Liability of -he 


railway administration -—— Nature of 


(Dec) 454 
gee 74 (as substituted i in 1961) — See 
ibid, S. 73 (Dec) 454 





S. 76 (as substituted i in 1981) — See 
Tbid, S. 78 
——5, 77-B (after amendment of 1961) — 
Claim for compensation for nhon-delivery 
of articles — Where railway administra. 
tion has failed to prove iis defence that 


` ¢he articles had been lost, S. 77-B cannot 


‘afford any protection against non-delivary 

(May) 134. 
—S. 78-B (as amended by -Act ’39 of 
1961) — Loss of goods — The expression 
does not cover a case where the railway 
administration. has sold the goods. pur- 
‘porting to exercise its powers under Ss, 55 
and 56. of the Act but that sale was un- 
`: Jawfal 
mandatory provisions ~ (May) 140 
Registration Act (16 of 1938), S. 17 (1) (b) 
— ‘In present or in future”— Words kave 
` no reference to interest that may accrue 
in future (Sep) 324A 
S. 17 (1) (b) — - Subsequent document, 
varying interest allowed in mortgage 
deed — When registrable (Sep) 324B 


SHOPS AND ESTABLISHMENTS 


—Tamil Nada Shops and Establishmants 
Act (36 of 1947), 5.2 (16 — Shop—Trust 
institution is not a shop and is not 
- governed by the Act (May) 189 





EM eg, OE- 
’ i) 


Specific Relief Act (4 of 1877), S. 31 — 
Rectification of mistake in sale deed — A 
suit for rectification of mutual mistake 
_'as to discription of property in the sale 
_deed can be maintained en 192 


(Apr) 99A 


Sabject Index, A. I. R. 1972. Madras 


» 
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Specific Relief Act (4T of 1963), S. 10 — 
Cases in which specific performance of 
contract is enforceable.. . (July) 222B. 
——S. 15 (b) — Subject to contract to the 
contrary, a contract is enforceable by. or 
against legal repreg orati ves of the party 
thereto (Dec) 460 
-— S, 20 — Relief of specific performance 
—— It is discretionary but not arbitrary — 


‘Mere delay of two years cannot be a 


“8 


(Dec) 154° | 


due to non.ccmpliance with 


. India, Art, 226 


-Court under S, 888 (8) 


ground to. refuse relief (Sep) 3398 


==, 34 — Suit for declaration. of title 
and arrears of rent — No prayer for 
possession — Suit is maintainable when 
defendant tenant comes under Madras 


Buildings (Lease and Rent Control) ‘Act 


(Sep) 883 
———-5, 39 — See Easements Act (1882), 
S. 18 (Nov) 386 


Stamp Aot (2 of 1899) 
' See uder Stamp Duty, 


STAMP DUTY 


—Stamp Act (2 of 1899), Ss. 29 and 44 — 
Stamp duty on partition deed—Payment 
by. one sharer — Liability of others to 
contribute (Aug) 268 


——S, 44—See ibid, S. 29 (Aug) 268 


Succession Act (39 of 1935), S. 74 — See 


Civil P. C. (1908), O. 47, R: 1 . (Sep) 309B 


~——S, 283 (1) (c) — Any interest in the 
estate of the deceased —Meaning — Scope - 
of section (July) 212 ' 
--—~§, 388 — Appeal to Subordinate Judge _ 
against order of District Munsif granting 

succession certificate -- Subordinate Judge 
had no jurisdiction to hear appeal — Ap- 
pellate Order set aside in revision to High 
(Sep) 338 


Tamil Nadu Buildings (Lease and Rent) 
Control Act (18 of 1980) 
See under’ Houses and Rents. 


Tamil Nadu Cinemas (Regulation) Act (9 
of 1955), 5.5 (1) — See Constitution - ef - 
(Jan) 30B 


=S, 5 (1) (d)—Word “locality” — Mean- 


Panchayat 


ing:— The word “locality” occurring in 
the section cannot þe equated with a 
(Jan) 30A 
——S, 5 (1) (d) and (7)—Grant of licence 
to new exhibitor near locality of existing 
cinema exhibitor > No objection certifi. 
cate — Existing cinema exhibitor cam ~ 
challenge > (Jan) 30C 


l4 e =. Sabet Index, A. I. R. 1972 Madras . i 


Tamil Nadu Cinemas (Regulation) Rules 
(4957), R. 14 — See Tamil Nadu Cinemas 
(Regulation) Act tear S. 5 (1) (d) > 

(Jan) 30A 


Tamil Nadu City Civil: Court Act (7 of 


4892)—Petition under S. 25 and S. 26 of .- 


Hindu Marriage Act—Appeal from deci- 
sion in petition — Proper forum 
(Aug) 278 
Tamil Nadu Court-fees and Suits Yalua- 
tion Act (44 of 1985) 
See under Court-fees and Suits Valua- 
tions, 


Tamil Nadu Cultivating Tenants (Payment 
of Fair Rent) Act (24 of 1956) 
See under Tenancy Laws. 


Tamil Nadu Cultivating Tenants Protec- 
tion Act (25 of 1955). - 

See under Tenancy Laws. 

Tamil Nadu District Municipalities Kot (5 


of 1920) 
See under Municipalities. 


> P 


Tamil Nadu High Court (Fees) Rules 


~ (4933) 
See under High Court Rules and 
-- Orders. 


. Tamil Nadu High Court Original Side Rules 


See under High Court Rules and 
Orders. 


. Tamil Nadu -Hindu Religious and Ūharit. 

. -Bble Endowments Act (49 of 1951), Sec- 
- tion 6 (9)— Hereditary trustee— Proof 

(Apr) 105 

=" 6 (9)—Hereditary trustee — Where 

an office of trustee in relation to 4 temple 

has been held by the members of a cer- 

tain family for three generations without 

‘break, :the office must be considered to 

be hereditary in their family (Apr) 119A 


S. 6 (9) — Plaint only stating that 
trusteeship devolved by inheritance with- 
cut mentioning any usage under which 
trustees were elected for life — Plaintiff 
“cannot be regarded as hereditary trustee 

, (Sep) 319 
' —5. 5ST (h) — ‘Application under - 
(Apr) 119D 





—— 5S. 60—Suit to set aside order of Com- ` 
(Apr) 119E 


missioner —— Limitation 


Tamil Nadu Inam Estates , (Abolition and 
Conversion into Ryotwari) . Act (26 of 
4963) 
`- See under Tenancy Laws. 


Tamil Nada Inam Estates (Abolition and 
Gonyérsion into Ryotwari) Amendment, 
Bot (23 of 1989) 

' See under Tenancy Laws. 


Tamil Nadu - Land Reforms (Disposal. of 
Surplus band) Rules (4965) -> 
. See under Tenaac; y Laws. 


Tamil Nadu Land Reforms (Fixation of 
Ceilings on Land) Act (58 of 1961) | 
See under Tenancy Laws. 


“Tamil Nadu Marumakattayam Ect (22 of 


1988), Ss. 10-13 {as amended by Kerala 
Act 26 of 1958) — A petition for dissolu- 
tion of marriage validly filed by a hus- 
band in Madras State .. When wife can 
invoke the provisions of the section 

(Jan) 10 


D Tamil Nadu Motor Vehicles Rules (1940), 


R. 155A — See also Motor Vehicles Act 
(1989), S. 47 (1) (Mar) 98E. 


——R, 155-A — Validity—Rule i is within ` 


rule-making power of State Government 
under S. 68 (1). Motor Vehicles Act 
(Mar) 93A 
-——R. 155-A — Validity— Rule does not 
operate as fetter on quasi-judicial power 


_ and discretion vested in Regional Trans- 


port Authority under S. 47 (1), Motor 
Vehicles Act (Mar) 93B 


——R, 155.A — - Validity — Sub-rule (5) 
(i) and (ii) of R. 155-A is not inconsistent 
with proviso to S. 47 (1), Motor Vehicles 
Act (1939) (Mar) 98C 
—~-~R, 155-A — Validity — Rule is not 
violative of Arts. 19 (1) (g) and 14 of 
Constitution (Mar) 98D 
——R. 155-4 — Financial stability of 
applicant— Determination of—Sufficient 
opportunity should be given for pro- 
ducing tax clearance certificates 

(Mar) 98F 


— 


' Tamil Nadu Paddy and Rice Dealers Lican- 


sing and Regulation Order (1968), Cl. 14— 
Seizure of paddy from unauthorised 
godown — Procedure under Ss. 102 and: 
108, Criminal P, C. not followed by 


‘seizing Ban — Seizure was illegal 


(Sep) 318 


Tamil Nadu Piua (Conduct of Elec- 
tion of President of Village Panchayats} 
Rules (4970) 

See under Panchayats. 


Tamil Nadu Panchayat (Election of Wice.. 
President). Rules (1961) 
See under Panchayats, _ 


~ Subject Index, A, I. R. 1972 Madras. 


Tamil Nadu Panchayats Act (35 of 1958) 
See under Panchayats, l 


Tamil Nadu Private Educational Institu. 
tions (Regulation) Act (28 of 1968) 


- See under Education. 


“Tamil Nadu Public Trust (Regulation of 
Administration of Agricultural Land) Act 


(57 of 1961), S. 19. Expln.—See T. P. Act 


(1882), S. 111 (Dec) 48 
Tamil Nadu Revenue Recovery Act (2 of 
4864}, Preamble — Arrears sought to be 
recovered under the Act’ must be indis. 
putable and beyond challenge (jun) 204 


— 5, 35—See Contract Act (9 of 1872). 
S. 69 (Jan! 4 


Tamil Nadu Shops and Establishments 
Act (36 of 41947) | f 


Seẹ under Shops and ‘Establishments 


Tariff Act (83 of 41984), First Schedule, 
Import Tariff; Entries 28 (27) and 28-A — 
Antibiotic containing therapeutic ingre- 
dient —The ingredient must have a thera- 
peutic. effect as a component of the drug 


TENANCY LAWS 


—Tamil Nadu rhe Yenants (Pay- 
ment of Fair Bent) Act (24 of 1956), S. 2) 
—Remission. of rent—Reduction of gross 
produce due to adverse seasonal condi- 
tions — Damage due to negligence of 
tenants cannot be included (Nov) 420 


—Tamil Nadu Sultivating Tonants Protec- 
tion Act (25 of 1965), S. 2(aa)—Cultivat-ng 
tenant — Who is (June) 171 


—Ss,-2 (aa), 2 (e)—Lessee of mortgazee 
if can claim right of cultivating tenant 
under the Act (July) 258 


 —S.2 (b) — “Agriculture” — Cultiva- 

tion of guinea ‘grass involves periodical 
removal of stumps, replanting new ones 
after ploughing and manuring land and 
cutting the grass depending on growtk — 
It is similar to raising of crops and is 
therefore “agriculture” . (Nov) 480B 


—Tamil Nadu Inam Estates (Abolition 
and Conversion-into Ryotwari) Act (26 of 
4963), S. 9=- Levy of ryotwari assessment 
on inamdar—Does not amount to resump- 
tion (Oct) 355B 


—Tamil Nadu Inam Estates (Abolision 
and Conversion into Ryotwari) Amend- 
ment Act (28 of 1969), S. 1 — Act is pro- 
tected by Art. 31-A° of the Constitution 


. Arts, 19 and 34 of the Constitution 


(Dec) 265 
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Tenancy Laws— Tamil Nadu Inam Estates. 
(Abolition and Conversion into Ryot- 
wari) Amendment Act (contd.) l 

from challenge -to its validity under 


- 


(Oct) 365A 


—Tamil Nadu Land Reforms (Disposal of 
Surplus Land) Rules (1965), R. 7—Appli- 
cation despatched within limitation rea- ` 
ching the authorities beyond time — 
Whether barred by time (June) 189A 
.—R. 7 — Determination of land held 
by applicant — Land held by applicant’s 
wife can be considered (June) 189B. 


-Tamil Nađu Land Reforms (Fixation of 
Ceilings on Land) Act (58 of 1964), S. 6 — 
Applicability l (May) 146A 
——— S, 6 — Extent of power undér 

l (May) 146b 
—Trayancore Cochin Compensation for 
Tenants Improvements Act (10 of 1956), 


.S. 2 (d)-— Tenant .. — . (June) 207G 
—-S,. 5 (3) — Variation of decree 


(June) 207B 
Torts — Defamation — Damages—News. 
item in paper of appellant containing. 
defamatory matter — Proof that matter 
did not refer to respondent — Held no 
damages should be awarded against ap- 
pellant on basis of 1910 AC 20 (Nov) a98 
-——Malicious prosecution — Suit for — 
Complaint found to be false to the know- 
ledge of the defendant — Want of -reason- 
able and probable cause as also malice is 
proved o (July) 241B 


. —— Malicious prosecution — Suit ` for 


damages — Quantum of damages 


| (July) 241C 
———Negligence — Damages — Highway 


accident—Liability of Highways depart- 


ment (May) 148. 
Transfer of Property Act (4 of 4883) — In.. 
absence of any covenant to the contrary 
the vendee can insist on a sale.deed to be 
made in favour of himself and his nomi- 
nees. The vendor declining to do so is: 
liable for breach of contract (Feb) 364A 
S. 5 — Word ‘‘Conveys”—It includes. 
any form of assurance inter vivos 
; (June) 187A 
——S, 51—Benefit of section is open only 
to bona fide occupants in their own right 
and not to squatters and trespassers. Even - 
a lessee cannot claim.compensation for 
improvement made by him under. S. 51, 
His rights are controlled by S, 108 
. (Feb) 54 
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T. E. Act (contd) - 
51 — Improvements made under 
defective title — Position of bona fide 
trespassers cannot be higher than that of 
- a tenant—Trespasser on Government land 
—Not entitled to claim value of improve- 
ment — Claim even if justified must be- 
made before eviction and not thereafter 
(Feb) 56 
—-§.53 — “Intent to defeat creditors” 
— Transfer by a debtor of his property in 
favour of one of his several creditors is 
not necessarily a fraudulent preference 
(Feb) 34 
——S, 53'-- “Transfer of property”—Re- 
lease deed in-favour of wife — On facts 
held that transaction was ‘transfer of 
property’ to defeat and delay creditors 
(June) 187B 
/ __§, 55 (1) (g) — Conveyance from 
vendor must be free from encumbrances 
not only created by himself but also 
created by his predecrtr eae 


Subject Index, 


a 


(Feb) 36B - 


i 60 — Extinguishment of mortgage 

' (June) 174A 
—-5. 60 — Clog on redemption— Provi- 
sion. in mortgage deed that if there was 
-default in payment of mortgage money as 
‘stipulated in the: deed, the transaction 
shduld be regarded as an absolute sale — 
Provision operated as a clog and that 
clause was of no effect (June) 185A 
——S. 79 — Bank agreeing to give plain- 
tiff overdraft facility of Rs, 2,50,800 on 
security of present and future goods — 


Mention by Bånk of Rs. 3,50.000 as the. 


maximum limit, held to’ be in terms of 
=. 79 (Aug) 275 
——S, 92 — Subrogation — Principle of 
—Does not apply in case of a mere volun- 
teer - vn 207D 


` (1955), S. 5 (1) (d) 


A. I, R. 1972 Madras 


T. P. fist (contd,) 

——-—S, 105 — Lease — Exclusive posses- 

sion of property transferred not essential 
(Sep) 889A 

——S. 105 — Lease or license — Deter- 

mination — Relevant considerations 
(Oct) 372E 

-——S..106 — Notice to quit—A lease for - 


, partly manufacturing or agricultural pur- 


pose and parily for other. purposes re- 


“quires. a notice of only fifteen days 


(Aug) 263B 
———S, 106 — Lease— Deed granting right 


to cut grass from certain Jands for speci- 
- fied period also giving exclusive posses- 


sion of those lands to grantee subject to 
owner’s right to inspect them and arrange 
watering is not a licence (Nov) 480A 


———S. lll (g) — Forfeiture of tenancy 
for denial of landlord’s title— Tenant 
setting up bona fide claim to permanent 
tenancy right — Does not amount to re- 
nouncing their character—Is nota ground - 
for forfeiture of tenancy (Dec) 448 


SiG) 122 — Settlement deed — Undue 
influence -— Burden of proof - (Nov) 418 


Travancore-Cachin Compensation for Te. 
nants Improvements Act (40 of 1956) 
See under Tenancy Laws. 


Wak? Act (29 of 4985), S. 40 (2) — Com- 
plaint by a person who is authorised bya 
Special Officer only to conduct cases im 
Court cognizance cannot be taken — | 
Conviction can be set aside (Feb) 48 


Words and Phrases — “Locality” — See 
Tamil Nadu’ Cinemas (Regulation) Act 
(Jan) 39A 


i’ 


MADRAS CASES OVERRULED, REVERSED AND DISSENTED 
EROM, ETC, IN A. I, R. 4972 


Diss. poa 
Revers. = 


Ge ILR 5 Mad 198, Ramapurath Pullanketh 
Ilath Cheria Krishoan Nambudri v. Rama- 
purath Pullankot Lllath Vishnu Nambudri~— 
Held overruled by AIR 1919 Mad 1173 (FB) 
as interpreted in AIR 1972 Ker 17 (Jen). 


(1884) ILR 7 Mad 809, Vasudevan v. Kesavar — 
Held oyerruled by AIR t1919 Mad 1173 (7B) 
as interpreted in AIR 1972 Ker 17 (Jan). 


41901) ILR 24 Mad 47=10 Mad LJ 321 (FB), 
Vasudevan Nambudripad ve Valia Thatu 
Achan—Diss. AIR 1978 Mad 56 (Feb), 


41906) ILR 29 Mad 77, Palaniyandi Pillai v. 
Veerammal—Diss. AIR 1972 Ker 84 (Mari. 


AIR 1916 Mad 672=-2 Mad L W 1024, Ranan 
Chetti v. Nagappa Chetti, Not F. AIR 1972 
Mad 268 (Aug). 


AIR 1918 Mad 25=834 Mad LJ 558, Sundari 
v. Mangamma — Diss AIR 1972 J & K119 
(FB) (Dec). 


AIR 1919 Mad 167=-ILR 42 Mad 684, Vasudava 
Kamath y. Lakshminaryana Rao—.Diss. AIR 
1972 Delhi 122B (June). 


AIR 1919 Mad 972=ILR 40 Mad. 1040 (FB), Seti 
Kutti v. Kunhi Pathumma — (Observations 
of Srinivasa Ayyangar J.) Diss. AIR 1972 Mad 
185B (June). 


AIR 1921 Mad 97=13 MadLW 76, G. Muddorappa 
v..Rudramma~ Diss. AIR 1972 Guj 270 (Dec). 


AIR 1924 Mad 646=-46 Mad LT 345, Kandaswami 
Goundan v. Subbai Goundan~Diss. AIR 1972 
J & K 119 (FB) (Dec), 


AIR ual Mad 847=:52 Mad L J 187, Syamaladoss 
ubbayya — Diss. AIR 1972 Andh Pra 
134F, G (FB) (May). 


AIR 1927 Mad 998=:106 Ind Cas 514, Oprorti 
Padhi v. Paila Ujjula, Held overruled i in view 
of AIR 1964 SC 1872 as interpreted in AIR 
1972 Mys 44 (Feb). 


AIR 1931 Mad 87=:ILR 54 Mad 24, Komalangzam- 
mal v. Sowbhagiammal — Diss. AIR 1972 
Mad 212 (July). 


AIR 1933 Mad 831=-65 Mad LJ 173 (FB), C. Ven- 
katappayya v. Ponnayya—Held overruled in 
view of ALR 1964 SC 1872 as interpreted in 
AIR 1972 Mys 44 (Feb). 


AIR 1944 Mad 181 = 45 Cri L J 464, Duraiswami 
C e a F. AIR 1972 Tripura 
(Jan). 


1872 (Mad.) Indexes 2/(1)—8 pages 


Dissented from in; Not F. = Not followed in; Over. — Overruled in; 
Reversed in. 


AIR 1946 Mad 50—-(1945) 2 Mad LJ 253, Sunda-. 
raramireddi v. Pattabhiramireddi — Not F. 
AIR 1972 Mad 268 (Aug). 


AIR 1946 Mad 65=(1945) 2 Mad L J 389, D. A. 
Greenwood v., G. H. Greenwood~Diss. AIR 
1972 Madh Pra 57A (Apr). 


AIR 1949. Mad 251 = (1948) 2 Mad L J 249. 
Lakshminarasingh Rao v. Balasubrahmanyam ' 
ae AIR 1972 Andh Pra 134F,G (FB) 

ay). 


AIR 1954 Mad 101=:(1958) 2 Mad LJ 502, Ahil- 
yamba Chatram v. Subramania==Not F, a 
1972. Xer 170 (Aug). 


ALR 1954 Mad 898=—(1954) 2 Mad L J 249 (FB), 
Laurence Claude Levack, In re-Diss. AIR 
_ 1972 Mys 293 (Nov). 


AIR 1956 Mad 226=(1955) 2 Mad L J 687, Ranga. 
yyan v. [nnasimuthu —~Oyer. AIR 1972 Mad 
154 (May). 


AIR 1958 Mad 44l = (1955) 2 Mad L J 665, 
Govinda Pathiyar v. Anantha Narayana Ayyar 
—Diss. AIR 1972 Andh Pra 55B (Feb). 


AIR 1957 Mad 69=69 Mad L W 936, Chairman of 
the Madras Port Trust v. Claims Authority 
Over. AIR 1972 SC 1721B (Aug), 


AIR 1958 Mad 80770 Mad'L W 940, Sundara. 
lingam Chettiar v. 8. Nagalingam Chettiar =. 
Diss. AIR 1972 Raj 203D (Oct). 


(1960) Appeal No. 334 of 1956, D/. 4-4-1960 (Mad) 
— Revers. AIR 1972 SC 1716B (Aug). 


AIR 1961 Mad 152=:(1960) 2 Mad LJ 323, Munu- 
swami vV. Kannaih Naidu—Not F. AIR 1972 
Tripura 18 (Jan). 


AIR 1962 Mad 510=75 Mad L W 559, Gowri 
Ammal v. Thulasi Ammal — Held no longer 
good law in view of AIR 1964 Mad 118, ats 

1972 Punj 305 (Sep). 


(1962) 13 STC 468=-1962 Mad W N 498, Dy. 
Commr. of Commercial Taxes, Madras Divi. 
sion v. Sti Swami & Co. —Disapprovyed. AIR 
1972 SC 1781B (Aug), 


(1963) 14 STC 998 (Mad), Dy. Commr. of Commer- 
cial Taxes, Madras Division v. M. Balasun- 
daram & Co. — Over. AIR 1972 SC 1781B 


(Aug). ! 


(1965) A. S. No. 173 of 1961, D/- 17-9-1965 (Mad) 
—Revers. AIR 1972 Mad 183 (June.) 


18 Madras Cases, Overruled, Reversed, Dissented from, Etc. 


AIR 1965 Mad 149 = (1965) 1 Mad L J 203, V. C, 
K, Bus Service (P.) Ltd. v. H. B. Sethna — 
Diss. AIR 1972 All 61B (Feb). 


(1966) 1 Mad L J 316, Tuticorin T.and C. Corpn. 
{P.) Ltd. v. State of Madras—Over, AIR 1972 
Mad 99C (Apr). 


AIR 1967 Mad 429=(1967) 1 Mad LJ 454, Guru- 
nadham v. Navaneethamma — Diss. Wd) AIR 
1972 Bom 16A (Jan); (2) AIR 1972 Mys 286 

(Oct 


(1967) 2 Mad L J 413, Pappu Chetty Raghavaiah 
Chetty’s Charities v. Commr. of Labour — 
Revers. AIR 1972 Mad 139 (May). 


AIR 1968 Mad 1—(1967) 2 Mad L J 1 (FB), Pala- 
niappa v. Krishnamurthy — Diss. AIR 1972 
Guj 924 (May). 


AIR 1988 Mad 203=(1987) 2 Mad L J 475, Kanda- 
. swamy v. Theagaraja—Not F. AIR 1972 
Tripura 18 (Jan). 


ILR (1968) 3 Mad 466, State of Madras v. Latheef 
aera a & Co. — Revers. AIR 1972 SC 1781B 
(Aug). 


AIR 1969 Mad 124—(1969) 1 Mad L J 197, Para. 
masami Pillai v. Sornathammal—Diss. AIR 
1972 Punj 305 (Sep). 


(1970) Appln. No. 171 of 1968, D/ -28.8-1970 
Mad) — Reyers. AIR 1972 Mad 111 (Apr). 


(1970) Election Petition No. 1 of 1969, D/- 18-2. 
area al AIR 1972 SC 608A,B,C 
ar). 


(1970) W. P., Nos. 1465 and 1467 to 1483 of 1970, 
D/- 3.9.70 (Mad)—Revers. AIR 1972 SC 1126: 
(May). 


(1970) W, P. No, 3915 of 1970, D/- 17.11.1970: 
(Mad)— Revers. AIR 1972 Mad 80A (Jan). 


AIR 1970 Mad 4878 ITR 541, Commr. of Ex- 
penditure Tax, Madras v. T. S. Krishna — 
Over. AIR 1972 SC 2319A (Nov). 


AIR 1970 Mad 328=84 Mad L W 855, Konappa 
Mudaliar v. Munuswami — Diss. AIR 1972: 
Mad 162B (June). 


(1970) 1 Mad L J 218=82 Mad L W 652, Nallappa: 
Goundar v. Muthuswami Gounder—Diss. AIR 
:1972 Orissa 40C (FB) (Feb). 


(1971) Election Petn, No. 1 of 1970, D/- 8-1-197E 
(Mad)—Revers. AIR 1972 SC 2284A (Nov), 


(1971) W. A. No, 120 of 1971, D/- 25-3-1971 (Mad} 
—Revers. AIR 1972 SC 935B, C (Apr). 


AIR 1971 Mad 221—84 Mad L W 58, Manickam 
Chettiar v. State of Madras — Diss, AIR 1972 
Madh Pra 110 (July). 
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AIR 1972 MADRAS 1 (V 59 C 1) 
SADASIVAM AND V. RAMASWAMI, JJ. 

Kesava Pillai and others, Appellants 
v, Kamalammal and others, Respordents. 


A. A. O. No. 110 of 1964, -D/- 23-4- 
1971, against order of Dist. J. Kanya- 
kumari . at Nagercoil, .D/-. 28-9-1963. 

‘Lunacy Act (1912), S.: 83 — Appeals. 

` Where it was established taat a 
woman alone was. looking after a Jerson 
who is adjudged- a lunatic from the alleg- 
ed date of her marriage with him as his 
second wife and that his sons through 
first wife never cared to visit him since 
that date, the order of the court appoint- 
ing that woman as his guardian being 
really for the benefit of the lunatic is 
proper. - High’ Court in appeal wll not 
interfere with that order. 

(Paras 3° 4, 6) 


Cases: Referred: Chronological Paras 


(1892) ILR 15 All 29 = 1892 AIL 


WN 225, -Fazl Rab v. Khatun 

Bibi ER 
S. Padmanabhan, for Amaris K. 
Parasaram’ and R. Srinivasan, for Res- 
pondents. 

SADASIVAM, J.:—- Appellanis «are 
respondents 1 to 4 in O. P. No. 73 of 
1962 on the file of the District Judge, 
Kanyakumari. at Nagercoil. ` “Respcndents 
I and -2 filed. the’ petition under ‘3s. 62, 
63 and’ 67 of the Indian Lunacy Act for 
directing inquisition for the purpose -of 
finding out whether Kumara Pillai is of 
unsound mind and incapable of manag- 
ing himself and his affairs and fcr pas- 
sing suitable orders for his custody and 
the management of.his estate. The se- 
cond respondent is the.son of tke first 


-respondent, who claims to have. married 
. Kumara Pillai. as his 


second. wife in 
Avani 1119 M. E. The. appellants cre the 
Sons and daughters of Kumara Pillai 


1O/10/E340/71/YPB — 
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through his. first wife Ponnammal and 
they dispute the alleged marriage be- 
‘tween the first respondent Kamalammal 
and their father. The. third respondent 
Ponnammal was impleaded as: the fifth 
respondent in O. P. No. 73 of 1962 on the 


file of the lower court on the ground that 


she had filed O. S, No. 41 of 1962 on the 
fle `of the Subordinate Judge’s Court, 
Nagercoil, claiming to be the second wife 
of .Adhikesavaperumal Pillai, the father 
of Kumara Pillai. The learried District 
Judge has found that Kumara Pillai is 
a lunatic who cannot manage his affairs 
and to whom a proper guardian has to 
be appointed to look after him and a 
manager for his. estate.. An advocate- 
‘Recelver was appointed to manage the 
estate of, Kumara Pillai. Though the 
learned District. Judge . found that the 
first respondent Kamalammal was not the 
legally wedded wife of Kumara Pillai, 
he considered her to bea fit and proper 
pérson to..be appointed as the guardian 
of Kumara Pillai. -Aggrieved with. this 
order, the legitimate children of Kumara 
ceo have come forward with this’ ap- 
pea l 


2. There is no dispute about the 
fact that Kumara -Pillai is a lunatic, who 
is incapable of managing his person. and 
properties. The only question for con- 
sideration in this appeal is whether the 
learned ‘District Judge. Kanyakumari, 
erred in appointing the first respondent 
Kamalammal as. the guardian of the per- 
son of Kumara Pillai in spite of his hav- 
ay negatived her’ status as his -second 
wife. $ 


To Be The evidence of F P. W. 1 Kams- 
lamnial, the first: respondent : herein, is 
that she married Kumara Pillai on the 
‘representation that his first wife was not 
alive and that ‘she begot children through 
him. The ‘learned District J udge found 
the “marriage of- Kamalammal with 


2 Mad. [Prs. 3-6] 


Kumara Pillai invalid as his first wife 
died only subsequently. The contention 
of the appellants is that the first res- 
pondent Kamalammal was only working 
in the house as a servant woman and 
‘looking after Kumara Pillai. 
not possible to accept this plea. It is 
‘clear from the. evidence - of P.. W. 1 
Kamalammal that.’ after - her marriage 
with Kumara Pillai;. she. lived with her 


husband and his parents in: Kanyakumari - 
for one year and then they all shifted 
to Eravipudur where they resided ~ for 
four years, that afterwards they went 


and lived in Vilangadu for fourteen years 
and subsequently came back to Kanya- 
kumari. 
_péllants herein never ‘used. to ‘visit’: 
Kumara Pillai at any of the places where 
she lived with him. She stated that her. 
husband has not attended the marriages - 
of the appellants 2.t0 4. She stated that 
she was’ attending - to’ “Kuara ‘Pillai, 
feednig- him and’ looking ‘after him and. 
that he was not - -used “to take ‘food ‘from 
persoiis Other than herself and ‘Her 
daughter ; Bhagavathi Ammai ~ ‘aged --15 
years. P: W. 1 Kamalammal deposed that 
she was*on cordial terms with her par: 
ents-in-law and that her: ‘mother-in-law 
had settled properties’ in favour of her- 
self and her children.: It is on these 
grounds ‘that she claimed to’ ‘be the: fit 
person to be: appointed: as the. guardian 
of Kumara Pillai. It is significant .to note 
that there has. been’ ‘practically no cross- 
examination on’ several of these matters 
spoken to by her, - It was no. doubt 
elicited from P.'W.: t that’in Ex: -4.3 
she had been described ‘aS a servant 
woman and that in. Ex. BI ‘there was a 
recital that Kamalarnmal was’ taken ‘to 
help Kumara ‘Pillai. '-But, irrespective: of 
the ' question whether’ P, W. T Kamalam: 
mal was: a concubine or not, therë can 
be no doubt that she alone was looking 
after Kumata Pillai from ~ 1119: M: E. 
when she claims to have married him.. 

"4 PO W. 2 Karunakaran. is. the 
son of P. W. 1,. Kamalammal through 
Kumara Pillai.: ‘He. also stated that the 
appellants: never’: “attended: : om. their 
father,-or came to see: him and he was 
not cross-examined about it} On a.com- 
plaint : given by .P: W.. 1 Kamalammal 
after fhe death of. Adhikesavaperumial . 
Pillai that the - appellants, were giving 
them troubles, P. W.::3, Balakrishnan. 
Sub-Inspeéctor .of .Police, ._ Kanyakumari, 
made an enquiry and. “directed. the par- 
ties to seek remedy in“ court. 


5. R. W: 1 Kesava Pillai is the 
first appellant in. this case::He stated. that 
P. W. 1-Kamalammal was , working -in 
his house and looking. after -his father 
irom 1119 M; E.. (1943) Bhagavathi, the. 
mother of. Kumara Pillai died'on 15th 
July 1962, and. Adikesavaperumal- Pillai, 


Kesava v. Kamalammal (Sadasivam J.) 


Her evidence is -that the ape 


‘lived..with her... 


A. I. R. 


father of Kumara Pillai died on 30th 
October 1962. R. W. 1 deposed that in 
between Bhagavathi’s death and Adhi- - 


- kKesavaperumal Pillai’s death, he and his 
__ sisters looked after their father. 
But it is` 


. But no 
such suggestion was: made to P. Ws. 1 
and 2 in this case. He further stated in 

his chief-examination - that. itis not cor- — 
rect to state that he‘never used to-visit 
his father, and :grandparents...-But -here 
again we have to. note that no such 
suggestion was made to P. Ws. 1 and 2.° 


- There -can be no doubt in this case that 
the first respondent Kamalammal alone 


has been looking after Kumara Pillai 
Since 1119. M. E. -when she claims to have 
‘married him as his second wife and that 
the appellants,’ who ‘were’ evidently dis- 
satisfied with the conduct of their father, 


_ never cared to visit him. 


6. -. Under Section 72 of the Lunacy 


. Act,’ the legal heir :of-a lunatic. shall not 
- be appointed: to be the’ guardian of the 


person of ‘such lunatic * unless the court 


-or the ‘Collector; as' the-case may ‘be, for. 


reasons: to’ be’ recorded: in writing, con- 


siders that- such appointment is for” the 


benefit of the- lunatic.:: The appellants ‘are 
the heirs of -Kumara ‘Pillai: and, there- 
fore, they are prima ‘facie disqualified to 
be appointed as the guardian of Kumara 
Pillai unless and until , the court con-= 
siders: such an appointment. is for. the 
benefit of the lunatic. ` It is clear from 
what we. have. already stated” that the 
appellants never cared to look after their 
father iat any -time after he contracted 
intimacy with P. W..1 Kamalammal and 
The ‘only’ explanation: put 
forward by the learned. -Advocate ‘for ‘the 
appellants is that during’ the lifetime of 
the. ‘parents of Kumara. Pillai, there was 


no -néed, .or -occasion for. them to. live 


with their. father Kumara | Pillai: ‘We 


.are unable ‘to accept this.as 2 sufficient 


explanation for the indifferent’ attitude 


`. of the appellants towards, their father. 
‘It :is. significant, -to` note that the first 


respondent Kamalammal has been ap- 
pointed as the guardian of ‘Kumara Pillai 
by .order`on O. P. No. 73 of- 1962, on the 


file of the lower court’ dated 28th’ Septem, 


ber 1963 and there: was no interim’ stay 
of that ‘order. Unfortunately this appeal 
was. posted for ‘hearing: ‘along with A: S. 


No. 319. of 1964, on’ the file of this court, 


which is .a suit for partition relating to 


the estate of . Adhikesavaperumal ‘Pillai 
. filed by the third. respondent’ Ponnammal. 


The first respondent Kamalammal has ad- 
mittedly ‘been looking ‘after Kumara 


Pillai as .the guardian in pursuance of 
-the . order ‘of the lower court for over 
“7k years.’ 


Thus having ‘regard » to the 


entire facts: and. circumstances’ of the 


‘case, the appointment of the first ` res- 
pondent: Kamalammal ‘as “guardian _is 
` really Tor 


me ponedr, of -the lunatic 


yo 
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: sed - MiNi costs: 


Kumara Pillai, which is the primary con- 
sideration in. eens wan: Ti for 


; guardianship. 


T: In- Fazl Rab v.. Khatun Bibi, 


_ (1892) ILR 15 All 29-at,p. 47 it has been 
‘held that a High. Court as..a court of 


appeal will not take upon itself the duty 


of deciding, who may- be the fittest per- ` 
' son to be apointed as guardian o= ‘the 


person. who is adjudged a lunatic anc that 
the- duty should -rest’ with the court’ to 


which it is. entrusted by” the Lunacy- 


Act... It, is true if the District court | eX- 
ercised . its ' ` judicial ‘discrétion ‘wrongly 
there is scope for interference: in’ appeal. 
But it is clear from what. we have stated 
that the order. of the District Court ap- 
pointing the first ' respondent Karmal- 
ammal though a concubine of Kumara 


Pillai, as his guardian, having regard to. 


the facts. and circumstances of the case 
and -the i interests o the ` Junatic | isa 


. proper one. 


-§. . The: appeal is! therefore d:smis- 
Appeal dismissed. 
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E AIR 1975 MADRAS 3 oa 59 c 2) 


SADASIVAM: ee, V.: ‘RAMASWAML JJ. 


' Subramanyam, Appellant. V. Venkata- 
raman and others, ‘Respondents. . Pe 


~ Appeal- No...529 “of 1962, “Di 29:4. 


1971. against decree’ of eu J. Cuddalore. 


in O. S. No. 159 of .1960.. 


l ' Limitation Act “(1808), S. iT — Suit 
to set. aside “alienation of . joint family 
property- — ‘A suit to set, aside. the liena- 
tions made | by mother ` during... ‘minority 
of her two sons’ brought ‘by: the ycunger 
brother within three. years of his ettain- 
ing majority but,more than three years 
after the ‘attainment. of. majority ty the 


elder’ is barred’ under S. 7 —. (X-2ef:— 
Art. 44). . mele): 25 Mad. LJ 405 (FB), 
Followed: a i . (Para: 2) 


After the elder brother: became ‘major 


he would be the - -Manager of the joint 
family who could give a valid discharge: 
He having ` not filed the suit within. three 
years after, becoming major, the ycunger 


brother could noe file. the suit, ther2after. 


‘(Para 2) 

Cases. Referred: . Chronological 
(1913). 25. Mad Ly 405 = ILR 38 
Mad.. 118. - (FB)... Doraiswami -= .. 
„Sirurnadan . V.. Nondisami: Saluvan -2 


_ K:-S."' Desikan. and K Raman, “for 
Appellant; P: V. Subramaniam, ' M: V.: 
Gopalaratnam, Dy. , Radhakrishnan, - so bs 


1O/10/E334/71/RMP- 


` Subramanyam -v.,.’enkata raman - 


.'. by- the first defendant. 


Paras 


“ 


(Prs. '6-8)-[Prs:.1-2 Mad. 3 


Gopaldswami „Iyengar, M.. Srinivasan, 
T. V. Balakrishnan. and N. l. Vanchinathan, 
tor Respondents... aig A 


J UDGMENT:- — ‘The plaintiff -is the 
appellant. ` 


session of his. half . share in plaint B 
schedule properties and for setting aside 
the various transfers and. alienations in 
favour, of defendants 3 to 18. The plain- 
tiff and the first defendant are brothers, 
being sons. of one Pichu Iyer. The se- 
cond defendant is.the widow of Pichu 
Iyer „and ethe -mother of the plaintiff. 
Defendants 3 to 18 are the alienees cf 
the. major .portion of the suit properties. 
The alienations were’ by the mother on 
behalf of the plaintiff and the first .de- 
fendant, and.s6me of. them were by the 


first: defendant himself. The case of.the 


plaintiff was that. these sales were not 
for -legal necessity and that therefore 
they: were not binding on the plaintiff. 
The defendants contended that the sales 
effected in their favour were: true, valid 
and for legal’ -necessity. and therefore 
binding on the plaintiff. They also con- 
tended:.that:the suit was barred by limi- 
tation: as it had not been’ filed within 
three years of the attainment of majority 
The trial court 
gave; the finding“ that .the sales effected 
in favour’ of defendants ‘3 -to 18 were not 
bindirig on; the plaintiff’s share, but all 
the ‘same, dismissed the suit on the 


‘ ground that it is ‘barred by limitation, 


except in regard to items 19 and 27 to 


. 81 against defendants 1 .and 15. 


2. The first defendant, the brother 
of. the plaintiff, was born on 6-3-1936 as 
is seen from Ex. A.7. The plaintiff was 
born on- 29-7- :1940 as is‘seen from Ex. A.8. 
Pichu -Iyer “died on: 14-6-1943. The suit 
was filed on 5-11-1959. The’ defendants 
contended -that the: suit should have been 
filed .within :three: years after the attain- 
ment of. the age of majority by the first 
defendant, ‘that is, the suit should have 
been filed on or before 6-3-1957, and the 
suit filed on. 5-11-1959 is clearly barred 
by limitation. On the other hand, the 
plaintiff contended that he. attained the 
age of majority only. on 29-7-1958, ‘that 
he could have filed..a ‘suit within three 


_ years thereafter and. that .thereforé’ the 


suit: filed on 5-11-1959 was clearly in 
time. “It is very well settled that. a. suit 
to set. aside an alienation filed. more than 
three years after the attainment of majo- 


rity by the elder brother who was the 


manager of the family ‘would be barred 
by limitation. ` under Section 7 of:- the 
Limitation . Act,. 1908, even though: the 


He., fled. the suit in forma. 
- pauperis for: „partition: and separate pos- 


` 


suit was filed within three years of the]. 


attainment. of majority of the younger 
brother, It will be seen-that-after. the 
first defendant became a major, he would 


{f 


Madras 
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be the Manager of the joint family and 
that he could give a valid discharge. ` He 
having not filed the suit within three 
years, the younger brother could not file 
the suit thereafter: We need refer only 
to the decision in Doraiswami Sirumadan 
v. Nondisami Saluvan, (1913) 25 Mad LJ 


405=ILR 32 Mad 118 (FB), which is a 


decision: by a Full Bench of this court. In 
that case, a suit by two brothers to set 
aside a sale effected. by. their mother as 


' guardian during their minority was dis- 


missed.as barred by limitation. At the 
date of the institution of the suit, the 
first plaintiff was- 23. years old and the 
second plaintiff was 20 years old. ‘Their 
case was that the suit was: not barred 
by limitation as it was brought within 
three years ‘of the second plaintiff attain- 
ing the age of-majority. But,. the Full 
Bench held that the claim being a joint 
claim and the suit ‘having been brought 
more than three years after the attain- 
ment of majority by the elder brother 
(who was the Manager’ of the joint fami- 
ly. competent to give discharge), the 
claim was barred by limitation even..in 
respect of the share’ of’ the younger 
brother who had not yet completed 21] 
years. The present suit is, therefore, 
barred. i 


3. We accordingly dismiss this 
appeal; but in the circumstances of this 
case, there will be no order as to costs.. 

Appeal dismissed, 


ba 





AIR 1972 MADRAS 4 (V 59 C 3) 

MAHARAJAN, J. 

Sami Pillai, Petitioner v. Ramulu 
Naidu. and another, Respondents. . 

Civil Revn. Petn. No. 1748 of 1969, 
D/~ 1-7-1971, from order of Dist, Munsif, 
Tiruvannamalai in S. C. No, 243 of 1966. 


= Contract Act (1872),-S.°69 — Reim- 
bursement ‘of: person paying money due 
by another, in payment of which he is 
interested — Where a mortgagee in pos- 
session was made in his interest to pay 
the money payable by the’ mortgagor 
under a security bond in favour of Gov- 
ernment, he was entitled to be reimburs- 
ed by reason of S. 69 of the Act. Even 
though such payment entitled the mort- 
gagee to a charge, he was not bound to 


‘enforce it in: view of S. 35 of Madras 


Revenue: Recovery Act (2 of -1864); and 
as such could not be compelled to re- 
cover the -amount paid only by a suit 
under O. 34, Civil P. C.*— (X-Ref:— 
-Revenue Recovery Act ce of 
1864), S. 35) — (X-Ref:— Civil “C. 
(1908), O. 34). AIR 1920 Pat 521, "Dis, 
tinguished. ‘(Paras 2, 4) 


JO/IO/#347/7L/IRS 


w., R. Naidu (Maharajan J.) 


A.L R. 


Cases Referred: Chronological . Paras 
(1920) AIR 1920:-Pat'521 (V 7)= 
5 Pat. LJ 248, Rajkumar Lal v. 


Jaikaran Das 


P. Pandian, for Petitioner; S. K. 
Raghavan, R. Shanmughan anc K. Rama- 
chandran, for Respondents. , 

JUDGMENT:— The revision peti- 
tioner, wno was the, first defendant in 
the court, below, granted a usufructuary 
mortgage in respect.of his properties for 
Rs. 10,000/- in favour of the plaintiff-first 
respondent on: 17-7-1963. At the time 
of the mortgage, he owed two loans to 
the Government upon the security of the 
lands which he mortgaged to the plain- 
tiff. He, therefore, expressly” undertook 
in the’ deed of mortgage to discharge 
those loans from and. out of his proper- 
ties other than those covered by. the 
mortgage dated 17-7-1963. The mort- 
gagee entered possession of the hypotheca 
and leased out the lands to one Manickam 
for cultivation. The crops raised by 
Manickam were-attached by the Govern- 
ment, because the petitioner defaulted to 
pay an instalment due under the Gov- 
ernment loan. Consequently, the plain- 
tiff paid Rs. 434 to the Government, and 
had the attachment lifted. It was to re- 


. cover this amount from the mortgagor 


that he instituted a suit on the small 


“cause side of the District Munsif’s Court, 


Tiruvannamalai. The main |. contention 
raised by the defendant was that under. 
the Revenue Recovery Act, the mort- 
pagee is.entitled to a charge in respect 
of the amount of Rs. 434 paid by him, 
and consequently, the. Small Cause Court 
had no jurisdiction to entertain a claim, 
which was in the nature of a charge on 
the mortgaged property. This conten- 
tion was repelled by the Small Cause 
Court and a decree was granted as pray- 
ed for against the, petitioner. It is 
against this decree ‘that the present revi- 
sion petition has been filed. 

. Under Section 69 of the Indian 
Contract Act, a person who is interested 
in the payment of money which another 
is bound by law to pay, and who there- 
fore pays it, is entitled to be reimbursed 
by the other: The mortgagee, whose ten- 
ant had raised Crops | in the land, .was 
certainly interested in getting the attach- 
ment raised by paying the Government 
the instalment which the mortgagor had 
defaulted to: pay. It may be that under 
the ‘Revenue Recovery Act, the person 
paying would be entitled’ to a charge, 
which is provided for, not for the benefit 
of the defaulter- but .for the- benefit ‘of 
the person paying... Consequently, the 
person who makes. the payment-has the 
option to ‘enforce the charge or not. 
Where a. variety of reliefs are. available 
to the plaintiff,- itis not open to the de- 
fendant to force him to choose just that 


yh 


1972 
relief, which would enable’ him to resist 


it on the ground of want of jurisdictior. 


Nor is there any obligation under the law 
for a mortgagee, who. had made a: pay- 
ment of the kind in-question, to tack on 
the amount paid to the mortgage money 
and wait for reimbursement: till he 
chooses to file .a‘suit upon the mortgage. 
I therefore hold that the contention thet 
a charge necessarily inheres in the plair- 


tiffs claim for reimbursement and cor- 
sequently the claim “must be brought on. 


the original side is untenable. : 


3. Learned counsel for he peti- 
tioner relies in support of his contention . 


upon a ruling reported in Rajkumarlal 
v. Jaikarandas, 
(AIR 1920 Pat 521). In that case, a 
mortgagee, who had paid the arrears,- -af 
Government revenue ‘in order to prevent 


the mortgaged property being sold, sued 


the defendant, who had purchased tke 


property subsequently ‘to the mortgag2; 


in the court of the small causes for re- 
covery of the arrears paid. -The defend- 
ant pleaded that the mortgage was not 
genuine. The Small Cause Court declin- 
ed to decide the question of the genuin2- 
ness of the bond on the ground that: it 
was beyond the -scope of the suit, and 
decreed the suit.’ In these circumstances, 
a single J udge of the Patna’ High Court, 
held (1) that«in order to determine wh2- 


ther the mortgagee was entitled to d2- 


posit the arrears of ‘revenue, it was in- 


cumbent on the court to determine. ‘wh2- 


ther the bond- was: genuine or not; and 
that the omission to do so amounted to 
an errot in law, so that the High Cotrt 
had power to interfere under Section 25 


ofthe Provincial Small Cause Courts’ Act, 


1887; (2) that if the-court was of opinion 
that the ‘question of genuineness of tne 
bond was beyond ‘the scope of the smit 
it was incumbent- on the court to ex- 
ercise the discretion vested in it by Sec- 
tion 23 and return the plaint ‘to be pre- 
sented to. the proper court, and failure 
to do so brought the case within the 
purview of Section 25; (3)? that’ if the 
alleged mortgage was genuine, the ‘amotnt 
paid as arrears: of revenue should heve 
been added to the mortgage debt uncer 
Section"9 of the Revenue Sales Act 1£59 
and that, even if- the plaintifi’s lien -was 
not in fact a mortgage, it-was a charge 
upon immoveable -property within the 
meaning: of Sec. 100 of:the Transfer of 
Property ‘Act,-'1882- read with `O. 34, 
R. 15. Civil P, C. 1908, and could only 
be enforced ‘by a‘ suit under Order 34; 
(4) that even: if the plaintiff was éntit:ed 
to relinquish his. Hien and claim a morey 
decree, the- present suit not having been 
framed as such, he could not succeec. 


4. This ruling has no application 


‘whatsoever to the facts of this case. The 


genuineness of the mortgage bond was 


_Andalammal v. B, Kanniah - 


1920-5- Pat LJ 284 = 


‘[Prs. 2-4] Mad. 5 
not put in issue, and no question of title 
was therefore involved: Section 9, last 


‘clause, of the. Revenue -Sales Law (Act 


11 of .1859), with which the learned 
Judge was concerned, - declared that. if 
the -deposit of Government revenue is 
made by any person “in order to protect 
any lien he’ had on the estate ‘or share- 
or part thereof, the amount so credited 
shall be added to the amount of- the ori- 
ginal “lien.” There is no such manda- 
tory provision*in the- Madras Revenue’ 
Recovery Act, which merely says that 
the sum paid: by. bona fide mortgagee 
shall be a.charge upon. the land. There 
is therefore no substance--in the plea 
that the amount -which the first -defend- 
ant defaulted to: pay; the Government 
in spite of his express undertaking in 
the mortgage’ bond and which the plain- 
tiff was: consequently compelled to pay, 
shall be: added to his mortgage money 
and can .be recovered only by a suit on 
the original side. in accordance with 
Order 34, Civil P. C.` In the result, the 
civil revision petition fails, and will stand 
dismissed ae costs. 

Revision dismissed, 


~ a 


` t 


AJR 1972 MADRAS 5 (V 59 C 4) 
| MAHARAJAN, J. ` 


Andalammal, Petitioner v. B. Kan- 
niah, Respondent. 


Civil .Revn. Petn. No. 2167 of 1968, 
D/- 30-6-1971, from order of 9th Asst: 
ee Je Madras, in O.. S. No. 2376 
O 66 : 


Court~fees and Suits . Valaatious mn 
Madras Court-fees and'.Suits Valuation 
Act (14..0f 1955), S. 40 (1) — , Valuation 
of suit for cancellation of decree or docu- 
ment — Suit for cancellation: of settle- 
ment deed — Valuation on the basis of 
the value set out in the settlement deed 
is proper —. Market value’ of the property 
involved . is irrelevant for valuation pur- 
pose. a 


It is important to en the “words 
in Section 40 (1) “the -amount or value 
of the. property for which the document 
was executed.” If the Legislature had 
said’ “the amount or. value’ of the pro~ 
perty in respect’ of which the document 
was executed”, it would be reasonable 
to hold that the ‘basis shall be the market 
value of the property, regardless of what 
the document says it.is. But as the 
section réfers the amount or value of the 
property, for which the document was 
executed the Legislative intent is ‘clear 
that the basis for the purpose of valua- 
tion shall be the. amount or value mer- 
tioned in. the document itself. Pud, 
EE gn aeaaeae 


LO/1O/E349/71/RMP ` 


l Cocument: he seeks to cancel. 


6 Mad.  [Prs. 1-2] . 
the intention of the Legislature is. that 


when - a- person seeks to.-cancel a docu-: 
ment executed by. himself, he shall. pay. 
court-fée upon the value which he. has’ 


chosen: to put upon the property in ‘the 
(Para 2) 


: B. takshminariyana Reddy, for Petia 


z tioner: R. Thirumalaisami Naidu, for:Res« 


a the Bar in 


pondents;: Govt. Pleader, for the Pale 


' ORDER:— The; Jpetitionee. who was 


the plaintiff in the court: below, institut- 


ed the suit-for cancellation of a- settle- 
ment deed. ‘executed: by her on 11-5-1965: 
‘on the ground that it had been procured: 
- by fraudulent misrepresentation. - 


‘In the’ 
settlement deed, she.had valued the Dro- 


perties settled. at Rs. 10,000.. Taking this. 


valuation as the basis, ‘she paid a. court 


fee: of. Rs. 750-50 under. Section-.40 (1): 


of-the Madras Court-fees and:Suits Valua» 
tion- Act. -The - learned: IX - Assistant 


Judge, City -Civil Court, Madras,. upon. a: 


construction..of Séction 40 (1).of ‘the Act, 


held’ that-in.the. case of document ‘secur-~_ 


ing property having.:money value,’ the 
suit -should:.be valued upon the market 
value of the property as on the date of 
the plaint, and-not. on-the basis of the 
value set out in the settlement deed. Ac- 
cordingly, he directed the plaintiff to pay 


the deficit court~fee after: furnishing the . 


market -value of the property as.on the 
date of the plaint. “It is. against this 


direction that the. plaintiff ‘has preferred. 
this revision petition. I think it fruitless . 


to refer to the conflicting- authorities cited 


firstly because the ratio decidendi in dach 
of the authorities cited must be confined 
to the. facts- of ‘that particular . case, and 


secondly. because most of the authorities: 


were concerned with ‘interpreting-the cor- 
responding - section in 
which: in certain respects “was “worded 
differently from Section 40 ofthe Madras 
Court-fees and’ Suits Valuation Act, 1955. 


The language’ of this section is reason— 


ably plain and admits of no ambiguity. 


_ It runs as follows: 


ty 


Tn a suit for caricéllation of a- decree 
for money or other property having a: 
money value, or other document which. 


purports or operates to create, declare, 
assign, limit or extinguish, _ whether in 
present or in. future, any ‘Tight. title- or 
interest in. money, . moveable or immove-~ 


able property, fee shall be. computed on- 


the value of the’ subject-matter.of the 
suit, and: such value shall be .deemed .to 


oe 
if. the whole’ decree -or other document RS 


is sought: to _be cancelled, the amount 


or value. of the property for which. the. 


decree was passed ` or othêr. document was 


éxecuted; if.a partof'the decree’ or other > 
document is sought to be: ‘cancelled, such ~ ::,: 


‘Andalammal.v. B; Kanniah (Maharajan J.) 


executed”. 


- ecuted’’, 


‘support of either. views 


‘the-: earlier ‘Act; 


A.I. R. 


part of the amount oË value of the Dro- <‘ 
perty. po. 
Excluding the words. that have no aoplicas | 
tion to-a suit-of the-kind in question now, 

the Peon ous read : ‘as. follows: E 


, “in a sdt Tor cancellation of che 
document which assigns any right, in im- 
moveable, property, fee shall be. -com- 
puted on. the value. of the -subject-matter | 
of the suit, and such value shall be deem- : 
ed to be—if the whole-document is sought 
to be cancelled, the: amount. or -value of- 
the. property. for which the document was 


é . 


Do tt is . portant to. . “mark the 
words “the amount or : value. of the pro- 
perty for which the document was ex- 
ecuted”. If the Legislature had said “the 
amount :or value of the -property İn- res- 
pect of which ‘the document was. execut- 

ed”, it would be reasonable. to hold that 
the basis. shall be-the market value of 
the property, regardless of what. the 
document ‘Says. it.is.. But as the. section 
refers “the amount or value -of the pro- 
perty for which the ‘document was ex- 
the, Legislative intent is_ clear 
that the basis for the purpose. of. valua- 
tion. shall be the amount ‘or value. men- 


tioned: in the document itself. | Evidently, 


the intention. .of the. . Legislature is that 


when ‘a person Seeks - to cancel a: docu- 


ment executed. by. himself; - he. shall -pay 
court-fee upon the -value | which he has 
chosen to put upon. the property. in the 
document he seeks. to cancel. . The word 
“value”, ordinarily. connotes ‘the price -set 
on a. thing; and. - when the Legislature 
directs . that. the « value of the subject- 
matter shall be deemed to. be the: amount 
of. value of the property, „for. which ‘ the. 
document: was executed, I. see no. warrant . 
for. ignoring- the ‘plain language of the 
section and.holding that -the -value shall 
be the market. value of the property. In 
fact,:.the- Legislature has expressly ~ used 
the words “market value” in twelve other . 
sections. of the Act in contradistinction 
to the word ‘value’ used in Section 40 (1) 
of the. Act: -I, therefore, hold. that the 
court-fee paid by. the petitioner upon the 
basis of ‘the value of -the property as 
given .in the settlement -deed -is' correct. 
The čourt below erred:.in calling. upon 
her to.pay court-feé upon the -market 
value: of. the property: as. on the. date of 
the suit. In the result, the. direction of 
the court. below: is set aside, and the 
civil...: revision . petition allowed.. There 
will- be no order as to ,costs. . 2 


Petition. allowed, 
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: AIR 1972 MADRAS -7 (V 59 © be 
ae PALANISWAMY,. a: 


"Ranganathan, | Petitioner N., TEE 
Divisional” Officer’ ‘Pattukottai, 
ent.” 


Laad Acquisition Act (1894), S 48 (2) 
Proviso — Application for. reference to 


court. — Application can be. made even . 
by post — Application posted within, time - 
contemplated by the. section is, capplica- 


tion made within ‘time even, though it is 

received by- authority . -after expiry . af 

time. 

Cases Referred a Chronological 

(1879) 4. Ex D.216 = 48 LJQB-577, k 
Household Fire Insurance Co.. Ca 
‘Grant i be a oe 

“K. Raman, for: “Petitioner: sg Rama- 


Paras 


ent. 
ORDER:— “This | petition . raises.. an 
interesting and. important question of in- 
terpretation of:.sub-section - (2) of S. .18 
of the Land. Acquisition Act, 1894 (her2- 
inafter - referred to as the Act). ‘A laud 
belonging | to the petitioner was acquired 


under the Act and.an award was pass2d 


on 25-7-1966. 'The award ‘that was sent 
by post to the petitioner was receiv2d 


by him’ on “19-92-1966. On 31-10-1966, tne ` 


petitioner-. addressed: a communicatign - to 
the respondent, the ‘Land’ Acquisition 
Officer, prctesting against the quanttm 
of compensation‘ and requesting that a re- 
ference may be made to thé court unger 
Section 18 of ‘the Act. ‘The -respondent . 
received ‘the ¢dmmunication. on 1-E1- 
1966, but--declined to “make a ‘refererte 
contending: ` :‘that-he received: ‘the -xe 
quisition after : the--expity of: the - time 
fixed. -uwhder the Act. -This petition’ is 
filed for the issue of-a writ: ‘of Mandarcus 


directing the respondent ‘to: make .a /re- - 


ference under. Section 18 of the Act. 


uv 2s. + Sub-section (2) of S: 18of the: 
Land Acquisition Act reads: 
'  -*Phe- application. shall ` state . ‘the 


grounds on: ‘which. sa ies to the Awerd: | 
-. quisition for making a reference under 


is taken;. of 


Provided: that every’ such noniin 
shall be made’ (a) if ‘the person making it 
was present: .or represented‘ before ~ zhe 
Collector’ ‘at‘the time when he made iis 
award, within six weeks from the ‘date 
of the Collector’s ‘award: 


~ (b) in Other cases, within sik weeks: 


re Se t 


ects ünder. Séétion 12 sub-sé¢tion:- “9), l 


or within: six ` ‘months from the date of 
the -Collect tor g- „award, whichever, skall 
first: expire.” o7 

It is contended. on’ behalf’ of the ipod 
etit: that: the application sent: by the, petit 


' HO/10/D930/71/AKJ/RSK ` ae 


‘Ranganathan: v. RB. -D. Off€cer (Palaniswamy. J) 


Respond- 


` Writ Pein, No: 674. of. 1970, DJ- 3E ; 


(Para 4). 


ving Asst. Govt. Pleader, for’ Beer 


[Prs.- 1-4] » 


‘tioner . by: post. should be. deemed to have , 
. been -validly made only: on -the- -date . 


Mad. 7 |: 


when the: respondent received it, namely, | 


on.. 1-11- 1966, and that inasmuch’ as the 


period of six weeks, namely 42 days had! 


by then elapsed, the . application cannot 


be. said to. have beep made . ‘within the: 


time..- 


within the time is. an application made 
within -the time, within the meaning of 
the proviso to sub-section (2) of S: 18. 


3. Mr.--Raman,--appearing for the 


petitioner, contended that in the case of, 


-a contract, where’ the :comimunication of 
acceptance is sent by post, such a com- 
munication, can be taken to be complete: 
if. the’ acceptor puts the communication 
in the course of transmission to the pro-, 
poser so as to be otit of his. power, with-' 
in the meaning of ‘Section. 4 ofthe Indian 
Contract Act.. ‘He’ further ‘pointed . out, 
- that the communication: ‘sent by post is. 
‘itself ‘sufficient to comply with such ac- 
ceptance. In support of this argument, 
he ‘relied on the decision’ of: the court of 
Appeal. in Household. Fire Insurance Co. 
"v. Grant, (1879) 4 Ex D 216,-221. In my 


view, it is not: possible- to apply. the prin- . 


ciples of ‘Contract Act to a case of this 
kind, for in :this case, neither of the par- 
ties: is-:in the -position of.the offerer or 
acceptor.. Here is a. case where the peti- 


tioner is- entitled as.of right to-make an 


application: for making a reference to the 
‘court and: if such: a .request is- made in 
time, the- respondent, Acquisition Officer, 
is bound: in law to. make the reference. 
‘It does not depend upon the volition of 
the. respondent .to make the- reference, 
if the application is made within time.: 


_|.4,.°. Under. the Act, a communica- 
tion by post is permitted. The learned 


‘Government Pleader concedés that posi- 
‘tion. -- 


Jt is not stated:in: Section 18: (2) 
of the Land Acquisition. Act that the ap- 
plication shall-be presented in person. to 
the. Acquisition Officer.': The _expression 
‘used ‘is. general .and.it is, . “application 
shall be -made”. If,.for instance. in a 
case, the owner of. the. land ‘sends his re 


` Section 18 of. the Act well in advance 
before the expiry say, ten .days. before 
the- expiry of. the time; and if for some 
reason. or other for which’ -he is not res- 
ponsible, the postman delays and ‘hands 
over the requisition to the Acquisition 
Officer after the ‘expiry ‘ofthe’ time, it 
annot. be said that ‘the owner did not 
make the application within that timè. 
So long`as the law permits an application 
to be sent’ by post; it ‘should: be deemed 
that the moment an application is posted, 
it is “an ‘application made on that daté, 
‘and the fact-that the application reached 


_ the other_side. some ‘days later- cannot 


' make it an application:;:made ‘after. ine 


| 


This raises. the question. whether ` 
the application posted by the petitioner | 


8 Mad. [Prs. 1-6] Abdul Kareem v. Special Officer Wakfs (Raghavan J.) 


due date. ‘In this view, I find that the 
application made by the petitioner on 
the last date is an application within the 
time, though it EACEA the respondent 
the next day. i 


Je In the result, the writ - att 
tion is allowed. The respondent is direct- 
ed to make. the reference within three 
months from this date. There will be 
no order as to costs.. 


AIR 1972 MADRAS 8 (V 59 C 6) 
RAGHAVAN, J. 


Abdul Kareem died and others, Ap- 
pellants v. The Special Officer for Wakfs, 
Madras and others, Respondents. . 


Second Appeal No. 849 of 1965, DJ- 
30-4-1971, against decree of Sub. Jd., 
Cuddalore, in A. S. No. 249 of 1968. 


Natural Justice — Declaring pro- 
perty as wakf property without. notice 
to party affected violates principles of 
natural justice — (X-Ref:— Constitution 
of India, Art. 226). 


Publication in the gazette that a 
particular property is a :wakf property 
without giving notice to the person af- 
fected- is` improper. It offends the prin- 
ciples of natural justice in depriving a 
person cf his property right without 
notice. (Para 7) 
Cases Referred: Chronological’ © Paras 
(1966) W. P. No. 1142 of 1966 

(Mad), Syed Hussain v. State 
Wakf Board by Secretary 


7 

M. A. Satar Sayed and Amjad 
Nainar and T. Srinivasan, for Appellants; 
S. V. Venkatasubramanian, for Respond- 
ents. 

JUDGMENT:— Plaintiff is the ap- 
pellant. Suit is'for declaration that the 
publication dated 6-5-1959 in the official 
Gazette in respect of the suit property 
declaring that it is a wakf property is 
illegal, ultra vires and void in so far-.as 
it is against the plaintiff and defendants 
2 to. 5 and for setting aside the’ same. 


2. The plaint allegations are that 
the suit property belongs to the plain- 
tiff and defendants 2 to 4, that the fifth 
defendant is the usufructuary mortgagee 
of the said property and that the suit 
property is not wakf property within 
the meaning of the Wakf Act but pri- 
vate property belonging to the plaintiff 
and defendants 2 to 4. The authorities, 
however, called upon the plaintiff to re- 
gister the suit property as wakf property 
and the plaintiff was resisting the claim. 
While so, the plaintiffs case is that the 
‘suit property has been notified as wakf 
property and that the. plaintiff was in- 


1O/10/E339/71/BNP 


Petition ‘allowed. - 


A I.R. 


formed on 6-10-1960 of the publication 
in the Gazette dated 6-5-1959 of the suit 
property as wakf property. The plain- 
tiff’s further case is that no enquiry was 
made in determining the character of 
the suit property and that the enquiry, 
if any, was if at all done behind his 
back and that the publication is ultra 
vires of the Act.. 


3. The first defendant filed a 
written statement contending that the suit 


`- property is wakf property dedicated . to 


the support of the burial ground, that 
the Assistant - Commissioner of Wakfs 
after due enquiry furnished the report 
under Section 4 (3) of the Wakf Act. to 
the Government, that the publication in 


' the Gazette was made in consequence 


thereof and further that the suit is barred 
by limitation as it was filed beyond the 
period of one year provided under Sec- 
tion 6 (1) of the Act. 


4. Defendants 2 to 4 support the 


‘plaintiff, and the fifth defendant filed a 


separate written statement putting for-~ 
ward the same case as that of the plain- 
tiff and further contending that his mort- 
gage is supported by consideration and 
that he has been in possession of the 


property from the date: (of the usufruc- 


tuary mortgage, 


5. The trial court dismissed the 
suit holding that the suit property is 
wakf property and not private proper- 
ty, that the suit was barred having 
been filed beyond one year period pro- 
vided and that the prescribed procedure 
has been followed in declaring the pro- 
perty as wakf property. The plaintiff 
filed A. S. 249 of 1963 on the file of 
the Subordinate J udge, Coimbatore and 
the learned Judge confirmed the deci- 
sion of the trial court on all the points 
and dismissed the appeal. The plaintiff 
has filed the above second appeal. 


6. The learned ccunsel for ‘the 
appellant contends that the publication 
in the Gazette was made without mak- 
ing the requisite enquiry and without 
notice to him. There is considerable 
force in the contention of the learned 
counsel. The learned Subordinate Judge, 
in paragraph 7, observed that no wit- 
nesses -were examined by the Assistant 
Commissioner of the Wakf Board. It is 
further seen that the particulars entered 
(in the?) publication in the Gazette are 
vague inasmuch as under Clause No. 1 
the name of the Wakf alone is given as 
Pudupalayam Burial ground Wakf, with- 
out specifying its exact location. Under 
the head “Name of the village”. the entry 
is Manjakuppam; and in column No. 3 
it is shown “pious religious and charit- 
able for the support of the burial 
ground? Except that the place of the 
wakf is given as South Arcot District, 


ub 


‘serve 


1972 


there is no other indication to identify 
the property. There is an annexure to 
the notification and entry No. 11 of the 
annexure shows that no notice was serv- 
ed on -the: Mutavalli. ‘The cactual | emtry 
No. 1L} in: the annexure. runs:: “whe 


-Mutavalli is absent- at Pondicherry and 


his address is not known”.. .It is; there- 
fore, clear that no attempt: was made to 
‘the. Mutavalli. I am therefre 
Satisfied that the complaint of the ap- 
pellant: that he ‘has not béen served with 
notice of the enquiry. prior to the making 
of the report ‘has been.-made out.. 

© h In a similar situation Alasiri- 
swami, J. in W. P. No. 1142 of 1966. (Mad) 
held (Syed Hussain v. State Wakf ee 
by Secretary): 


“The. publication in ‘the. Gazette is 
hardly a proper substitute for notice to 
the person affected. Not everybody is 
expected to look into the: gazette every 
day at the risk of his losing. his property 
rights.. Publication ‘in the gazette, must 
be accompanied -by notice to the persons 
affected. Otherwise there will be ab- 
sence of the minimum requirements of 
natural justice -before a person: is as 
ed of his property rights.” = 
The said judgment was -confirmed in ap 
peal. Following the :above decisior,: I 
allow the appeal and set aside the decrees 
of the~ courts- below. It is. open to tha 
first defendant to take proper stéps aiter 
issue of the- requisite ‘notice to the 
muthavalli and making ` am enquiry to 
notify the same as a wakf if in his 
opinion it is: found to be wakf property. 
The Madras Wakf' Board is impleadec as 
the ‘first respondent in -the: second areal. 
It is unfortunate that- no one has repre- 
sented the Wakf Board. - ‘There will be 
no order as’ to costs; . No leave. à 
© _-“~ Appeal allowed. 


! 





"AIR 1972 MADRAS 9 w 59 C Ti 
- ' GANESAN, J. : 
.. V.K. S. Sivam, Appellant V. “Thirt- 
pathiswami, Respondent. . i 
A.-A. A. .O. No. 111. of -1969, D/- 
30-4-1971 from order :of Dist, J. Coimba~ 
tore, D/- 5-7-1968. 


` Civil P. C.: (1908), S. 51 — Even if 


the judgment-debtor - owns some immov- 


able property,- in absence of the evid=nce 


‘to show that he is in possession of that 
in’ position to: 


property or that he is 
realise from them any- substantial 2ash 
by sale, mortgage etc., it is not poss sible 
to-decide whether the judgment-debdtor 
has got means to’ pay up the decree 
amount or a’ “substantial portion the~eof. 
AIR 1964 Mad 233, Rel. on. (Para 3) 


10/10/E343/71/GDR 


V. K..S. Sivam v: Thiru>athis wami (Ganesan J.) 


[Prs. 1-3] Mad. 9 


The proper course..is to- hold an en- 
quiry first. into- the question whether the 
judgment-debtor- is- in possession of the. 
said: property . and has the capacity to 
raise funds by sale, mortgage etc., for 
the purpose of paying. the decree amount 
or.a substantial portion thereof and then 
pass an-order... . _ - (Para 3) 
Cases Referred: Chronological. Paras 
(1964) AIR 1964 Mad 233 (V 51)= 

. (1963) 2 Mad LJ 552, Mohamed 
_ Ibrahim v. State Bank of Tra- 
vancore ; =» 2 


N.. Varadarajan, ' for Appellant V. 


Natarajan, ‘for Respondent. - 


JUDGMENT:— The decree-holder is 
the appellant herein and his grievance 
is that the learned First Additional Dis- 
trict J udge, Coimbatore had held that the 
respondent." Judgment-debtor has no 
means to pay the decree amount-in spite ~ 
of his., finding that the respondent has , 
some héuses ` in N.-G. R. Street, Coimba- 
tore as revealed by Ex. Al. 

EE- It is now established by Ex. Al 
that the respondent judgment-debtor has 
some houses in N. G. R. Street, Coimba- 
toreʻand the only question for considera- 
tion is whether possession of the said 
houses is tantamount to the fact that 
the respondent has means to pay. the 
decree -amount or a. substantial portion 
thereof... The ‘learned District Judge has 
observed in paragraph:-6 of his Judgment 
that mere ownership of immovable pro- 
perty. cannot by itself be taken to mean 
that the respondent herein has means to 
pay the decree amount. In Mohamed 
Ibrahim v. State Bank of Travancore, 
1963-2 Mad -LJ 552 = (AIR 1964 Mad 
233), a Division Bench. of this Court has 
held that ‘means’ occurring in Section 51 
of-the Code of Civil Procedure can only 
mean realisable assets and not cash and 
that, if'a judgment-debtor has not suff- 
cient assets from out of -which the neces- 
sary moneys can- be- realised’ to pay up 
the decree amount, he will not be ex- 
empted . by the provisions: of Section 51 
of the Code from being--proceeded against- 


- personally for realisation of the amount 


due. under the decree. 


3. This J udgment lays down that 
Possession of cash is not necessary and 
that ‘possession of any ‘realisable assets 
from which money can be had for the 
payment of the debt will denote posses- 


sion of means. as contemplated by Sec- 


tion 51 of the Civil P. C. I agree with 
the decision. Following this definition I 
am clear that, -where the judgment- 
debtor .is in possession of a house which _ 
he owns, it’ can be normally presumed 
that the judgment-debtor will be able -to 
realise moneys from the said house by 
sale, ‘mortgage or other encumbrances. 
In this case, apart from ‘the fact that 


” 


10 Mad.  [Pr. 1] 


Ex. Al shows that the respondent judg- 
ment-debtor owns some houses” in 
N. G. R: Street, there is no evidence to 
the effect that he is in possession — of 
those houses or that he is in a‘ position 
to realise from them any substantial cash 
by sale, mortgage or-other encumbrances. 
In the absence of such evidence, it will 
uot be possible to decide at this stage 
whether the respondent judgment-debtor 
has got means to pay up the deécree 
amount or a substantial portion thereof. 
The proper course under such circum- 


‘stances is to set aside the order and re-- 


mand the petition for disposal by hold- 
ing an enquiry into the question whether 
the respondent is in possession of the 
said house and has the capacity to raise 
funds by sale, mortgage etc., for the pur- 
pose of paying the decree amount or a 
. substantial portion tare 


4. In the result, the E is 
allowed and the order of the learned 
First Additional District Judge, Coimba- 
tore is set aside. The execution petition 


(E: P. R. No. 19 of 1967) is remanded to - 


the executing -court (Principal District 
Munsif. Coimbatore) for the fresh-dispo- 
sal of the application after holding an 
enquiry into the question whether the 
respondent judgment-debtor. is in posses- 
sion of the said houses or any house and 
whether he is in a position to realise 
money by sale, mortgage etc., of the 
said properties. No costs. ~ 

Appeal. allowed. 
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N. Thangappan, Petitioner. v. Suba- 
dra: Respondent. 


. Civil Revn. Petn. No. 184 of 1970, 
D/- 30-4-1971, against order of 8th Asst. 
Civil J., Madras in I. A, No. 4481 of 1968. 

Madras Marumakattayam Act (22 of 
1933) (as amended by Kerala Act 26 cf 
1958), Ss. 10-13-—- Permanent alimony in 
the case of dissolution of Marriage — As 
Kerala legislature cannot make a law 
having an extra territorial jurisdiction by 
virtue of Art. 245 of the Constitution and 
as the Madras State has not adopted the 
provisions of the section as laid down in 
Ss. 119 and 120 of the States Reorganisa- 
dion Act (1956), in the absence of any 
rule of Marumakattayam law either by 
custom or usages. recognising a right of 
the wife to get permanent alimony in 
the case of dissolution of marriage, a wife 
cannot invoke the provision of the sec- 
tion in a.petition for dissolution of mar- 
riage validly filed by a husband in 
Madras State. ` (Paras 5,-6) 
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N. Thangappan v. Subadra (Ramanujam J.) ` 


e A. J. Re 


Cases -Referred: Chronological Parag 
(1963) AIR 1963 SC 1521 (V .50)= 
1963 (2) Cri LJ 413, Jagir Kaur 
v. Jaswant. Singh 2 
(1960) AIR 1960 SC 1080 (7 41) = 
(1960) 3 SCR 887, Kochuni v. 
States of Madras and Kerala © $ 
(1939) AIR 1939 Mad 595 (V 26)= 
49 Mad LW 403, a 
v. Janki a), 
(1891) 1891 AC 455 = 60 LJPC 55, 
` Macleod v: Attorney General of 
New South Wales ` 5 
M. K. Nambiar for`K. -K. Venugo- 
pal.and 5. Ramalingam, for. Petitioner; 
P. Ananda Nair. for Respondent. _ 
‘OR DER:— The petitioner herein filed 
an application O. P. No. 486 of 1967 
under Section 7 of the Madras Maru- 


makattayam Act- 1932, hereinafter re- 


ferred to as.the Madras Act, for dissolu- 
tion of his marriage. with the respond- 
ent on the ground that the respondent 
was suffering from chronic disease, from 
her childhood and, that it was not possi- 
ble for the petitioner to have a married 
life with-her. That petition was resisted 
by the respondent contending that she 
is not suffering from any disease or ill- 
ness: . She in her.turn filed I. A. 4481 of 
1968 for permanent alimony. at the rate 
of -Rs. 75 per month under Section 10-B 
introduced in the Madras. Act by the 
Kerela Act 26 of- 1958, hereinafter .refer- 
red to as the Kerala Act, and I. A. 
4482 of 1968 - for Rs. 200 for -the 


expenses of the litigation. In the ap- - 


plication for alimony the petitioner 
contended that an application for ali- 
mony under Section 10-B. introduced by 
the Kerala Act will not lie, as the Kerala 
Act had no application within the Madras 
State. The main ©: P. for dissolution of 
the marriage as well as the said applica- 
tions filed by the respondent for per- 
manent alimony. and for the cost of the 
litigation were disposed by a common 
judgment. The lower court held that 
under Section 9 of the Madras Act the 
petitioner is entitled to have an order 
for dissolution of the marriage as the 
petition for dissolution has not: been 
withdrawn within six months after the 
service of-the petition on the respondent. 

On the question whether the res- 
pondent is entitled to any permanent 
alimony, it has held that under S. 110-B 
introduced in the Madras Act. by the 
Kerala Act she is entitled to the same 
and fixed the rate of -permanent alimony 
at the rate of Rs. 30 per month. . The 
lower court also ordered a sum of Rs. 50 
towards. legal expenses of the respond- 
ent. This revision is, however, directed 
only against the order passed by the 
lower court in I, A, 4481 of 1969 direct- 


‘ing the petitioner: to pay a permanent 


alimony at the rate of Rs. 30 p.m. to 


T 
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the respondent.. Hence the only ques- 
tion that: arises“ for- consideration in tuis 
revision is whether the respondent is en- 
titled to invoke ‘the provisions in. Sec- 
tion 10-B which have been introduced in 
the: Madras Act by ..the - ulate Legis- 
lature. : 

"2. According -to the: Tower ae 


the amendments introduced by the Kerala. l 
„reorganisation of . Stetes 


Act after the - 
would apply to all the persons who are 
governed by or entitled to’ invoke the 
original Act. . 
the petitioner. questions the .correctress 
of that. view... It is’ contended .by: Mr: 
M. K. Nambiar, learned counsel for the 
petitioner, -that the ‘law applicable to the 
parties herein is- only ‘Madras ‘Maruma- 
kattayam Act,..1932,-.as- enacted by the 


_ Madras: Legislature, that the subsequent 


amendmerits made -by the Kerala- Cesis- 
lature in that Act in ‘its -applicatior :to 


certain areas which are now in Kez-ala ` 


State but originally formed part. of. the 
composite State of Madras, cannot be 
made applicable to:.the residuary. State of 
Madras, that the amendments introduced 
by the Kerala Legislature will be op=ra- 
tive only within the State of Kerala, and 
not in relation to persons residing within 
the State of Madras and“ governed by 
the provisions of: Madras’ Act as passed 
by the Madras Legislature.’ It is vcint- 
ed out that so far as Madras Act is on- 
cerned it does not make a provision for 
any’ permanent alimony being’ granted 
by a court in’a proceeding for distolu- 
tion of. marriage, _ that the. new. right 
created by’ Section’ 110-B introducec. by 
the Kerala Act cannot.‘be opérativ2 in 
the ‘Madras ‘State, and that. the Medras 
Act without the "said ‘amendment. elone 
will be applicable in that area. ` 7 


3: -It-is seen that before the. enact- 
ment `of ` the Madras Marumakatteyam 
Act,. 1932, by the Madras Legislature the 
personal’ law- of the Hindus who were 
governed by - „the Marumakattayam was 
mostly _customary, that, it- was, for the 
first time. that the customary ‘law relat- 
ing to marriage, guardianship, intestate 
succession, family. management and rarti- 
tion was codified under that Act and that 
the Act has. been made: ‘applicable fo all 


Hindus in‘ the then Presidency of- Madras 


who “are governed by the Marumakat- 
tayam law of 


erned by the said law in respect of the 
properties ` within it. Even ~ afte> ‘the 
States ‘Reorganisation Act 1956, the. said 
Madras ` Act. continues, in force:.anc ap- 
plies ‘to all Hindus in the. present State 
of- Madras, . who ` are ` governed’ br. the 


-Marumakattayam law of inheritance. and ` 
all Hindus outside. that State. governed 


by that law in respect. of properties with- 
in the State. Under Sections 119 ard 120 
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‘The learned. counsel for 


inheritance and to all. 
Hindus outside the said Presidency gov- | 


(Ramanujam J.J: ([Prs. 1-4] Mad. il 


of the `. States: Reorganisation. Act, the 
Madras. Act which .is a law made by the 


. composite State continues: to apply. to 


those areas which were. originally in the 
composite. State of -Madras but : subse- 
quently. added. to -the..Kerala State, -with 
such modifications and :adaptations - ‘which 
the : Kerala. Eee islerure ment think fit 
to make. 


“Tn this case after Hie: Reorganisation 


Act the Kerala Act introduced Ss. 10-A 


and 10-B ,to.the: Madras Actin its ap- 
plication ‘to the areas within the Kerala 
State. The Kerala Legislature, of. course, 
has. the -power to legislate in respect of 
persons and properties. within the State 
of Kerala and continue to be governed 
by the’ Madras Act even after the States 
Reorganisation Act. But it has no power 
to legislate in respect of pensors and 


properties within the State of Madras and 


governed. by the Madras. Act ‘as passed 
by the Madras ‘Legislature. Therefore, 
when the petitioner filed an application 


- under Section -T of. the Madras Act seek- 


ing’ to `eńforce his rights under the 
Madras Act in the lower court, the res- 
pondent ‘cannot invoke the ‘rights con- 
ferred ‘under Section’ 10-B which have 
been introduced by the Kerala legislature 
in respect of. (1) Hindus in the, State of 
Kerala who are governed’ by Maruma- 
kattayam law of inheritance or (2) Hindus 
outside that State governed -by that law 
in’ respect of „properties. within that 
State. Section 50 of the Madras Act pro- 
vides that.the provisions. of the Act will 


:not. affect any rule of Marumakattayam 


law, custom or usage; except to the ex- 
tent expressly laid down in that Act. 
The, learned courisel . “for the petitioner 
seems to be right | in. his contention that 
there: being no rule’ of Marumakattayam 
law ‘either by custom or usage recognis- 
ing a right of the wife to get permanent 
alimony. in the case of dissolution of mar- 
riage, the - respondent cannot enforce a 
provision which-was not in the Madras 
Actas passed by the Madras Legislature 
and- assert her’ rights to get a perman- 
ent alimony based on the amended pro- - 
visions in Section 10-B introduced by the 

Kerala’ Act. i 


E Section 10-B of the Kerala Act 
26° of. 1958. in so far as it is relevant for 
the ‘purpose. of ‘ this. case is set out; 


.. “Permanent alimony :and ` mainten« 
ance:. (1) Any court exegcising jurisdic- 
tion under this Chapter may on applica- 
tion made to it: for the purpose by either 
the wife or the husband, as the case may 
be,. order that the respondent: shall while 
the applicant remains: unmarried; pay to 
the applicant for her or his: maintenance 
and support :. such gross’ sum -or: such 
monthly., `or periodical: sum for-a term 
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not exceeding. the life- of. the applicant 
as, having regard to the respondent’s 


own income and other property, if any, - 


the income and the .other property of.the 
applicant and the conduct of the parties, 
it may seem to the court to be just, and 
any’ such payment .may:. be secured, - if 
necessary, by a charge on the immove- 
able property of the respondent”: 

As already pointed out the right to set 
a permanent alimony was`not recognised 
either by custom and usage or under the 
Madras Act as passed by the Madras 
Legislature. Such a right was. for the 
_ first time, conferred by the said statutory 
provision made by the Kerala Legislature: 


4-A. In Kochunni'v. States’ of Madras 
and Kerala, AIR 1960 SC 1080 “the 
Supreme Court has laid down that’ the 
Madras Marumakattayam Act of 1932, 
wheretinder the members of the Malabar 
tarwad were given a right to. enforce a 
partition of tarwad properties or to have 
them registered as impartible. as provid- 
ed by the Madras Legislature in 1955 will 
not have extra territorial operation so as 
to effect the sthanis or their estate in 
Kerala. State in respect of properties 


situate in the quondam Cochin State. Jn- 


Jagir Kaur v. Jaswant Singh, AIR 1963 SC 
1521, the scope of the words, ‘reside’ and 
‘last resided’ in Sec. 488 (8), Cri..P. C. 
came to be considered, and it was held 
that the words must be understood with 
some ` limitation so that the jurisdiction 
conferred by that section does not ex- 
tend to places outside India, as other- 
wise the operation of the section would 
extend >to areas: over which the Indian 
Legislature has no legislative control, and 
that when Section 488 (8) speaks of a 
District, where a person last resided with 
his wife, it can only. mean “Where he 
last resided with his wife in any district 
-in India other than Jammu | and 
Kashmir. E a ee a 
The principle laid down by their 
Lordships. of ‘the Supreme Court in that 
ease is that the law.made.by a Legis- 
lature should have operation only within 
the territories over which it has legisia- 
tive control; and that even if the. legis- 
lative provision purports to` be wide in 
its amplitude, it has to be understood in 
a limited sense, so as to have operation 
within its territories. In this case the 
Kerala Act 26 of 1958, which brought in 
certain amendments to the Madras 
Marumakattayam Act. of 1932, cannot be 
said to have amended the Madras Act in 
its application - to Madras State. The 
amendment can have a limited operation 
restricted to the areas within the Legis- 
lative control of- the Kerala -Legislature. 
If the amendments. introduced .by the 
Kerala Act is deemed to. be operative in 
all places, where the Madras Maruma- 
kattayam Act operates, it will mean that 
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the Kerala Legislature is empowered to 
pass a law in respect of territories not 
subject to: its legislative control. That 
will normally offend Art. 245 of the Con~ 
stitution, for the Kerala Legislature can- 
not make a law having. an extra’ terri- 
torial jurisdiction. In Halsbury's Laws 
of: England, Vol. 36, 3rd Edn. at page 429, 
it is stated— 


“The persons to whan daie ap- 
piy. The- persons on whom a- particular 
statute is intended to operate are to be 
gathered from the language and puryiew 
or that statute (c); but the presumption 
is said to.be that Parliament is concern- 
ed with all conduct taking place within 


the territory or territories: for which it . 


is. legislating in the particular instance, 
and with'no other conduct (d). 
words,- the extent of. a statute (e) and 
the ° limits of its es are prima 
facie the same (f).” 


In Macleod. v. Atomer General of 
New South Wales. 1891 AC 455, the Judi- 
cial Committee had to. construe the scope 
of Section 54 of the Criminal Law Am- 


-endment Act, 1883 (46 | Vict. 17) which 


ran as follows: 


“Whosoever being married marries 
another. person during the life of the 
former husband or wife, wheresoever such 
second marriage takes place, shall be 
liable to penal servitude for 7 years.” 
and their Lordships held that the words 
“whosoever and wheresoever” must be in- 
tended to apply to those actually within 
the jurisdiction of the legislature and 
that there was consequently no jurisdic- 
tion in the colony to.try a person for 
the offence of bigamy alleged to have 
been committed in the United States of 
America. Their Lordships were of the 
opinion that if a wider construction is 
applied to the statute so. as to compre- 
hend all persons all over the world, the 
statutory provision would have been 
beyond ‘the jurisdiction of the Colony of 
New South Wales to enact such a law, 
that the -jurisdiction of that colony to 
enact a law should be confined with their 
own territories ` and that the maxim 
which has been more than once quoted 
‘éxtra territorium jus decidi impune non 
paretur’ would be applicable. to. such a 
case. Having _ regard to the ‘principle 
that a legislature can make a law so as 
to have operation within its own terri- 
tories, the amending law made by the 
Kerala Act: cannot: have any operation 
within the. territories of the Madras 
State, where the Madras Marumakattayam 
Act of 1932 is applicable, as otherwise, 
the Kerala Legislature would be making 
a law with extra territorial _operation, 
which At cannot do. 


. 5. The learned .. counsel for the 
respondent, however, refers to the deci- 


CALR | 


In, other 


b 
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sion `in Venkataraman: v. Janaki, 49 Mad 


LW 403 = (AIR 1939' Mad 595) as sup- 


porting his stand that the -personal law 
of the parties will continue to operate 
wherever they. are, and thatthe parties 
here being admittedly governed by tke 
Marumakattayam law will be bound Ly 
the amending law passed.by the Kera-a 
Legislature. ` In. that case, Venkata- 
ramana Rao, J. expressed the view that 


„the personal ‘law of..a person vin ell 


matters will-continue to govern him ard 
that he cannot get rid of it: however fixed 
his determination was and that. it must 
only be done ina’ mode recognised by 
law relying on the following. passage Df 
Mayne in his book on Hindu Law: | 

“A man cannot alter the. law applic- 


able to himself by: a mere ‘declaration 


that he is not a Hindu. “He can only 
alter his existing status by becoming a 
member of such a religion as ‘would des- 
troy’ that status - and give him a new 
one”. i : - 

No exception, can be- taken to the prin- 
ciple laid down in that case ‘that the’ per- 
sonal law of the parties cannot be got rid 


of. except’ by legislation or in a mcde - 


recognised by law.” But in. this case 
there are two personal laws in operatien; 
one is the Madras Marumakattayam Act 
of 1932 applicable’ to‘ all Hindus’ within 
its territories. governed by Maruma-~ 
kattayam Law of inheritance and ‘the 
other a different personal law that is 
the Madras Marumakattayam Act 1932, 
as amended ‘by the Kerala Act, which is 
in operation only in respect of Hindus 
living within Kerala State and govern- 
ed by the Marumakattayam law. If-che 
respondent’s contention were to be ac- 
cepted, all Hindus governed’ by Maruna- 
kattayam law: of inheritance’ will be gov- 
erned by two ‘pieces ‘of legislation,. one 
made by the Madras legislature and an- 
other madé by- the Kerala ‘Legislature. 
Such cannot be the situation. Under Ss.119 
and 120 of the States Reorganisation act, 
1956, the Madras Marumakkattayam Act 
of. 1932 will: continue to have opera‘ion 
in territories which have been -taxen 
away from the. composite State of Madras 
and added-to- the Kerala: State subgect 
to such adaptations and modifications as 
may be made, by the.Kerala Legislature 
in relation to such territories. .Th=re- 
fore, the . modifications made. by the 
Kerala ‘Legislature. to the Madras 
Marumakattayam Act of 1932 can Lave 
effect only. in: relation to the. territcries 
which -have come within. its legisletive 
control © ft ge ee 
‘ 6. © Ona: due. consideration of the 
matter, I am clearly:. of: the’: view that 


‘the rights: 6f ‘parties before me ‘hav2 to 


be governed -by: ‘the provisions of the 
Madras Marumakattayam Act without: the 
amendment made by the. Kerala -Act, 
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and that the respondent is not entitled 


‘to claim’ permanent alimony on the basis 


of Section 10-B of the Kerala Act 26 of 


. 1958. The civil revision: petition is, there- 


fore, allowed, but, in. the circumstances 
without ‘costs.. ` ' 


'- . Revision allowed, 
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.'. Madurai- Insurance Co.. Ltd:, Appel- 
lant v. M. Balasubramaniam and- another, 
Respondents. z REI i 
© A. A. O- No. 171 of 1968, D/- 19-3- 
1971, against order- of -Motor Accidents 
Claims Tribunal, Madras, in M. C. O., P, 
157 of 1966. .---° 

Motor Vehicles Act (1939), S. 110-B 
— Calculation of damages — If the victim 
of the accident neglects to treat the inm- 
jury and makes it more serious that 
factor has to be considered in computing 
the compensation — The liability for 
compensation cannot extend to what has 
happened due to such negligence. 

eS ate . {Para 6) 
; S. Ramasubramanian and S. P. In 
Palaniappa, for Appellant; L. J. Mansir, 
S5. K. Davey, R.: Krishnamurthy and R. 
Rajan, for Respondents. a 

. JUDGMENT:— This is an appeal 
filed by the appellant Insurance Co. 
against the decision of the Motor Acci- 
dents Claims Tribunal, Madras in M. A. 
C. T. O. P.: 157 of 1966. -There-was-an ac- 
cident. at- about .7-40 a.m. on 21-2-1966 
in front'of premises No. 43. Moore Street, 
Madras, when the lorry MDA 297 hit 
against a lamp post which in turn hit ` 
the right leg of the first respondent here~ 
in. Thereby the first respondent sustain- 
ed ‘injuries;; namely,’ deep and extensive 
laceration of the sole of foot heel and 
the back of right ankle joint with bleed- 
ing.. He was am inpatient in the General 
Hospital for’-some time. He claimed a 
compensation of Rs. 30,500 for the in- 
juries-sustained by him. The compensa- 
tion. of Rs. 30,500 claimed comprised cf 
Rs. 15000 for injuries, pain, suffering and 
shock and Rs. 15000 for loss of work, 
physical impairment and loss of future 
prospects and Rs.. 500 for expenses in- 
curréd. . The claim was resisted by the 
appellant Insurance -Co., as well as the 
second respondent herein, the owner -of 
the lorry, -on. various grounds. They 
denied that the- accident was as a result 
of any rash and negligent driving on the 
part of the driver-of the lorry. `` They 
alleged that the accident was due to the 
negligence of the’ first respondent ‘herein 


‘and -that, in. any event; the first respond« 


ent-was guilty of contributory négligence. 
IO/MIO/E341/71/MVI . o 
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It- was also pleaded by them that the 
lorry never came into direct contact with 
the first respondent. but he. was injured 


* on account of the -fall of the worn out 


lamp: post. which. was slightly hit by the 

lorry. They also pleaded that.the .com- 

pensation -claimed was highly ae 
ed. 


The Trbunal had’ found ¢ on considera- 


tion of, the materials adduced before it ` 


that the accident had occurred only -due 
to the rash and negligent driving of the 
‘lorry -and that: the first respondent. was 
not guilty cf any contributory négligence. 
On the quantum of compensation ‘the Tri- 
_ bunal held that a sum of-Rs; 12000, had 
to. be..awarded :for physical. impairment 


and, loss of, future. -prospects,, that further’ 


‘sums of Rs. 2000 and Rs. 500- are. pay- 
able as compensation for pain and suffer- 
ing’ and towards. medical expenses respec- 
tively. This, thė` total, e E ation 
awarded came to. Rs. 14500. . 


2, - Aw this. -appeal filed . by: the in? 


„surer, the question- of- -its -liability ` for 
. compensation” :has- not::been canvassed, 
- The learned.: counsel for. “the: . insurer 
‘fairly conceded. that the finding. given 


by the ‘Tribunal: that the: driver of ‘the : for- injuries: over his. right, foot ‘at that: 


‘stage; that he, had: extensive . laceration 


lorry’ caused the „accident ‘by: “his. rash 
and-negligent driving and-that there was 


no contributory negligence’.on the part . 


‘of the first respondent cannot be Success- 
fully challenged. - Hence ` this. court ‘has 
to proceed. on ‘the. ‘basis’ that: the liability 
of the insurer ‘to ‘pay: compensation: to 
the first respondent’ has been established: 
‘The only question, therefore: is: whether 
“the compensation awarded. ‘by ` the . Cad 
‘bunal -is Jus: ‘and reasonable, 3 


Be ‘The ‘learned coid “for. ‘the 
appellant.. brings to my. notice „certain 


- facts .the ` ‘significance of which. . ‘was 
neither noted or. considered - by the Tri- 
' bunal and contends ‘that. if those , facts 


are. kept .-in , mind. the: 


lity of. the. insurer. . It „is. :necessary, 


therefore, to consider the -facts referred - 


to by. the.learned; counsel. which. are not 


in much cor:troversy. - The ‘accident , OC- - 
curred on 2i- 2-1966- and . the . first res-. 


pondent - got “ himself admitted in .the 
General ‘Hospital immediately after. the 
accident and he was an..inpatient.: there 
till. 10-3-1966. From ‘11-3-1966 till 14-4- 
1966- the first.. respondent is said to have 
been treated cby -a private doctor as per 
the directions given by. the doctors in. the 
General ‘Hospital. Since, the. ‘wound . did 
not heal :properly, he again -got himself 
admitted in. the.. General- hospital on .15-4- 
1966. where-he was än inpatient till 15-5- 
1966. ‘In the frst week of; July 1966: he 


was- provided -with a surgical shoe but- 


that was found unsuitable and as à` rè- 


compensation- 
awarded by. the Tribunal will be found ` 
to be dis-preportionate to the. legal. -liabi- 


and: 14-4-1966, l 
placed: ‘before: the court “ag:to who “was 


time--when. he was 
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sult ulcers. developed. Once. again he 


got. himself admitted in the General hos- 
pital ` on . 22-7-1966 where he. temained 


. aS; an. inpatient’ till 7-12-1966. 


©- P. W. 3: the Plastic Surgeon . in the 
General ‘Hospital who attended -on the . 
petitioner: from . 15-4-1966- to .15-5-1966 
and ‘once again from 22-7-1966 - to - 7-12 
1966 has stated: that when. the first res. 
pondent :came to--the hospital on 15-4- 
1966 he recovered the wouwnd: with skin 
graft-to have- the: ulcer healed, that on 
the second -occasion ‘he had to cover the 
same area with full. thickness ‘skin,: that 
he advised::the: first respondent to wear | 
surgical -shoe:: that.: the. first respondent? 
cannot’ walk. without. a. specially padded - 
shoe.and that ‘the disability.is a perman- 
ent one. “He-has, however, admitted in ` 
cross-examination-. ‘that — when: the first. 
respondent, came to the hospital on 15-4- 
1966, he found the wound was infected : 


` and that there would not have . been. in- 


fection if the tissues had been ` cut and 
operated. earlier. P. W. 4 an- Assistant; 
Surgeon. in. the . . General . Hospital ‘who: 
treated the. first respondent . during the - 
period from 22-2-1966 to 10-3-1966 stated 
that the: first respondent - was:. admitted 


over the. sole. of: the. Fau foot heet aand. 


tee te 


was discharged on. io- 3. 1966. at his own 
request even though the. “wound: was not 
completely:. healed, . on: the, representation 
that ‘he would take further treatment as. 
an outpatient, and that but..for his .re- 
quest: he would not have. discharged. hav- 
ing regard to- the -nature of the ;wound. 
The. evidence: of P..W. 3. shows that if 
the first respondent, had remained in the 
General hospital : ‘as an inpatient.-for ĉon- 
tinuous treatment of the. wound, it would 
have - been: healed -and . the wound would 
not have. been- infected: leading -to. the 
skin _ grafting -and “to the “necessity to 


Wear ‘surgical . shoe. CAT Se 


-The fact- is clear that the. ‘first TES- 
konden. ‘got himself discharged froin the 
hospital “at his own’ request even: though 
the wound was not complétely Healed, 
much. against. the: -wishes -ofi the doctors 
in the ‘General hospital. Though the first 
respondent - is- said! to have“ béén. treated: 
by a ‘private | doctor ‘between 11-3-1966 
no- material: has- been 


the ‘person: who třeated- him and what 
was the’: treatment:‘that “was taken’ by 
him. If really the wound was treated 
by: a. private- doctor, -it would not: have 
become.‘ infected :as~ was found at: . the 
readmitted: in the 
General ‘Hospital: for the. -second time. If 
really. the first respondent had neglected 
to take the proper: treatment having got — 
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himself discharged from the General. Hos- 
pital: at his own request, he. should.be 
held ‘partly: responsible for- the wound 
becoming infected - and’ necessitating: a 
more serious treatment. In this’ case. az 
the initial ‘stage. when the first responden: 
was treated in the General Hospital be- 
tween ` 22-2-1966 and 10-3-1966, . the 
wound was -not so serious and that:-is 
why he was discharged when he re- 
presented . that.-he would take treatment 
as an` out-patient.. The first - respondent 
admittedly did not take: any treatment -a5 


an out-patient from the General Hospital’ 


’ after he’ was discharged on 10-3-1966. But 
his case was that he was being treated 
by a private doctor. No -evidence 5 
forthcoming .as to! what. happened after 
10-3-1966- till- 15-4-1966.. when’ he -was 
readmitted ` in the’ hospital - with ° the 
eae very much infected, 

‘The learned ‘counsel ‘for the ap- 
bellari ‘contends that though the first 
respondent is entitled to compensation for 
such injury:as' has ‘been caused as a 


result of ‘the accident, ‘the liability fer ~ 


compensation cannot extend’ to all things 
that had happened as a result of the 
first respondent neglecting tó ` treat the 
wound `` and making it much more a 
- serious one than it was before. There 
is some force in the. contention put’ for 
ward by the learned counsel. -‘If the first 
respondent had continued to remain: in 


the General Hospital after 10-3-1966 fcr . 


treatment- of the: wound, the. ‘wound 
- would have- healed . without. much diff- 


culty. ‘The wound became ‘infected. re- 


quiring a: much ‘more serious -treatmert 
than it was necessary ‘6riginally ‘and tke 
first respondent was the cause for such a 
state of things: ‘It cannot; therefore, ke 
said that the appellant. was liable for all 


that ts happened subsequent to the ac- os 


eigen’: 


5. ° The: Jearned’ counsel ‘then ` cor 
‘ends ak the. fixation of Rs. 12000 zs 
damages ‘for ` ‘the ‘physical impairment 
and loss of future prospects and for beirg 
necessitated to go every day ` in a Nae 
to his office was not justified’ It’. 
pointed out that the. compensation ae 
not be paid for’ the’ physical impairment, 


as'is found now, which was not eéntirefy 


due to the injury’ caused. by ‘the accident 
‘and that as:such,.'the. ‘entirety of the 
‘compensation of Rs. 12000- for physical 
impairment cannot be  directéd -tọ be 
borne by the insurer. “As regards the 
loss of future prospects it is urged, there 
is no material to show ‘that the first -res- 
pondent ‘had any prospects and that he 
lost those prospects because of the nhysi- 
cal impairment of his leg. It is the ev- 
dence of P. W:.1.that he can walk ard 
even climb up the stairs and this: evi- 
dence if referred to show that he: attends 


to his. nominal activities and there. is 
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no “evidence to show that: the first res- 


` pondent has suffered any:loss of emolu- 


ments, that.the. . first: respondent was 
working as: cashier receiving. a salary -of 
Rs. 475 p.m., at the time of this acci- 
dent, and. that- he continues to. -be in the 
same job even now. | 

~ 6° (On a, due don derat on. of the. i 
matter, I. consider :that :the fixation of 
Rs. 12000 as compensation for physical 
‘impairment and loss of future prospects 


is. somewhat excessive, especially when 


the physical. impairment of the first res- 
pondent as it exists. today was not entire- 
ly -due to- the accident.. -The first .res- 
pondent ; was also to blame for getting 
away .from . the hospital ‘without . the 
wound being properly healed and neglect- 
ing it for nearly a month without proper 
treatment,’ resulting the wound becom- 
ing infected, leading to a-more serious 
treatment... Though it is not possible. to 
apportion. the responsibility. -between the 
first. respondent and the : person. who 
caused the accident, -I ‘think it. is - rea- 
‘sonable to, fix a sum-of-Rs. 6000 as the 
appellant’s liability -towards the com-' 
pensation for- the physical impairment 
and loss of- future prospects.if any: How- 
„ever, in respect of the: other two heads, 


-that. is, pain, suffering and shock, and 
: for ‘medical expenses, -there is no room 


for interference from this court. , The 
award. under those heads. are, therefore, 
accepted. . 

OT Th: ‘the result, the appeal is 
partly allowed and the total compensa- 
tion payable -by the appellant is fixed 
at’ Rs. 8500 in modification of the com- 
pensation . awarded -by_. the Tribunal. 
There will: be no: order as to costs in 
this ia $ 

9s Appeal partly allowed. 





"AIR 1972 MADRAS 15 {V 59 C 10 
‘RAGHAVAN, J. 


Motor ‘Owners’ Insurance Co. Ltd. ah 
Petitioner v. V. Danjel and: another, Res- 
pondents. i 


“Civil Revyn. Pein: No.’ 1615 of 1968, 
D/- 15-3-1971, ‘against’ order of ` Motor 
Accidents ‘Claims Tribunal: Madras, in 
O. F. 583° of 1966. - = 


(A), Motor , Vehicles Act (1939), Sec- 
‘tion 96 (2) (b) (ii) —— Insurance Company 
can disclaim. liability for compensation’ 
where driver had no valid licence at the 
time of accident and was not disqualified 
from holding the licence.. - (Para 3) 


:  (B)- Constitution of “India, Art. “227 
— Comipensation awarded” ‘by Motor Ac- 
ident Claims Tribunal on a-'wrong in- 
terpretation of S. 96 (2)- (by (ii) of Motor 
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Vehicles Act (1939) — Held, as no ques- 
tion of jurisdiction was involved the 
order of compensation which was other- 
wise just could not be interfered with 
under Art. 227. (Para 4) 
-N. Sivamani, for Petitioner; Syed 
Ahmed, for Respondents. l 
ORDER:— The second respondent in 
the lower court is the petitioner herein. 
The above revision petition is directed 
against. the order in-O. P. No. 583 of 


1966 on the file of the Additional Claims - 


Tribunal, Madras under Section 110 (A) 
of the Motor Vehicles Act awarding com- 
pensation to the first respondent herein 
of Rs. 1330.. The first respondent filed 
the above O. P. claiming compensation 
of Rs. 5000 for-the injuries alleged to 
have been caused to him by the rash 
and negligent driving of the lorry MSY 
3068 belonging to the second respondent 
on 2-10-1966 at 9 p.m. in Walltax Road, 
Madras. The vehicle was insured to the 
petitioner-company. The Insurance Com- 
pany denied that the accident was 
brought about by any rash and negligent 
driving of the vehicle. In any event, it 
is contended that the claim is excessive. 
The Insurance Company raised further 
contention that the driver of the vehicle 
MSY 3068 by name Pakkiriswami did not 
hold a valid licence to drive the vehicle 
at the time of the accident. The licence 
held by him expired on 12-2-1966 itself. 
The Insurance Company therefore con- 
tended that they are not liable to meet 
the claim. 

2. The Tribunal held that the 
vehicle was run in rash and negligent 
manner and that the compensation pay- 
able would be Rs. 1330. ‘Dealing with 
the insurance company’s contention ‘the 
tribunal held on a construction of Sec- 
tion 96 (2) (b) (ii) that the -driver held 
a valid driving licence which expired on 
12-2-1966, and although the accident oc- 
curred on 2-10-1966 subsequent to the 
expiry of the licence the driver was not 
suffering from any disqualification from 
holding the licence. With the result the 
contention of the insurance company was 
repelled and a decree was passed against 
the insurance company also. 

3. The Insurance Company has 
filed the present revision petition and the 
only contention raised relates to the 
proper construction of Section 96 (2) (b) 
(il) which is repeated in the insurancé 
policy Ex. R. 1. I set out below the pro- 
visions of Section 96 (2) (b) (Gi: 

*96(2). No sum shall be payable by 
an insurer under sub-section (1) in res- 
pect of any judgment unless before or 
after the commencement of the proceed- 
ings in which the judgment is given the 
insurer had notice through the court of 
the bringing -of the proceedings, or in 
respect of any judgment so long as ex- 


M. O. I. Co. v. Daniel (Raghavan J.) 
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ecution is stayed thereon pending an ap- 
peal; and an insurer to whom notice- ci. 
the bringing. of any such proceeding is 
so given shall be entitled to be made a 
party thereto and to defend the. action 
on any of the following grounds, namely, 

(b) that there has been a breach of 
a specified condition of the policy, being 
one of the following conditions, namely— 

OENE POATE l 

(ii) a condition excluding driving by 
a named person or persons or by any 


‘person who is not duly licensed, or by 


any person who has been disqualified for 
holding or obtaining a driving licence 
during the period of disqualification; or 
Analysing sub-clause (b) (ii) the position 
is as follows. The liability of the: In- 
surance Company is excluded (1) when 
the vehicle is run by a named person or 
persons who are excluded, (2) when the 
vehicle is driven by a-person who is not 
duly licensed, (3) when the vehicle is run 
by a person having a licence but dis- 
qualified for holding the licence and 
(4) when the vehicle is run by a person 
who has: obtained a driving licence dur- 
ing the period of disqualification. The 
disqualification referred to in the second 
limb may be (1) for holding the licence . 
or (2) for obtaining the licence. The 
disqualification for holding the licence in 
the first case can only be with reference 
to the licence held by him. In the se- 
cond case, the -disqualified person seeks 
to obtain a licence during the period of 
disqualification. In both cases the liabi- 
lity of the Insurance company will be 
excluded. The learned counsel for the 
respondent contends that it is sufficient 
if the driver of the vehicle has. a licence 
at some anterior point of time that the 


licence need not be in force at the time 


of the accident, and that if he is not 
disqualified Cl. (ii) of Section 96 (2) (b) 
is not attracted’ and. consequently the 
insurance company is liable. I am un- 
able.to accept this contention. As stated 
above, the liability of the Insurance com- 
pany is excluded (1) when atthe time 
of the accident the driver while duly 
licenced is disqualified from holding such 
licence and (2) when during the dis- 
qualifying period he somehow seeks to 
obtain a driving licence. In the present 
case the driver did not have a valid 
licence on the date of the accident. and 
he was not disqualified from holding the 
licence. Under those circumstances. the 
Insurance company is entitled to rely on 
5. 96 (2) (b) (ii) and. disclaim liability. 


å. The above civil revision peti- 
tion arises under Art. 227 of the Con- 
stitution. It is no doubt true that the 
question of law as to the interpretation 
of Section 96 (2) (b) (ii) of the Act arises 
for consideration. But the esnin of 


Pi 
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law is not a question of jurisdiction end 
I am not inclined to set aside the just 
order of the Tribunal awarding ccm- 
pensation to the injured respondent. The 
civil revision petition is dismissed. There 
will be no order as to costs. j 
Petition dismissed. 





AIR 1972 MADRAS 17 (V.59 C 11) 
K. VEERASWAMI, C. J. AND RAGHA- 
VAN, J. 


The Returning Officer (Special Off- 
cer) Tiruchirapalli Municipality and an- 
other, Appellants v. S5. Ramachandran 
and others, Respondents. 


Writ Appeals Nos. 24 to 37 of 1871, 
D/- 10-3-1971, against judgment of 
Ramaprasada Rao, J. in W. P. Nos, 4399 
to 4412 of 1970, D/- 18-1- 1971. 


. Municipalities — Madras District 
Municipalities Act (5 of 1920), Sectior 49 
(2) (zg) — Disqualification under — To 
incur disqualification under the seciion 
the arrears must be due and capable 
of being realised, by way of demand 
or notice. Where on the date of filing 
nomination paper a candidate is’ not 
liable to pay the dues on account of 
stay order of the Court, he does not 
incur disqualification under the section 
and his nomination paper cannot be re- 
jected on that ground. Writ Appeal No. 
492 of 1967 (Mad), Rel. on. 

(Para 2) 


Cases Referred: Chronological Paras 

(1967) Writ Appeal No. 492 of 1967 
(Mad), M. Manickam v. B. R. Ven- 
katachalapathi 2 


Govt. Pleader, for Appellants; M. S. 
Venkatarama Iver, for K. Sarvabhauman 
and K. Sampath, for Respondents. 


K. VEERASWAMI, C. J.:— The 
common. point.in these appeals is whe- 
ther the respondents had sustained dis- 
qualification under Section 49 (2) (2 of 
the Madras District Municipalities Act. 
There is no dispute that on the date of 
filing nominations to wit, 14th Decem- 
ber 1970, there was an order of surcharge 
against each of the respondents, waich 
made them jointly and severally lable 
to the Municipality in a certain sum. 
Against the orders of surcharge, taere 
were appeals, but they ` failed.” From 
the appellate orders, further apreals 
were filed to this court, which are said 
to be pending. On 16th December 1970, 
the nominations of the responcents 
were rejected on the ground of the dis- 


qualification under the provisions we 
mentioned. The order rejecting the 
nominations was quashed by Rema- 


prasada Rao, J. on the ground that 
though the first part of Section 4E (2) 
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(£) was senate the second part of it 
was not. 


2e We are in “entire agreement 
with the learned Judge. It is argued 
for the appellants that once the sur- 
charge order was made, of which the 
respondents had notice,. the conditions 
for sustaining the disqualification under 
Section 49 (2) (g) had been satisfied. 
We do not accept this contention for 
this reason. On the date of filing the 
nominations, there was an order of 
stay in operation, the effect of which 
was that so long as it was in force, 
although the surcharge order was in 
operation and therefore the liability of 
the respondents existed, they could not 
have been called upon to pay the 
amount. The second part of Section 
49 (2) (g) contemplates that not only 
there should be an arrear and that 
it should be due for payment, but it 
must be such ‘in respect of which a 
demand could be made for payment 
and that the time stipulated for pay- 
ment had expired. In other words, it 
was not enough that there was arrear” 
and due.’ But what was due should 
be capable of being realised by way 
of demand or notice. When the res- 
pondents by reason of the stay orders 
were not liable to pay the amount, we 
are of opinion that the second part of 
section 49 (2) (æ) is not satisfied. Reli- 
ance was placed for the appellants on 
an order of Srinivasan and  Sadasi- 
vam, JJ. in Writ Appeal No. 492 of 
1967 (Mad), M. Manickam v. B. R. Ven- 
katachalapathi. But, there, before the 
suit was filed to recover the arrears, as 
the records showed, several demands 
had been made. by the Panchayat for 
refund of the money remaining with 
the candidate, but the demands were 
not complied with. This is what the 
learned 2 udges stated— 


“It ‘appears from the records of 
the suit that demands had been made 
upon the appellant by the Executive 
Officer prior to the filing of the suit. 
The plaint itself would have constitut- 
ed a demand or notice’ of claim.” ` 
That is not the case here. The ques- 
tion is not whether the respondents 
had notice of the arrear. The stay 
order of this court effectively prevent- 
ed the respondents from sustaining the 
disqualification under Section 49 (2) (g) 
on the date of the filing of nominations. 

On that view, the appeals are dis- 
missed. No costs. 


Appeal dismissed. 
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AIR 1872 MADRAS 18 (V 59 C 12) 
PALANISWAMY, J. 
M. R. Pratap and another, Petitioners 


v. The Dir2ctor of Enforcement, New 
Delhi, Respcndent. 


Writ Petn. Nos, 3004 and 3005 of 
1969, D/- 123-1971. 


(A) Foreign Exchange Regulation Act 
(1947), S. 23 (1) — Penalty and procedure 
— Filing of complaint under S. 23 (1) 
without follewing procedure under Sec- 
tion 23 (d) GO) does not bar initiation of 
proceedings under S. 23-D (1) — (X- 
Ref:— Foreign Exchange Regulation Act 
(1947), S. 22D (1)). (Para 8) 

There is 
that once prosecution is laid under Sec- 
tion 23 (1) without complying with Sec- 
tion 23-D (1) such an initiation of pro- 
secution wotld be a bar against initia- 
zion of proceedings under S. 23-D (1). 
It is only an irregularity and there is 
nothing in orinciple nor on authority 
that once an irregularity is committed 
the correct procedure cannot be follow- 


(Para 8) 
(B) Foreign Exchange Regulation Act 
(1947), S. 23 (1) — Penalty and pro- 


cedure — Complaint under S. 23(1) filed 
first instead of holding enquiry under 
S. 23-D (1) — Adjudication proceeding 
under S. 23-D (1) sought. to be initiated 
afterwards — Doctrine of necessity does 
not apply — (X-Ref:-— Foreign Exchange 
Regulation Art (1947), S. 23-D (1)). 
(Para 22) 


Where ee of following the pro- 
per procedure of holding enquiry under 
Section 23-D (1) and then filing the com- 
plaint under Section 23 (1) the process 
was reversed and after filing the com- 
plaint, the acjudication proceedings were 
sought to be initiated by the authority. . 

Held, thet the doctrine of necessity 
could not be availed of by the authority, 
The mistake committed by him cannot 
entitle him to invoke the doctrine of 
recessity and he was not entitled to take 
advantage of his own mistake. Case law 
discussed. (Para 22) 


(C) Foreign Exchange Regulation Act 
(1947), S. 23 (1) — Penalty and procedure 
—- Officer ‘sanctioning prosecution on 
basis of certcin facts cannot be held to 
have determined any issue or to have 
come to any definite conclusion — (X- 
Ref:—- Foreign Exchange Regulation Act 
(1947), S. 23-D (1)). (Para 18) 

If an officer comes to a prima facie 
conclusion on the. basis of certain facts 
and takes action either by sanctioning 
prosecution or by issuing show cause 
notice, he carmot be said to have deter- 
mined any issue or to have come to any 
dəfinite conclusion on any matter sanc- 
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no indication in the Act. 
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tioning prosecution or issuing show cause 
noice is a necessary preliminary before 
taking further action in certain cases. If 
they are mere formalities. the doing of 
those acts would not by itself disqualify 
the authority concerned from holding the 
enquiry. But this does not apply where 
enquiry under Section 23-D (1) was a 
first step to filing the complaint under 
Section 23 (1) and the process was re- 
versed. Case law discussed. (Para 18) 


Cases Referred: Chronological. Paras 


(1970) AIR 1970 SC 494 (V 57)= 
1970 Cri LJ 588, Rayala Corpn. 
' (P) Ltd. v. Director of Enforce- 
ment, New Delhi 2, 6, 18, 22 
(1957) AIR 1967 SC 408 (V 54)= 
1961-2 Lab 'LJ 117, Andhra 
Scientific Co. v. Seshagiri Rao 12 
(1957) AIR 1967 Pat 43 (V 54)= 
1967-2 Lab LJ 540, Anil Behari 
v. State of Bihar 19 
(1967) 1967-2 WLR 136 = 1967-1 
AC 551, Jeffs: v, New Zealand 
Dairy Production and ‘Marketing 
Eoard = 20 
(1965) AIR 1965 SC 1303 y is 
1965-2 SCA 305, A. P. 
Corpn. v. Sal i Trans- 


ports (P) Ltd. Guntur . 10 
(1963) 1963-2 WLR 860. 1964-1 

QB 507, Morgan v. Bowker 15 
(1962) ATR 1962 All 117 (V 49), 

Laxmichand v. State of U. P. 20 


(1961) AIR 1961 SC 82 (V 48)= 
1961-1 SCR 642, J. Y. Kondala 
Rao v. Andhra Pradesh S. R. T. 
Corpn. t4 
(1960) AIR 1960 Madh Pra 273 
(V 47) = 1960 Jab LJ 340. Dukhu- 
ram Gupta v. Co-op. Agri. As- 
_ sociation Ltd. Kawardha 16 
(19:9) AIR 1959 SC 308 (V 46)= 
1958 Andh LT 1014, Nageshwara 
Rao v. A. P. Road Transport 
Corpn. 10 
(1957) AIR 1957 SC 425 (V 44)= 
1957 SCR 575, Manaklal v. Dr. 


-Prem Chand 9 
(1952) AIR 1952 SC 405 (V 39)= 
1953 SCR 126, Rameshwar 
Baartia v. State of Assam . 17 


(1948) AIR 1948 PC 82 (V 35)= 

2 Cal WN 325, Gokulachand 
- Dwarkadas v. King 17 
(1948) 1948 AC 87 = 1947-2 All 

ER 289, Franklin v. Minister of 

Town and Country Planning 11 
(1947) 333 US 683 = 92 L Ed 1010, 

Federal Trade Co. v. Cement In- 

stitute - 13 
(1926) 1926 AC 586 = 95 LJKB 

730, Frome United Breweries Co. 

v. Bath Justices ` 9 
(1924) AIR 1924 Nag 23 (V 11)= 

25 Cri LJ 171, roe Mahar, 

In re E7 


1972 M. R. Pratap v. Director of Enforcement 
{1889) ILR 16 Cal 766, Queen Em- India. 

press v. Sarat Chandra Rakhit 17 
(1866) 1 HL 93, Mersey Docks 

Trustees v. Gibbs 20 


V. K. Thiruvenkatachari for N. C. 
Raghavachari, N. < Varadachari, K. 
Lakshmikumar, for Petitioners; S. Govind 
Swaminathan, Advocate General for G. 
Ramaswami Addl. Govt. Pleader, or 
Respondent. 


ORDER:—- M. R. Pratap, the peti- 
tioner in W. P. 3004 of 1969, is che 
Managing Director of Messrs. Rayala 
Corporation (Pvt.) Ltd., the petitioner in 
W. P. 3005 of 1969. The company is 
carrying on the business of manufacture 
of Halda typewriters out of the mate- 
rials imported from abroad. The res- 
pondent in both the petitions is the 
Director of Enforcement, New Delhi, ap- 
pointed by the Central Government 
under the Foreign Exchange Regulation 
Act, 1947 (hereinafter referred to as the 
Act) for the purpose of enforcing the 
provisions of that Act. On 20th and “1st 
December 1966, the premises of the com- 
Pany were raided by the Enforcement 
Directorate and certain records were 
seized at that time. Some enquiries were 
made subsequently. On 25th ` August 
1967, a notice was issued by the res- 
pondent to the petitioners asking ther. to 
show cause as to why adjudication wro- 
ceedings should not be instituted against 
them for violation of certain provisions 
of the Act on the allegation that a total 
sum of (Swedish Kronars) 2,44,713.70 
had been deposited in a bank acccunt 
in Sweden in the name of Pratap at the 
instance of the company and that the 
said Pratap had failed to surrender i: to 
an authorised dealer as required urder 
the provisions of the Act. They vere 
required to show cause in writing wichin 
14 days of the receipt of the novice. 
Thereafter, some correspondence went. on 
between the petitioners and the res- 
pondent. On 4-11-1967, another nctice 
was issued by the respondent addressed 
to Pratap stating that he had acquired 
a sum of S. W. Krs. 88,913.09 during the 
period 1963 to 1965 in Stockholm, that 
he was holding that sum in a bank ac- 
count and did not offer or cause it to be 
offered to the Reserve Bank of Indie on 


behalf of the. Central Government and 


that he had contravened certain provi- 
sions of the Act. He was called upon 
to explain within 15 days from the date 
of receipt of that notice. A similar show 
cause notice was issued to the company 
in respect of the same amount on 20th 
January 1968 mentioning the deposit in 
the name of Pratap and failure of the 
company to surrender the amount and 
giving an opportunity to the company to 
produce the permission or special 2x- 
emption from the Reserve Bank of 
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On 16th March 1968, another 
notice was issued to both the petitioners 
to show cause in writing within 14 days 
from the date of receipt of that notice 
why adjudication proceedings as con- 
templated by Section 23-D of the Act 
should not be taken against them in res- 
pect of a sum of S. W. Krs. 1,55,801.41 
which was said to be held in a bank 
account in Stockholm in the name of 
Pratap. It was alleged that in respect 
of that amount both the petitioners had 
contravened certain provisions of the 
Act. That notice also mentioned that it 
was being issued in supersession of the 
first show cause notice dated 25th August 
1967 and further added that it had since 
been decided to launch a prosecution in 
respect of Sw. Krs. 88,913.09. This 
amount of Sw. Krs. 88,913.09 was the 
amount in respect of which the two 
notices of 4th November 1957 and 20th 
January 1968 were issued to the two peti- 
tioners, while the notice dated 16th 
March 1968 for the adjudication proceed- 
ings related to the balance of the amount 
arrived at by deducting that sum from 
the original sum of Sw. Krs. 2,44,713.79. 
On 17th March 1968, a complaint (C. C. 
No. 8786 of 1968 on the file of the Chief 
Presidency Magistrate, Madras) was filed 
against both the petitioners for contra- 
vention of certain provisions of the Act. 
In addition, the complaint also charged 
that the two petitioners had violated cer- 
tain provisions of the Defence of India 
Rules. Thereupon, the two petitioners 
moved this court under Section 561-A, 
Criminal P. C., praying that the prosecu- 
tion may be quashed. This court quash- 
ed the complaint in respect of one of the 
offences alleged therein and dismissed 
the petitions otherwise. This court, 
however, granted certificates to the peti- 
tioners to the effect that the cases were 
fit for appeals to the Supreme Court. 


2. The petitioners then moved the 
Supreme Court in Crl, Ap. Nos. 18 and 
19 of 1969. On 2-5-1969 the Supreme 
Court allowed the appeals and quashed 
the complaint. The detailed reasons for 
the judgment were given on 23-7-1969 
(vide Rayala Corporation v. Director of 
Enforcement, AIR 1970 SC 494). 


3: One Lennart Schussler, a forei- 
gner, is one of the directors of the com- 
pany. He happened to pass though New 
Delhi on his way to Sweden on 9-4-1966. 
The Enforcement Directorate officers 
questioned him and he was detained by 
an order of the Foreign Registration offi- 
cer. A show cause notice was issued to 
him by the respondent as to why adju- 
dication proceedings should not be held 
against him. As Lennart Schussler was 
prohibited from leaving India, he filed 
W. P. 48 of 1969 on the file of the 
Supreme Court praying to quash the pro- 


20 Mad. ([Prs. 3-6] 


hibitory order passed by the Foreign Re- 
gistration Officer and for the issue of a 
writ of Habeas corpus. When that writ 
petition was pending, the respondent . ob- 
tained sanction of the State of Madras 
to. prosecute Pratap and Lennart Schus- 
sler under Section 120-B, I. .P. C. read 


with Foreign Exchange, Regulation Act 


and filed a complaint (Case: No. 5438 of 
1969 on the file of the Chief Presidency 
Magistrate,- Madras) on the allegations 
that those two accused conspired and 
committed acts in violation of the pro- 
visions of the .Act. Against this com- 
plaint, Pratap and Lennart Schussler filed 
two petitions in this court praying to 
quash the complaint. This court re- 
jected those . applications but granted 
certificates for 
Court. Appeals Nos; 113 & 163 of 1969 


were filed against those orders before 


the Supreme Court. The Supreme Court 
dismissed those appeals holding that the 
prosecution under Section 120-B, I. P. C. 
could be - proceeded with. 
Schussler has since left India after giving 


bank guarantee for a sum of Rs. 1,50,V00. — 


On 6-9-1969, the respondent issued sepa- 
rate notices to Pratap and. the company 
asking them to show cause why- adjudi- 
cation proceedings should not be held. 
These writ petitions have ` been filed 
challenging the. validity of those notices 
and praying that those notices may be 
quashed on.the ground -that they .are 
void and illegal -and without jurisdiction. 


4, Mr. V. K. Thiruvenkatachari 
appearing for the petitioners, urged the 
following contentions:— 


i) Prosecution having been. once 


launched, though. it- has been quashed, . 


there is no jurisdiction under the Act to 
hold adjudication proceedings for the 
same alleged violation; 

(ii) The present Director of Enforce- 
ment, Mr. Wagh filed the. second. com- 


plaint in C. C. 5438 of 1969 alleging com- ` 


mission of certain offences. and has come 


‘to the definite conclusion that. the -peti- 
tioners have violated’ certain’. provisions. 


of the Act. He has already pre-judged 
the issue against the petitioners: and -has 


thereby rendered -himself incompetent to 


hold the adjudication proceedings; and 
(iii) The Director himself conducted 


or ‘supervised the investigation and hence - 


he is disentitled to hold the. enquiry. 


5. To. appreciate the. foregoing 
contentions, it is necessary to refer to 
certain sections of the Act.. 
tant sections are Ss, 23 & 93-D. Omitting 
portions which are not relevant, Sec. 23 
reads thus: 

“23 (1) If any person contravenes the 
provisions of Section 4, S. 5 S. 9 or 
sub-section. (2) of S...12 or of any: rule, 
direction or order made thereunder, he 
shallk— -~ ` 
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(a) be liable to such penalty not ex- 
ceeding three times the value of the 
foreign exchange in respect of which the 
contravention has taken place, or five 
thousand rupees, whichever is more, as 
may be adjudged by the Director of En~ 
forcement in the manner peneperct pro~« 
vided, or 


(3). No court shall take daenna 

' (a) of any offence punishable under 
sub-section (1) except upon complaint in 
writing made “by the Director of En- 
forcement, or 


Section 23-D reads: 


23-D(1). For the purpose of adjudg~ | 


ing under Cl. (a) of sub-section (1) of 
S. 23 whether any person has committed 


 contravention,: the Director of Enforce- 


ment shall hold an inquiry in the pre- 
scribed manner after giving .that person 


‘a reasonable . opportunity of ‘being heard 


and if, on such inquiry, he ‘is satisfied 
that the person thas’ committed the con- 
travention, he may “impose such penalty 
as he thinks fit in accordance with the 
provisions of the said S.. 23: 


Provided that, if at any "stage ` ‘of the l : 


inquiry, the Director of Enforcement is 
of opinion that having regard to the cir- 
cumstances of the case, the penalty which 
he is empowered to. impose would not 
be adequate. he shall instead of impos- 
ing any -penalty himself; make ‘a com- 
plaint in writing to the court; 

(2) While holding an enquiry under 
this section, the Director of Enforcement 
shall have. power to summon and en- 
force the attendance of any person to 
give evidence. or to produce. a docu- 
ment or any other’ thing which, in the 
opinion of the Director of Enforcement 
may be useful. fòr, or relevant to, the 
subject-matter of the inguiry. 


Faeseeaeteasesaan: * 


6. . In AIR” .1970 SC 494 the 


_ Supreme Court.considered the scope of 


Section .23 (1) and 23-D (1). The ques- 
tion considered ‘was whether the Director 
of Enforcement, without following the 
procedure under Section 23-D, is entitled 


to straightway file -a complaint under 


Section 23. (1)... As already noticed, ex- 
cept issuing notices- to the petitioners 
stating that adjudication proceedings 


would be instituted, such proceedings 


‘were not initiated and conducted in ac- 
cordance with the rules framed under 


the Act. All that was done was to call 
upon ..the petitioners to -offer their. ex- 
planations, and thereafter some investiga- 
tion was made.- Afterwards a complaint 


‘was straightway filed. Section 23 (1)'no 


doubt not in terms-say that the pro- 
secution could be ‘launched for the con-« 
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travention of the provisions of the sec- 
tions enumerated therein only if certain 
conditions are satisfied. -But Sec. 23-D, 
which was introdučed by Parliament ty 
the Foreign Exchange Regulation (Am- 
endment) Act 1957, makes it clear that 
the procedure laid down in Sec. 23-D (1) 
should be. first followed in all cases in 
which proceedings: are intended to be 
taken under Section 23 (1). Reading Sez- 
tions 23 (1) and 23-D- (1) the Supreme 
Court held. that whenever there is ary 
contravention of any section or rule 
mentioned in Section 23 (1), the Director 
of Enforcement must first proceed under 
the principal clause of Section 23-D (1) 
and initiate proceedings for adjudication 
of penalty. ` He can- at that stage, at kis 


discretion, choose to file -a complaint in 


a court for. prosecution of the person 
concerned for the. offence under S., 23 (2). 
As to what the Director of Enforcement 
should do is pointed out by the SUprTeTIe 
Court at page 498:— 


"In thus introducing two. different 


proceedings Parliament put in the fore- 
front proceedings for penalty to be. tak=n 
by the Director of Enforcement >y 
taking up adjudication, while the punish- 


ment to be awarded by the court, upon 


conviction, was mentioned as the second 
type of proceeding that could be resorted 
to. Section 23-D (1) is also divisible irto 
two parts. The first part lays down what 
the Director of Enforcement has to do 
in order to. adjudge penalty under Sec- 


tion 23 (1) (a), and the second part, .ccn-. 


tained in the proviso, gives the power 
to the Director of Enforcement to file 
a complaint instead of imposing a pena_ty 
himself. In our opinion, these two Sec- 
tions 23 (1) and 23-D (1) must be read 
together, so that the procedure laid down 
in Section 23-D (1) is to ‘be followed in 
all cases in which proceedings are inter.d- 
ed to be taken under S. 23 (1). The effect 
of this interpretation is that whenever 


there is any contravention of any section . 


or rule mentioned in 5, 23 (1), the Dirac- 
tor of Enforcement must first proceed 


under the principal clause. of S. 23-D (1) ° 


and initiate proceedings. for adjudicat.on 
of penalty. He.cannot at that stage, at 
his discretion, choose to filé a complaint 
in a court for prosecution of the person 
concerned for the offence under S=c« 
tion 23 (1) (b). The Director of Enforze~ 
ment can. only file-a complaint by acting 
in accordance with the proviso to Sec- 
tion 23-D (1), which clearly lays down 
that the complaint is only to be filed in 
those cases where, at any stage of the 
inquiry, the Director. of Enforcement 
comes to the opinion that, having regard 
to the circumstances of the case, the 


_ penalty which he is empowered to m- 


pose would not be adequate. ` Until -his 
requirement is satisfied, he cannot make 
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a complaint to the court for prosecution - 
of the person concerned under Section 23 
(1) and (b):” 

J In the above view, the Supreme 
Court quashed the complaint filed by the 
respondent against the petitioners as the 
respondent did not follow the procedure 
under Section 23-D (1). So far as the 
complaint fled against Pratap and Len- 
nart Schussler alleging commission of of- 
fences -as a result of conspiracy punish- 
able under Section 120-B, I. P. C. is con- 
cerned, the Supreme Court held that this 
prosecution could proceed even though 
the procedure under Section 23-D (1) has 
not been followed. It is contended on 
behalf. of the petitioners that the initia- 
tion of the complaint against these two 
petitioners, though that complaint was 
quashed by the Supreme Court, precludes 
the respondent from initiating proceedings 
under Section 23-D (1). In this connec- 
tion reference was made to the affidavit 


. of one Sri Ramachandran, who, as the 
then Director of Enforcement, filed the 


first complaint. That affidavit appears to 
filed before the Supreme 
Court at the time of the hearing of Crl. 


' Ap. 18 and 19 of 1969 perhaps finding 


that the Director of Enforcement had not 
expressed his conclusion that the penalty 
which he was empowered to impose 
would not be adequate and that, there- 
fore, he. filed the complaint. In that 
affidavit, Sri Ramachandran alleged: 
“That during the course of the en- 
quiry in the case of Messrs Rayala Cor- 
poration (P) Ltd., and another, on the 
material before me and having - regard to 
the circumstances of the case, I came to 
the conclusion that the penalty that I. 


=- Was empowered to impose would not have 


been adequate and that the case requir- 
ed to be tried by a Magistrate and, there- 
oe filed a complaint on the 17th March 

But the Supreme Court declined to 
give any weight to that affidavit. On 


‘the materials placed before the Supreme 


Court, .it was-observed at page 501— 
“there is no material at all to show 

that any proceedings were taken in the 
manner indicated by the rules referred 
to above. There does not appear to have 
been any cause shown by either of the 
two accused, or consideration of such 
cause by the: respondent to decide — 
whether adjudication proceedings should 
be held: ...........005- 

At page 502 it was observed: 

-© “The record before: us, „therefore, 
does not show that any material at all 
was available to the respondent in the 


‘course of the enquiry under S. 23-D (1) 


on the basis of which he could have 
formed an opinion that it was a fit case 


. for making a complaint on the ground 


that he would not be able to impose 
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adequate penalty. The complaint has, 
therefore, to be held to have been filed 

without satisfying the requirements and 
conditions of the proviso to S. 23-D (1) 
of the Act and is in violation of the safe- 
guard provided by the Legislature for 
such contingencies”. 

8. From the foregoing observa-~ 
tions of the Supreme Court, the posi- 
tion comes to this. 
affidavit of the said Sri Ramachandran, 
the prescribed procedure under Sec- 
tion 23-D (1) was not followed before 
the complaint was filed and there was 
no finding that the complaint became 
necessary on account of the respondent’s 
opinion that the’ punishment which he 
. could impose would not be adequate. Mr. 
Thiruvenkatachari' contended that not- 
withstanding the absence of such a find- 
_ing, the fact that a complaint was filed 
was itself sufficient to disentitle the res- 
pondent from initiating proceedings 
under Section 23-D. JI am unable to ac- 
“cept this argument. There is no indication 
in the Act that once prosecution ‘is laid 
under Section 23 -(1) without complying 
with Section 23-D, such an initiation of 
prosecution would be a bar against 
initiation of proceedings under 8. 23-D 
(1). All that has happened is that an 
irregularity was committed in filing the 
prosecution without following the proper 
procedure of holding the enquiry first 
under Section .23-D (1). On account of 
that irregularity the prosecution has been 
quashed. There is nothing in principle 
nor on authority that once such an ir- 
regularity .is committed, the correct pro- 
cedure cannot be followed. The argu- 
ment advanced on behalf of the peti- 
Itioner, if accepted, would lead to un- 
desirable results.’ The intendment of the 
legislation would be defeated if this con- 
tention were to prevail. The irregularity 
in the procedure would not obliterate 
the liability of the person against whom 
such irregular proceeding was taken. 
Cases are not uncommon where, on ac- 
count of some initial defect, they may 
fail in the first instance, but it could be 
properly instituted . subsequently after 
following the prescribed procedure. . For 
instance, if a complaint which requires 
prior sanction is filed without prior sanc- 
tion and is dismissed for want of sanc- 
tion, there is nothing in law to prevent 
the authority concerned from obtaining 
the sanction and filing a fresh complaint 
for the same alleged offence. I do not 
find any substance in the argument that 
the filing of the complaint under Sec- 
tion 23 (1) without following the pro- 
cedure under Section 23-D (1) bars the 
initiation of proceedings under Sec- 
tion 23-D (1). 

9. The next contention urged on 
behalf of the petitioners is that the res- 
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pondent, by reason of the allegations 
made in the complaint filed against 
Pratap and Lennart Schussler, has indi- 
cated clearly that he has come to a 
definite conclusion that certain provisions 
of the Act have been violated by the 
petitioners and that inasmuch as he 
has already pre-judged the issue, he is 
disqualified to hold the adjudication pro- 
ceedings. In the complaint filed by Sri 
Ramachandran against the present peti- 
tioners in C. C. No. 8736 of 1968, elabo- 
rate details were given to make out a 
case of commission of several offences 
under the Act. Practically the allega- 
tions made in that complaint were re- 
peated by his successor Mr. Wagh in his 
complaint in C.C. 5438 of 1969. After 
setting out the several facis, it was stated 
in that complaint in paragraph 9: 


_ “Thus it is clear.that A.1 and A.2 
agreed to commit illegal acts, .namely, 


acquisition by A.2 of foreign exchange 


illicitly and retaining the same abroad 
without -surrendering the. same to the 
Government of India and also to defraud 
the Government of India of Foreign Ex- 
change thereby contravening Ss. 4 (3), 
5 (1) (e) and 9 of the Foreign Exchange 
Regulation Act and Rule 132-A of the 
Defence of India (Amendment) Rules 
1964 and further that between August 
1963 and 1966 A.l and A.2 in pursuance 
of the said agreement did commit acts 
in contravention of Sections 4 (3), 5 (1) 
(e) and 9 of the Foreign Exchange Re- 
gulation Act and Rule 132-A of thé De- 
fence of India (Amendment) Rules, 1964, 
and thereby committed offence punish- 
able under Section 120-B, I. P. C. read 


. with Sections 4 (3); 5 (1) (e) and 9 of the 


F. E. R. Act and Rule 132-A of the De- 
fence’ of India (Amendment) Rules 1964.” 
That complaint was wound: up with the 
prayer that the said complaint may be 
tried along with C. C. 8736 of 1968. Re- 
ferring to the aforesaid allegation it is 
the petitioners 
that it is unequivocally clear from the 
above passage that Mr. Wagh has already 
come to the conclusion: that the peti- 
tioners have contravened the. provisions 
of the Act referred.to therein and there- 
by: committed ‘the offences mentioned 
therein: It is, therefore, contended that 
in the adjudication proceedings the said 
Mr. Wagh cannot be expected to keep an 
open mind and consider the matter with- 
out bias. It is, therefore, contended that 
the proceedings initiated by him should 
not be allowed to be proceeded with. In 
support of the contention that bias is a 
serious infirmity in a quasi-judicial pro- 
ceeding, certain decisions were referred 
to: on . behalf of the petitioners. In 
Manaklal v..Dr. Prem Chand, AIR 1957 
SC 425, the Supreme Court dealt with 
a case of a complaint against an advo- 
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cate filed under the Legal Practitioners’ 
The matter was enquired into by 
a Tribunal consisting of three members, 
one of whom happened to be an advocate 
who had appeared on behalf of the con- 
plainant in some other proceeding. (It 
was contended that participation of that 
advocate in the Tribunal caused fatal 
infirmity in the constitution of the Tri- 
bunal itself In dealing with this ques- 
tion, Gajendragadkar, J., as he then was, 
speaking for the court, observed at 
page 429: 


“It is well settled that every mem- 
ber of a tribunal that is called upon to 
try issues in judicial or quasi-judical 
proceedings must be able to act judi- 
cially; and it is of the essence of judi- 
cial decisions and judicial administra- 
tion that judges should be able to act 
impartially, objectively and withcut 
any bias. In such cases the test is mot 
whether in fact a bias has affected the 
judgment; the test always is and must 
be whether a litigant could reasonably 
apprehend that a bias attributable tc a 
member of the ‘Tribunal might heve 
operated against him in the final deci- 
sion of the tribunal. It is in this sense 
that it is often said that justice must 
not only be done but must also app2ar 
to be done. As Viscount Cave LC. has 
observed in Frome United Breweries 
Co. v, Bath Justices, 1926 AC 586 at 
page 590. ‘This rule has been assert- 
ed, not only in the case of courts of 
Justice and other judicial tribunals, out 
in the case of authorities which, though 
in no sense to be called courts, have to 
act as Judges on the rights of others.’ 
In dealing with cases of bias attributed 
to members constituting tribunals, it is 
necessary to make a distinction betw2en 
pecuniary interest and prejudice so 
attributed. It is obvious that pecuniary 
interest, however’ small it may be im a 
subject-matter of the proceedings, wculd 
wholly disqualify a member from act- 
ing as a Judge. But where pecuniary 
interest is not attributed but instead 
a bias is suggested, it often becomes 
necessary to consider whether there is 
a reasonable ground for assuming the 
possibility of a bias and whether ii is 
likely to produce in the minds of the 
litigant or the public at large a reason- 
able doubt about the fairness of the ad- 
ministration of justice. It would. always 
be a question of fact to be decided in each 
ease. ‘The principle’ says Halskury 
‘Nemo debet esse judex in causa propria 
sua precludes a justice, who is inter=st- 
ed in the subject-matter of a dispute, 
from acting as a justice therein’ (Hals- 
bury’s Laws of England, Vol. XXI 
page 535 para 952). In our opirion, 
there is and can be no doubt about the 
validity of this principle and we are 
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prepared to assume that this principle 
applies not only to the justices as men- 
tioned by Halsbury but to all tribunals 
and bodies which are given jurisdiction 
to determine judicially the rights of 
parties.” 


10. In Nageswara Rao v. A. P. 


. Road Transport Corpn., 1958 Andh LT 


1014 = (AIR 1959 SC 308) the Supreme 
Court had to consider the question whe- 
ther the Secretary Transport Depart- 
ment, who heard the representations of 
those who objected to the proposal of 
nationalising certain transport scheme, 
had bias or not in the matter of hear- 
ing. After giving a personal hearing, 
the Secretary placed the papers before 
the Chief Minister in charge of the 
Transport Department to make the 
order approving the scheme. The order 
was issued in the name of the Governor 
authenticated by the Secretary in charge 
of the Transport department. Subba 
Rao J., as he then was, speaking for the 
court, observed that the facts were 
such that the State Government gave 
hearing to the objectors in the manner 
prescribed by the rules made by the 
Governor. The learned Judge observed 
at page 1039, after referring to certain 
decisions.: 


“The aforesaid decisions accept the 
fundamental principle of natural justice 
that in the case of quasi-judicial pro- 
ceedings, the authority empowered to 
decide the dispute between . opposing 
parties must be one without bias towards 
one side or other in the discute. It is 
also a matter of fundamental import- 
ance that a person interested in one 
party or the other should not even 
formally, take part in the proceedings 
though in fact he does not influence 
the mind of the person, who finally 
decides the case. This is on the prin- 
ciple that justice should not only be 
done, but should manifestly and un- 
doubtedly be seen to be done. In the 
Instant case the hearing given by the 
Secretary, Transport Department, cer- 
tainly offends the said principle of 
natural justice and the proceeding and 
the hearing given, in violation of that 
principle, are bad.” 


. I1. In a similar case relating to 
the approval of a scheme of nationalisa- 
tion of transport, the Supreme Court: in 
A. P. S. R. T. Corporation v. Satya-~. 
narayana Transports, AIR 1965 SC 1303 
had to consider the question whether 
the approval of the schere by the 
Minister for Transport was vitiated on the 
ground of personal bias of the said Minis- 
ter. On the basis of the affidavit 
filed before the High Court it was 


found that the Minister was incompe- 


tent to deal with the matter on account 
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of his personal bias. Their Lordships of 
the Supreme 
view and observed at page 1306: 


"It is an elementary rule of natural 
justice that a person who tries a cause 
should be able to deal with the matter 
before him objectively, fairly and im- 


partially, As has been observed in the. 
Jewitt’s Dictionary of English ' law 
‘anything which tends or may be 


regarded as tending to cause such a 
person to decide a case otherwise than 
on evidence must be held to be biased’, 
If a person has a pecuniary interest in 
the case brought beforé him, that is an 
obvious case of bias which disqualifies 
him to try the cause. - If a person is 
hostile to a party whose: cause he is 
called upon to try, that again would 
introduce the infirmity of bias and 
would disqualify him from trying the 
cause. In dealing with cases of bias, it 
is necessary ‘to remember- that ‘no one 
ean act in a judicial capacity: if his pre- 
vious conduct gives ground for believ- 
ing that he cannot act with an open 
mind’. The broad principle which is 
universally accepted is 
trying a cause. even in quasi judicial 
proceedings, must not only act fairly, 
but must be able to act above suspicion 
of unfairness. As was observed in 
Franklin v. Minister of Town and 
Country Planning, 1948 AC 87, ‘the use 
of the word ‘bias’ should be confined 
to its sphere. Its proper significance is 
to denote a departure from the standard 
of evenhanded justice which the law 
requires from those who occupy judi- 
cial office of those who are commonly 
regarded as holding a quasi-judicial 
office, such as an arbitrator. The rea- 
son for this clearly is that having to 
adjudicate as between two or more 
parties, he must come to his adjudica- 
tion with an independent mind, without 


any inclination or bias towards one side _ 


or the other in dispute.” 


12.. In Andhra Scientific Co. v. 


-= Seshagiri Rao, AIR 1967 SC 408 an 
anquiry under the Industrial Dis- 
-putes Act, 1947, was held against a 


workman by the General Manager. At 
2 particular stage-of the enquiry, the 
Managing Director of the employer 
zompany took over the enquiry after it 
>Secame necessary to. examine the Gene- 
zal Manager as a witness. The evi- 
‘dence established that the Managing 
Director himself had actively procured 
evidence for the. purpose of securing a 
eonclusion against the workman. It was 
` held that the enquiry was not conduct- 
ed in a manner which ensured fair play 


required by principles of natural justice, 


13. Placing reliance upon the 
foregoing observations it was contended 


M. R. Pratap v. Director of Enforcement 


Court agreed with that. 


that a person | 
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on behalf of the petitioners that having 
regard to the specific - allegation made - 
by Mr. ‘Wagh in the complaint referred 
to above, it is clear that Mr. Wagh has 
already come to the conclusion that the 
petitioners are guilty of certain offences 
and that, therefore, it is impossible for 


‘the ‘petitioners to expect a fair -enquiry 


before the said Mr. Wagh. On behalf 
of the-respondent it is .contended that 
the Supreme Court has found that no 
enquiry was at all held as contemplat- 
ed under the Act, that there was much 
less a.finding by any officer about the 
guilt of the ‘petitioner and that, there- 
fore, there is no bar against Mr. Wagh- 
from holding the enquiry. It is further 
contended that what Mr. Wagh alleged 
is only based upon records placed 
before him and not as a reult of any 
enquiry conducted by him and that, 
therefore, it cannot bė said that Mr. 
Wagh applied his. mind and made those 
statements.. It is also. contended that 
under the Act it is the Director who 
alone’ can file a complaint and that the 
fact that he happened to file a com- 
plaint cannot disqualify him from hold- 
ing an. enquiry. It is pointed out ‘that 
what has been. stated in the complaint 
is based upon prima facie materials 
gathered from the ‘records and that 
unless it can be said that the said offi- 
cer has irrevocably come to the conclu- 
sion that the petitioners are guilty, 
there is no room to attribute any bias 
to him. To show that when an official 
act is done in a routine manner, no- bias 
could be attributed, certain decisions 
were cited on behalf of the respondent. 
In Federal Trade Co, v. Cement Institute 
(1947) 333 US 683, the Federal Trade 
Commission which had to hold a. cuasi 
judicial enquiry, made an ex parte 
investigation and came to certain con- 
opinion in 
the reports made to the Congress and to 
the President. It was contended that. the 
said Commisison was disentitled to hold 
an enquiry. - In repelling this argument, 
it was observed at pagé 701: 


“In the first place, the fact.: that 
the Commission had entertained such 
views as the ‘result of its prior ex parte 
investigations did not necessarily mean 
that the minds of its members were 
irrevocably closed on the subject of the 
respondents’ basing point practices. 
Here, in contrast to the Commissioner’s 
investigations, members of the cement 
industry were legally authorised parii- 
cipants in the hearings. They produced 
evidence —— volumes of it. They were 


‘free to point out to the Commission by 


testimony, by cross-examination of wit- 
nesses, and by arguments, conditions of 
the trade practices under attack which 
they thought kept these practices within 


J 


‘charging its ‘statutory 


‘personal bias. 
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the range of legally permissible busi- 
ness activities. ze ; , 

Moreover, Marquette’s position, if 
sustained, would to a large extent 
defeat the confessional purposes which 
prompted passage of the Trade Com- 
mission. Act. Had the entire member- 


- ship of the Commission. disqualified in 
the proceedings 


against these respon- 
dents, - this complaint could not Fave 
been acted upon by the Commissior or 
by any other Government agency. 
Congress has provided for no such 
contingency. It has. not directed that 
the Commission disqualify itself under 
any circumstances, has not provided for 
substitute commissioners should any of 
its members disqualify, and has not 
authorised any other Government agency 
to hold hearings, make findings, and 
issue, cease and desist orders in pro- 
ceedings against unfair trade practices.” 

14. In Kondala Rao v. Anihra 
Pradesh S. R. T. Corpn., AIR 1961 SC 
82, the approval of a scheme ‘of 
nationalisation of bus service under the 
Motor Vehicles Act, 1939, by the Mninis- 
ter in charge of Transport was attacked 
on the ground that it was vitiated by 
legal bias. The Minister concerned 
happened to preside over a sub-2om- 
mittee constituted to implement the 
The scheme was sponsored 
by the Andhra Pradesh otate 
Road Transport Corporation, which was 
constituted under the Motor Vehicles 
Act. It was contended that the State 
Government had control over the Cor- 
poration and that on that account the 
approval of: the scheme by the Minister 
was vitiated by bias. In repelling this 
argument, Subba Rao, J. as he then was, 


speaking for the Court observed at 

page 90— i 
“Though under the -provisions of 

the Act, the State Government has 


some control, it cannot be said either 
legally or factully that the said Cor- 
poration is a department of the State 
Governmént. The State Goverrment 
therefore, in deciding the dispute be- 
tween the said ‘undertaking and the 
operators of private buses is only dis- 
functions. This 
objection, therefore, has no merits. Nor 
can we say that it has been established 
that the Minister in charge of the port- 
folio of transport has been actuated by 
The fact that he presid~ 
ed over the sub-committee  const.tuted 
to implement the scheme of natioralisa- 
tion of bus services in the West Goda- 
vari district does not in itself establish 
any such bias.” 

15. In Morgan v. Bowker [1963) 
2 WLR 860 on which reliance was next 


` placed on behalf of the respondert, an 


enquiry conducted by certain Justices 


M. R. Pratap v. Directer of 


‘judiced against the 
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under the English Obscene Publications 
Act, 1959, arose for consideration. Cer- 
tain films and photographs were seized 
from a business premises and were 
examined by some. Justices, who, there- 
after issued summons to the defendant. 
The defendant objected stating that the 
Justices could not be expected to ap- 


proach the matter with open mind 
inasmuch as, they had examined the 
articles before issuing summons and 


that the case should be heard by 
different Justices. The Justices decid- 
ed that they could properly hear the 
case and passed certain orders. In 
appeal, it was contended that the 
Justices were biased inasmuch as thev 
had already applied their mind before 


issuing summons. Rejecting this con- 
tention, Lord Parker C. J. observed at 
page 865 


“For my part, I feel that there is 
nothing whatsoever in this’ point, and I 
would go further and say that it is a 
point that ought never to have been 
taken. Justices must come to a prima 
facie view when the articles are brought 
before them, as these Justices did. They 
are not determining the matter; they 
are merely deciding whether a summons 
should issue. It seems to me quite 
wrong to. suggest that because they 
have taken a prima facie view, they 
are in some way biased or incapable of 
approaching with an -open mind the 
hearing. of the summons. I feel that 


there is nothing whatsoever in that 
objection.” 
16. In Dukharan Gupta v. Co- 


op. Agr. Association AIR 1960 Madh 
Pra 273 a Bench of the Machya Pradesh 
High Court had to consider the validity 
of an enquiry held by a Secretary under 
the Madhya Pradesh Co-operative 
Societies Act, 1912, after having filed a 
complaint against the person concerned. 
It was contended that on 
the filing of the complaint the Secretary 
was personally prejudiced against the 
accused and that, therefore, the enquiry 
was biased. In rejecting this conten- 
tion, the court observed at page 277 — 


“The Secretary’ of the Association 
had, no doubt filed a Criminal com- 
plaint against the petitioner. But he did 
so not in his personal capacity but by 
virtue of the office he held. It cannot 
therefore, be maintained that the oppo- 
nent No. 2 the Secretary of the Asso- 
ciation, was in any way personally pre- 
petitioner and the 
enquiry held by him was consequently 
biased.” 

It does not appear from the facts of - 
that case as to the nature of the com- 
plaint and .on what allegations ‘the 


- complaint was based and how far the 


allegations made in the complaint had a 


account of 
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bearing upon the matter that arose for 
enquiry. 

17. On behalf of the respondent, 
cases in which sanction to ` prosecute 
was given by certain officers and: which 
were subsequently 
officers, were cited to show that even in 
such cases it was not held that there 
was any bias. In Queen Empress v. 
Saratchandra Rakhit, (1889) ILR 16 Cal 
766, a Sessions Judge sanctioned the 
prosecution under Section 195 Cri P. C. 
.The same Judge tried that person for 
an offence punishable under Section 196 
I. P. C. In Pandia Mahar In re, AIR 
1924 Nag 23, a Sessions Judge’ sanction- 
ed the prosecution on the allegation that 
the accused intentionally gave false evi- 
dence. Subsequently, the same Judge 
tried the case. In both these cases it 
was held that mere sanctioning the pro- 
secution did not incapacitate the Judge 
from trying the case. In Rameshwar 
Bhartia v. State of Assam 1953 SCR 126 
= (ATR 1952 SC 405) a distinction has 
been made between sanction to prosecute 
and direction to prosecute. A District 
Magistrate in that case sanctioned the 
prosecution of a person for violation of 
certain provisions of Assam Food Grains 
Control Order 1947. The same Magistrate 
as Additional District Magistrate, tried 
and convicted the accused. It was contend- 
ed that as the officer had given sanc- 
tion for the prosecution, he was per- 
sonally interested in the case within 
the meaning of Section 556 Cri P. C. 
and that, therefore, the trial and con- 
viction were illegal. The Supreme Court 
rejected this contention holding that by 
mere giving sanction to 
officer did not become personally 
interested and that the trial and con- 
viction were not illegal. It was con- 
tended in that case, placing strong reli- 
ance upon the observation of the Privy 
Council in Gokulchand Dwarkadas `v. 
King 52 Cal WN 325: (AIR 1948 PC 82) 


that granting sanction was an impor- 
tant and substantial matter and not a 
mere formality and that, therefore, 


sanctioning prosecution meant that all 
the relevant facts were considered before 
sanctioning the prosecution. Rejecting 
that contention, Chandrasekhara Aliyar 
J, speaking for the court observed at 
page 132: 

“This however, is no authority for 
the position that a sanction stands on 
the same footing as a direction. It is true 
that the facts should be Known to the 
sanctioning authority; but it is not at 
all necessary that the authority should 
embark also on an investigation of the 
facts, deep or perfunctory, before 
according the sanction. The decision 
lends no support to the view that 
wherever there is a sanction, the sanc- 
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tried by the same 


prosecute the, 


A. L R. 


tioning authority is disabled under Sec- 
tion 556 of the Code, from. trying the 
case initiated as a result of the sanc- 
tion. On other hand, there is plenty of 
support for the opposite view.” 


18. From ‘these decisions what 
follows is this: If an officer comes to a 
prima facie conclusion on the basis of 
certain facts’ and takes action either by 
sanctioning the prosecution or by issu- 
ing show cause notice, he cannot be 
said to have determined any issue or to 
have come to any definite conclusion 
on any matter. Sanctioning prosecution 
or issuing show cause notice is a neces- 
sary preliminary before taking further 
action in certain cases. If they are 
mere formalities, the doing of those 
acts would not by itself disqualify the 
authority concerned: from holding the 
enquiry. In the instant case, the com- 
plaint of the petitioners is not on 
account of what the respondent stated 
in the show cause notice. Their grievance 
is that in filing the complaint even before 
holding the adjudication enquiry the 
respondent has come to the definite 
conclusion that the petitioners have 
committed certain offences. The filing 
of the complaint by the respondent is 
not the first step in the . adjudication 
proceedings. As pointed out by the 
Supreme Court in AIR 1970 SC 494 the 
first step was to hold the adjudication 
enquiry and the filing of the complaint 
would arise only if, in the course of 
the: adjudication proceedings, ‘the offi- 
cer holding the enquiry is of. the opi- 
nion that, having regard to the circum- 
stances of the case, the penalty which 
he is empowered to impose would not 
be adequate. The position has been 
reversed in the instant case. Instead of 
holding the adjudication enquiry in the 
first instance, the respondent . filed the 
complaint first, making allegations with 
a view to make out that the petitioners 
have violated certain provisions of the 
Act. Therefore, the foregoing decision, 
on which reliance was placed on behalf 
of the respondent, in .which sanctioning 
the prosecution was the first step and 
hearing the case was the next step, do 
not strictly apply to the facts of these 
cases under consideration. 

19. Reliance was next placed on 
behalf of the respondent upon the deci- 
sion of the Patna High Court in Anil 
Bihari v. State of Bihar AIR. 1967 Pat 
43. In that case, the papers relating to 
a delinquent officer were serutinised 
by the law Secretary before the depart- 
mental proceedings were started. The 
same law Secretary conducted the 
enquiry. His findings were challenged 
on the basis that they were biassed. 
It was contended that before the 
enquiry was started, the law Secre- 


i* 
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tary had expressed the opinion on the 
papers sent by him and that, therefore, 
his conclusions after the enquiry were 
biased. That contention was repelled in 
the view that the mere looking into the 
papers and giving of opinion would not 
necessarily mean that he had beer in 
any way influenced. On the facts of 
that case it was found that the enquiry 
was conducted with scrupulous regard 
to fair play that maximum latitude was 
shown to the delinquent officer and 
that no objection owas taken at any 
stage. It was held for these reasons 
that the objection was not tenable, 

20. On behalf of the respondent 
it was next contended that under the Act 
the respondent is the only authority com- 
petent to file the complaint under £. 23 
(1) and is the only authority competent 
to adjudicate under Section 23-D and that 
by the principle of doctrine of necessity. 
the respondent alone is competent tc file 
the complaint as well as to hold the ad- 
dJudication proceedings. It is. therefore, 
contended that the fact that the respon- 
dent filed the complaint cannot disqua- 
lify him from holding the adjudication 
proceeding. A number of decisions were 
cited in support of the contention that 
where the necessity. of the case requires 
the same officer to take both the acions. 
he cannot be disqualified on the ground of 
bias when he takes action at the second 
stage. Dealing on the subject of miscon- 
duct, bias and like factors. the learned 
author Morris D, Forkosch in this Treatise 
a Administrative Law. observed at page 

21:— 


“The right to a fair: hearing is the 

right to be judged impartially. without anv 
factor entering into the determinatior save 
what is contained in a proper record, 
since ‘a fair trial by an unbiased and 
non-partisan trier of the facts is of the 
essence of the adjudicatory process...... : 
Reason is the touchstone from which 
this aspect of fairness springs; given 
the facts, men’s rationale being is to 
judge.” 
Dealing with the question whether the 
said rule is invariable without any ex- 
ception, the learned author observsd at 
page 326: l 


“To the preceding discussicn of 
bias and prejudice there is one excep- 
tion, born of necessity, which concedes 
its presence as ordinarily - reversible 
error but nevertheless ignores its .pre- 
sence when judicial review occurs. The 
reason is based upon certain facts, 
namely, administrative action is requir- 


- ed (before judicial review may occur) 


one and only one agency or adminis- 
trator can act; bias and prejudice are 
conceded; disqualification, however, will 
result in a continuation of existing con- 
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ditions which may prove a source of 
evil; judicial review is not prevented; 
on such review the Court.will, in effect 
though not in law or fact, check the 
entire record to ascertain whether the 
agency’s decision is a legally correct 
one.” > 

Continuing, the learned 
observed at page 327: 

“From the very necessity of the 
ease has grown the rule that disquali- 
fication will not be permitted to des- 
troy the only tribunal with power in 
the premises. If the law provides for a 
substitution of personnel on a board or 
court, or if another Tribunal exists to 
which resort may be had, a disqualified 
member may not act. But where no 
such provision is made, the law cannot 
be nullified or the doors to justice 
barred because of prejudice of dis- 
qualification of a member of a court or 
an administrative tribunal.” 

21. In Jaffs v. New Zealand 
Dairy Production and Marketing Board 
(1967) 2 WLR 136 a certain dairy board 
had financial interest in an industry. 


author further 


‘The board was enjoined with a duty of 


making an adjudication on certain 
applications and no other party was com- 
petent to perform those duties. The gues- 
tion arose whether on account of the 
financial interest of the board, it was dis- 
qualified from doing certain things. The 
Privy Council referred to the dictum of 
Blackburn, J. in Mersey Docks Trustees 
v. Gibbs, (1866) 1 HL 93 that it is con- 
trary to the general rule of law to make 
a person judge in his` own cause, and 
observed at page 143:— 


“Is it clear from the provisions of 
the Act of 1961 that it was the inten- 
tion of the New Zealand legislature to 
make an exception from the general 
rule? In their Lordships’ opinion the 
conclusion is inescapable that it was 
intended that the Board should decide 
zoning questions even though. its pecu- 
niary interest might be affected.” 

In lLakshmichand v. State of U. P. 
AIR 1962 All 117 the President of the 
Municipal Board alone was by virtue of 
Section 69-A of the U. P. Municipal Act. 
competent to hold an enquiry. That 
President held an enquiry against an 
officer of the municipality and submitted 
a report to the Government. The Govern- 
ment accented the report and issued a 
notice to the delinquent officer to show 
cause why he should not be dismissed 
from service. That officer prayed for 
the issue of a writ quashing the proceed- 
ings, his main contention being that the 
President, who conducted the enquiry was 
biassed against him. The court referred 
to the Principle of natural justice that no 
one should be the judge in his own cause 
and that a person who has a bias against 
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another person should not try the case 
against that person and observed that on 
account of the doctrine of necessity that 
Drinciple cannot be accepted and that the 
said principle applies not only to courts 
of Justice or Judicial tribunals but also to 
other authorities who have to act iudi- 
cially. 


22. The question is whether these 
decisions which lay down the principle of 


doctrine of necessity is applicable to the . 


facts of these cases under consideration. 
I do not think so. It is true that the res- 
pondent is the only officer charged with 
tie duty of holding an enquiry under 
Eection..23-D and also with the duty of 


fling the complaint under Section 23 (1). 


£s pointed out by the Supreme’ Court in 
ZIR 1970 SC-.494 the proper procedure 
which the respondent should have accept- 


el was first to hold the enquiry under. 


Sec, 23-D and then to file the complaint 
under S. 23 (1) if he was of the opinion 
that the penalty which he was empowered 
to impose would not be adequate. 
is the procedure contemplated under the 


Act. But the process has been reversed. 


ir. the instant case. Instead of holding 
the enquiry first. the complaint was -first 


leid. After filing the complaint the pro-: 


ceeding is sought to be initiated for adjudi- 
cetion. The question is whether. in these 
circumstances.. the doctrine .of- necessity 
cen be availed of. Certainly not. The 
mistake committed by the respondent 
cennot entitle him to invoke that doctrine 
ard the respondent is not entitled to take 
ac.vantage of his own- mistake, 


23. The relevant ` “passage in- the 
complaint filed by the respondent. is al- 
ready extracted in paragraph 9 (Supra). 
It is on account of the allegations made 
in that complaint- that the petitioners 
apprehend that the respondent cannot be 
reasonably expected to hold an unbiased 
enquiry in the adjudication - proceedings. 


Tre passage extracted above is not a mere ` 


passage setting out the facts. . The com- 
plaint sets out elaborately . various acts 
‘with a view tomake out the commission of 
an. offence of conspiracy by Pratap: and 
Lennart Schussler. So far as the company 
is concerned the allegations are made in 
paragraph 7 of the complaint - stating 
thet the company which was permitted to 
ho.d foreign exchange for import of raw 
meterials from abroad had utilised the 
foreign exchange for purposes other than 
thet..for which it was granted. 


otker acts said to have been committed 
by Pratap and Schussler. that the respon- 
dent alleged what offences had been made 
out. The allegation is positive and unequi- 
vocal. The question is, is it likely that the 
respondent will take an unbiased view of 
the matter in the adjudication. proceed- 
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- ed in his counter 


That.. Mr. Thiruvenkatachari 


' search suspected persons. 


‘ence and to produce 


- Thiruvenkatachari. 


It is by. 
adverting to the said violations and certain‘ 


ALR 


ings after having made these categorical 
allegations? No doubt, Mr. Wagh has stat- 
affidavit that he has 
not taken any decision. He assures the 
court that the case of the petitioners will 
be. dealt.with by him on merits after 
seeing their reply to the show cause notices 
and after examining all the materials 
furnished by them.. His assurance may be 
genuine and. bona fide. It is also true 


_that the petitioners do not attribute any 


personal bias against ‘Mr. Wagh. But the 
whole question is whether a person plac- 
ed in -the position of the petitioners would 


‘feel rest assured. that they will have an 


unblassed enquiry and: that there -is’ no 
likelihood at. all of anv pre-conceived idea 
of Mr. Wagh being imported in the corduct 


of the enquiry-against them. After having. . 


read the complaint I am unable to agree. 
with the contention urged on behalf of 
the respondent that he will keen an open 
mind and hold the enquiry. however 
honest his assurances may be... 


24. © In. the course of the arguments 
made-a passing 
reference to the alleged participation 
of ‘Mr. Wagh in the investigation . before 
the complaint was filed: He contended 
that adjudication is-a quasi judicial func- 
tion. whereas conducting investigation 
is merely executive and that Mr. Wagh. 
in his. capacity as Director of Enforce- 
ment had either conducted or supervised 
the investigation and is qualified on that 
account. In this connection he drew mv 
attention to certain sections of the Act 
which confer certain powers. Section 19-A 
confers power upon an officer of ‘the 
enforcement specially authorised in this 
behalf by thé Central Government to 
‘Any officer of 
the enforcement authorised by the Cen- 
tral. Government can under S. 19-C stop 
and search any conveyance. Section 19-D 
confers power upon.an officer of enforce- 
ment of certain rank to search premises, 
But Section 19-E confers power only upon 
the Director of Enforcement to examine 
persons. Similarly Section 19-F confers 
power only upon the Director of Enforce- 
ment to.summon a person to give. evid- 
documents. Mr. 
pointing. out the 
distinction between Ss. 19A to 19D on the 
one hand. which - refer generally to an 
officer of enforcement and Ss. 19E and 
19F on the other which specifically refer 
to the. Director of Enforcement .contend- 
ed that the Director of . Enforcement is 
not expected to-take part in the investiga- 
tion. Mr. Wagh has in the counter aff- 
davit denied that he either conducted the 
investigation or supervised the investiga-~ 
tion. I accept his:- statement. In that 
view, it is unnecessary to consider the 
question whether the Director of Enforce- 
ment isoris not entitled to participate in - 
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the investigation before 
enquiry under Section 23-D. 


25. It was contended -on. behalf 
of the petitioner that the-entire Enfcree- 
ment Directorate is prejudiced against 
the petitioners and that the petitioners 
cannot have a fair. and unbiassed ‘enquiry. 


ie the 


I am afraid this is a very exaggerated . 


dnd unfounded complaint All that the 
petitioners. are entitled to is to have a 
fair and unbiassed ‘enquiry. They can- 
not make a sweeping complaint: against 
all in the > Enforcement Directorate 
simply because certain complaints have 
been filed against them. All that thev 
are entitled to is that the enquiry against 
them should be held bya person whc has 
not expressed any view upon the al eged 
guilt of the petitioners. 


. 26, To sum up my conclusions are 
these. The filling of the two complaints 
does not bar action being taken under 
S. 23-D. The impugned notices are not 
invalid on account of the -filing of the two 
complaints. The order of the Surcreme 
Court quashing one of the comp_aints 
also does not affect the validity `of the 
impugnged notices: ‘Notwithstandinz the 
quashing of the complaint in C. C. 8736 
of 1968 and notwithstanding the pendency 
of C. C. 5438 of 1969. action: can be con- 
tinued against the petitioners in rursu- 
ance of the impugned notices. Mr: Wagh 
is however on account of the allegations 
made by him in his complaint. C. C 5438 
of 1969, disqualified to hold the erauiry 
against the petitioners. This. however, 
does not preclude any other officer who 
had no occasion to express any opinion 
against the petitioners on the merits of 
the complaints, to continue the erquiry 
at the stage at which it stands at present. 
It is open to the Central Government 
tc pass suitable orders to give effct to 
these directions by making suitable 
appointment if the enquiry against petiti- 
oners* should be continued in pursuance 
of the impugned notices. - The. wri: peti- 
tions are ordered in these terms. No. order 
as to` costs. 

Order accordingly. 
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M. E. Balkis - Beevi Ammal, 
tioner: v.. Jubeda Beevi Ammal 
others, Respondents. } 


Civil Revn. Petn. No. 181. of 
1970, D/- 9-2-1971 ‘against -order of 
Addl. Sub. J., Thanjavur in I. A. Ho. 167 
- of 1970. 

Civil P. C. (1908), S. 132 (1) — The 
fact that. the second and younger 
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Peti- 
- an d 


wife. 


Balkis Beevi v. Jubeda Beevi (Raghavan J.) (Prs. 24-26)-[Pr. 1] Mad. 29 


of a Muslim does not observe gosha is 
no reason for holding that the first and 
older wife also does not observe gosha 
so as to disentitle her from claiming 


exemption under the section. AIR 1951 
Mad 311, Ref. (Para 1) 
Cases Referred: Chronological Paras 


(1951) AIR 1951 Mad 311 (V 38). = 
1950-2 Mad LJ 385, Mohammad Is- 
- mail Maricair v. wee Bi Bi 
Saheba E 


T, Srinivasan, for Petitioner: R. G, 
Rajan, for Respondent. 


ORDER :— The defendant is the 
petitioner. The suit is for declaration 
of title to the suit house and an in- 
junction restraining the defendant from 
interfering with the plaintiffs possession 
and alternatively for. possession. The. 
first ‘plaintiff and the defendant are the 
wives -of .one Mohammed Sheriff Row- 
ther.’ The defendant claiming to be a 
pardanashin lady filed I. A. No. 187 of 1970 
to -have her examined on commission 
on the grourid that she strictly observes 
gosha, and therefore unable to attend 
court and give evidence. In the coun- 
ter affidavit filed the respondent-plain- 
tiff contended that the defendant is 
seen travelling in buses and freely 
moving outside in Koothanallur and 
neighbouring villages and therefore she 


is not a lady observing gosha and there- 


fore there is no impediment to her 
coming into court to give evidence, 
The learned Subordinate Judge dismis- 
sed the application. The above revi- 


sion petition is filed against the said- 


order. It is contended on behalf of 
the petitioner that a commission to exa- 
mine a person who falls within the 
class of woman described in Section 132 
(1), Civil P. C., should issue as a matter 
of course and the learned counsel draws 
my attention to the case of Mohammad 


Ismail Maricair v, Wazir Bi Bi Saheba, 


1950-2 Mad LJ 385 = (AIR 1951 Mad 
311). The learned Subordinate Judge 
while referring to the above decision 
held that because the first plaintiff who 
is the second wife and younger to the 
defendant does not observe gosha, the 
defendant who is the first wife and 
older cannot be said to be in. gosha. 
I do not understand the logic of the 
reasoning of the learned Subordinate 
Judge, Judicial notice may be taken 
of the fact that younger Muslim ladies 
in modern times discard gosha, but it 
is illogical to infer therefrom that 
older Muslim ladies also do not observe 
gosha. I therefore set aside the order 
of the lower: court and direct the. de- 
fendant to be examined by the learned 
Subordinate Judge in chambers, as 
directed by his Lordship. Rajamannar, 
C. J. in 1950-2 Mad LJ 385 = (AIR 1951 


30 Mad. (Pr. 1)-[Pr. 1] Murugan Theatre v. Commr., 


Mad 311). The revision petition is allow- 
ed. There will be no order as to costs. 


Petition allowed.. 
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VENKATARAMAN AND 
GOKULAKRISHNAN, JJ. 


Sri Murugan Theatre Madurai, Ap- 
pellant v. The Commissioner of Land Re- 
venue, Settlement of Estates and Trans- 
ports, 
cthers, Respondents. 


Writ Appeal No. 583 of 1970, D/-` 


3-3-1971, from judgment of Ramaprasada 
Fao, J. in W. P. No. 3915 of 1970, D/- 
17-11-1970. 


_ (A) Tamil Nadu Cinemas (Regula- 
tion) Act (9 of 1955), S. 5 (D (d) — Word 
‘*iocality” — Meaning — The word “loca- 
lty” occurring in the section cannot be 
equated with a Panchayat — (X-Ref:— 
Words & Phrases — Locality) —’ (X-Ref: 
-——Tamil Nadu Cinemas (Regulation) Rules 
(1957), R. 14. W. P. No. 3915 of 1970, 
D/- 17-11-1970 (Mad),- Reversed; AIR 
19871 Mad 245 (Mad), Followed. (Para 5) 

Rule 14 (2) cannot be pressed into 
service to throw any light on the term 
‘locality? occurring in Section 5 (1) (d). 
Merely because R. 14 (2) uses the words 
“local area, adjacent village, panchayat 
or town,” it cannot be urged that ‘local 
ar2za’ would mean village, panchayat or 


town, and the word “locality” occurring © 


in Section 5 (1) (d) would also mean 
vilage, panchayat or town. 
(Para 5) 


(B) Constitution of India, Art. 226 
—— Domestic Tribunal — Decision of a 
trsbunal based on a wrong construction 
of statutory provision is a nullity — (X- 
ef:— Tamil Nadu Cinemas (Regulation) 
Act (9 of 1955), S. 5 (1). Case law relied 
on. (Para 9) 
Order sranting “No objection certi- 
ficate” to a touring cinema on a wrong 
interpretation of the term “locality” oc- 
curring is Section 5 (1) (d) of the Tamil 
Nadu Act 9 of 1955 is liable to be quash- 
ed in writ proceedings. (Para 9) 


. (C) Tamil Nadu Cinemas (Regulation) 
Ac: (9 of 1955), S. 5 (1) (d) and. (7) — 
An existing cinema exhibitor has an en- 
forzeable statutory right of representa- 
tiom against granting licence to a new 


exhibitor in or near his locality — He- 


can be aggrieved by grant of “No objec- 
tiom certificate” and is entitled to file 
wr petition — (X-Ref:— Constitution of 
Inda, Art. 226). (Para -14) 
Cases Referred: . ` Chronological Paras 
(1971) AIR 1971 Mad 245 (V 58)= 

Vv. A. No. 443 of 1968, Sundaralinga 

v State of Madras 
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(1971) AIR 1971 Mad 402 (V 58)= 
1971-1 Mad LJ 21, Sengayan 
Chettiar v. State of Tamil Nadu 8 

(1970) AIR 1970 Mad 136. (V 57)= 
1969-2 Mad LJ 79 (FB), Lakshmi- 
narayan v. .Maruthappa Nainar 45 

(1969) 1969-1 All ER 208 = 1969-2 
WLR 163, Animinic Ltd. v. Foreign 
Compensation Commission 8 

(1965) 1965-2 All ER 836 = (1965) . 

3 WLR 426, Rex v. Paddington 
` Valuation Officer 8 

(1963) AIR 1963 SC.507 (V 50)=: 

. (1962) 2 SCR 711, State of Pun- 
jab v. Suraj Prakash Kapur 13 

(1962) AIR 1962 SC 1044 (V 49)= 
1962 Supp 3 SCR 1, Calcutta Gas 
Co. Ltd. v. State of West Bengal 13 

(1961) AIR 1961 SC 1731 (V 48)= aor 
(1962) 2 SCR 169, Irani v. State ` 
of Madras 8 

(1961) AIR 1961 Mad 180 (V 48)= 
ILR (1961) Mad 110 (FB), Swami 
Motor Transport -Ltd v. Raman 
and Raman Ltd. 15 

(1961) AIR 1961 SC 970 (V 48)= 
(1961) 3 SCR 220, Shri Ambica . 
Mills Co. v. S. B. Bhatt 8 

(1959) 1959-1 All ER 226 = 1959- . 
2 WLR 194, Saling Borough 
Council v. Jones 13 

(1958) AIR 1958 Mad 53 (V 45)= 
1958-1 Mad LJ 38, Devasahayam 

- v. State of Madras ` : 13 

(1955) AIR 1955 SC 233 (V 42)= 

(1955) 1 SCR 1104, Hari Vishnu 
Kamath v. Syed Ahmad Ishaque 8 

(1954) AIR 1954 SC 440 (V 41)= 
(1955) k: SCR 250, Basappa v. 
Nagap 8 

(1952) AIR 1952 sc 12 (V 39)= - 
1952 SCR 28, State of Orissa v. 
Madan Gopal 13 


H. K. Nambiar for K. K. Venugopal 
and V. Manivannan, for Appellant; V. K. 
T. Chari and K. Alagiriswami, for Res- 
pondents, °. 

VENKATARAMAN, Ja This, ap- 
peal has been preferred against the judg- 
ment of Ramaprasada Rao, J. dismissing 
W. P. 3915 of 1970 at the admission 
stage. The appellant is Murgan Theatre 
represented by its partner Sadayandi. 
Sri Murugan Theatre is a permanent 
cinema theatre in the revenue village of 
Andipatti in Madurai Dt. One Muthuka-~- 
ruppaswami Moopanar filed an applica- 
tion before' the Collector for a certificate 


of no-objection to locate a touring cinema 


in S. No, 918/1 of Andipatti village, with- 
in the limits of Ethosakoil Panchayat. 
This application was made under the pro- 
visions of the Madras Cinemas (Regula- 
tion) Act 1955, (Madras Act 9 of 1955). 
The appellant made his representations 
before the Collector . objecting to the 
grant of the certificate. The Collector re- 
fused the certificate. An appeal was pre- 
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ferred by Muthukaruppasami Moopana: to 
the Board as provided under the Act and 
the rules. The appeal was allowed and 
the Board granted a no-objection certi- 
ficate. Against that W. P. No. 3915 of 1970 
was filed. It was dismissed at the adsnis- 
sion stage and hence the appeal. 


2. Under Section 5 (1) of the Act, 
the licensing authority shall, in deciding 
whether to grant or refuse a licence, 
have regard to the following matzers, 
namely-— 


(a) the interest of the public general- 


(d) the adequacy of existing places 
for the exhibition of cinematog-aph 
films in the locality; 


(e) the benefit to any particular _oca- 
lity or localities to be afforded by the 
opening of a new place of cinematograph 
exhibition; 
and shall also take into consideration any 
representations made by persons already 


giving cinematograph exhibitions in or 


near the proposed locality or by any local 
authority or police authority within 
whose jurisdiction the place proposed to 
be licenced is situate or by any association 
interested in the giving of cinematograph 
exhibitions. It was under this provision 
that the appellant made representations 
to the Collector. We are at this stage 
concerned only with two of those cbjec- 
tions. The first is that there were already 
two permanent cinema theatres in the 
locality and they were adequate. The 
second is that there was a Community 
Radio Centre within a distance of 0.201 
kilometres (one furlong) of the site where 
the touring cinema was proposed to be 
located and that is prohibited under 
Rule 103 (3) of the rules framed under 
the Act, namely, that there should be a 
minimum distance of 0.201 kilometres 
(one furlong) between the Community 
Radio Centre and the travelling cinemas 
in places where community radio set 
operates. 


3. The Collector dealt with these 
objections thus: 


“According to Rule 103 (3) T. N. C. 
(R) Rules 1957, there should be nc com- 
munity radio centre within a distance of 
one furlong. In this case there are two 


community Radio centres, one outside the. 


prohibited distance and the other at a 
distance of 480 ft. ie., within the prohi- 
bited distance. It has however been re- 
ported that the community radio centre 
which lies within the prohibited distance 
is not functioning at present due to re- 
pairs. 
that the possibility of its revival at any 
time cannot be ruled out. I consider 
that the site has not satisfied the r2quire- 
ments of Rule 103 (3). 


Murugan Theatre v. Cammr., Land Revenue 


The Tahsildar has also reported . 
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The proposed touring cinema will 
affect the interests of the existing per- 
manent theatre at Andipatti. 


I carefully examined the issue with 
reference to the materials furnished by 
the Tahsildar, the objector and the ap- 
plicant for N. O. C. According to Sec- 
tion 5 (1) (d) of the M. C. R. Act, 1955, 
the licensing authority shall take into 
account the adequacy of the existing 
cinemas in the locality and also take into 
consideration any representation made by 
licencees of permanent cinemas in or 
near the locality. There are already two 
permanent theatres within the limits of 
Andipatti revenue village which have a 
total population of 19412-one at Andipatti - 
and the other at Kanniappa Pillai Patti. 
By any standard this is more than ad- 
equate to serve the local needs. I there- 
fore feel that there is no use for licens- 
ing one more theatre, be it a touring 
cinema in this village. Besides, the giv- 
ing of a N. O. C. would offend the statu- 
tory rules also. Under Rule 103 (3) of 
M. C. R. Rules 1957, a licence shall not 
be granted if there is a community radio 
centre within a distance of one furlong. 
There is however, provision that the 
licensing authority may relax this rule in 
very exceptional cases. I do not find 
any special circumstances to relax the 
condition stipulated in this rule.” 

On appeal this is what the Board stated 
in paragraph 4:—_ 

“I have heard the counsel for the 
appellant and the respondent and perused 
the connected records. The application 
of the appellant was rejected by the Col- 
lector of Madurai on two grounds: 
(i) there was adequate facility in the 
locality and as such no more cinema 
licensing could be done; (ii) the existence 
of a radio centre within 0.201 km there- 
by offending the provisions of R. 103 (3) 
of Tamil Nadu Cinemas Rules. On the 
first point, Andipatti consisted of two 
Panchayats and one village Panchayat, 
viz, Andipatti, Ethekoil and Kanniappapil- 
laipatti. There is no cinema located in 
Ethukoil Panchayat. It would not be 
therefore correct to hold that there is 
adequate facility for the residents of this 
Panchayat. In construing locality, a pan- 
chayat can be held to constitute a defi- 
nite unit. In this view, I consider not- 
withstanding the fact whether the popula- 
tion of the village would support three 
cinema houses or not, there is justification 
for the location of a cinema house in 
Ethakoil Panchayat. On the second point, 
it is found that, as it is, no radio centre 
is within the prohibited distance. It is 
apprehended by the Collector that one 
such radio centre may function in future. 
Under this apprehension a no-objection 
certificate has been denied to the appel- 
lant. I consider this is a proper case in 
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which the Collector should have used the 
vower invested in him to relax this pro- 
vision. As such, the grounds on which 
the Collector has rejected the application 
for no~objection certificate cannot be up- 
held. JI, therefore, set aside the order 
of the Collector and direct that a N, O. C. 
be granted to the applicant.” 


4, Thiru M. K. Nambiar, the 
lzarned counsel for the appellant, con- 
tends that the Board committed an error 
of law apparent on the face of the record 
in equating the term “locality” in Sec- 
tion 5 (1) (d) of the Act to a panchayat. 
He submits that, if the intention of the 
Legislature was to equate locality to a 
_ Fanchayat, it would have been stated so 
very clearly. Secondly, the learned coun- 
sel submits that the Board failed to deter- 
mine the adequacy of the existing places 
for the exhibition of cinematograph films 
in the locality, and that without deter- 
mining that question the Board had no 
jurisdiction to grant a no-objection certi- 
ficate and, therefore, its order is vitiated 
by want of jurisdiction. 
a De It seems to us that the con- 

tentions of the learned counsel for the 
appellant have to prevail. The Act does 
not contain a definition of the term “loca- 
lity” occurring in Section 5 (1) (d). The 
Board has proceeded on the footing that 
in construing the word “locality” a 
panchayat can be held to constitute a 
definite unit, and in that view it con- 
sidered that. whether the population of 
the village would support three cinema 
houses or not, there was justification for 
the location of a cinema house in 
Etnaakoil panchayat. Thus it proceeded 
on the footing that the word ‘locality’ 
occurring in Section 5 (1) (d) could be 
equated to a Panchayat. There is no 
warrant for this view. If the intention 
of the Legislature was to equate locality 
to a Panchavat, it would have been the 
easiest thing to say so. 


6. Thiru V. K. Thiruvenktachari, 
the learned counsel for the respondent, 
Muthukaruppasami Moopanar, referred to 
Rule 14. The relevant portion of that 
rule is this:— 

*14(1) There shall be no restriction 
to the grant of licences to permanent 
anc. touring cinemas on the basis of 
poculation in any place, except towns 
with a population of 50000 and above in 
which no touring cinemas will be allow- 
ed, if there are three or more permanent 
cinemas, 


(2) The restrictions in respect of dis- 
tance between cinemas shall be as speci- 
fied below— A touring cinema in any 
place shall not be allowed within a dis- 
tance of 1,609 km. of the nearest per- 
manent cinema located in the same local 
area or in the adjacent village, panchayat 
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or town or in the city of Madras. ‘Local 
area’ for this purpose means the area 
within the jurisdiction of a municipal 
council or a Panchayat board or a re- 
venue village.” 

Here the finding is that the proposed 
touring cinema is beyond the distance of 
1,609 lem (one mile) of the nearest per- 
manent cinema. The argument of Thiru 
V. K. Thiruvenkatachari was that, so long 
as Rules 14 (1) and 14 (2) were satisfied, 
a person like the appellant already giving 
cinematograph exhibitions in a permanent 
cinema theatre could not feel himself 
aggrieved by the order of the Board and 
was not entitled to file a writ petition. 
We shall deal with that submission in 
due course, but the point to be noted at 
this stage is that Rule 14 (2) cannot be 
pressed into service to throw any light 
on the term ‘locality’ occurring in Sec- 
tion 5 (1) (d). In other words, merely 
because Rule 14 (2) uses the words “local 
area, adjacent village, panchayat or 
town,” it cannot be urged that ‘local area’ 
would mean village, panchayat or town, 
and the word “locality” occurring in Sec- 
tion 5 (1) (d) would also mean village, 
panchayat or town. In fact, Thiruven- 
katachari himself stated that R, 14 (2) 
would not have a bearing on the con- 
struction of 5. 5 (1) (d). 


de In the judgment under appeal, 
Ramaprasada Rao, J. states:— 


“It has to be noted that there is no 
cinema located to Ethakoil panchayat. 
Having regard to the importance of 
Panchayats in the modern era, it is im- 
possible to belittle’ the importance of a 
Panchayat as a unit, which is recognised 
as an administrative unit not only by 
statute, but also for executive purposes. 
If, therefore, Ethakoil Panchayat had no 
cinema within its jurisdiction, the Board 
considered that it would be unfair to 
characterise that the existing cinemas in 
the other panchayat or in the town 
panchayat were by themselves sufficient 
to hold that the cinemas in the locality 
were adequate. I agree with it.” 


8. With great respect, we are not 
inclined to agree. Thiru Nambiar points 
out that Ramaprasada Rao, J. himself had 
(on 10-8-1970) in Sengayan Chettiar v. 
State of Tamil Nadu, 1971-1 Mad LJ 21 
= (ATR 1971 Mad 402) followed the judg- 
ment of a Bench of this court in Sundara- 
linga v. State of Madras, W. A. No. 443 
of 1968 etc. = (reported in AIR 1971 Mad 
245) and held that, for the purpose of 
the Rice Milling Industry (Regulation) 
Act, 21 of 1958, a locality could not be 
equated to a Panchayat. We think that 
the principle of those decisions will also 
apply here. Hence, so far as this point 
is concerned, it is clear that there was 
an error apparent on the face of the re- 
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cord, because the Board equated localicy 
to a panchayat. 

9. Further, the order of the Boazd 
was vitiated by want of jurisdiction, cr, 
as has been stated in some decisions, by 
excess of jurisdiction, in that the Board 
failed to determine a vital questicn, 
namely, the adequacy of the existing 
places for the exhibition of cinemato- 
graph films in the locality, without equat- 


ing the word locality to a panchayat.. 


Without determining that question, the 
Board had no jurisdiction to grant the 
no-objection certificate.- The order of the 
Board must, therefore, be quashed in 
writ proceedings according to wel- 
settled principles. See Basappa v. 
Nagappa, 1955-1 SCR 250 = (AIR 1954 
SC 440); Hari Vishnu Kamath v. Syed 
Ahmed Ishaque, 1955-1. SCR 1104 = 
(AIR 1965 SC 233); Shri Ambica Mls 
Co. v. S. B. Bhatt, 1961-3 SCR 220 = 
AIR 1961 SC 970; Irani v. State of 
Madras, (1962) 2 SCR 169.= AIR 1361 
SC 1731, 1740. See also Rex v. Paddin- 
gton Valuation Officer, 1965-2 All ER 
836, ‘842— 

“If a Tribunal bases its decision on 
extraneous considerations which it ouzht 
not to have taken into account, or fails 
to take into account a vital considera- 
tion which it ought to have taken mto 
account, then its decision may be quasned 
on certiorari.” 

In a recent decision of the House of 
Lords in Animinic Ltd. v, Foreign Com- 
pensation Commission, 1969-1 All ER 208 
= 1969-2 WLR 163, a writ petition was 
filed questioning the decision of the 
Foreign Compensation Commission. Sec- 
tion 4 of the Foreign Compensation Act 
1950, stated— i 

“The determination by the Commis- 

sion of any application made to, them 
under this Act shall not be called in 
question in any court of law.” 
It was held by Lord Reid, Lord Peerce, 
Lord Wilberforce and Lord Peerson that 
this could not exclude the court’s irter- 
vention in a case where there was merely 
a purported determination given in excess 
of jurisdiction. Lord Reid, Lord Pearce 
and Lord Wilberforce pointed out that 
the Commission had misinterpreted the 
Foreign Compensation Order and, tkere- 
fore, exceeded the area of their jurisdic- 
tion, and consequently their decision was 
a nullity. Lord Pearson, hcwever, held 
that their construction of the order was 
not wrong, and that was why he dezlin- 
ed to interfere. Thus the decision shows 
that a wrong connstruction of the statu- 
tory provisions would make the decision 
of the Tribunal a nullity. 

10. Lord Morris of Borth-y-cest 
agreed that the Commission could not 
enlarge its area of jurisdiction by a wrong 
decision, but he held that in that case, 
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the construction of the statutory provi- 
sion had itself been left for determina- 
tion by the Commission, that any error 
committed by it therein would be an 
error of law in the exercise of its juris- 
diction and that, though normally even 
that would have entailed interference by 
a writ, such interference by the court 
was precluded by the provision that the 
determination by the Commission could 
not be called in question in any court of 
law. In India, however, in view of the 
wide amplitude of Art. 226 of the Con- 
stitution, the writ jurisdiction cannot be 
so curtailed. This has been made clear 
in the decisions already quoted. 


11. Regarding the other point, our 
attention has been drawn by Thiryu V. K. 
Thiruvenkatachari to two reports of the 
Tahsildar dated 13-4-1970 and 25-5-1970 
(pages 85. 86 and 129 to 133 of the Col- 
lector’s file). We have looked into these 
reports just to understand the orders of 
the Collector and the Board and not with 
a view to determine the facts ourselves, 
because we cannot do so. We find that 
the position was this. Formerly a com- 
munity radio had been installed in a 
private building in Ethakoil Panchayat 
limits and that was within a distance of 
one furlong from the place of the pro- 
posed touring cinema. That was re- 
moved, since the radio went out of order, 
and there was no suitable place for ac- 
commedating it. It was under these cir- 
cumstances that the Board stated that, 
as things stood, there was no community 
radio centre within the prohibited dis- 
tance of one furlong. On these facts, it 
cannot: be said that the Board was wrong. 
in stating that “as it is, no radio centre 
is within the prohibited distance” and 
consequently, there was no violation of 
Rule 103 (3). On the first point, however, 
ae order of the Board is liable to be set 
aside, 


12. We now turn to the objection 
of Thiru Thiruvenkatachari that the ap- 
pellant cannot be said to be a person 
aggrieved, entitling him to file a writ 
petition in this court against the order 
of the Board. Section 5 (7) says that any 
person aggrieved by the decision of the 
licensing authority granting or refusing 
to grant a licence under the Act may 
appeal to the prescribed authority. Thiru 
Thiruvenkatachari does not dispute that 
under this provision the arpellant could 
file an appeal to the Board, but his sub- 
mission is that the scope of the appeal 
should be limited to a contention that 
statutory rules, like Rule 14, have been 
violated, and that in respect of other 
matters, the position of the appellant is 
no better than a member of the public, 
who also could send representations to 
Collector under Rule 106 (a), 
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13... His further submission is that, 
if the statutory rules are not violated,.a 
person like the appellant- cannot deem 
himself to be aggrieved for the purpose 
of filing a writ petition under Art. 226 
of the. Constitution. The learned coun- 
sel cited the following decisions in sup- 
port of his contention: State of Orissa 
v. Madangopal, 1952 SCR 28 = AIR 1952 
SC 12; Calcutta Gas Co. Ltd. v.: State of 
West Bengal, 1962 Supp 3- SCR 1 = AIR 
1962 SC 1044; State of Punjab v. Suraj 
Prakash Kapur, 1962-2 SCR 711 = AIR 
1963 SC 507; Devasahayam v. State of 
Madras, 1958-1 Mad LJ 38, (58) = ILR 
(1958) Mad 158 = (AIR 1958 Mad’ 53) 
and Saling ‘Borough Council v., Jones, 
1959-1 All ER 226 = 1959-2 WLR 194. 


14, In our opinion, this conten 
tion is absolutely untenable. Under Sec- 
tion 5 {1} the Collector shall also take 
into consideration any “representations 
made by persons already ‘piving cinema- 
tograph exhibitions in or near the pro- 
posed locality. The appellant is‘such a 
person. He had, therefore, a statutory 
right of representation. He’ could obvi- 
ously make a representation under Sec- 
tion 5 (1) (d) that the existing place for 
the exhibition of cinematograph films in 
_ the locality were adequate. and that no 
licence for a touring cinema ‘should be 
granted. Otherwise,. there was no point 
in giving Rim a right of representation. 
He could agitate the matter, if the Col- 
lector issued a licence overruling his 
objections. He would be a person agpri- 
eved by the decision of the licensing 
authority and could appeal under . Seç- 


tion 5 (7). "In the appeal also he could 
-urge that the existing cinemas were 
adequate. In the same way, if the ap- 


pellate authority grants a licence, as he 
did in this case, the person already giving 
cinematograph, exhibitions would be a 
person aggrieved and could file a writ 
petition under Art, 226 of the Constitu- 
tion, which of course, would be a more 
restricted remedy than an appeal.: 

15. The decisions cited by Thiru 
Thiruvenkatachari merely lay down that 
Art. 226 can be invoked only to enforce 
a legal right and that ordinarily it must 
be a personal or individual right of the 
applicant. The same test has been reite- 
rated in Swami Motor Transport Ltd. v. 
Raman and Raman Ltd., ILR (1961) Mad 
110 = (AIR 1961 Mad 180) (FB) and 
Lakshminarayanan v. Maruthappa Nainar, 
1969-2 Mad LJ 79 = (AIR 1970 Mad 136) 
(FB). In the last mentioned case, after 
discussing the authorities, it is stated (at 
page 86) (of: Mad LJ) - ee p. 142 of 
AIR):— 


“An atsin rice mill owner who 
contends that he is prejudicially affected 
by the grant of a permit for installation 
of another mill in the locality contrary 


N. L. N. L: Chettiar v. J.. Chettiar- 
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to law could. manifestly under the prin- 
ciples discussed above, be entitled to ap- 
ply for relief under Art. 226.” 


It was decided under the Rice Milling 
Industry (Regulation) Act (21 of 1958). 
We ‘are of opinion that the above deci- 
sion will apply to an existing cinema 
operator. who objects to the grant of a 
no-objection certificate under the Madras 
Cinemas (Regulation) -Act 1955; ‘he has 
a legally enforceable : personal right. It 
may .be added’.that Muthukaruppasami 
Moopanar himself impleaded Murugan 
Theatre “as a respondent’ in' the appeal 
filed by : him to the Board and 
notice was. issued to -Murugan 
Theatre and the party was heard, and 
rightly. We have no doubt that in this 
case Murugan Theatre was entitled to file 
a ha Peon against the order of the 
oar 


16.. In the result, the writ appeal 
is allowed and a writ of certiorari will 
issue quashing the order of the Board of 
Revenue. The‘ parties will, however, bear 
their own costs in the appeal. 


Appeal allowed. 
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Transfer: of Property Act (1882), 
Section 53 — “Intent to defeat creditors” 
— Transfer by a debtor of his property 
in favour of one of his several credi- 
tors ‘is undoubtedly a preference ‘but 
in absence of any further circumstance 
it cannot be a fraudulent preference. 
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== (1961) 1 Mad LJ 235. Abdul | 
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VEERASWAMI C., J.:— Defendants 
1 and 2 are the appellants. They part- 
chased the suit property: on 15th De- 
cember 1953 from the legal represerta- 
tives of one Krishnaswami Pathar. -The 
plaintiff in execution of a decree obtin- 
ed against Krishnaswami Pathar pur- 
chased the very property on 8th Feb- 
ruary 1960. The defendants having -ob- 
structed and succeeded, a suit =: was 
brought to set aside the summary order, 
Both the courts below have concurred 
in finding that the sale in favour of the 
defendants was a fraudulent preference 
within the meaning of Section 53- of 
the Transfer of Property Act. In coming 
to that decision they were largely, irflu- 
enced by Abdul Majid Lebbai v. Papa- 
thiammal, 1961-1 Mad LJ 235 = (AIR 
1961 Mad 403): They understood the de- 
cision as laying down the. proposition: that 
the test of fraudulent preference was to 
see whether the debtor retained with him 
any amount, however small, for his be- 
nefit, so that to that extent the credi- 
tors stood to be defeated... When. the 
second -appeal came before Alagiriswami 
J. in the first instance, he too pernans 
thought that that was the effect of the 
decision and, on that view, he consid=red 
that the decision must be reconsider- 
- ed. He, therefore, referred the matter 
to a Division Bench. | ; . 


2. It seems to us that the ccurts 
below as well as: Alagiriswami J, were 
not entirely correct, if we may say s3, in 
understanding, 1961-1 Mad LJ 235 = 
(AIR 1961 Mad 403) in that way. The 
judgment in that case does not show that 
however small the benefit may be that 
was retained .by the debtor, that would, 
in itself be proof of fraud. It would be 
obvious from the judgment that what 
influenced, the decision in that case was 
the fact that the vendor had been arrest- 
ed, but on payment of a small sum was 
released and. the execution petition was 
pending. The court thought that the 
fact that the sale deed was executed after 
his arrest and before the adjourned date 
of the execution petition clearly. sugvest- 
ed that. it was executed with a delibe- 
rate intent to frustrate the appellant in 
that .case and defeat’ and delay the cre: 
ditors of the second respondent in that 
case. That was the main reason the 
sale was held to be a fraudulent pre- 
ference. “But, in additiori to that fact 
reliance was also placed ‘on retention 
with the’ debtor of a sum of Rs. 78/- out 
of the sale consideration of Rs. 600. The 
intention of, 1961-1 Mad LJ 235 = (AIR 
1961 Mad 403) was not to lay down a 
proposition that, however small the be- 
nefit retained by the debtor owt of 
the sale consideration might be,-it would 
be sufficient. by itself to. .hold the trans- 
action to be a.fraudulent preferenca. As 
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a matter of fact, Errachi Reddiar v. Vel- 
layya Reddiar, 81 Mad LW 27 = (AIR 
1968 Mad: 956) made a correc: approach 
to, 1961-1 Mad LJ 235 = (AIR 1961 Mad 
408). Whether any transaction is a fraud- 
ulent preference will Gepeng upon. the 
facts in each ‘case. L 


g Where a debtor jas: several 
creditors and some property and if he 
transfers that property to one of the 
creditors without any further circum- 
stances appearing, that may be a prefer- 
ence, but it cannot be said to be a 
fraudulent ‘preference. . It has been re- 
peatedly held that it is not improper for 
debtor to prefer his creditor among the 
many in order to discharge his. debt 
by transfer of. property. . There -should 
be something -morethan mere prefer- 
ence and the facts must establish that 
the preference is a fraudulent one. In 
Mushar Sahu v. Lala Hakimlal, ILR 43 
Cal 521 = (AIR 1915 PC 115), the Pri- 
vy Council observed:— 


“The transfer which defeats or de- 
lays creditors is not an instrument 
which prefers one creditor to another, 
but an instrument. which removes 
property. from - the creditors . for 
the benefit of. the debtor. The 
debtor must not retain a benefit for him- 


self. He may pay one creditor, and 
leave another- unpaid.” 
That is how. in 1961-1 Mad LJ 235 


= (ATR 1961 Mad 403) reference was 
made to the retention. of a benefit by 
the debtor. The emphasis in that case was 
not that however small tne benefit 
may be, it would be sufficient to hold 
the transaction to be a fraudulent pre- 
ference. In-the Privy Council case it 
was found that the transfer made was 
for adequate consideration in satisfaction 
of genuine debts and it was „without 
reservation of any benefit to the deb- 
tor. «It was: held that no ground for 
impeaching it was made out, though, 
of course,, by that transaction other cre- 
ditors stood to lose. - 


4. . In the instant case, the sale 
was: for’ a sum -of Rs. 5,000/-. out of 
which: Rs. -4,000/-- was appropriated in 
discharge of a decree debt due 
to the purchasers. The - genuine- 
ness of this decree was never questioned. 
Out of the balance, Rs.. 600/- went in 
discharge. `, of another decree. This de- 
cree again was not in attack. A _sum 
of Rs. .150° was recited to have been 
borrowed. in connection with the fune- 
ral expenses of . Krishnaswami Pathar. 
It may be assumed that. the remainder 
was, retained by the - vendor. Apart 
from. these. facts. the sale deed was re- 
gistered actually on 26th Dec, 1953. In 
between the plaintiff instituted the suit 
on the--18th-- and obtained- an attach- 
ment before judgment. In our opinion. 
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these facts hardly prove any fraudulent 
intent on tke part of the debtor. They 
do not show an intent on his part of 
fraudulent preference of the defendants 
in order to defeat and delay the other 
creditors, 

5. The second appeal is allowed 
with costs. 


Appeal allowed. 
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VENKATARAMAN AND KRI- 
SHNASWAMY REDDY, JJ. 


G. Gopala Chettiar, Appellant v. N. 
Giriappa Gowder, Respondent. 


App. No 128 of 1964 and Memo of 
Cross Objections, D/-19-1-1971, against 
decree of Sub Judge Coimbatore in O. 
S. No. 154 of 1961 and Memo of Cross 
Objections therein. 


(A) Transfer of Property Act (1882) 
— In absence of any covenant to the 
contrary the vendee can insist on a 
sale-deed to be made in favour of him- 
self and his nominees. The vendor de- 
clining to do so is liable for breach of 
contract. (X-Ref:— Contract Act (1872), 
Section 73). AIR 1935 Bom 340 and 
AIR 1954 Moys 145 Relied on. 
(Para 7) 


(B) Transfer of Property Act (1882), 
Section 55 (1) (g) — Conveyance from 
vendor ‘must be free from encumbran- 
ces not only created by himself but also 
created by his predecessors-in-title, 

(Para 9) 

(C) Contract Act (1872), Section 64 
— Where vendor and vendee both are 
at fault and each commits breach of 
contract neither party is entitled to 
claim damages from the other. In such 
cases vendee is entitled to return of his 
money. He can also be granted inter- 
est at 6% p.s. on such amount from the 
date of trial Court decree till he pays 
it. (X-Ref:— Civil Procedure Code 
(1908), Section 34). AIR 1943 PC 34 Reli- 
ed on. (Para 13) 


Cases Referred: Chronological Paras 
(1954) ATR 1954 Mys 145 (V 41) 
= 33 Mys LJ 148, Himantharaju 
v. Corpn, o2 the City Bangalore vf 
(1943) AIR 1943 PC 34 (V 30) 
= 1943-2 Mad LJ 369, Murli- 
dhar Chatterjee v. International . 
_ Film Co, Ltd. 13 
(1935) AIR 1235 Bom 340 (V 22) 
= 37 Bom LR 440, Rahimtullah 
v. Official Assignee Bombay 7 
N. Suryanarayana, T. R. Srinivasan 
and K. Ramamurthi, for Appellant; Pais, 
Lobo and Alwares, for Respondents, 
VENKATARAMAN J.:— The appeal 
has been filed by the plaintiff before 
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the learned Subordinate Judge and the 
cross-objections have been filed by the 
defendant. The suit arises out of an 
agreement for sale of the plaintiff's land 
situate in Mysore State for a sum of Rs. 
71,000/-. Under Ex, B-11, dated 19-10- 
1960, the defendant paid a sum of Rupees 
10,000/- and on 26-10-1960, the parties 
entered into a formal agreement Ex.. A-1. 
Clauses 3, 4 and 5 are as follows: 

“3. The vendor has received Rupees 
10,000 The remaining sale 
amount of Rs. 61,000 be paid to the ven- 
dor by the purchaser within 90 days 


from this date. 

4. The sale deed be executed 
in the name of the purchaser herein 
or in any other name 


Pease E OE E nee E E 


described above 
fixed by the purchaser, by the vendor. 

5. The . purchase shall be complet- 
ed within 90 days from this day of 26th 
October, 1960.” 

The plaintiff was residing at Pol- 
lachi. The defendant was a resident of 
Ootacamund. Clause 10 of the agree- 
ment provided as follows— 

“10. The vendor gives possession of 
the properties to the purchaser at the 
time of registration.” 

The registration had to be done at 
Arkulgud in Myscre State. 

2e On 27-10-1960, under Ex. 


the defendant paid a further sum of 


Rs. 5,000. We may trace the subsequ- 
ent -correspondent briefly. Under Ex- 
B-13, dated 25-1-1961, the defendant 


sent to the plaintif a draft sale deed. 
The plaintiff acknowledged it under Ex. 
B-14, dated 26-1-1961. Under Ex. B-15, 
dated 31-1-1961, the plaintiff modified 
the draft sent by the defendant and 
sent his own draft, that has been mark- 
ed as Ex. B-25. 


3. The defendant did not approve 
of it and sent a draft, Ex. B-26, mak- 
ing some modifications to Ex, B-25, 
with his covering letter, Ex, B-16, dated 
6-2-1961. The points of difference which 
arose between the parties as a result of 
this and the subsequent correspondence 
may be formulated thus: . 

1. The defendant insisted that the 
sale deed should be executed not mere- 
ly in favour of himself but also 30 
other persons. It may be mentioned 
that the property is over 1190 acres, 
mostly of forest lands, and the defen- 
dant felt that it would not be wise or 
convenient for him to buy such pro- 
perty in his own name exclusively. Buf 
the plaintiff was not willing to execute 
the sale deed in favour of any body be- 
sides the defendant. 


2.. The defendant wanted the 
plaintiff to sell the land free from al 
encumbrances, but the plaintiff was pre- 
pared only to give an assurance that he 
himself had not created any encumbran- 


B-2, 
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ces after his purchase of the property 
from the Mysore Maharaja in 1959. He 
was not prepared to give any assurance 
that there had been: no encumbrances 
on the property prior to his purchase 
in 1959. 

3. As a result of the. differences 
on the above two points, the deferdant 
said that he did not think it safe to 
pay the balance of the purchase money 
to the plaintiff at Pollachi, but insisted 
on paying the balance of: the purchase 
price only at Arkulgud. at the time of 
the execution of the deed and the regis- 
tration thereof. He was however will- 
ing to oblige the plaintiff by giving.a 
draft -on a bank at Pollachi-for a sum 
of Rs. 56,000. The plaintiff for his part 
insisted that the payment should be 
made to him at Pollachi. But he was 
willing, upon payment, to execute the 
sale deed immediately at Pollachi and 
send his agent with a power of attor- 
ney for registration of the document at 
Arkulgud. 


4. As a result of these differen- 
ces, the plaintiff put an end to the con- 
tract under Ex. B-21, dated 10-3-1961. 
The defendant for his part retained his 
right to claim for specific performance 
and damages. 

5. Thereafter, on -.5-7-1961. the 
plaintiff filed the suit O. S. 154 of 
1961 out of which this appeal and cross- 
objections arise, for recovery of a 


` sum of Rs, 10, 000/- with interest He 


claimed that he had sustained damages 
to the extent of Rs. 25,000/- out of that, 
he had appropriated Rs. 15,000/- paid 
under Ex. B-l and Ex. B-2 and claim- 
ed the balance. The defendant, in his 
written statement, stated that he was 
not in breach of the agreement and 
that it. was the plaintiff who had com- 
mitted breach of the agreement, and 
the defendant counter-claimed for reco- 
very of (1) Rs. 15,000/- which hə had 
paid under Ex. B-1 and B-2 and °(2) 
further damages of Rs. 10,000/-. l 


6. The learned Subordinate Judge, 
who tried the suit, found that both 
parties were at fault and that conse- 
quently - neither was entitled .to claim 
damages from the other, and that the 
just thing for him to do was to order 
the plaintiff to repay Rs. 15,000/- which 
he had received,-and he accordingly 
gave a decree for Rs. 15,000 and dismis- 
sed the suit and the counter-claim in 
other respects. Hence this appeal by 
the plaintiff- and the memorandum of 
cross-objections by the defendant.. The 
plaintiff has confined his appeal to the 
sum of Rs. 15,000/- directed to be re- 
turned to the defendant. . In his Memo- 
randum of cross-objections, the’ defen- 
dant has claimed Rs. 5,000/- as demages, 


G. G. Chettiar v. N. G. Gowder 


[Prs. 3-7] Mad. 37 


and another sum of Rs. 4,126-50 towards 
costs which the defendant, according to 
him, was entitled to in the trial court.’ 


7. The three points for determi- 
nation before us also are those for- 
mulated above. The first point is whe- 
ther the defendant was entitled to in- 
sist on the sale deed being executed 
in favour of himself and 30 other per- 
sons. The learned Subordinate Judge 
has held that the defendant was so 
entitled and we are in entire agreement 
with him. Ex. B-1 itself says: ‘The 
registration and ` document will be 
made in the name of Mr. N. Giriappa 
Gowder or his nominees”. Similarly, 
clause 4 of Ex. A-1 states “The sale 
deed be executed in the name of the 
purchaser herein described above or in 
any other names.fixed by the purcha- 
ser, by the vendor.” ~The defendant, 
as DW., 3, deposed that in October, 1960 
he informed the plaintifi’s agent, Radha- 
krishna Chettiar, that it was too large 
an extent to be purchased by him and 
that it had to be purchased by ten or 
twenty persons, and that subsequently 
on Deepavali day, when he was in 
Ootacamund, Radhakrishna Chettiar phon- 
ed him up from Pollachi to have a 
talk with. the plaintiff about the pur- 
chase .of the lands. Thus, the evidence 
of the defendant is that even prior to 
Ex. B-1, it had been agreed that the 
sale deed should be in the name of the 
defendant and his nominezs, and hav- 
ing regard to the terms of Exs. B-1 and 
A-1, we accept this evidence. Even 
apart from this evidence, we hold as 


-a matter of construction of Exs. A-1 and 


B-1 that the defendant was entitled to 
insist on the sale being taken in the 
name of the defendant and his . nomi- 
nees, 


A point has been made by the ap- 
pellant’s learned counsel, Mr. T. R. Sri- 
nivasan, that the wording of Ex. B-1 is 
“Tn the. name of Mr. N. Giriappa Gow- 
der or his nominees” and not “in the 
name of Mr. N. Giriappa and his nomi- 
nees”, and the wording is also similar 
in Ex. A-1. We think there is no sub- 
stance in- this contention. This 'argu- 
ment proceeds on a concession that the 
defendant could’ insist on the plaintiff, 
executing sale deeds in favour of 
several nominees of the defendant, 
and if so, as pointed out by the lower 
court, there can be no objection to the 
defendant being one of the vendees. The 
learned counsel for the appellant has 
naturally been unable to produce any 
case to support his extreme contention. 
On the other hand, the law in England 
as well as in India seems to contem- 
plate the vendee being able to get sale 
deeds in the name of himself and his no- 
minees (See Halsbury’s. Laws of Eng- 
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land, Volume 34, Simond’s Edn. TI Edn. 
pages 338 and 345, Rahimtullah v. Off- 
‘cial Assignee, Bombay AIR. 1935 Bom 
340 and Himantharaju v. Corporation of 
the City of Bangalore, AIR 1954 Mys 
145. These authorities show that where 
a. purchaser has not entered into a co- 
venant with the vendor, . there can be 
no objection to the purchaser insisting 
on the ‘sale .to be made to him and his 
nominees, There is no such obligation 
cast on the. purchaser in Exs. B-l & A-1 
and it was a case of an outright sale, 
all the covenants. being on the side of 
the vendor. Hence, we. have no hesita- 
tion in holding that. the plaintiff was 
in breach by. declining to execute the 
sale déed in favour of 30 other nomi- 
nees and the defendant. 


8.- Point 2: The next point- to be 
considered is whether the covenant of 
title given bythe plaintiff was ‘suffici- 
ent: Ex. B-25, the draft ‘sent by the 
plaintiff, reads as follows: on the ques: 
tion of covenant: 


“The vendor doth hereby morena 
with the purchaser that he, the vendor, 
had good right and full power to grant 
and convey the premises in ' manner 
aforesaid and that the said premises are 
free from all encumbrances; claims and 
demands occasioned or created by- the 


vendor.” 
i B-16, ‘dated "6-2-1961, the 








In Ex. 
defendant: took objection ' to this vas fol- 
lows: ` 
“The purchaser is “also entitled to 
a conveyance from his vendor free from 
all encumbrances and not-only free from 


encumbrances > created or. occasioned’ :by 


the vendor.” , 
. In Ex. B-17,- - dated. 10-2-1961, the 
plaintiff replied as follows: a 

“With regard to the next para, it 
may be pointed out. that the agreement 


for sale does not provide for a convey-. 


ance free of all encumbrances: My celi- 
ent can, in the context of facts, cove- 
nant only as -regards encumbrances 
created by himself. For the rest,. your 
client would surely, in terms of the 
agreement, have -got the. encumbrance 
certificates: and satisfied himself. . Con- 
sidering the nature, extent and -charac- 
ter of the property and the antecedent 
title thereto, you -will appreciate my cli- 
ent’s stand, in this regard. He there- 
fore insists that. the words ‘created, or 
occasioned ‘by the vendor - wherever 
they had been deleted must be restored.” 

' The learned Subordinate. Judge has 
held that the covenant given’ by the 
plaintiff was sufficient. ‘His’: _veasoning 
is as follows: . 

` “I must state here that the draft sale 
deed under’ Ex. B-25 is only. in conso- 
nance with Cl. 7 of the agreement of sale 
under Ex. A-1 wherein it was agreed be- 
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tween the parties that the” vendor 
should give assurance that he is the 
absolute owner of the property and that 
he has perfect and valid title and right 
to convey the property. It is clear that 
the parties have expressly stipulated as 
to the warranty of good title and in 
pursuance of the agreement. the plaintiff 
was willing to give assurance that he 

is- the absolute owner of the property 
and that he has perfect and valid title. 
When the parties have stipulated ` re- 
garding the ‘warranty of title, that 
should. be given by the plaintiff, I do 
not think that it is open to the defen- 
dant to contend that the plaintiff should 
give warranty of title not only as 
against his own acts but against those 
of his predecessors-in-title.” , 


9. We do not agree 
learned, Subordinate Judge on this. point. 
The learned Judge has. overlooked the 
provisions of clause’ 55 (1) (g) of the 
Transfer of Property Act, which enacts: 


“In the absence of a contract to the. 


contrary, the seller is bound ......... (g) 
to pay all public charges and rent ac- 
crued due in respect of the propertý up- 
to the date of: the sale, the interest on 
all encumbrances on such property due 
on such date, and, except where the 
property: is sold` ‘subject to ‘encumbran- 


‘ces, to discharge all incumbrances — on the 


property then existing.” 


Under the latter half of danse G 
it is clear that the property was not 
sold subject to any encumbrances and 


hence the plaintif was. bound to dis- 


charge all encumbrances on the pro- 
perty then existing, and he was bound 
to give an assurance to that effect. Cl. 
7-of Ex. A-1, which reads | “The Vendor 
gives an assurance that he is the abso- 
lute owner. of the property and _that 
he has perfect and valid title and right 
to convey the property,” cannot .be con- 
strued as a-contract to the contrary. Sri. 
. R. Srinivasan, . learned counsel for 
the appellant, does not adopt the line 
of reasoning taken by the learned Sub- 
ordinate Judge. For his part, Mr. T. fe 
Srinivasan agrees ‘that the plaintiff . 
bound to -discharge: any anena b ace 
which may: have -been created on the 
property even by his’ predecessors-in- 
title. But he would say that as a matter 
of fact, there were no such encumbran- 
ces and ‘that the deferidant knew about 
it and that the. covenant which the 
plaintiff’ was prepared to give in. the 
draft ‘of. Ex, .B-25, as: extracted above 
would, . for all: practical: purposes,. be 
sufficient. We are unable -to agree’ with 
the submission that the covenant: which 
the plaintiff. was prepared -to give in 
Ex. B-25 was sufficient compliance with 
the provision of law: we have: quoted 


A-I. R.. 


‘with . the 
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above. We say this because, firstly, in 
Ex. B-25, the plaintiff-qualifies the words 
“encumbrances, claims. and demands” 


by the words “occasioned or createa by ` 


the vendor”, and secondly, he explicitly 
Says in Ex. "B-17 which we have ex- 
tracted „above, that he cannot answer 
for any encumbrances created by his 
predecessors-in-title. We, therefore. hold 
on this part of the case, that there was 
breach of. agreement on the part cf the 
piani . 


; 10. The third point is whether 
the defendant: was rightin insisting that. 
he would pay the ‘balance of the pur- 
chase ` money only at Arkulgud ai the 
time of .the registration. Here the 
learned Subordinate Judge finds im fav- 
our of the defendant. But. we may say 
at -nce that we are not prepared to 
agree with his ‘reasoning. Sri Gopala- 
swami Aiyangar contended as a preli- 
minary point that in paragraph 6 >f the 
plaint, the plaintiff did not specifically 
urge that the . defendant committed 
breach of the contract by insistirg on 
-paying the balance of the purchase money 
at Arkulgud. But we. find that this 
point figured in the ‘forefront -n the 
correspondence between the parties and 
also at the time of the trial -ani was 
discussed in paragraph 10 of the judg- 
ment of the learned Subordinate Judge. 
Hence, we are not inclined to accept the 
technical submission of the learned 
counsel, Sri Gopalaswami Aiyangar, that 
this point is not open to the p-aintiff. 


On the other hand, we think that the 


objection taken by the plaintiff co the 
stand of the defendant on this point 
is substantial and we hold that the de- 
fendant committed breach of the agree- 
ment. - 


11. It may be noted at the sae 
set that Ex. A.1 does.not contain any 
provision that -the balance of the pur- 
chase money would be paid at Arkul- 
gud at the. time:-of registration. Hence 
the defendant cannot insist as a matter 
of right that he was .entitled’'to make 
the payment at Arkulgud at the time 
of registration. - Sri Gopalaswami Iyen- 
gar would however urge that under 
Section 54 of the Transfer of Froperty 
Act, title would pass to the defendant 
only if the document was alsc regis- 
tered and that mere execution in the 
sense of signing the sale. deed -in the 
presence of two witnesses would not 
suffice. But there is a well-marked dis- 
tinction in law between .executicn and 
registration. Apart from the fact that 
Section 54 of the Transfer of Froperty 
Act itself speaks of a registered instru- 
ment and also of execution in Section 
55. in separate terms, the difference in 
the concepts of execution and registra- 
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tion is clearly brought out in Section 23 
of the Registration’ Act, which allows 
a period of four months from the date of 
the execution of the document for 
registration, and Section 47 says that 
on such registration, the deed will date 
back in its effect to the time of exe- 
cution, Further Ex. A.1 itself recognises 
the difference. between execution and 
registration, because in clauses 3 and 4, 
it contemplates that the balance of Bs. 
61.000 had to be paid ` within ‘90 days 
from the date of Ex. A.1 and the pur- 
chase shall be ‘completed within 90 days 
date, ‘namely, 26th October 
On the other hand, clause 10 of 
Ex, A.1 says that the vendor should - 
give possession of the properties to the 
purchaser at the time of registration. 
Thus the agreement itself contemplates 
the differerice between execution and re- 
gistration. Further, if we remember that 
the parties had four months’ time .to regis- 
ter the document after the execution, itis 
not reasonable to construe clause 5 of 
Ex. A.l as meaning that the registra- 
tion also should be completed within 
the period of 90 days. Suppose, for 
instance, the defendant had offered the 
balance of Rs. 61,000 in cash to the 
plaintiff at’ Pollachi on the 90th day at 
4-30 p.m, but there was no time to re- 
gister the document on the same day at 
Arkulgud in Mysore State, there can be 
no doubt that the defendants payment 
would have been quite proper within 
the terms of Ex. A.-1 and the plaintiff 
could not have refused to accept the 
payment of the money on the ground 
that the registration could not be com- 
pleted within the period of 90 days. In 
the context, therefore, clause 5 of Ex. 
A.1 could only mean, that the execu- 
tion had to be completed within 90 days. 
It may be recalled that under clause 3, 
the defendant had a period of 90 days 
to pay the balance of the purchase money 
and since’ the same period of 90 days 
is fixed for completion of the purchase 
in clause 5, it could only mean that the 
payment and the. execution should also 
take place within 90 davs and clause 5 
cannot possibly have reference’ to the 
registration. f 


: 12. Section 55 (1) (d) of the Trans- 
fer of Property Act says that the seller 
is bound-on payment or tender of the 
amount due in respect of the price to 
execute a. proper conveyance of the pro- 
perty when the buyer tenders it to him 
for execution at a proper time and 
place. As a matter of grammer, the 
word. ‘it’? in the latter portion of the clause 
refers to the conveyance and there- 
fore . the words “at a proper time and 
place” would refer only to the buyer 
tendering the conveyance to the seller 
for execution at a proper time and 
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place. In other words, there is no ex- 
plicit mention of the words ‘proper 
time and place” in respect of the first 
portion of Section 55 (1) (d), namely, of 
payment or tender of the amount due 
in respect of the price. Normally, we 
would be justified in holding that since 
the payment or tender of the amount 
due has to be made to the seller, it has 
to be made at the sellers place. But 
there may be circumstances where the 
defendant may be justified in not pay- 
ing the amount to the seller at his 
place. It is sufficient to say that in this 
case there are no such circumstances, 
In Ex. B16, the defendant says: 


“Having regard to the stiff and 
somewhat distrustful attitude so far ad- 
opted by your client towards our client 
and especially as to the registration of 
the conveyance has to be effected at 
Arkulgud and possession of the lands, 
bulls, carts, implements and zinc sheets 
has to be given on the spot far from 
Pollachi, our client does not feel that 
it would be safe for him to depart from 
the normal procedure of the payment 
of the balance of the purchase money 
at the time and place of execution and 
registration of the conveyance and de- 
livery of possession of the properties 
agreed to be sold.” 


We are not at all satisfied that the 
normal place of payment of the pur- 
chase money is at the place of registra- 
tion. If that was the intention of the 
parties, we should expect them to have 
stated that the balance of the purchase 
money was payable at the time and 
place of the registration. The reasons 
given in this passage by the defendant 
for not paying the amount at Pollachi 
and insisting on payment at Arkulgud 
at the time of the registration do not 
appear to us to be sound, It is true that 
we have found that the plaintiff was at 
fault in not agreeing to execution of the 
sale deed in favour of 30 persons besides 
the defendant, and in not being prepared 
to sell the properties free from all en- 
cumbrances. But that would not by it- 
self justify the defendant refusing to 
pay the balance of the purchase money 
at Pollachi. In our view, the obligations 
of the plaintiff and the defendant were 
mutual. So far as the defendant’s obli- 
gations were concerned, he was liable 
to pay or tender the balance of the pur- 
chase money to the plaintiff at Pollachi, 
It may be noted that both in Ex. B.-15 
and in Ex. B-17, the plaintiff reiterated his 
willingness to execute the sale deed at Pol- 
lachi immediately on payment of the bal- 
ance of the purchase money and to send 
his agent with a special power of attorney 
for effecting registration at Arkuleud, 
On the facts of this case, we hold that 
the plaintiff was not in breach on this 
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point and that, on the contrary, the de- 
fendant was in breach. 


13. It follows from the above 
discussion that both the parties were at 
fault and hence neither party is entitled 
to claim damages from the other. But, 
under Sections 64 and 65 of the Contract 
Act, as explained by their Lordships of 
the Privy Council in Muralidhar Chat- 
erjee v. International. Film Co. Ltd., 
1943-2 Mad LJ 369 = (AIR 1943 PC 34) 
the defendant is entitled to the return of 
the sum of Rs. 15,000, as directed by the 
trial court. We also think that under 
the provisions of S. 34, Civil P. C., itis just 
and reasonable to direct the plaintiff to 
pay interest on the sum of Rs. 15,000 from 
the date of the trial court’s decree till 
the date on which he deposited the 
amount, at six per cent. per annum. 
Further than this we are not prepared: to 
give any relief to either party; in other 
words, each party will bear its own 
costs both in the lower court and here. 


14. In the result, the appeal is 


. dismissed and the cross-objections are 
allowed to the limited extent indicated - 


above. 


Appeal dismissed; Cross- 
objections partly allowed. 
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K. VEERASWAMI, C. J. AND GOKULA-~ 
KRISHNAN, J. 


Murasoli Maran M. P., Appellant 
H Union of India and others, Respon- 
ents. i 


Writ Appeal No. 119 of 1970 and 
Writ Petition No. 471 of 1970, D/- 
29-1-1971, against order of Alagiriswami, 
J. in W. P. No. 406 of 1970, D/- 13-2- 
1970. 


(A) Constitution of India, Art. 344 
(6) — Presidential directions could be 
issued only when the commission, and 
following it, the committee have made 
their reports and that too only in res- 
pect of matters stated in clause (2) and 
in respect of which the said bodies have 
made reports. 


(B) Constitution of India, Article 
344 (6) — Presidential directions: though 
only administrative in nature are au- 
thorised by the Constitution — They are 
therefore valid and are bound to be 


obeyed. (Para 7) 
(C) Constitution of India, Art. 344 
(6) and (1) — Presidential directions 


issued after consideration of the reports 
by the first Commission and committee 
will not cease to have force merely be- 
cause second commission and commit- 


GO/GO/D235/71/TVN/S 


(Para 7) . 
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tee were not appointed at the expiry of 
ten years from the commencement of 
Constitution. Finding in W., P. 406 of 1979, 


D/- 13-2-1970 (Mad) by Alagriswami, J., ` 


Affirmed. (Paras 7 & 9) 


(D) Constitution of India, Arts. #44 
(6) and 343 (3) — Presidential directions 
under Article 344 (6) cannot override law 
made by Parliament under Article £43 
(3) or in exercise of its residuary powers. 
(X-Ref. :— Official Languages Act (19€3), 
Section 3 (as amended by Act 1 of 1968) ). 
Finding in W. P. 406 of 1970, dated 13-2- 
1970 by Alagiriswami, J., Affirmed. 
Presidential order dated 27-4-1960, 
Ministry of Home Affairs Circular, dazed 
3-3-1966, Railway Board and Posts end 
Telegraphs Memoranda dated 27-6-1369 
and 19-6-1968 respectively compelling at- 
tendance at i in-service training 
as part of duty and providing for penal 
consequences for non-attendance were 
quashed as being inconsistent with Sec- 
tion 3, Official Languages Act as amend- 
ed by, Act 1 of 1968, which was law made 
by Parliament under Art. 343 (3). 
€Paras 10 to 12) 


Cases Referred: Chronological Paras 


(1970) AIR 1970 SC 564 (V 57) = 
1970 SCR 530, R.-C. Cooper v. 
Union of India T 


M. K. Nambiar, for K. K. Venugo-~ 
pal, K. Manivannan and M. Kalysna- 
sundaram, for Appellant in W. A. No. 119 
of 1970; K. K. Venugopal,-D, Narayanan, 
V. Manivannan and M. Kalyanasunda- 
ram, for Petitioner in W. P. No. 471 of 
1970; The Solicitor General assisted by 
the Central Government Standing Coun- 
sel and K. C, Jacob, for Respondents. 


K. VEERASWAMI, C. J.:— The writ 
appeal and writ petition raise a common 
question as to the validity of the Presi- 
dents Order dated 27-4-1960, a Circular 
of the Ministry of Home Affairs, dated 
3-3-1966, and the memoranda of the 
Railway Board as well as of the Posts 
and Telegraphs, dated respectively 27-6- 
1969 and 19-6-1968. . The writ petition 
out of which this writ appeal arises, was 
filed by a. Member of the Parliament. 
Although Alagiriswami, J., held that the 
Circular orders contravened S. 3(4) of 
the Official Language (Amendment) Act, 
1967, he dismissed the petition on the 
ground that it was for persons aggrieved 
to approach the court in a proper case, 
and not for persons like the petit_oner 
who had no personal interest in the 
matter, The learned Judge was further 
of opinion that he could not accep: the 
contention that the Presidential Order 
became void because no second Language 
Commission was appointed as coniemp- 
lated by Article 344 of the Constitution, 
but he felt that quite possibly the peti- 
tioner may be entitled to maintam a 
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writ of Mandamus for a direction to ap- 
point a second Language Commission, 
cul: not for ane the Order and Cir- 
culars. 


- The question of the locus standi of 
the petitioner, who is the appellant, did 
not very “much figure before us because 
in the other -petition, the petitioner as 
a non-Hindi knowing employee of the 
Posts and Telegraphs, is directly affect- 
ed by the Presidential Order and the 
Circulars, and, therefore, he is, beyond 
dispute, a person aggrieved. In fact, the 
learned Solicitor General for the Union 
of India mentioned at the outset of his 
argument that he did not propose to 
take shelter under the ground of main- 
tainability of the appeal filed by the 
Member of the Parliament, although just 
before he concluded his arguments, he 
made reference to R. C. Cooper v. Union 
of India, AIR 1970 SC 564, where it was 
held that a shareholder, a depositor or 
a director might not be entitled to move 
a petition for infringement of the rights 
of the company, unless by the action 
impugned by him, his rights were also 
infringed. We think that as the peti- 
tioner in W. P. 471 of 1970 is, by any 
test, a person aggrieved, the question of 
the locus standi of the appellant is of no 
importance or consequence. 


2. In the light of the report sub- 
mitted by the Committee constituted in 
accordance with Article 344 (4) of the 
Constitution and in exercise of his 
powers under Article 344 (6), the Presi- 
dent made an order on 27-4-1960, which 
inter alia directed, by clause 5: 


. “Training of . administrative person- 
nel in the Hindi Medium— 


(a) In accordance with the opinion 

expressed by the Committee in-service ` 
training in Hindi may be made obliga- 
tory for Central Government emplovees 
who are aged less than 45 years. This 
will not apply to employees below class 
III grade, -industrial establishment and 
work charged staff. In this scheme, no 
penalty should be imposed for failure to 
attain the prescribed standard by the 
due date. Facilities for Hindi training 
may continue to be provided free of 
costs to the trainees.” - 
The rest of the clause is not material for 
eur purposes, The background for this 
order is this. The first Language Com- 
mission noticed certain pre-requisites of 
a change over in the language for public 
administration, one of which was ‘Train- 
ing of Administrative personnel of dif- 
ferent categories in appropriate stan- 
dards of linguistic competence for the 
purpose of using the new linguistic. 
medium with the. requisite efficiency 
and facility of expression”. As to this 
the Commission’s recommendation is: 
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“The present arrangements made by 
the Government of India for training 
their employees on a voluntary basis in 
Hindi language are reviewed. If experi- 
ence shows that adequate results are not 
forthcoming under -such optional ar- 
rangements, it would be legitimate and 
necessary for Government to impose, in 
pursuance of their language policy. 
obligatory. requirement on Government 
servants to qualify themselves in Hindi 
within a reasonable period. to the extent 


requisite for the. discharge of their 
duties”. Sy. a OEE S 

3. On this, the ‘Committee was ot 
opinion-— 


"Government may prescribe- obliga- 
tory requirements on Governmènt ser- 
vants to qualify themselves in Hindi”. 
When the Language . Commission which 
was appointed in June 1955-was on its 
job, certain suggestions for the grddual 
replacement of English by: Hindi appear 
to have been discussed at an inter-depart- 
mental meeting in April 1954. and deci- 
sions arrived at. That resulted in the 
President’s Order called‘ “The Constitu- 
tion (Hindi Language: for Official Pur- 
poses) Order, 1955. ‘Clause 2 of this 
order said that the official purposes of 
the Union, for which the Hindi. langu- 
age may be used in addition to the Eng- 
lish language shall be as specified in the 
schedule annexed to the Order. The 
schedule mentioned several items which 
need not be detailed. They included cor- 
_respondence with members of the. pub- 
lic, correspondence with the State Gov- 
=rnments which have adopted Hindi as 
zheir official language, Government reso- 
-utions and legislative . enactments, Trea- 
zies and agreements. 


. There was also an sasitey Brediden: 
ial Order dated 27-5-1952, which had 
authorised the usé of Hindi in addition 
to the English Language for Warrants 
af appointments of Governors and Jud- 
fes, both of the Supreme Court’ and 
High Courts. 
of April 1960, the directive was given, 
folowing the suggestion .of the Commit- 
fee constituted under Article 344 (4) that 
fhe Ministry of Home Affairs might take 
ection for the- 
mentation of plan of action for the pro, 
gressive use of Hindi as the official 
language of the Union. 
lne of the plan or programme for pro- 
gressive use of Hindi was thus indi- 
cated: 


“The Committee has suggested that 
tne Union Government should prepare 
and implement a plan of action for the 
trogressive use of Hindi asthe official 
- language of Union: No restrictions are 


to be imposed for the present, on the- 


use of the English language for any of 
the official purposes of the Union. Neces- 
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-In the Presidential Order - 


preparation and imple- 


~ The broad out- 
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accordingly 

by the Ministry of Home Affairs for the 
preparation and implementation of a 
plan or programme ‘which will be con- 
cerned with the preparatory measures 
for facilitating the progressive use of 
Hindi for the Union Administration, and 
for promoting the use of Hindi in ad- 
dition to. English for various purposes of 
Union as provided in clause (2) of Arti- 
cle 343 of the Constitution. Again, the 
extent to which Hindi gets used in addi- 
tion to English will depend .Jargely on 
the effectiveness of the: preparatory 
measures. The plan for actual use of 
Hindi in. addition.to English will need 
to be reviewed and adjusted from ‘time 
to time in the light of experience.” 


On 3-3-1966 the Home ‘Ministry: issued 
an “ofice Memorandum which referred 
to paragraph 5 of the Presidential Order 
dated 27-4-1960, namely, the making of 
the in-service training in Hindi obliga- 
tory for all Central. Government emplo- 
yees below 45 vyears.of age, excluding 
certain classes of employees, ‘and. observ- 
ed that eii a programme of facili- 
tating the progressive use of Hindi for 
Union official purposes had been cir- 
culated to all Ministries in March 1961, 
which’ required that the Hindi training 
of Administrative personnel should be 
completed by March 1966 a review of 
the progress made till then in the train- 
ing of administrative personnel in Hindi 
had shown that a large number of em- 
ployees had to undergo this training. 
The Ministry, therefore, decided upon 
certain steps to be taken up so that ful- 
ler use was. made of the facilities avail- 
able under the Hindi teaching scheme. 
The steps were these: 


“(i). It should be ensured that 20 
per cent of the employees. working in a 
Ministry and in its attached .and subor- 
dinate offices, who-are required to re- 
ceive this training, are deputed to at- 


‘tend: the Hindi classes every year; 


` (ii) It should be ensured that the 
employees so deputed should get - them- 
selves enrolled in the Hindi classes; 


` (ji) Failure to attend - these classes 
regularly should attract penalties as in 
the case of absence from duty without 


‘adequate reason (refusal on the part of 


the immediate superiors to relieve em- 
ployees should be severely discouraged); 
and 


(iv) The apliesiors training of ad- 
ministrative personnel should also in- 
clude their. appearance at the examina- 
tions”, . 

The Home -Ministry then in the Offcial 
Memorandum . requested that the Minis- 
try of Finance etc. might issue neces- 
sary instructions to’ all attached and 
subordinate offices, ` ; pag ma 
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4, Accordingly, the Postmaster- 
General, Madras under the directions of 
the Director. General of Posts and Tele- 
graphs, -issued a memorandum in Octo- 
ber 1967, which referred to the Presi- 
dential Order of April 1960 and the 
order of the Home Ministry making in- 
service training in Hindi compulsory. for 
all Central Government employees who 
were aged less than 45 as on 1-1-1961 
outlined the facilities and incent.ves 
provided for the Hindi teaching which 
included awards and prizes, free books 
and travelling allowance. Specific men- 
tion was made that attendance in Hindi 
classes was compulsory and was treated 
as part of. duty, and that ‘wilful. and re- 
peated absence and refusal to join those 
classes’ is treated as non-compliance of 
Government.orders and breach of disci- 
pline. This. of course would not avply 
to employees who were learning Eindi 
outside their duty hours. Instructions 
to this effect were ‘sent. out by the de- 
partment to the Heads of Postal services. 
In the railways, similar circulars were 
issued which among other. things pointed 
out that training in -Hindi was obliga- 
tory, and there was no question of 
granting any exemption from attendance 
of in-service Hindi classes as such at- 
tendance was. considered as part of duty. 


5. -The Petitioner in W.. P. 471 
of 1970 is an. Assistant Manager? Return- 
ed Letter office of the Postmaster Gene- 
ral, at Madras, and a Central Govern- 
ment employee. He says that he SBS a 
South Indian and ‘his mother tongus2 is 
Tamil, that he is qualified in English, 
and right from his appointment, he had 
been carrying on his -duties- only: in that 
language; that he has not studied Hindi 
and has not qualified himself in any 
examination in Hindi, and that he has. 
therefore, no proficiency in the Hindi 
language to any extent.. He complains 
that on account of the Presidential Order 
of 1960, and the Circulars, he is compel- 
led to attend the in-service Hindi c_asses 
during office hours, but he’ is unakle to 
do so since he cannot learn Hindi and 
according to “him, he did’ not learn 
Hindi in view of the Official Languages 
Act and the law -relating to the matter. 
He points “out that failure to ettend 
Hindi classes -would attract penaltiss as 
in the case of absence from duty. with- 
out adequate reasons. This again. the 
petitioner says, is in . derogation, of the 
provisions of the Official” Languages Act. 


As to ` the . Presidential Order ` of 
1960, it.is: stated that it had: outlived 
itself and 'on account of the fact that 
the second Language Commission was 
not appointed.. the order is no longer 
effective,’ and, therefore, the Home 
Ministry’s Circular based on the Presi- 
dential Order and which is ‘alsc ‘the 


- 
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origin of the circulars issued by the 
various Ministries, has ceased to have 
force,. He contends that the Presiden- 
tial Order and the circulars are also in- 
consistent . with the. provisions of the 
Official Languages Act and: are, there- 
fore; illegal and void.. The Union de- 
nies that the Presidential Order and the 
circulars are, in any way, void or of no 
effect and contends that they are consis- 
tent with the ' provisions of the Official 
Languages Act and that the Union,- as 
the employer, is- entitled by- executive 
instructions to determine. what duties 
should be ‘assigned to its ‘employees and 
prescribe penalties for failure to per- 
form the duties. The Union also sub- 
mits that having regard to the provi- 
sions of the Constitution, it is the duty 
of the Union to promote Hindi and re- 
place’. English by Hindi as N ational 
language for all. official purposes. 


6 We have, therefore, to decide 
whether the Presidential Order of April 
1960 and the circulars based on it, are 
unenforceable or illegal, because (1) of 
the failure to appoint a second Langu- 
age Commission; ‘and (2) they .are con- 
trary to, or inconsistent with the Of- 
cial Languages’ Act, as amended by Act 
i of 1968. 

T. The Constitution by Part XVII 
deals with the official. language of the 
Union. . Article 343 (1) says that the offi- 
cial language of the Union -shall be 
Hindi in Devanagari script, and the form 
of numerals to be used for the official 
purposes of the Union shall be the in- 
ternational form of Indian numerals. 
But this declaration is, however, con- 
trolled by caluses (2) and (3) of Article 
343. Clause (2) is to the effect that 
notwithstanding anything in clause (1), 
English shall continue to be used for’ a 
period of 15 years from the commence- 
ment of this Constitution. for all the offi- 
cial purposes of the Union for which it 


“was being used immediately before such 


commencement. But the President, by 
virtue. of the proviso to clause (2). is 
empowered to authorise the use during 
the period of 15 years of the Hindi 
language in ‘addition to the English lang- 
uage for any of the official purposes of : 
the Union. Even after expiry of the .. 
period of 15. years, notwithstanding any- 
may, 
by law provide for the use of the Eng- 
lish language“ for such purposes as may 
be specified . in the law.. 


The next Article provides for appoint- 
ment of Commission. and Committee of 
Parliament on Official. language, as well 
as for. directions to be given by the Pre- 
sident after consideration of. the Commit- 
tee’s report. Clause (1) of the Article con- 
templates two Commissions to be appoint- 
ed, one’ at the expiration of five ‘years 
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from the commencement of the Consti- 
tution and the second at the expiration of 
ten years from such commecement. The 
clause also indicates the composition of 
the Commission and for laying down the 
procedure to be followed by the Com- 
mission. Clause (2) prescribes the scope 
of the recommendations to be made by 
the Commission, The recommendation 
should be as to the progressive use of 
the Hindi language for the official pur- 
poses of the Union, for restrictions on 
the use of the English language for all 
or any of the official purposes of the 
Union, the language to be used and the 
extent to which it should be used in the 
Supreme Court and High Courts, the 
form of numerals to be used for any one 
_or more specified purposes of the Union 
and any other matter referred to the 
Commission by the President as regards 
the official language of the Union, and the 
language for communication between the 
Union and a State or between one State 
and another and their use. As directed 
by clause (3), in making the recommen- 
dations the Commission should have due 
regard to certain matters including the 
just claims and the interests of persons 
belonging to the non-Hindi speaking areas 
in regard ‘to the public services. 


The fourth clause of Article 344 is 
concerned with the constitution of a Par- 
liamentary Committee, its strength and 
composition, The Committee. by clause 
(5), is enjoined with the duty of examin- 
ing the recommendations of the Commis- 
sion, and to report their opinion to the 
President. By clause (6), the President 
notwithstanding anything in Article 343 
may, after consideration of the report of 
the committee, issue directions in accord- 
ance with the whole or any part of that 
report. The provisions so far mentioned 
in Articles 343 and 344 are contained in 
Chapter I of Part XVII. Chapter II is 


concerned with the regional languages.. 


subject to Articles 346 and 347 relating 
respectively to official language for com- 
munication between one State and ano- 
ther or between a State and the Union, 
and the special provision relating to the 
language spoken by a section of the po- 
pulation of a State, the legislature of 
' a State may, under Article 345, by law 
adopt any one or more of the languages 
in use in the State or Hindi as the 
language or languages to be used for all 
or any of the official purposes of that 
State. But until such law is made, the 
English language shall continue to be 
used for those official purposes within 
the State for which it was being used 
immediately before the commencement 
of the Constitution. Chapter II con- 
tains provisions relating to the language 
of the Supreme Court. and the High 
Courts. Until the Parliament by law 
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otherwise provides, all proceedings in 
the Supreme Court and every High 
Court shall be in the English language. . 
So too, the authoritative texts of all 
Bills, Acts, Orders, Rules, Regulations 
and bye-laws, shall be in the English 
language,until Parliament by law other- 
wise provides. This provision is to pre- 
vail notwithstanding anything in Articles 
343 to 347, 


There are further provisions in Art. 
348 (2) giving power to the Governor of 
a State to authorise, with the previous 
consent of the President. the use of the 
Hindi language, or any other language 
used for any official purposes of the 
State, in proceedings in the High Court 
having its principal seat in the State, 
but this provision does not apply to any 
judgment, decree or order passed or 
made by a High Court. Where the legis- 
lature of a State has prescribed any 
language other than the English lang- 
uage for use in Bills, Acts, Ordinances, 
Order, Rule, Regulation or bye-law, a 
translation of the same in the English 
language published under the authority 
of the Governor ‘of the State in the offi- 
cial gazette shall be deemed to be the 
authoritative text thereof in the English 
language, This is provided by clause (3) 
of Article: 348. The power of the Par- 
liament to provide otherwise under Arti- 
cle 348 (1) is subject to the rider under 
Article 349, namely, that the Parliament 
cannot introduce any Bill or amendment 
without the previous sanction of the 
President, who shall not give his sanc- 
tion until after he has taken into con- 
sideration the recommendations of the 
Commission constituted under Article 344 
(1), and the report of the Committee 
constituted under Article 344 (4). There 
is then Chapter IV relating to special 
directives, of which Article 351 says that 
it shall be the duty of the Union to 
promote the spread of the Hindi lang- 
uage. 


It may be seen, therefore, that ela- 
borate provisions have been made by 
the Constitution ‘which underlie great 
caution and circumspection in the mat- 
ter of making Hindi as the official lang- 
uage of the Union, and in providing for 
a pragmatic approach to the problem, 
having special regard to the just claims 
and the interests of persons belonging 
to the non-Hindi speaking areas in re- 
gard to the public services. For 15 years 
from the commencement of the Consti-~ 
tution, the English language should con- 
tinue to be used for all the official pur- 
poses of the Union for which it had been 
used immediately before such commen- 
cement, though of course, the President 
may authorise for use during that period 
of the Hindi language, in addition to the 
English language for any of the official 


a 


‘also has been given the power 
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purposes of the Union. The Parliament 
under 
Article 343 (3) to make a law authoris- 
ing the use of the English language for 
any of the purposes ‘specified in such a 
law, beyond the period of 15 years from 
the commencement of the Constitution. 
The Presidential directions under arti- 
cle 344 (6) in respect of matters men- 
tioned in Article 344 (2), could onlv be 
issued after consideration of the report 
of the Commission and the Committee 
constituted respectively under clauses (1) 
and (4)-of Article 344, and that too, 
only in respect of'the matters covered 
by Article 344 (2), in respect of which 
the Commission and committee have 
made reports. As to the time factor, on 
an analysis of the structure and scope 
of Articles 343 and 344, it appears to us 
that the directions of the President un- 
der Article. 344 (6) are to be issued not 
at any time, but only when the first 
Commission, and following it, the first 
Committee. have made their reports and 
have been considered by the President, 
and similarly in respect of the second 
Commission and the Committee, and 
their reports. Also, -it appears fo us 
that ‘the directions of the President. are 
not in the nature of a law, or rule hav- 
ing the force of a law, but are merely ad- 
ministrative directions authorised by the 
Constitution. They are, therefore, valid 
and are bound to be obeyed, applizd or 
followed, 


But in our opinion, the directicns of 
the President under Article 344 (6° can- 
not override or prevail over a law made 
by the Parliament under Article 343 (3). 
or in exercise of its residuary powers. 
That also implies that the Presicential 
directions to have continued force, should 
be in conformity with the law. made by 
the Parliament, and to the extent of 
inconsistency with such a law, the 


Presidential directions cannot prevail, 
and will cease to have force. But we 
do not, however, find any justification 


for the view pressed upon us thet on 
failure to appoint the second Commis- 
sion as required by Article 344 (17, the 
Presidential directions under Article 344 
(6) would cease..to operate, There is 
no. indication in Articles 343 or 344, or 
any other provision of the Constitution, 
placing a. time -limit for the ‘cortinued 
operation of the Presidential ~-dir=ctions 
under Article 344 (6) made after consi- 
deration of the reports of the first Lang- 
uage Commission and of the. first lang- 
uage Committee, nor do we think that 
there is any time limit for appointment 
of the second Commission. All that Art. 
344 (1) says is, that the second Commis- 
sion should be appointed at the »2xpira- 
tion of ten years from .the comenence- 


ment of the Constitution, the President 
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shall appoint second Commission. The 
power of the President is but directory, 
and not obligatory. The President may, 
or may not, appoint a second Commis- 
sion, as the circumstances warrant. We 
are unable, therefore, to accept the con- 
tention for the appellant and the peti- 
tioner that, on failure at the expiration 
of ten years from the commencement of 
the Constitution, to appoint a. second 
Language Commission, the Presidential 
directions under Art. 344 (6) made on 
the basis of the reports of the first lang- 
uage Commission and the Committee, 
have ceased to have force. ` 


8. But we are inclined to accept 
the view as valid that the Presidential 
directions under Article 344 (6) cannot 
prevail over, or can be inconsistent with 
a law made by the Parliament, either 
under Article 343 (3) or within its re- 
siduary powers. For instance, under 
Article 343 (3) the Parliament may make 
a law providing that English language 
shall continue to be used even beyond the 
period of 15 years, from the commence- 
ment of the Constitution for any of the 
official purposes specified by it. If the 
Presidential directions under Article 344 
(6) had been to the contrary, they will 
have no force the moment such Parlia- 


‘mentary law commences to operate. The 


learned Solicitor General if we under- 
stood him aright, did not contend that 
the Presidential directions would have 
force, or continue to have force, even 
though they are contrary to. or incon- 
sistent with a law made by Parliament 
providing for continued use of the Eng- 
lish langauge for any of the official pur- 
poses of the Union. 


9. In our view, therefore, the 
Presidential Order of April, 1960 which 
was issued after consideretion of the 
report of the’ first Language Commis- 
Sion, and the opinion of the Committee 
constituted under Article 344 (4), did not 
cease to operate, or become invalid or 
illegal, on account of the failure to ap- 
point a.second Language Commission as 
contemplated by Article 344 (1). Butt: 
whether the Presidential Order has be- 
come void and illegal because it is in- 
consistent with any law made by Par- 
liament will depend upon the. view to 
be taken of the effect of the provisions 
of the Official Languages Act, 1963, as 
amended .by the Official Language 
(Amendment) Act,.1967. We shall; there- 
fore, proceed to scrutinise the provisions 
of these Acts. 


. 106. As .the 15 year period was 
drawing to a close, there was a country~ 
wide agitation involving great violence 
and disorder on:the part of the vast 
non-Hindi speaking population of- the 
country -against the introduction of Hind? 
language for use for all official purposes 
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of the Union, and so, the then Prime 
Minister Pandit Nehru; in the course of 
his speech in the Lok Sabha. on 7-8-1959, 
on: Mr, Frank“ Antony’s resolution for 
inclusion of English in the eighth Sche- 
dule to the Constitution, and again in 
his speech in Lok Sabha on’ ‘4-9-1959; 
during the debate on the Report of ‘the 
Parliamentary ‘Committee, stated that 
“English -shou_d be ‘an associate addition- 
al language’, ‘alternate language’ for 
as long as the people, particularly the 
non-Hindi. speaking . people, required it, 
and the decision for that should be left 
not with the Hindi speaking people’ but 
with non-Hindi speaking people.” That 
was the genesis for the Official Lang- 
uages- Act, 1963. There were further. 
agitations by the ' non-Hindi speaking 
people subsequently, and the assurances 
of Pandit Nekru were:reiterated by the 
last Prime Minister Sri Lal Bahadur Sas- 
tri. The Official Languages Act,- 1963 


Murasoli 


came into operation from 10-5-1963. The. 


Act, however; provided that. Section’. 3 

should come into force on 26-1-1965 and 
' the remaining provisions of the Act 
should come into force on such dates 
as the Central Government’ may, by no- 
tification in the Official Gazette, appoint. 
The Act was intended to provide for the 
languages which may be. used. for 
official purposes of the Union. for: trans- 
action of: business in Parliament, for Cen- 
tral and State Acts and for certain pur- 
poses in High Courts. Sec..:3 stated that 
notwithstanding the. expiration of the 
period. of 15 years from the commence- 
ment of the Constitution, the * English 
Language may, as from the -appointed 
day. continue to be used in addition to 


Hindi for all the official purposes of the - 
Union for which it was being’ used im- - 


mediately before that day, and for 
the transaction of business.in Parliament, 
the appointed day being. as we said: 26- 
1-1965. So far as Section 3 related _ to 
the transaction of business in Parliament, 
apparently the enactment was made in 
view of Article’ 120 as. well... Inasmuch 
as the Act continued the .use of the Eng- 
lish language beyond 15 years from the 
commencement. of the Constitution for 
all the official purposes of the Union for 
which it was being used. immediately 
before that day. the law was one with- 
in the. contemplation of Article. 343 (3)... 


Section 4: ‘provided ' for appointments 
ot ‘a Committee on ‘official © Language 
after 26-1-1965. Such a Committee is 
to be constituted on a resolution to 
that effect ‘being moved in either House 
of Parliament with the previous sanc- 
tion of. the President and passed by ‘both 
Houses. The composition. of the . Com- 
mittee is to be the same as contemplated 
by Article 344 (4).. -Sub-section (3) of 
Section 4 says that it should be the 
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duty of the Committee to review. the 
progress made in the use of Hindi for 
the official purposes of the Union and 
submit a’report to the President making 
recommendations thereon ard the Pre- 
sident should cause the report to be laid 
before each House of Parliament and 
sent to all:the State Governments. The 
next sub-section is to the effect that the 
President may, after consideration of ‘the 
report referred ‘to in ‘sub-section (1), and 
the views, if any, expressed by the State 
Governments thereon, issue directions in 
accordance with the whole or any part. 
of that report. Séction 5 authorises 
Hindi translation of Central Acts etc., 
Section: 6 authorises . Hindi translation of 
State Acts in certain cases and Section 7 
provides -for - optional use of Hindi. or 
other official languages in judgments: etc. 
of High Courts. Section 8 authorises the 
Central Government to make rules. for 
carrying “out the purposes of the Act. 


‘In view of the further sation on 
the part of the non-Hindi speaking peo- 
ple of the country, the Official Langua- 
ges (Amendment) Act, 1967, was passed 
which came into force on 8-1-1968. -The 
Amending Act substituted Section 3 in 
the old Act by the new Section, Sub-sec- 
tion ‘(1) of the new Section 3 is the same 
as the old. Section 3 except for the pro- 
visos. ‘There are three provisos, the 
first . of which says that the -English 
language shall be used for purposes of 
communication between the Union and 
a State which has not adopted‘ Hindi as 
its official language. ` The second proviso 
requires that where one State has- adopt- 
ed. Hindi as its official language, -and 
another has. not done so, the communica- 


tion ‘as between. them in Hindi shall 
be -. accompanied by a. translation 
of the same: in. English language. But 


this would not prevent, as the third. pro- 
viso indicates, the State which ‘has. not 
adopted Hindi as its. official . language 
from using Hindi: før -purposes of com- 
munication with the Union, or with a 
State which has adopted Hindi as its. 
official language, and in such a case. an 
English translation of the- communica- 
tion is not obligatory. A translation in 
English or Hindi; as the case may be, 
of the communication’ is- also provided 
for in’ sub-section (2) of Section 3 in 
the Amending Act, for’: purposes of com- 
munication ` between one Ministry or 
Department or office of. the Central Gov- 
ernment and another or between one 
Ministry ‘or.. Department or. oce of. the 
Central Government:and . any corpora- 
tion or company owned or controlled by 
the Central Government or any office 
thereof. or between any ‘corporation or 
company ‘owned or: controlled by the 
Central Government or any office thereof 
‘But this provision -will 


for 
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hold good only till such date as -the 
staff of the concerned Ministry, Depart- 
ment, office or corporation or company 
aforesaid have acquired a working 
knowledge of Hindi: 


Sub-section (3) further says that not- 
withstanding anything contained in sub- 
section (1), both English and Hindi lang- 
uage shall be used for— 


(i) resolutions, general orders, ules, 
notifications, administrative or othe- re- 
ports or press communiques issued or 
made by the’ Central Government cr by 
a Ministry, department or office thereof, 
or: by a corporation or company owned 
or controlled by the Central Goverrment 
or by any office of such Corporation or 
Company; 


(ii) administrative and other reports 
and official papers laid before a House 
or the Houses of. Parliament; 


(iii) contracts and agreements execut- 
ed, and licences. permits, notices and 
forms of tender issued, by or on behalf 
of the Central Government or any Mini- 
stry, Department or office therecf or 
by corporation or company own:2d or 
controlled by the Central Government 
or by any office of such Corporation or 
company.” 


11. Then come 
and (5):— . 
“Without: prejudice ig the provisions 
of sub-section (1) or sub-section (2) or 
sub-section (3), the Central Government 
may, by rules made under Secticn ‘8, 
provide for the language or languazes to 


sub-section; 4) 


be used for the official purpose of the 


Union, including the working of any 
Ministry. Department, Section or office, 
and in making such rules, due considera- 
tion shall be given to the quick and 
efficient disposal of the official business 
and to the interests of the genera! pub- 
lic and in particular, the rules so made 
shall ensure that persons serving in con- 
nection with the affairs of the Unicon and 
having proficiency either in Hindi’ or 
in the English language may function 
effectively and- that they are not placed 
at a disadvantage on the ground that 
they do not have proficiency in - both 
the languages. 


The provisions of clause (a): af sub- 
section (1), and the provisions of sub- 
section (2), sub-section (3) and sub-sec- 
tion (4) shall remain in force urtil re- 
solutions for the discontinuance cf the 
use of the English language for the 
purposes mentioned -therein have been 
passed by the Legislatures of al the 
States which have not adopted Hindi 
as their official language and until after 
considering the resolutions aforesaid, a 
resolution for such discontinuanc2 has 
been „passed by each House of Parlia- 
ment, , 
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section 3.of the Amending Act adds 
a proviso to sub-section (4) of Section 4 
of the principal Act, which is: 

“provided that the. directions so 
issued shall. not be inconsistent with the 
provisions of Section 3.” 


The amendments so made to the 
principal Act appear to give fuller effect- 
to the assurances of the two Prime Mi- 
nisters, Pandit N ehru and Sri Lal Baha- 
dur Sastri- made on the floor of the 
Lok Sabha merely, that the English 
language should be an associate addi- 
tional- language, alternate language for 
as long as people. particularly, the non- 
Hindi speaking people required it, and 
the decision for that should be left not 
with the Hindi-speaking people, but with: 
non-Hindi speaking people. By Section 
3, the English language may be continu- 
ed to be used beyond 26-1-1965, in ad- 
dition to Hindi for all the official pur- 
poses of the Union, for which it was 
being used immediately before that date, 
and for the transaction of business in 
Parliament. The provisos to sub-section 
(1) of Section 3, consistent with the main 
part of the stib- section, provided for 
English translation of communications in 
correspondence between Union and as 
between the States and their respective 
Ministries, departments and offices. No 
doubt. such translation is to be provided 
till such date as the staff of the concern- 
ed Ministry,. department, office or cor- 
poration or company, have acquired a 
working knowledge of Hindi, and both 
Hindi and the English language should 
be used for the purposes mentioned in 
sub-section (3) -of Section ‘3. 


But it seems to us that sub-sections 
(4) and (5) of Section 3 have more far- 
reaching effect-and consequence. As 
we mentioned, under Section 8 of the 
principal Act the Central Government is 
authorised to make rules for carrying 
out the purposes of the Act. In mak- 
ing such rules, the Central Government 
them, provide for the 
language or languages to be used for 
the official purposes of the Union, in- 
cluding the working of. any Ministry, 
Department, section or office giving due 
consideration to the quick and efficient 
disposal: of the official business and the 
interests of the general. public. The 
rules so made should also ensure that 
employees of the Union who. have pro- 
ficiency either in Hindi or English lang- 
uage may function effectively, and that 
they should not be placed -at a disad- 
vantage on the ground that they do not 
have proficiency in both the languages. 
This means that rules should safeguard 
that a Central employee does not suffer 
disadvantage because he is _ proficient 
only in English, but not in Hindi, or 
proficient only in Hindi, but not in Eng- 
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lish. So, an employee who knows, and 
has proficiency in one of the two lang- 
uages should be in a position to func- 
tion effectively, and cannot be placed at 
a disadvantage, because he is not profi- 
cient in one or the other of the two 
languages. This provision has to be 
read side by side with the provisos 
of sub-section (1) or sub-sections (2) and 
(3) of Section 3, for the rules made un- 
der Section 8 should be without preju- 
dice to the provisions of these sub-sec- 
tions. It follows that while the English 
language may continue, in addition to 
the Hindi language for all the official 
purposes for which it was being used 
Immediately before 26-1-1965, not hav- 
ing proficiency in the Hindi language 
should not place the non-Hindi know- 
ing Central employee at a disadvantage. 


Discontinuance of the use of the 
English language cannot take place until 
resolutions therefor have been passed 
by the Legislatures of all the States 
which have not adopted Hindi as their 
official language and until after consider- 
ing the resolutions, a resolution for such 
discontinuance has been passed by each 
House of Parliament. That clearly means 
that without the concurrence of the Le- 
gislatures of all the States which have 
not adopted Hindi as their official lang- 


uage, the English language for the 
official purposes of the Union, and for 
communication as between the Union 


and the State, and as between the States, 
as also for purposes of the working of 
the various Central Departments inter 
se and as between them and those of 
corporations and companies owned or 
controled by the Central Government 
cannot be discontinued. In the light of 
the above provisions we think that com- 
pulsory in-service training in Hindi to 
Union Government employees below the 
specified age during office hours as part 
of their duty, and treating failure to 
attend such training as a breach of duty, 
or absence from duty or attendance, in- 
volving penal consequence in the form 
of disciplinary proceedings will amount 
to placing them at a disadvantage on the 
ground that they do not have profici- 
ency in both the languages, 


The learned Solicitor-General said 
that employees of the Government are 
whole time servants and the Govern- 
ment are entitled to prescribe their duties 
and that further either by rules made 
under Article 309 or by Administrative 
directions provided for, regulate and 
compel discipline with penal consequence 
for breach of discipline. That is, of 
course, true. But in doing so, the Cen- 
tral Government, or for that matter any 
other authority, 
safeguards provided by the Official Lang- 
uages Act, particularly Section 3 as 
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amended by Central Act I of 1968. The 
learned Solicitor General also sought to 
make a distinction between not having 
proficiency in both languages and not 
having working knowledge in both the 
languages, and contended that sub-section 
(4) of Section 3 mentioned only not 
having proficiency in both the languages, 
and that the Circular Orders and the me- 
moranda issued only aimed at equip- 
ping non-Hindi Central Government em- 
ployees with working knowledge. We 
are unable to accept this contention. Pro- 
ficiency in a language includes undoubt- 
edly a working knowledge. To our 
minds, the whole scheme, purpose and 
effect of the Official Languages Acts 
are against compulsion with a penal con- 
sequence of failure in the matter of in- 
service training, or teaching in Hindi. 


12. On that view, it follows that 
the Presidential Order of April, 1960 and 
the impugned Circulars and official me- 
moranda are inconsistent with the pro- 
visions of Section 3 of the Official Lang- 
uages Act, 1963, as amended by Cen- 
tral Act I of 1968, and are, therefore, 
invalid to the extent they make in-ser- 
vice training for Central Government 
employee obligatory and provide for .pe- 
nal consequences, for failure to attend 
the training. They are accordingly qua- 
shed to that extent and the writ 
appeal as well as the writ petition are 
allowed with costs in each. Counsel’s 
fee Rs, 250/~ in each. 

Petition and Appeal 
partly allowed. 
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SOMASUNDARAM, J, 
Sheik Ibrahim Saheb, Accused-Pe- 
titioner v. The Special Officer for Wakfs, 
Complainant-Respondent. 


Criminal Revision Case No. 1535 of 
1970 and Criminal Revision Petition No. 
1524 of 1970, D/-29-7-1971. against order 
of 3rd Presidency Magistrate, Saidapet, 
Madras, D/-25-9-1970, 


Wakf Act (1955), Section 40 (2) — 
Taking cognisance of an offence on a 
complaint made not by the Board or 
any person authorised by it in this res- 
pect but by a person who is authorised 
by a Special Officer only to conduct 
cases in Court is not sufficient and a 
conviction can be set aside on this 
ground. (Para 1) 

S, Srinivasan, for Petitioner; M. A. 
Sathar Sayeed for Respondent; Addi- 
tional Public Prosecutor, for the State. 


ORDER:— Sheik Ibrahim Saheb, the 
petitioner herein, stands convicted and 
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. these circumstances. 
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sentehced to pay a fine of Rs. 25/- for 
n. offence under Section 41, clauses (a) 
and (b), of the Wakf Act, 1954, viz the 
failure to furnish statements of paritu- 
lars, accounts or refurns, as requirec by 
the said Act and failure to supply in- 
formation or particulars as requirec by 
the. Board. Clause’ (2) of Section 4) of 
this Act states that no court shall ‘take 
cognizance of an offence punishable un~- 
der the Act, save upon complaint made 
by the Board or any officer duly artho- 
rised by the Board in this behalf. The 
complaint which purports to be by the 
Special Officer is not signed by him. 
There is also no evidence to show that 
he had authorised P. W. 1 to file the 
complaint against the petitioner in 
Court. Even P. W. 1 has not sated 
that he has any such authorisation from 
the Special Officer. What all he has 
deposed to is that he has been authoris- 
ed to conduct cases in Court by the Spe- 
cial Officer. This is not sufficient. On 
this ground alone, the conviction: has to 
be set aside. The same is'set aside. The 
petitioner is acquitted. Fine, if collect- 
ed, shall be refunded to him. The revi- 

sion is allowed. 
Revision allcwed. 
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AIR 1972 MADRAS 49 (V 59 C 19) 
RAMANUJAM, J. 


South Indian Insurance Co.. Ltd., 
Petitioner v. P. Subramaniam and ano- 
ther, Respondents. 


Civil Revision Petition No. 2155 of 
1970, D/-29-4-1971, from order of. Motor 
Accidents Claims Tribunal at West Tan- 
jore, in O. P. No. 25'of 1969. 


Motor Vehicles Act (1939), 
110-B — Where the owner of zoods 
while not in' pursuance of contract ` of 
employment’ but gratuitously travəlling 
along with his goods in the goods a 
cle sustained bodily injuries in an a 
dent, the Insurance Company could not 
beheld liable to pay any compensation 
for injuries to the owner of goods ander 
AIR 1970 Mad 326, 
Distinguished. (Pera 6) 


Cases -Referred: -Chronological Paras 


(1970) AIR 1970 Mad 326 (V 57) 
= 1969 Ace CJ 226, Vanguard 
Insurance Co. Ltd. v. Chinnam-  _ 
‘mal 6 
{1968) 1968 Acc CJ 227 = 39 Com 
Cas 682 (Puni), Oriental Fire & 
Insurance Co. v. Kasturilal 4 
(1967) 1967 Ace CJ 65 (Madh Pra), 
South India Insurance Co, Ltd., 
Indore v. Heerabai 4 
(1967) AIR 1967 Punj 486 y 54) 
. = 1967 Ace CJ 158 (FB),. Orien- 
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Section 


. 2,000/- towards compensation- for 
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tal Fire & ‘General Insurance” 

Co. Ltd. v. Gurdev Kaur 4 
(1967) 1967 Ace CJ 82 (Puni), Par- 

. kash Vati v.: Delhi Dayal Bagh 


Dairy Ltd. 4 
(1966) 1966 Ace CJ 284 (Bom), 
K..N. P. Patel v. K. L. Kasar . 4 


(1937) 1937 AC. 773 = 1937-3 All 
ER 79, Ezzard. v. Universal In- 
surance Co. Ltd. 4 


M. P. Subramaniam and K, L. Kri- 
shnan, for Petitioner; R. Krishnamurti 
and K. Thirumalai, for Respondents. 

ORDER:— The only. question that 
arises in this revision petition is whe- 
ther the award of Rs. 600/- as compen- 
sation by the Motor Accidents Claims 
Tribunal, Thanjavur, to the first res- 
pondent herein under Section 110-A of 


- the Motor Vehicles Act is correct. 


2. The first respondent was doing 
business in gypsum at Kumbakonam. He 
had purchased gypsum on 26th May, 
1968 at Pollachi and after, loading the 
same in the- lorry MDR 3549 belonging 
to the second respondent on 26th May. 
1968 for transport from Pollachi to 
Thanjavur, he’ also travelled in the lorry 
by taking his seat by the side of the 
driver of the lorry. The lorry dashed 
against a milk van and also against a 
tree about four furlongs south of Sengi- 
patti village on the road to Thanjavur. 
On account of that accident the first 
respondent had sustained grievous in- 
jury on his leg. According to him his 
left ankle was fractured and his left heel 
was cut. He is said to have been -in 
hospital for 12 days and later on treat- 
ed by a private doctor for six months. 
He made a claim -in M.-A. O. P. 25 of 
1969 against the second respondent, the 
owner of the lorry, and the Instirance 
company, the petitioner herein, claiming 
a sum of ‘Rs. 5,000/-; Rs. 2,000/- towards 
compensation for pain and suffering, Rs. 
con- 
tinuing disability and Rs. 1000/- towards 
compensation for loss of earnings. 

That petition was resisted by the 
second respondent on the ground that 
the accident did not occur as a result of 
rash and negligent driving of the lorry 
driver but that the milk van. was res- 
ponsible for causing the accident, and 
that the claim for compensation under 
the various heads was not sustainable. 
The Insurance Company, the petitioner 
herein, contended that the vehicle in- 
volved in the accident is a commercial 
vehicle used for carrying goods, that 
the first respondent when he travelled 
in the lorry was only a voluntary gra- 
tuitous passenger and that, therefore, it 
was not liable to pay any compensation.’ 


The Tribunal, after considering the 
evidence of the first respondent as P. W. 
i, and the documents. Ex. A-1 to A-3 
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filed by him, held that the accident took 
place as alleged by him in his petition 
that the driver of the lorry by his rash 
and negligent conduct has caused the 
accident, and that the first respondent 
had sustained injuries referred to above 
as a result of the accident. As regards 
the quantum of compensation, the Tri- 
bunal found that there was no material 
produced to show the medical expenses 
actually incurred by him and his nor- 
mal income, and therefore it held that 
having regard to the nature of the in- 
juries sustained by the first respondent 
and the legitimate expenses likely to 
have been met by him, a sum of Rupees 
600/- would be a fair and reasonable 
compensation. The tribunal directed the 
said amount of compensation of Rupees 
600/- to be paid by the insurance com- 
pany, the petitioner. herein. The peti- 
tioner has filed the above revision chal- 
lenging the decision of the Tribunal. 


3. On the question of the first 
respondent’s entitlement for compensation 
and the quantum thereof as found by 
the Tribunal has not been challenged 
before me either by the second respon- 
dent or by the petitioner. The only 
question that is urged by the petitioner 
is that it is not liable to pay the com- 
pensation and that the second respondent 
alone is liable to meet the claim. Sec- 
tion 95 of the Motor Vehicles Act, deal- 
ing with the requirements of policies 
and the limits of liability, is set out 
hereunder so far as it is relevant for 
the purpose of this case. 

“95. (1) In order to comply with the 
requirements of this Chapter, a policy 
of insurance must be a policy which 

(a) is issued by a person who is an 
authorised insurer (or by a co-operative 
Society ‘allowed under Section 108 to 
transact the business of an insurer) and 


(b) insures the person or classes of 
persons specified in the policy to the 
extent specified in sub-section (2) against 
any liability which may be incurred by 
him or them in respect of the death 
or a bodily injury to any person caused 
by or arising out of the use of the vehi- 
cle in a public place. 

Provided that a-policy shall not be 
required-— 

(i) to cover liability in respect of 
the death, arising out of and in the 
course of his employment, of the em- 
ployee of a person insured by the policy 
or in respect of bodily injury sustained 
- by such an employee arising out of and 
in the course of his employment (other 
than a liability arising under the Work- 
men’s Compensation Act, 1923) in res- 
pect of the death of or bodily injury to, 
any such employee— 

(a) engaged in driving ‘the vehicle 
or 
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of employment under the second 
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(b) if it is a public service véhicle, 
engaged as a conductor of the vehicle 
or in examining tickets on the vehicle, 
or 


(c) if it is a goods vehicle, 
carried in the vehicle, or 


(ii) except where the vehicle is a 
vehicle in which passengers are carried 
for hire or reward or by reason of or 
in pursuance of a contract of employ- 
ment, to cover liability in respect of 
the death of or bodily injury to per- 
sons being carried in or upon or entering 
or mounting or alighting from the ve- 
hicle at the time of the occurrence of 
the event out of which claim arises.” 


Rule 261 of the Madras Motor Vehi- 
cles Rules is as follows— 


being 


“No person shall be carried in the 
cab of a goods vehicle beyond the num- 
ber for which there is seating accompo- 
dation at the rate of 38 centimetres mea- 
sured along the seat, excluding the space 
reserved for the driver, for each person, 
and not more than six persons in all 
in addition to the driver shall be carri- 
ed in any goods vehicle.” 


4, The learned counsel for the 
petitioner contends that having regard 
to the proviso Gi) in Section 95 (1) (b) 
the petitioner is liable to meet the liabi- 


. lity in respect of death or bodily in- 


jury to a passenger only if he has been 
carried for hire or reward or by reason 
of or in pursuance of a contract of em- 


ployment, that admittedly the first res- 


pondent was not carried for hire or 
reward that he travelled in*the lorry 
only as the owner of the goods and that 


such a person is not covered by a policy 


issued under Section 95 of the Act. 


According to the petitioners’ learned 
counsel, the first respondent was not 
carried in the vehicle by reason of or in 
pursuance of contract of employment 

d the first respondent when he travel- 
led in the goods vehicle was not an em- 
ployee nor was he under any contract 
res- 
pondent, the owner of the lorry who ` 
had insured the vehicle and the mere 
fact that he happened to be the owner 
of the goods does not make the insu- 
rance company liable under the policy, 
which is not a comprehensive one. The 
learned counsel referred to the follow- 
ing decisions in support of his case that 
Section 95 (1) (b) will not cover the 
case of the first respondent, K. N, P. 
Patel v. K. L. Kesar, 1966 Ace CJ 284 
(Bom) and South India Insurance Co. 
Ltd., Indore v. Heerabai, 1967 Ace CJ 65 
(Madh Pra) laid down the principle that 
the insurer would not be liable to pay 
compensation to a passenger in a goods 
vehicle when he was not carried by, 


£ 
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reason of or in pursuance of a contract 
of employment at the relevant time. 


In the latter case a person hir- 
ed a truck for carrying his goods, 
He travelled in the truck accom- 
panying his goods. The truck met 
with an accident- in the way as a result 
of which he sustained injuries and ulti- 
mately died.. When a claim was made 
by his dependants under Section 10-A 
of the Motor Vehicles Act against the 
driver and owner of the truck and 
also against the insurafce comoany 
with which the truck owas  imsur- 
ed, the court took the view that the 


-Insurance company will.not be liab_e to 


pay compensation for the death of a 
passenger who was carried in the truck 
not by reason of or in pursuance of 


any contract of employment at the re- 


levant time. l 

In another case in Parkash Vat. v. 
Delhi Dayal Bagh Dairy Ltd., 1967 Ace 
CJ 82 (Punj), a Division Bench of the 
Punjab High Court dealt with a case of 
a commission agent accompanying the 
goods in a goods vehicle for supplying 
the same to the owner of the vehic.e on 
commission basis and the insurance com- 


‘-pany’s liability to meet a claim for com- 
pensation for the injuries sustainei by: 


that commission agent. It was coniend- 
ed before that court that in terms of 
the policy the company was not liable to 
pay compensation. for the death or bodi- 
ly injury to any person carried in the 
vehicle, except where he was a passen- 
ger carried by reason of or in fursu- 
ance of a contract of employ- 
ment. The learned Judges _ held 
that ‘though  . the contract . of 
employment referred to in the proviso 
(ii) to Section 95 (1) (b) need not neces- 
sarily be with the owner of the vehicle, 
no claim against the insurance company 
could be made as the deceased was not 
shown to have Been on the vehicl2 by 
reason of or in pursuance of any con- 
tract of employment, as the deceased 
cannot be deemed to be under a con- 
tract of employment with himself. 


A Full Bench of the Punjab High 
Court also considered the questicn in 
Oriental Fire and General Insurance Co. 
v. Gurdev Kaur, 1967 Ace CJ 158 = 
(AIR 1967 Punj 486). In that cese a 
person died as a result of the irjuries 
sustained in an accident while travelling 
in a trùck. He was accompanying the 
goods carried in the truck.’ The question 


. arose whether the insurance company 


was liable to pay any compensation 
to the dependants of the deceased, 
The ‘insurance company disputec . the 
liability on “the ground that the risk 
was neither covered. nor was it required 
to be covered under. Section 95 o the 
Motor Vehicles Act. The Full Bench 


‘employees of the insured person. 


agreed with the view expressed in 1967 
Ace CJ 82°(Punj), that the contract of 
employment referred to in clause (ii) of 
the proviso to Section 95 (1) (b) not only 
referred to a contract of employment 
with the insured but also to a contract 
of employment of a.person who is on the 
insured vehicle for sufficient or business 
reasons and has taken a contract of em- 
ployment in pursuance of which he was 
on the vehicle and also relied on the 
following observations of Lord Wright in 
Izzard v. Universal Insurance Co. Ltd., 
expressed while dealing with the scope 
of -Section 36 of the Road Traffic Act, 
1930, which is parallel to Section 95 of 


our Act. “ 


“I cannot accept the respondents 
contention that ‘contract of employment’ 
should be construed in the Act as sub- 
ject to the implied limitation ‘with the 
person insured bythe policy’, Such a. 
departure from the clear language used 
cannot, I think, be justified. I think the 
Act is dealing with persons who are on 
the insured vehicle for sufficient practi- 
cal or business reasons, and has taken a 
contract of employment in pursuance of 
which they are on the vehicle as the 
adequate criterion of such reasons. But 
there is no sufficient ground for holding 
that this criterion should be limited to 
Such 
employees, if injured or killed, would 
ordinarily fall under exception (1) though 
I am not prepared to say that there 
might not be in certain events an em- 
ployee of the assured who could claim 
as a passenger. But such cases must be 
rare. The most probable case is where 
the man killed or injured was on the 
vehicle in pursuance of a contract not 
with the owner of the vehicle but with 
some one else for instance, with the 
person whose goods . were’ being carried 
on the vehicle; thus a commercial vehi- 
cle carrying a ‘contractor’s or merchant's 
goods would frequently and. perhaps 
even normally havé on it an employee 
of the goods owner to see to loading or 
unloading or delivering the goods or 
caring for them in transit. For these 
purposes such-a man may be carried as 
a, passenger.” sos 


The Full Bench -ultimately held that 
the insurance company was not lia- 
ble .to pay any compensation to 
the dependants of the deceased in that 
case as it is a liability not covered by a 
policy under Section 95 (1) (b). In Ori-` 
ental Fire and Insurance Co. v. Kasturi- 
lal, 1968 Ace CJ 227 (Puni) the Punjab 
and Harayana High Court again re- 
affirmed the view. that an owner of 
goods accompanying the same in a truck 
was not covered-by any policy of insu- 
rance required to be taken in terms of 
Section 95 of the Motor -Vehicles Act. 


~ 
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5. In a recent decision of Alagiri- 
swami, J., it has been held that a passen- 
ger carried in a goods vehicle in pur- 
suance of a contract of employment 
with some one other than the insu- 
red was entitled to claim compensation 
for the injury sustained by him while 
travelling in the goods vehicle. In that 
case one Murugan, an employee of the 
owner of the goods which was carried in 
the insured vehicle died as a result of an 
accident while he was travelling in the 
goods vehicle along with the goods, and 
when a claim for compensation was 
made under Section 110-A of the Motor 
Vehicles Act by his dependants the insu- 
rance company denied its liability to 
meet the claim. The learned J udge 
held that though on a superficial view 
of Section 95 it might appear that the 
words ‘contract of employment’ would 
cover only a contract of employment 


‘with the owner of the insured vehicle, 


the preponderance of judicial opinion 
was in favour of the other view that it 
would cover not only such persons but 
also persons who are on the vehicle in 
pursuance of the.contract of employment 
with the owner of the goods carried in 
it, and that as the deceased Murugan was 
travelling in the goods vehicle in pursu- 
ance of a contract of employment with 
the owner of the goods,. 
jury or death would be covered by the 
section. 


6. In this case the first respon- 
dent is the owner of the goods and there 
is no contract of employment which 
necessitated his travelling in the lorry 
in question. Therefore the first respon- 
dent cannot take advantage of the deci- 
sion of Alagiriswami, J., in the Vanguard 
Insurance Co. Ltd. v. Chinnammal, 
1969 Acc CJ 226 = (AIR 1970 Mad 326). 
Even if it is taken that the words con- 
tract of employment” referred to in the 
second proviso to Section 95 (1) (b) 
would include not only the employees 
of the insured but also the employees of 
the owner of the goods, the first respon- 


dent herein cannot be said to have travel-. 


led in the lorry by reason of or in pur- 
suance of a contract of employment, for 
there is no employment as such in his 
case. I therefore hold that the decision 
of the Tribunal holding the petitioner 
to be liable for the suit.claim cannot be 
sustained. Therefore the award of the 
Tribunal is set aside so far as it is 
The award as 
against the second respondent will how- 
ever stand. 


Ts In the result, the cīvil- revision 
petition is allowed, but: in the circums- 
ances, there will be no ‘order as to costs. 

Revision allowed, 
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Palaniappa Chettiar (died) and others, 
Petitioners v. Parvathi Bai and others, 
Respondents. 


Civil Revn. Petns. Nos. 502 and 1393 
of 1967, D/- 28-4-1971, from order of 
Dist. J., (2nd Addl.), Coimbatore in 
C. R. P. No. 1081 of 1965. 


Civil P. C. (1908), Section 11 — Res 
judicata — A former decision between 
the parties rendered in accordance with 
the case law then in force can he re- 
opened by any of the parties at the 
subsequent stage. of the proceeding on’ 
ground of the latest change in the case 
law rendering the former decision er- 
roneous. (Para 3) 


Where in view of a decision by the 
High Court that eviction of tenant of a 
vacant site comes within the provisions 
of a Rent Control Act, the proceedings 
for eviction of tenant. are initiated be- 
fore a Rent Controller but the decision 
is overruled by subsequent decision of 
the Supreme Court. the tenant can raise 
a plea in those proceedings that in 
view of the subsequent contrary deci- 
sion by the Supreme Court the decision ° 
of the High Court is erroneous: and 
hence the Rent Controller has no juris- 
diction to evict him. The High Court 
decision does not operate as a bar on 
principles of res judicata, (Para 3) 


Cases Referred : : Chronological Paras 


(1971) AIR 1971 SC 2355 V 58) = ` 
. C. A. No. 1061 of 1966, Mathura- l 
prasad Sarjoo. Jaiswal wv. Dossi- 
bai N. B. Jeejeebhoy . 8 
(1970) C. R. P. No. 1390 of 1970 
(Mad), Kathirvel v. Babu Sahib 3 


(1969) 1969-1 Mad Ta (SC) 16 = 


1969-1 SCJ 63, Salay Mohammed 
v. J. M. S. Charity . ' 3 
(1963) S. A. Nos. 1153 of 1960 and 
1171 of 1961 = (1964) 1 Mad LJ 
110, Palaniappa Chettiar v. Babu 
Sahib . ` 2, 3 
K. R. Thiagarajan, for S. Mohan. for 
Petitioner; In C. R. P. No. 502 and for 
Respondent; In C. R. P. No. 1393 of 1967: 
V. N. Venkatavaradachari, for Petitioners 
in C. R. P. No. 1393 and ‘for Respon- 

dent. In C. R. P. No, 502 of 1967. 


ORDER :— As these. tvvo revision 


petitions are connected, they afe dealt 
with together. 
2.  Palaniappa Chettiar.” the peti 


tioner in C. R. P, 502 of 1967 is a lessee 
of a vacant site of land of 21 cents in 
Bhavani village from the year 1947 and 
the lease in his favour was for a period 
of 10 years under Ext A-1 and the origi- 
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nal owner was one Peer Batcha Sehib. 
In 1948 he sub-leased a portion of the 


. > site to one Janakiram under Exhibit A. 2. 


Janakiram put up a superstructure and 
was paying the ground rent to the les- 
see, Palaniappa Chettiar. In 1949 he 


` sub-leased .another portion of the lease- 


bold property to one’ Baldev Prasad 
under Exhibit -A.3. The  sub-lessee, 
Janakiram, after he put.up the stper- 
structure assigned his rights to Baldev 
Prasad in September 1948, as a resut of 
that assignment the sub-lessee Baldev 
Prasad came to possess two vacant sites 
under Exhibits A. 2 and A.3. Baldey Pra- 
sad died in the year 1952 leaving behind 
his wife, Thulasi Bai and a daughter 
Parvathi Bai who are in occuptatior of 
the site leased out under Exhibits A, 2 
and A.3. In October 1949, Peer Betcha 
Sahib, the owner of the property set- 
tled the property in favour of his near 
relations -Babu Sahib. and Abdul. Khader. 


‘The said Babu Sahib and Abdul Kkader 


fled O; 5S. 803 of .1958 for possessior. of 
the property .with arrears of renf or 
damages for use and occupation. as 
against Palaniappa Chettiar _and his sub- 
lessees. The suit was decreed by the trial 
court and against the decree Palaniappa 
Chettiar and others filed separate apveals 


and in those-appeals the decree of the. 


trial ‘court was confirmed. There were 
two second appeals 5S. A. No. 1153 0£ 1960 
(Mad), (Palaniappa Chettiar v. Babu 

Sahib alias Sheik Myteen Sahib) and 
S. A. No. 1171 of 1961 (Babu Sahib v, 
court and 
it was held therein that Babu Sahib and 
Abdul Khader; the plaintiffs in _ the suit 
had no right to sue for possession and 
that they have to seek their remedies 
only under the provisions of the Madras 


` Buildings (Lease and Rent Control) Act, 


1960 and that the suit for possession .was 
not maintainable. Thereafter 
appa Chettiar filed H. R.C. O. P. 36 of 1964 
before the Rent Controller for eviction 
against the sub-lessee and: the. grouncs for 
eviction’ were that they have -committed 
wilful default in payment of the month- 
ly rents and that they had’ also danied 
his title. and that they.had also swub-let 


the premises to third parties without his. 


consent. The eviction petition was re- 
sisted by the legal representativas of 
Baldev Prasad and other , sub-tenants 
contending that the denial of title was 
bona fide as Palaniappa Chettiar’s right 
to possession’ was negatived in second 
appeals Nos. 1153 of 1960 and 1171 of 
1961 (Mad) by this court and that after 


that décision there was no relationskip of 


landlord and tenant between Palniappa 
Chéttiar and the sub-lessees. The Rent 
Controller -as well’as the appellate au- 
thority held against the contention put 
forward by the sub-lessees and: ordered 
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vacating the premises. 


There were two revisions to the 
revisional authority ‘and the  revi- 


sional authority had held that the © 


denial of title by the sub-lessees was 
not bona fide and that there exists the 
relationship of landlord and tenant be~ 
tween Palaniappa Chettiar and the sub- 
lessees. Before the revisional authority 
it was urged by the sub-lessees that the 
proceedings for eviction under the provi- 
sions of the Madras Buildings (Lease & 
Rent Control) Act, 1960 would be with- 
out jurisdiction as the subject-matter of 
the sub-lease was only +a‘ vacant site and 
that it is only the: Civil Court which has 
the jurisdiction to eject them The 
learned District Judge, however, felt 
that as it has. been held in S. A. 1153 of 
1960 and 1171 of 1961 (Mad) that the 
provisions of the Madras Buildings 
(Lease and Rent’ Control) Act, 1960 alone 
would apply and the suit for possession 
was not maintainable, the question whe- 
ther the subsequent change in the case 
law would be a ground for reopening 


‘the former decision rendered in “accord- 


ance with the case law then in force is 
a matter to be decided in these proceed- 
ings and that as that vital issue had not 
been urged before the authorities below 
a remand of the matter to the Rent Con- 
troller’ was justified with a direction 
that if he- finds: the question of jurisdic- 
tion in favour of the sub-lessees the peti- 
tions for eviction have to.be dismissed 
and that if he finds otherwise the evic- 
tion petitions will have to’ be allowed. 
With those observations he remanded the 


‘matter to the: Rent Controller for’ fresh ` 


disposal. As against the said decision of 
the revisional authority the above two 
revisions have. been filed, one by the 
sub-lessees against the finding of the 
courts below holding that there existed 


the relationship of- landlord and tenant - 


and their denial of title of their lessor 
was not bona fide and that’ the ground 
of eviction had been made out, and the 
other by Palaniappa Chettiar against the 
direction rémitting. the matter to the 
Rent Controller for fresh disposal after 
deciding the question of jurisdiction of 
the Rent Controller. 


3, The only question that. is- urg- 
ed by the learned. counsel for the sub- 
lessees, the. petitioners-in C. R. P. 1393 of 
1967:-is that the proceedings for eviction 
initiated. by: Palaniappa: Chettiar under 
the provisions of the Rent Control Act 
in relation to a vacant site are without 


. Jurisdiction in view of. the decision of 


the Supreme Court in Salai Mohammed 
v. J. M. S. Charity, 1969-1 Mad LJ 16 
(SC) wherein the earlier view of this 
court holding that the Rent Controller 
will have -jurisdiction to entertain an 
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eviction petition even in respect of the 
vacant site if the vacant site had been 
built upon by the tenant has been over- 
ruled, and that notwithstanding the deci- 
sion of this court in S. A. Nos. 1153 of 
1960 and 1171 of 1961 (Mad) holding that 
the suit for possession will not lie in a 
Civil Court and that the provisions of the 
Rent Control Act had to be invoked in 
the case. the Rent Controller has no 
jurisdiction to entertain the eviction 
petition against them. It is not in dis- 
pute that the original lease in favour. of 
Palaniappa Chettiar was only in respect 
of a site and that the sub-lease - under 
Exhibits A. 2 and A.3 were also of vacant 
sites and the liability of the sub-lessees 
is only to pay rent in respect of the 
vacant sites. In view of this admitted 
position as per the above decision of the 
Supreme Court the Rent Controller will 
have no jurisdiction to entertain the evic- 
tion petition. 


But the question is whether the ear- 
lier decision of this court in 5. A. Nos. 
1153 of 1969 and 1171 of 1961 (Mad) as 
between the same parties will stand in 
the way of the sub-lessee questioning 
the jurisdiction of the Rent Controller. 
This question has been considered by 
this court in C. R. P. No. 1390 of 1970 
(Mad) (Kathirvel v. Babu Sahib alias 
Sheik Myteen Sahib) and this court has 
held relying on the observations of the 
Supreme Court in C. A. No. 1061 of 1966 
— (Mathura Prasad Sarjoo Jaiswal v. 
Dossibai N. B. Jeejeebhoy) = (reported in 
AIR 1971 .SC 2355) that a lease of a 
vacant site will not come within the provi- 
sions of the Madras Buildings (Lease and 
Rent Control) Act and that the question 
relating to the jurisdiction of the. Rent 
Controller cannot be deemed to have been 
finally determined by an erroneous 
decision of the court and that such a 
question of jurisdiction cannot be barred 
by the principle of, res judicata, and that 
if the decision of the court as regards 
jurisdiction of the Rent -Controller in 
the previous proceeding is regarded as 
conclusive and binding between the par- 
ties. it will assume the status of a spe- 
cial rule of law applicable to the parti- 
cular parties in question’ in relation to 
the jurisdiction of the Rent Controller 
in derogation of the rule declared by the 
Legislature. Following the -decision ` in 
the case I hold that the petitioners in 
C. R. P. 1393 of 1967 are entitled to 
urge the question of jurisdiction of the 
Rent Controller notwithstanding the deci- 
sion of this court in S. A. Nos. 1153 of 
1960 and 1171 of 1961 (Mad) and that 
the Rent Controller has no jurisdiction 
to entertain an application for eviction in 
respect of a vacant site and that the 
eviction petition in this case filed by 
the respondent cannot be maintained. 


A. I. R. 


Hence that civil revision petition has tol 
be allowed. 


4. In view of the fact that I have 
held that the eviction petition is not 
maintainable, the order of the revisional 
authority remitting the matter to the 
Rent: Controller for fresh disposal can- 
not be sustained. I therefore set aside 
the entire order of the revisional au- 
thority as also the order of the 
Rent Controller and the appellate au- 
thority ordering eviction and dismiss the 
application for eviction filed before the 
Rent Controller, In view of the order 
passed in C. R. P. 1393 of 1967, C. R. P. 
902 of 1967 is dismissed as unnecessary. 
No costs in either of the cases. 


Order Accordingly. 
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C. V. Gokulapathy and others, Ap- 
pellants v.. K. R. Venkatarama Sarma, 
Advocate Receiver, Respondent. 


Appeals Nos, 329 of 1964 and 723 and 
724 of 1967, D/- 22-4-1971, against de- 
cree of City Civil J., Madras in O. S. No. 
867 of 1962 etc. 


: Transfer of Property Act (1882), Sec- 
tion 51 — Benefit under this section is 
open only to bona fide occupants in their 
own right and not to squatters and tres- 
passers. Even a lessee cannot claim com- 
pensation for improvements made by him 
under Section 51. His rights are con- 
trolled by Section 108, (Para 7). 


K. Kumaraswami and P. Kannan, for 
Appellants; M. S. Venkatarama Iyer 
and V. Krishnan, for Respondent. ’ 


RAMASWAMI, J. :— These are ap- 
peals by the defendants in ©. S. Nos. 867. 
1109 and 1411 of 1962 on the file of the 
City Civil Court Madras, against the de- 
n directing eviction from the suit 
piots. 


2. The plaintiff in. all the suits is 
the Receiver appointed by the High 
Court in O. S. A. No. 52 of 1960 in res- 
pect of the suit properties and other pro- 
perties belonging to one late P. S. Nara- 
yana Iyer and his sons. The plaint al- 
legations were as follows: The suit pro- 
perties were comprised in R. S. Nos. 132, 


244/2 and 133. They belonged to the 
estate of .P. S. Narayana Iyer. They 
were purchased by Narayana Iyer and 


his son Krishna Iyer. These lands were 
cultivated by Narayana Iyer and Krishna 
Iyer through one Lakshmana Naicker, 
Krishna Iyer predeceased his father. 
After the death of Narayana Iver, there 
were disputes relating to the estate and 
a suit was filed in the High Court and in 
those proceedings,.the plaintiff was 


ap- 
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pointed as Receiver. The plaintiff on en- 
quiry found that the defendants had 
trespassed into the properties subsequent 
to the death of Narayana Iyer in 1952. 


‘Lakshmana Naicker gave a siate- 
ment to him, in which he admitted that 
Narayana Iyer was cultivating the pro- 
perties through him and that after his 
death, on, account of the pending litiga- 
tion. no one gave necessary advance for 
cultivating the lands and that ther=fore 
he discontinued the cultivation and 
the properties remained ~-vacant. It 
is the. further ‘case of the plaintiff 
that on account of the. absence of 
the owners. Lakshmana Naicker ap- 
pears to have allowed the defendants to 
trespass into the properties in 1952 or 
1953. After issuing notices calling upon 
the defendants to vacate ‘and hand over 
vacant possession, the plaintiff has filed 
the present suits praying for a decree 
directing the defendants to vacate and 
deliver vacant possession. and for mesne 
profits. 

3. The EEA contended that 
Lakshmana Naicker was not cultivating 
the lands under Narayana Iyer and Kri- 
shna Iyer, büt Lakshmana Naicker was 
in occupation of the lands in his own 
right and as owner of the properties he 
had leased out portions of the properties 
to the defendants and that the cefen- 
dants had put up pucca superstructures 
thereon and were enjoying the same. 
They further contended that they were 
entitled to the benefits of the City 
Tenants Protection Act. 


4. These suits were tried along 
with some other suits. All the suits were 
decreed. Only the defendants in these 
three suits have filed the present appeals 
and the defendants in the other suits 


-have not filed any appeal. 


5, The learned counsel -for the 
appellants in the appeals contendeć that 
Lakshmana Naicker was the owner of 
the properties and that he leaseč out 
the properties to the defendants and that 
as lessees they have put up-<superstruc- 
tures, and that therefore they are =ntitl- 
ed.to the benefits of the City Tenants Pro- 
tection Act. Alternatively he contended 
that they have bona fide made im»vrove- 
ments by filling up pits in the suif plots 
and putting up superstructures thereon 
and that therefore under Section 51 of 
the Transfer = of Property Act, ‘they 
are entitled to be paid compensation for 
the improvements effected before they 
are ordered to be evicted from the suit 
properties. 

6. The plaintiff claimed that Nara- 
yana Iyer and his son Krishna Iyer were 
the owners of the suit properties and 
that the owners were cultivatinz the 
lands through one Lakshmana Naicker 
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and that the said Lakshmana Naicker 
was not the owner of the suit properties. 
In support of the claim of title, the 
plaintiff relied on Exhibits A. 1, and A. 4 
to A.6 and the oral evidence. Exhibit 
A. 1, dated 27-3-1944 is a sale deed in the 
name of Krishna Iyer, under which the 
properties, comprised in R. S. 244/2 and 
133 were purchased. The plaintiff fur- 
ther contended that R. S. 132 was pur- 
chased by Narayana Iyer on 26-1-1941, 
But, the document in respect of the same 
has not been produced. Exhibit A.4 
series, the Corporation tax receipts.” and 
A.5 series and Exhibit A.6 series, the 
quit rent receipts in respect of the pro- 
perties are also produced in support of 
the claim of title by the plaintiff. D.W. 
1 admitted that Lakshmana Naicker told 
him that it was the owner who asked 
him to let out the lands and that some 
Brahmins were the owners, in effect ad- 
mitting that Lakshmana WNaicker told 
him that he was not the owner. This 
statement in chief examination has not 
been cross-examined by the learned’ 
counsel for the other , defendants. The 
evidence of D. Ws. 2, 3, 4 and 6 also dis- 
closed that they never ‘understood Laksh- 
mana Naicker as saying that he was. 
the owner. On the other hand, the evi- 
dence disclosed that Lakshmana Naicker 
was giving out that he was not the 
owner,. but some Brahmins were the 
owners. As against the evidence, the de- 
fendants-appellants want to rely on Exhi- 
bits B-8, B-11 to B-13, which are rental 
agreements in their favour. in support of 
the title of the defendants to the suit 
properties. These are not title -deeds; 
but they are only rental agreements. 
How these can prove title to the proper- 
ties, is not explained by the. learned 
counsel for the appellants. 


Further, as commented by the lower 
court, these rental agreements were pro- 
duced very late in the suit; there was 
no reference to these documents in the ` 
written’ statements or the reply notices 


‘sent by the defendants, and it would not 


be difficult for the defendants to bring 
into existence Exhibit B-8 to B-13 as 
D. W. 3 himself admitted that Laksh- 
mana Naicker was still supporting their 
case. It is not mecessary for us to rely 
on Exhibit A.7, the letter given by 
"Lakshmana Naicker to the Receiver, ac- 
knowledging the right of Narayana Iyer 
and Krishna Iyer to the suit properties, 
as the other evidence available is enough 
to give a finding. In the circumstances, 
we have no doubt in confirming the find- 
ing of the trial court that Lakshmana 
Naicker was not the owner of the suit 
properties, but that -the suit properties 
belonged to the estate of Narayana Iyer 
and his sons. If Lakshmana Naicker was 
not the owner; the defendants could nof 
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get any legal right under the tenancy 
agreement said to have been executed by 
. Lakshmana Naicker and therefore the 
defendants could not get any right under 
the City Tenants Protection Act as well. 


7. The next contention of the 
learned counsel for the appellants, ‘based 
on Section 51 of the Transfer of Pro- 
perty Act, is not also tenable. First of 


all, the trial court has found that the . 


defendants were not bona fide occupants 
in their own right and that they are 
only squatters and trespassers. It is 
seen from the evidence of D. W. 
Lakshmana Naicker told him that it was 
the owner who asked him to let out the 
lands and that after he took the proper- 
ties on lease on two occasions, some two 
Brahmins went there and that Laksh- 
mana Naicker told him that they were 
the owners of the lands.- D. W. 2 (the 
first appellant in A. S. 329 of 1964) also 
admits in cross-examination that he did 
not ask Lakshmana Naicker about his 
right after the suit was filed, because 
he was convinced that he is not the 
owner of the suit-properties. D. W. 3 is 
the brother of D. W. 2 and he affirms to 
what is stated by D. W. 2 D. W. 4 
admitted in cross-examination that he 
did mot know who the owner of the pro- 
perties was and that he knew definitely 
that Lakshmana Naicker was not the 
owner. D. W. 7 also admitted that he 
did not ask Lakshmana Naicker regard- 
ing his right over the suit properties 
either at the time of the lease or at the 
time of the suit. D. W. 8 also admits 
that he never asked Lakshmana Naicker 
about his rights. _ 


Thus, the evidence discloses that the 
defendants could not have acted bona 
fide in making the improvements on the 
properties. Even assuming that they 
made the improvements, bona fide believ- 
ing that the said Lakshmana Naicker was 
the owner of the properties and that he 
was entitled to lease the same, we do not 


see how Section 51 of the Transfer of. 


Property Act is applicable to the lessees, 
the appellants herein. S. 51 relates to im- 
provements made by bona fide holders 
under defective title. A lessee, in our opi- 
‘Inion, cannot rely on this section. The 
lessee’s rights are only those provided 


under S. 108, unless there is a contractor. 


local usage to the contrary. The defen- 
dants have not pleaded any -contract or 
local usage which enables them to get 
the value of the improvements. Their 
only right was that provided under Sec- 
tion 108 (h) and the decrees of the lower 
court have given them this right by per- 
mitting them to remove the superstruc- 
tures constructed by them. 


8. In the foregoing circumstances, 
we consider that there are absolutely no 


Collector, Kanyakumari 


A.LR, 


merits in these appeals and we dismiss 
the same with costs. The defendants are 
given three months’ time to remove the 
superstructures and vacate and hand over 
vacant possession to the’ plaintiff. 


Appeals dismissed. 
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S. Padmanabhan and O. K. Sridevi, 
for Appellants; Addl, Govt. „Pleader, 
N. S: Sarma, T. R. Ramachandran and 
C. L. Venugopal, for Respondents. 


SADASIVAM, J.:— Appellants and 
respondents 2 and 3 are the legal repre- 
sentatives of the deceased Osan Pillai 
who filed the suit for a declaration : of 
his title to the properties involved in the 
L. C. Cases 3, 4 and 5 of. 1957 of Ezhu- 
desom village, for possession of the said 
properties with’ mesne profits at Rupees 
1,500/- per -year from the date -of the 
suit till recovery of the properties, for 
recovery of Rs. 1,780.63/- paid as fine 
and prohibitory assessment and in the 
alternative for recovery of Rs. 1,500)/- ‘as 
value of improvements. with interest at 
6 per cent. per annum from the dete of 
the suit till the date ‘of recovery. 


a Appellants 1 and 2 and one 
Mohammed Pathummal were brougnt on 
record as the. legal: representatives of the 
deceased Osan Pillai. But subsequently, 
Mohammed Pathummal died and ‘there 
were rival claims by Appellants 3 and 4 
on the one hand who claim as heirs and 
respondents 2 and 3 on the other who 
claim under a will. There appears: to 
have been an ` agreement between the 
parties. But as pointed out by the trial 
Court, the dispute between Plaintiffs 5 
and 6 (respondents 2 and 3) and plain- 
tiffs 7 and 8 (appellants 3 and 4) is 
left open to be determined in sevarate 
proceedings between them. 


3. Osan Pillai claimed the suit 
properties as forming part of Survey Nos. 
1609, 2362 and 1629 of Ezhudesom vil- 
lage registered in his name. But pro- 
ceedings were taken by the first res- 
pondent herein, District Collecter | of 
Kanyakumari, in pursuance of the notice 
under Section 10 of the Travancore-Co- 
chin Land Conservancy Act, 1951 (Act 
XIX of 1951) (hereinafter referred to 
as the Act) on the ground that tke suit 
properties formed part of Survey Nos. 
1610, 2363 and 1628 of Ezhudesom vil- 
lage, the said lands being part of river 
poramboke. The learned Subordinate 
Judge of Nagercoil, on a consideration of 
the evidence in this case found. that the 
plaintiffs have failed to prove that the 
suit lands .formed part of the holdings 
of the first plaintiff P. W. 1 is- the 
power of Attorney agent and son-in-law 
of the second plaintiff. The learned Sub- 
ordinate Judge has rightly pointed out 


were , levelled against. the evidence 
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that his knowledge of the suit properties 
could be only from the time of his mar- 


‘Tiage in 1119, M. E. and that he does not 
-know the details of the suit properties, 


such as the survey: number, sub- division 
ete. P. W., 2, S, 
advocate practicing in Nagercoil and 
he was appointed Commissioner in the 
suit. It is true that he gave a report 
supporting ‘the claim of the plaintiffs. 
But the learned Subordinate Judge’ has 
dealt with his evidence in paragraph 13 
i his ucgment and- he did not rely on 
1 


A eden of the evidence of P. W. 
2 Padmanabha Iyer is sufficient to show 
that the criticisms made by the learn- 
ed Subordinate Judge are well-founded. 
He (P. W. 2), did not even locate the 
A. V. M. channel. He did not make any 
attempt to get the survey plans of the 
locality.. Evidently he has been misled 
into making the report in favour of the 
appellants solely on the ground that the 
suit properties are bounded on one side 
by the registered lands of ethe first 
plaintiff. ‘Learned advocate for the ap- 
pellants urged that as the Commissioner’s 
report has not been accepted, the trial 
Court should have reissued the commis- 
sion to locate the suit properties with re- 
ference to survey plans, stones etc. But 
no such attempt was made by the plain- 
tiffs in the lower -court, when criticisms 
of 

W. 2. Further, the finding of the 
trial Court that the suit properties form- 
ed part of the river poramboke is based 
on the evidence of P. W. 1 Subbiah Pil- 
lai, the village Officer of Ezhudesom vil- 
lage and P. W. 2 Samuel D. Mosa the 
Revenue Supervisor. during the relevant 
period from July 1956 to March 1961. 
We do ‘not therefore feel. any need to 
reissue’ the commission to correctly 
localise the suit properties. It is abun- 
dantly clear.from the. evidence of D. 
Ws. 1 & 2 that the suit properties are in 
survey Nos, 1610, ‘ 2363 and 1628 of 
Ezhudesom village which are river po- 
ramboke lands. 


4. Learned advocate for the ap- 
pellants relied on the decision in Ab- 
bayya v. State of Andhra Pradesh, AIR 
1960 Andh Pra 134 in support of his 


contention that where the plaintiffs have 


proved possession for thirty or forty 
years, it is for the Goverriment to prove 
subsisting title within the period requi- 
site for acquisition of title by adverse 
possession. But at the end. of paragraph 
14 of the Judgment, it is observed that 
the question is only of academic import- 
ance in view of the conclusion reached 
in that case that the plaintiffs had esta- 
blished possession and enjoyment for at 
least for sixty years .before suit. It is 
only where the evidence is not suffici- 


Padmanabha Iyer, is an. 


~ and B-19 show 
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ent to decide the question as one of 
fact, it is necessary to invoke such prin- 
ciple. In the present case, the reports 
on the encroachments and the mahazars 
prepared in respect of the same, namely, 
Exhibits B-7, B-9, B-12. B-14, and B-17 
that the encroachment 
is about thirtythree years old and that 
it will be twenty years since the coco- 
anut trees on the encroached lands 
started yielding. 


Though in the suit notice Exhibit 
A-33 the first plaintiff has stated that he 
has been in possession of the suit proper~ 
ties for more: than seventyfive years, he 
has clearly admitted in his statement 
Exhibit B-10 before the revenue autho- 
rities that he has been in possession and 
enjoyment of the suit properties and 
effecting improvements for about thirty- 
five years, along with the other lands 
assigned to him. The assignment of 
lands in favour of the first plaintiff was 
in the year 1916. Thus, the appellants 
have failed ‘to prove that they have ac- 
quired title to the suit properties by 
adverse . possession for. the requisite 
period, which is fifty vears under the 
law then prevailing in Travancore State. 
For the foregoing reasons, the appel- 
lants are not entitled to the primary re~ 
lief namely, for a declaration of title 


and recovery of possession of the suit 
properties with mesne profits. 
5. The learned advocate for the 


appellants urged that the first plaintiff 
is entitled to claim the alternative relief 
in respect of the value of the improve- 
ments, namely, Rs. 15,000/- as claimed 
by him. It appears from the decisions 
cited before us that it is the practice 
of computing the value of improvements 


in Travancore Cochin State on the basis. 


of the capitalised income for 8 1/3 vears. 
In Kesavan Krishnan v. .Subramanian 
Kesavan Nambiyadiri, 24 Trav LR 54 it 
has been held that the correct’ mode of 
valuing improvements is to capitalise the 
rental t 8 1/3 years purchase. It is 
stated in the decision that three-fourths 
of the gross produce may under ordinary 
circumstances be taken to be the rental 
value. In a short notes case reported 
at page 13 of 1930, Trav LR it is stated 
that the basis of valuation of Jack trees 
is to take the gross yield and capita- 
lise by -8 1/3 years on the basis of 3/4 
of this amount as the net yield. 


In Chentha Kunju Kurumpam v. 
Kali Raman 20 Trav LR 1295 it has been 
held that ordinarily three fourths of the 
gross produce multiplied by 8 1/3 might 
be taken to be the value of improve- 
ments. It is also stated in the decision 
that the gross produce must itself be 
arrived at after deducting one-fourth for 
jenmikur. In Nani Kunjukrishnan V. P. 
Pillai, AIR 1959 Ker 38 at p. 40 it is 
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pointed out that until ‘the Act . was 
passed on 31-10-1956. there was no sta- 
tute law in Travancore governing the 
award of such compensation, but accord- 
ing to judicial decisions, the practice was 
to capitalisg the income for 8 1/3 years 
in the case of cocoanut trees, jack tree 
etc., to deduct one-fourth of the same 
for tax and maintenance and another one- 
fourth of the share of the owner of the 
land and to award the balance to the 
mortgagee or tenant as value of improve- 
ments. The learned Subordinate Judge 
found that the annual income from the 
suit properties is Rs. 1,400/- and there 
would be no difficulty in computing the 
value of improvements on the basis of 


the above decisions in case the first 
ae succeeds in establishing his 
aim. 


6. The learned Subordinate Judge 
has referred to several decisions recog- 
nising the right of even trespassers to 
claim the value of improvements so 
long as the trespassers acted in good 
faith and encroached on others land on 
account of bona fide mistake on his part, 
and not on account of deliberate inten- 
tion to trespass. He however found that 
the plaintiffs are not entitled to the 
value of improvements as they have en- 
croached on canal poramboke which will 
not be assigned by the Government to 
persons wrongfully cultivating the same, 
The learned advocate for the appellants 
rightly stressed on the fact. that the suit 
properties are adjacent to the lands in 
the holdings of the first plaintiff and 
that the first plaintiff has been cultivat- 
ing the same for over thirty-five or 
forty years, and urged that it could 
not be said that the first plaintiff deli- 
berately trespassed upon the property 
and that his cultivation was not due to 
his bona fide mistake that the-lands were 
part of his holdings. We shall proceed 
to consider the claims of the first plain- 
tiff on the footing that he planted the 
cocoanut trees in the honest though er- 
roneous belief that the suit properties 
formed part of his holdings. 


7. In Narayanan Anandan v. Ra- 
man Anandan, 1943 Trav LR 822 it is 
stated that a trespasser has no right to 
claim “the value of improvements when 
the trespass is made with the knowledge 
that he has no right to the property. But 
one, who in good faith enters upon pro- 
perty believing he has a right to 
effects improvements, has a right to be 
paid the value thereof before being evi- 
cted provided the improvements are 
consistent with the nature of the pro- 
perty and are not unreasonable. At 
pages 842 and 843 of the decision, the 
various categories of trespassers and their 
rights are mentioned. But it is clear 
from the last clause, that the case of 
trespassers on Government lands must 
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be governed by the rules regulating 
the dispossession and assessment of Gov- 
ernment lands under the law. Further, 
it is also clear from the decision that 
the payment of compensation could. be 
claimed only before the person is evi- 
cted. In Janardhanan Nair v. Manu, 


. 1945 Trav LR 294 (FB) it is stated that 


trespassers are not entitled to claim 
value of improvements effected by them 
after eviction from the property, and 
that trespassers on Government _ lands 
are subject to the relevant statutory 
provisions and that they cannot zlaim 
value of improvements from the Gov- 
ernment, Thus, in-the present case, the 
first plaintiff will not be entitled to 
claim the value of improvements not 
only on the ground that the trespasser 
‘on Government land is not entitled to 
claim the value of improvements, but 


‘also on the ground that such:claim even 


if justified should be made before evic- 
ition.. - 
8. | Thiru G. Ramaswamy, the 


learned Additional Government pleader ` 


relied on the decision in K. C. Alexan- 
der v. State of Kerala, AIR 196€ Ker 
72 as a direct decision negativing the 
claim for value of. improvements, or 
even the right to remove the trees as 
put forward by the appellants. The 
entire case law has been discussed in 
this decision. It is stated by way of 
conclusion at page 76 of the decision 
that the position of a trespasser whe- 
ther he be a mere trespasser or a tres- 
passer under a bona fide claim of title 
cannot “be better than that of a tenant. 
It is then pointed out that if this view 
is correct, the appeal has to be cismis- 
sed on the short ground that there is 


no principle of law or equity which re-. 


quires the payment of compensation in 
respect of trees. the ownership of which 
was all along, or at any rate from the 
date of the trespasser’s dispossession 
vested in , the State In view of 
the decisions of our High Court 
commencing from Vasudevan Nambudri- 
pad v. Valia Thathu Achan, (1901) ILR 
24 Mad 47 (FB) that the maxim quic- 
quid plantatur solo solo cedit, what- 
ever is affixed to the soil belongs there- 
to. applies not merely to buildings, but 
to trees as- well, it is ‘not, possikle to 
accept this decision that even during 
the pendency of the lease, the tenant 
who planted the trees is not the owner 
thereof. In Thakoor Chander Poramanick 
v. Ramdhone Bhattacharjee, (1€66) 6 
Suth WR 228 Sir Barnes Peacock observ- 
ed as follows:— 


“We think it clear that. according 
fo the usages and customs of this coun- 
try, buildings and other such improve- 


‘ments made on the land do not. by the 


mere accident of their attachment to the 
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soil, become the property of the owner 
of the soil, and we think it should: be 
laid down as a general rule that, ‘if he 
who makes the improvement is not a 
mere trespasser’, but is in possession 
under any ‘bona fide title or claim of 
title. he is entitled either to remove the 
materials, restoring the land to the state 
in which it was before the improve- 
ment was made, or to obtain compen- 
sation for the value of the building if 
it is allowed to remain for the benefit 
of the owner of the soil the option of 
taking the building, or: allowing the 
removal of the material, remaining with 
the owner of the land in those cases in 
which the building is not taken down 
by the builder during the continuance of 
any estate he may possess.” 

This passage is relied on in (1901) 
ILR 24 Mad 47, as the basis of the deci- 
sion that the maximum “quic quid 
plantatur. solo solo cedit” does not apply 
in India.The following passage in (1901) 
ILR 24 Mad 47 is relevant for our pre- 
sent discussion:— 


“We do not think that any valid 
distinction in principle can be drawn be- 
tween buildings erected by a tenant and 
trees planted by him, -and it will be 
observed that the Transfer of Property 
Act places both in the same category as 
regards the tenant’s right of removal. 
It is. suggested that trees exhaust the 
ground, but we are not aware that there 
is any -proof of this. Many soils would 
probably benefit by being opened up and 
aerated by the‘ planting of trees. There 
might.be more difficulty in restoring 
fround planted with trees to its origi- 
nal ‘state, than in restoring ground co- 
vered with buildings, but that is a 
matter for the tenant to deal with when 
he removes the trees. - If he does it, as 
the law requires him to do, the land- 
lord will not be injured and it is diffi- 
cult to-see on what principle the tenant’s 
right to remove the tree could be for- 
bidden.” i 


In Krishnacharya v. Anthakki, 29 
Mad LJ 314 = (AIR 1916 Mad 939) a 
Bench: of this Court. has decided that in 
the absence of a provision in the lease. 
a Mulgeni tenant is entitled to cut and 
appropriate the ‘trees on the 
whether planted by him or of spontane- 
ous growth,.so long as thé trees growing 
on the land at the date of the lease are 
not interfered with, and the nature of 
the holding is not changed. The obser- 
vation in Rustonji Eduliji Shet v. The 
Collector of Thana, (1866-67) 11 Moo Ind 
App 295 (PC) that the trees upon the 
land. were part of the lands and the 
right to cut down. and sell. them was 
incidental to the proprietorship of the 
land has been explained in the above 
decision as having reference to trees 


holding, ` 
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standing in the land when the lease was 
made, The dscision in Velayudha Mais- 
try v. Mari Ammal, 1941-1 Mad LJ 161 
= (AIR 1941 Mad 379) is relevant for 
the present discussion. It was held in 
that decision that trees plantéd under a 
licence do not-go with the land and 
the person who planted the trees is 
entitled to cut and remove them but he 
should restore the Jand in the condition 
in which it was before the trees were 
planted. The observations of Sir Bar- 
nes Peacock in, (1866) 6 Suth WR 228 


and the consideration of the same by - 


the Full Benca of this Court in, (1901) 
ILR 24 Mad 47 have been considered 
in detail in this decision, and it is 
pointed out that the doctrine of Eng- 
lish law that whatever is built upon 
land or grown upon land goes with the 
land does not apply strictly to India. 


We may incidentally point out that 
all these decisions relate to rights of 
tenants to cut and remove trees plant- 
ed by them during the subsistence of 
the lease. But our only object in refer- 
ring to these decisions is to show that 
no distinction is made as regards the 
application. of the maxim quic quid 
plantatur solo solo cedit whether .the 
improvements velate to buildings or to 
trees planted in the lease hold lands. 
In Panna Lal v. Gobardhan Das, AIR 
1949 All 757 the applicability of . the 
above maxim was considered and the 
learned Judge who decided the case was 
inclined to take the view that so long 
as. bona fide trespasser is not evicted, he 
remains the owner of the trees or the 
improvements; Dut he refrained from ex- 
pressing a finel opinion as the _ point 
aa not arise in that ease. Further, it 

clear from the decision that the 
right to the trees or the improvements 
laxists only so long as he is not evict- 
ed. In view of the above . discussions, 
it is not possinle to subscribe to the 
view that the tenant has. no right of 
ownership in the trees planted by him 
even during the subsistence of the lease. 


9. Though the decision in (1866) 
6 Suth WR 228 was with reference to 
buildings, it is clear from the subsequent 
decisions of this court, that the same prin- 
` ciple applies ta improvements effected 
by planting trees. In the K. C. Alexan- 
der’s case, AIR 1966 Ker 72, reliance. is 
placed on certain passages In Mulla’s 
Transfer of Prcperty. fifth Edition page 
695. It is stated by Mulla in his Transfer 


of Property Zifth Edition at page 
695 that trees ‘are part of the 
land, and the right of the tenant 


to cut them down depends upon custom 
and the terms of the lease. It is fur- 
ther stated by the same author that 
in the absence of a contract to the con- 
trary, trees planted by a tenant pass 
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to the landlord on the expiry of the 
lease. This will be so if the tenant 
does not exercise his right under Section 


108 (h) of the Transfer of Property Act. 


The decision in Jugrajsa Chunilalsa v. 
Umrao Singh, AIR 1950 Madh Pra 39 
really proceeds on the footing that the 
maxim quick. quid plantatur solo 
cedit applies to India. Thus, 


ownership of the trees during the sub- 






Thus, in 
the K. C. Alexander’s case, AIR 1966 
Ker 72 it is rightly observed if we may 
Say so with respect that at any rate 
from the date of the trespasser’s : dispos- 
session, the trees vest in the state. 


. I0. It is clear from Exhibits B-22, 
B-23 and B-24 that the first respondent 
took possession of the lands on 2-8-1960 
subsequent to the order of the Collec- 
tor Exhibit A-24 dated 17-7-1960. The 
suit was filed on 26-7-1961. Thére is no 
plea in the plaint that the first plaintiff 
was prevented from removing the trees 
planted by him before he was evicted, 
Hence the decision in Sirkar v. Maha- 
deva Iyer, AIR 1953 Trav Co 349 can- 
not be invoked by the appellants even 
if it is assumed that the decision is 
correct.. It was held in that decision 
that proceedings in ejectment have re- 
cognised the right of the trespasser to 
remove the improvements he had made 
and this valuable right has admittedly 
been denied to the respondents by the 
action of the Government and in this 
view the decree of the lower court 
granting compensation for the improve- 
ments effected, was confirmed in that 
case. For the foregoing reasons, the ap- 
pellants cannot claim the value of the 
improvements. We have already point- 
ed out that the position of the appel- 
lants who are at best. bona fide trespas- 
sers cannot be higher than that of a 
tenant.: Their right if any to remove 
the trees planted by them should have 
been exercised before the first plaintiff 
was evicted from the Government river 
poramboke lands. 


11. The learned Government plea- 
der did not tightly question the valdi 
ty of .the notice under Section 80 of the 
Civil Procedure Code. He . however 
questions the findings of the trial court 
as regards the plea of limitation’ urged 
by him. It is true the first plaintiff did 
not prefer an appeal against the adverse 
orders passed by the Tahsildar. It is 
only his tenant Gulam Mohideen Pillai, 
the second respondent in the eviction 
proceedings, who preferred an appeal. In 
fact, the first plaintiff who was the first. 


respondent in the eviction proceedings 


xy 


wa 


4972 
on receiving notice of the appeal, fled 


a petition questioning the competency of . 


the appeal preferred by the tenant. But 
Section ` 19 of . the. Act makes pro- 
vision for an appeal within one vear 
from the date on which the cause of 
action arose. It could not be said chat 
the first plaintiff did not have a cause of 
action to appeal against the order in 
Ex, A-23 which superseded the ordez of 
the Tahsildar, and in this view, the -suit 
is within time. But. it is really unneces-~ 
sary to go into the question. in view (of 
our finding on the main issue on the 
merits of the case. For the forgoing 
reasons, the decree and judgment of 
the trial court are confirmed and the 
appeal is dismissed with: the costs of 
the contesting first respondent. . 

a dismissed, 
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RAMANUJAM, J. 
R. Tulasi, Petitioner v. Hamed Bi 
and others, Respondents. 


Civil Revision Petition No. 302. of 
1968. D/-12-3-1971, against order of Ad- 
ditional District Munsif, Poonamallee. in 
I. A. 983 of . 1967. 


(A) Civil Procedure ‘Code (2908), 
Order 1, Rule 10 (2) —— Proper party — 
In a suit for eviction of tenant and for 
declaration of title to the demised pre- 
mises a person claiming rival title. is a 
proper party. (Case law discussed) 

(Para 5) 
(1908), 


(B) Civil Procedure Code ` 


Order 1, Rule 10 (2) — Proper party — 


Where a person claiming rival title to 
the suit property files an applicatioa for 
joining him as a party defendant in a 
suit for declaration of title, the Court is 
not entitled while entertaining the ap- 
plication to enter into the merits ef his 
claim ‘and dismiss it on ground that his 
title is not proved. (Point conceded) 
(Pera 2) 
Cases Referred:' Chronological Paras 
(1971) AIR 1971 Orissa 44 (V 58) 
= 36 Cut LT 1038, Daitari Pra- 
sad v. Umakan 
(1969) AIR I “Rai 131 (V 56) - 
= -1969 Raj LW 121, Urban Im- 
_ provement. Trust v, Rai: Kumari 
(1963). 1963-2 Mad LJ 251 = 76 
Mad LW 79, K. T. Seshadri Iyen- 
- garv. A. Ew Govindarajulu Chetti - 5 
(1958) AIR 1958 SC 886 (V 45) 
== 1959 Sa a Razia Begum : 
y. Anwar " 28 
(1956) 1956-1 Pogum ER 273 = 1956- i 
2 WLR 372, Amon v. Raphael = 
Tuck and Sons 3 
(1932) AIR 1932 Mad 688 (V 19) | 
36 Mad LW 378, Subramaniya ~ 


or 
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‘dant in the suit and 
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Desika v, Anantha Krishnaswami 
Naidu 


oe: Se 1926 Mad 836 (V 13) 
50 Mad 34, Sri Mahant ~ 
ie Doss v. Board of Commr., 
H. R. E. Madras 


V. Ganapathisubramania Iver, for 
Petitioner; M. Srinivasan for K. N. Bala- 
subramaniam and R. Rajagopala Iyer, 
for Respondents. 


ORDER:— This revision petition Is 
directed against the order of the lower 
Court refusing-to implead the petitioner 
herein as a party defendant in Í 
644 of 1966: filed by the first res- 
pondent herein The first respondent 
filed the above suit for recovery of pos- 
session of certain properties from six 
persons on. the ground that they were 
her lessees, and that they had not only 
committed wilful default in the pay- 
ment of the arrears of rent but also 
repudiated their tenancies. The said 
suit was resisted by the said six per- 
sons on the ground that they were nof 
the tenants of the plaintiff-first respon- 


dent,. but that they were the tenants — 


under the petitioner herein. -After fl- 
ing of the written statement by the said 
six persons the petitioner filed an appli- 
cation. to implead himself as a party defen- 
that application 
has. been dismissed by the lower court 
not only on the ground that he is an un- 
necessary party but also on the ground 
that he cannot be said to have any va- 
lid title to the suit property after con- 


sidering ` the document filed by the pete 


tioner along with his application under 
Order I,. Rule 10 (2), Civil Procedure 
Code. ‘The petitioner is aggrieved against 
ae said order passed by the lower 
ourt, 


2. The learned counsel for. the 
petitioner puts forward a twofold con- 
tention that the lower.court was in er- 
ror in. holding that the ‘petitioner is an 
unnecessary party to the suit, and that in 
any event, the lower court was in error 
in dealing with the merits of the peti- 
tioner’s case as regards title to the pro- 
perty on the scanty material produced 
at the stage of the application under 


Order -I, Rule 10 (2). As regards the 
second contention the petitioner’s con- 
tention is well founded. The lower 


court has no justification to go into the 
merits of the claim of title put for- 
ward by the petitioner to the suit pro- 
perty. The learned counsel for the res- 
pondent also. fairly concedes that ‘the 
lower court may not be justified In go- 
ing’ into the merits of the petitioner’s 
claim for title at this stage. Hence the 


.. only question that arises in this revision 


is whether the petitioner is a proper og 
a necessary party to the suit. 
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3. Before dealing with the prin- 
ciple involved in a matter of this kind, 
zertain facts relating to the present 
suit have to be noted. It appears that 
she first respondent went before the 
Rent Controller for eviction of the said 


six persons from the premises in ques-' 


sion, and before the Rent Controller. they 


contended that she was neither the 
ewner of the property nor was she 
their landlady, and that the petitioner 


herein was the landlord in respect of 
fhe properties ir. their occupation. The 
Rent Controller held that there was a 
bona iide dispute as to title to the pro- 
perty. and therefore directed the parties 
to go beforé a civil court. The relief 
Claimed in the suit by the first respon- 
cent herein is not only recovery of pos- 
session from the alleged tenants but 
also a declaration of her title to the suit 
troperties. From the reliefs claimed in 
the plaint it‘is sean that the suit is not 
kased on mere tenacy. In effect the first 
respondent wants to have her title de- 
cared in the presence of her alleged 
tenants who are denying her title, and 
mot in the presence of the petitioner who 
is really her riva] claimant on title. On 
these facts, the learned Counsel for the 
patitioner contends that the suit being 
really one for declaration of title, the 
other party who is setting up a rival 
chim of title is a necessary party to the 
suit, as any declaration which the first 
respondent may obtain against the al- 
lezed tenants will be quite ineffective, 
foc the petitioner can always, in exercise 
of his right of ownership, proceed against 
tha defendants who are her tenants 
foc recovery of possession, and that to 
get an effective decree the first respon- 
dent must face the petitioner as a defen- 
dent in her suit. 


The petitioner’s learned Gna. re- 
lies on the decision in Razia Begum v. 
Arwar Begum, AIR 1958 SC 886, where- 
in it has been held that in a suit relat- 
ing to property in order that a person 
may be added as a party, he should have 
a direct interest as distinguished ` from 
a commercial interest in the subject 
métter of the litigation, and that where 
the subject matter of a litigation is a 
declaration as regards status or a legal 
character, the rule of present ‘or direct 
interest may be relaxed in a suitable 
case where the court is of the opinion 
thet by adding. that party, it would be 
in a better position effectually and com- 
pletely to adjudicate upon the contro- 
versy. If the principles laid down in 
thet case are applied to the facts of this 
case the- petitioner herein, who claims 
to have a direct and present interest in 
the suit property in respect of which 
the first respondent seeks a declaration 
ef title, is entitled to-implead himself as 
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A.I. Re 


a party in the suit. The above decision 
of the Supreme Court has been followed 
in Daitari Prasad v. Umakanta, AIR 1971 
Orissa 44, where Misra C. J. had expres- 
sed the view that the expression “ques~ 
tion involved in the suit” in Order I, 
Rule 10 (2) need not be confined only 
to questions as between the parties to 
the litigation, that third parties are also 
entitled to be impleaded under the rule, 
as parties to the suit provided (i) there 
is a right to some relief against the party 
not joined and (ii) the presence of ` the 
absentee party is necessary in order 
to enable the Court to effectually adiu- 
dicate upon and settle all questions in- 
volved in the suit, and that at times 
triangular duel may also be comprehend- 
ed under Order I. Rule 10. It was also 
held therein that the question for consi- 
deration in such cases is to see (1) whe- 
ther the title set up by the proposed 
parties should be gone into for effectual- 
ly and completely adjudicating upon and 
settling all questions of title involved 
in the suit, (2) if the interveners are 
not added as defendants in the suit, 
whether the decree passed by the court 
in favour of the plaintiff would be ren- 
dered infructuous as the proposed parties 
claim possession” in the land also, and 
the decree will become ` ultimately 
inexecutable and (3) whether when the 
question of title is gone into, no con- 
fusion would be introduced in allowing 
the proposed parties to get their title 
canvassed. in the same litigation. 


The case in Amon v. Raphael Tuck 
and Sons, 1956-1 All ER 273 is also in 
point, In that case the plaintiff alleged 
that he was the inventor of a new de- 
sign of adhesive dispenser ih the shape 
of a pen known as the Fastic. pen, that he 
disclosed the ‘know how’ of the pen 
to the defendants during certain nego- 
tiations for marketing the pen, which, 
however, broke down, that there was 
an implied contract that the defendants 
would treat as confidential the informa- 
tion given to them during the negotia- 
tions; and that the defendants have 
made use of the information by manu- 
facturing an adhensive dispenser called 
the Stixit pen which contained . three 
distinctive features of the pen designed 
by the plaintiff and the plaintiff claim- 
ed an injunction restraining the defen- 
dants from using the information and 
for damages. In that suit there was 
an intervener who alleged that he is the 
inventor of the Stixit pen and that the 
defendants were under contractual ob- 
ligation to him to manufacture and dis- 
tribute the same in certain territories. 
On the question whether the intervener 
could be allowed to come into the suit, 
Delvin J. held that the test whether 
the court had jurisdiction to add as a- 
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defendant a person whom the plaintiff 
did not wish to sue, was whether the 
order for which the plaintiff was asking 
in the action might directly affect.th= iħ- 
tervener by- curtailing the enjoymert of 
his legal rights and that as the plain- 
tuff claimed that he was the owner 
while the intervener alleged that he was 
the owner of the right, both the dis- 
putes should be tried at the same zime. 
On the facts of this. case, inasmucm as 
the plaintiff claims a declaration of her 
title, no decree can_be passed in her 
favour without affecting .the rights oZ the 
petitioner who also claims title to the 
same property. In the absence of the 


petitioner, any decree which the glain- ` 


tiff may obtain against the defencants, 
would ultimately become unexecutable 
as the petitioner would not be 
by the decree unless he is impleaded 
as a party. The petitioner has, ir my 
view, a direct and a present interest in 
the subject matter of the action and that 
would entitle him to an order’ thet he 
be joined as a defendant, as his claim 
of title cannot be effectually put forward 
by the defendants in his absence. 


4. The learned counsel for the 
respondent, however, relies on the deci- 
sion in Sri Mahant Prayag Doss v. 
Board of Commr., H. R. E. Madras. ILR 
50 Mad 34 = (AIR 1926 Mad 836) 
wherein considerations which had to be 
taken into account while dealing with 
an application under Order 1, Rue 10 
had been elaborately set out. 
cision does not throw much light on the 
question arising on the facfs of this 
case. 


5. The learned counsel then re. 


lies on the decisions in Subramania Desi- 
ka v. Ananthakrishnaswami Naidu, . ASR 
1932 Mad 688, K. T. Seshadri Iy=ngar 
v. A. E. Govindarajulu Chetti, (1953) 2 
Mad LJ 251 and Urban Improvement 
Trust v. Rajkumari, AIR 1969 Raj 131 
and contends that in suits based œn te- 
nancy: the question of title is foreign, 
and that it is not necessary to in-plead’ 
the persons claiming adverse title to 
the plaintiffs as party defendant in the 
suit. In AIR 1932 Mad 688 it- was held 
that in an ejectment suit on the basis 
of a lease deed, prima facie, persons 
claiming adverse rights to the plaintiff's 
title should not be made parties, in the 
absence of special circumstances. But 
what are the special circumstances which 
are contemplated by the learned Judge 
in that case have not been set out chere- 
in. 1963-2 Mad LJ. 251 was a case in 
which a third party sought to b2 im- 
pleaded as a party in proceedings for 
eviction initiated under Section 4 of the 
Madras Cultivating Tenants Protection 
Act, 1955 and Ramchandra Iyer C. J. 
held that even though the tenants had 
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bound. 


That de- . 
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contended that a third party was the 


‘owner of the lands’ to whom they had 


been executing muchilikas the reve- 
nue court. cannot implead such third 
party as a party to the proceedings, as 
the -Revenue Court has no jurisdiction 
to adjudicate the question as to who is 
the owner of the property. The princi-. 
ple laid down in that decision cannot 
be applied to the facts of this case where 
the court has jurisdiction to decide the 
question of title especially when the 
plaintiff has sought a declaration of 
title as a substantial relief in the suit. 


; AIR 1969 Raj 131 was also a suit in 
ejectment and in that suit a third patty 
Claiming title to the properties sought 
to be impleaded as a party and the 
court held that the question of addition 
of parties under Order I, Rule 10 (2) is 
generally one of judicial discretion which 
has to be exercised in view of all the 
facts and circumstances of a particular 
case, subject to the provisions of Order 
1 R.1 & O. 2 R. 3, and that though O. 1, 
Rule 10 (2) is intended to prevent “‘mul- 
tiplicity .of suits and conflict of decisions, 
it is not the only consideration to be 
taken into account in impleading ‘parties. 
In that case the court divided the cases 
of impleading parties into three cate- 
gories; (1) where the- third party is 
shown to be a necessary party; (2) the 
third party is not even a proper party 
and (3) where the third party is a pro- 
per party; and expressed the view that 
the question whether the third party 
claiming title to the property in a suit 
for eéjectment is a proper party or not; 
would have to be decided upon the na- 
ture of the plaintiff's title. 


Having regard to the facts in this 
ease, I am not inclined to agree with 
the learned counsel for the respondent 
that the plaintiffs suit which is one on 
tenancy cannot be converted into a suit 
on title by bringing in the petitioner 
herein as a party defendant: for one 
thing that the suit cannot be said to 
be purely as -one on tenancy as the 
plaintiff has specifically sought a relief 
of declaration of title in view of the 
earlier order of the Rent Controller 
directing „the parties to go to a civil 
court. Secondly, the defence taken by 
the defendants in the suit is that they 
are tenants under the petitioner and, in 
view of that defence, the court has to 
naturally consider whether the plain- 
tiff is the landlady or whether the peti- 
tioner is the landlord. I do not see how 
by inducting the petitioner as a party 


defendant to the suit, there will be any 


question of converting a simple suit ofl- 
tenancy into one of title, and any con- 
troversy beyond the scope of the suit 
would be introduced in the case as, after 


his joinder, the main evidence in the 
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suit and the main enquiry will remain 
the same as before his addition. In my 
view, the court would be exercising its 
discretion proverly to implead. him as a 
a party defendant treating him as a 
proper party to the suit. The lower 
court is in error in holding that the 
petitioner is not a proper party to the 
suit. I therefore set aside the order 
of the lower court and implead the peti- 
tioner as one of the defendants in the 
suit. 

6. In tne result, the civil revision 
petition is allowed but, in the circum- 
stances, no costs. 

Petition Allowed, 
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S. A. Henry, Petitioner v. J. V. K. 
Rao, Respondent. 


Civil Reva Petn. No. 399 of 1967, 
D/- 19-3-1971, against order of Small 
Cause Court Grd J. ),. Madras in H. R.A. 
723 of 1966. 


(A) Houses and Rents — Madras 
Buildings (Leese and Rent Control) -Act 
(18 of 1960), Section 14 (1) (b) — Demo- 
lition and Rezonstruction. 


The demolition may be a part of the 
building, ie. the entire first floor or 
the entire second floor. There can be 
domolition work in the ground floor 
even when the first floor is left un- 
‘disturbed. Tke demolition can also be 
-in a portion of the ground floor er in 
a portion of the first floor. In such a 
case, the building, after the fresh work 
is finished, would comprise partly the 
old building and partly the new build- 
ing. The fresh work may be outside 
in the extericr or inside in the inte- 
rior. If the fresh work undertaken, 
though in a oortion of the building 
and in the irterior, is such that the 
completed work involved demolition 
and also substantial structural altera- 
tion so as to change the identity and 
give a new look altogether, Section 14 
(1) (b) would clearly apply to such a 
case. The werds “rebuilding,” ‘“recon- 
struction” and “erecting a new build- 
ing” have the same meaning. Erection 
of a new building may be by the use 
of brick and mortar or by steel or 
even by wood work or may be by the 
use of all the materials. The crucial 
test is: Is it not erecting a new build- 
ing or reconstructing or remodelling ? 
Case law discussed. (Para 23) 


(B) Houses and Rents — Madras 
Buildings (Lease and Rent Control) 
Act (18 of 19€0), Section 14 (1) (b) — 
Petition for eviction of tenant — 


HO/{0/D909/71/DHZ/BNP 
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ALR, 


Necessity . of notice under Section 106, 
Transfer of Property Act — Averment 
of notice in. petition by landlord — 
Necessity. 


The petition for eviction is liable to: 


be rejected for absence of . proper 
notice to quit under Section 106 of 
the Transfer of Property Act. AIR 
1967 SC 1419, Rel. on. AIR 1949 Mad 
780 and AIR 1967 Mad 57 (FB) held 
no longer good law after decision in 
AIR 1967 SC 1419. (Para 25) 


It would not be 
down any inflexible rule in the ab- 
stract that in every case the plaint or 
the petition of the landlord for evic- 
tion should contain an averment of 
the issue of notice under Section 106, 
Transfer of Property Act. Where the 
correspondence between the landlord 
and the tenant shows that the tenant 
had promised to vacate and hand over 
possession as early as possible, in the 
face of: such agreement between the 
parties, it is not incumbent upon the 
plaintiff to refer in his petition to the 
original tenancy and the subsequent 
agreement between the parties. and 
then specifically mention that in’ view 
of such subsequent agreement, notice 
under Section 106, Transfer of Pro- 
perty Act is not necessary. In such a 
case it is for the tenant to raise the 
plea as to the absence of notice in his 
objection statement and if -he omits to 
do so he will not be allowed to raise 


- the plea at the late stage of revision. 


Case law,discussed. AIR 1971 Mad 150 
and: AIR 1969 SC 37, Rel. on. 

(Para 54) 
Cases Referred: Chronological Paras 
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nan v. Kevalchand 26. 31 

(1970) ATR 1970 Cal 452 {V 57), 
Dooni Lal Seal v. Smt, Giniya 
Devi 47 

(1970). AIR 1970 Mad 291 (V 57) = 

1970-1 Mad LJ 62, Doraipandi 

Konar v. Sundara Pathan 18 


(1969) AIR 1969 SC 37 (V 56) = 
1969-1 SCR 58, Maganlal Chhota- 


bhai Desai v. Chandrakanth 

Motilal 27, 30, 35, 51 
(1969) 1969-2 Mad LJ 585 = 82 Mad 

LW 636, Kalyanasundaram v. 

Natarajan 25 


(1969) AIR 1969 Punj 110 (V 56) = 
70 Pun LR 1011 (FB), Bhaiyaram 
Hargolal v. Mahavir Parshad 
Murarilal Mahajan . 48 
(1968) AIR 1968 Cal 554 (V 55) = 
73 Cal WN 61 (FB), Abdul Gani. 


yv. Md. Israil l 52 
(1968) AIR 1968 Orissa 113 (V 55) = 
34 Cut LT 277, Manakarani 


Hazra v. Mohinder Singh Jaggi 46 


correct to Jay . 


.. 1972 a 
(1968) AIR 1968 Pat 415 (V 55) = 
4968 BLJR 447 (FB), Mahabir 
- Ram v. Shiv Shankar Prasad 45 
_{1967) AIR .1967 SC 643 (V 54) = 
> 1967-1 SCR 836, Manmohandas: 


Sah v. Bishundas t9 
(1967) AIR 1967 SC 1419 (V 54) = f 
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£1967) C. R. P. No. 866 of 1967 

(Mad), Soundarapandia v, Meenak- 


shi 
967) AIR 1967 Pat 35 (V 54), 
Ramayan Prasad v, Fulabo Kuer 44 
(1966) 1966-1 Mad LJ 342 = 79 
Mad LW 92. Sundaram v. A. D. 
Peter a0 
(1966) 1966-2 All ER 966 = 1966-1 
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and Co. v. Union of India - 50 
(1954) AIR 1954 Bom 129 (V 41) = 
55 Bom LR 746, Bata Shoe Co, 
= v. Union of India 
41950) AIR 1950 Mys 63 (V 37), 
Siddarama v. Kalappa - 


(4949) AIR 1949 Mad 127 (V 36) = 
1947-2 Mad LJ 559, Narayana 
Nair v. .Kunhan Mannadiar 

(7949) ATR 1949 Mad 387 (V 36)= 
1948-2 Mad LJ 391, Parthasara- 

_ thi v. Krishnamurthi 

#1949) AIR 1949 Mad 780 (V 36) = 
1949-1 Mad LJ 412, Krishnamur- 
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` chant v. Bank of Mysore Ltd. 29 
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ILR 22 Pat 313, Krishna Prasad 
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1942) ATR 1942 Mad 675 (2} (V 29) 
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110 Ind Cas 398, E. T. Moosa 
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ORDER: The tenant is the petitioner | 


in the revision petition. The respond- 
ent-landlord is the owner of premises 
No, 9 Ritherdon Road, Vepery. He had 
leased the first floor to one tenant and 
the ground floor to the petitioner. The 
respondent had planned to remodel the 
entire house at huge cost and also ob- 
tained the requisite sanction from the 
corporation for remodelling, reconstruc- 
tion, repairs etc. The respondent requir- 
ed both the tenants to vacate and hand 
over possession for carrying out this 
work. The tenant in the first floor com- 
plied with his request and the landlord 
carried out in the first floor the work of 
remodeling involving demolition, recon- 
struction, repairs ete. After this was 
over, the landlord again pressed and re- 
quested the petitioner to vacate and hand 
over the ground floor so that the work 
may be completed. Correspondence pas- 
sed between the parties and as the ten- 
ant declined to vacate, the landlord filed 
a petition under Section 14 (1) (b) of the 
Madras Buildings (Lease and Rent Con- 
trol) Act of 1960 hereinafter referred to 
as the Act for obtaining possession of the 
premises on the ground that the landlord 
required the same for demolition and 
reconstruction. 


2. The Rent Controller sinied 


the application on the ground that this — 


was not a case of demolition and recon- 
struction, but was only a case of repairs 
coming under Section 14 (1) (a) of the 
Act. 


3. The landlord took up the 
waatter to the appellate authority who 
reversed the decision of the Rent Con- 
troller and. held that the nature of the 
work planned by the landlord was sub- 
stantially demolition and reconstruction 
and that he was entitled to possession 
under Section 14 (1) (b). Hence the ten- 
ant has preferred this revision petition. 

4, The learned counsel for the 
petitioner (tenant) raised two points: 


1. That the landlord can seek pos- 
session under Section 14 (1) (b) only if 
fetal demolition of the building is pro- 
posed by the landlord, and that in the 
instant case, the proposed changes did 
not involve any structural alterations and 
that the case would be governed by Seg- 
tion 14 (1) (a) only. 

2. That the landlord has not given 
the requisite notice terminating the lease, 
as required by Section 106 of the Trans- 
fer of Property Act, and the petition 
‘for eviction, therefore, was not main- 
tainable. 


Mr. A. Dorairaj, learned counsel for the 
petitioner, contended that there is an es- 
sential distinction between S, 14 (1) (a) 
and Section 14 (1) oi that S5, 14 (1) (b) 
would apply only if the entire building 
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is demolished and a new building is put 
up on the site, and that whatever may 
be the fresh work which the landlord 
may propose to carry out, even if it in- 
volved substantial alterations, would not 
attract Section 14 (1) (b) unless there is 
a demolition of the existing building and 
a new building reconstructed onthe site. 
Learned counsel laid considerable stress 
on the use of the words “demolition”, 
‘erecting a new building’ and ‘on the 
site of the building’ in sub-clause (b) as 
emphasising that mere extensive nature 
of the work done is not decisive of the 
question. He also urged that Section 14 
(2) (b). which fixes a time limit within 


` which the work of demolition should be 


commenced, also tends to the same in- 
ference; according to the learned counsel 
Section 14 (2) (b) refers to the demolition 
of a material portion of the building 
within a period of one month. thereby 
suggesting that Section 14 (1) (b) means 
demolition of the entire building leaving 
only the site for putting up the new 
building; while Section 14 (2) (b) fixes 
a time limit for the commencement of 
the demolition of a material portion of 
the building —— a process towards the 


demolition of the entire building indi- 


cated in Section 14 (1) (b). 


5. Mr. V. Thyagarajan, learned 
counsel for the respondent, contended 
that ‘it is not necessary that the entire 
building should be demolished so as to 
demolish even the walls, that it is- suff- 
cient if the fresh work proposed by the 
landlord is of such a nature as to mate- 
rially and substantialiy alter the existing 
building. and completely change the iden- 
tity of the building and that the ‘build- 
ing’ in Section 14 (1) (b) would include 
a portion of the building and that under 
Section 14 (1) (b) what is material is the 
extensive nature and character of the 
fresh work proposed to be carried out by 
the landlord. Learned counsel urged 
that the words “demolition of the exist- 
ing building” and “the erecting of a new 
building” go together and in the context 
would also include making of such sub- 
stantial material alterations and reeon- 
structions — practically rebuilding the 
house and involving significant changes in 
the identity. His further contention was 
that demolition need not be of the entire 
building, it may be of a portion of the 
building even, and the test is would the 
proposed building be a new building? 


He urged that the items of work 
proposed to be done should not be con- 
sidered in isolation but that the totality 
of the work proposed to be done should 
be considered, as a matter of fact and 
common sense, at the same time, bearing 
in mind that sub-sections (a) and (b) 
cover different fields and it is not right to 


interpret both the sub-clauses in such 
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a manner as to leave out a majority of 
cases unprovided, thereby defeating the 
very object of the Legislature in intro- 
ducing this important provision ie. to 
enable the landlord to get possession of 
the premises to effect repairs, improve- 
ments and also carry on reconstruction 
and remodelling work. For example, Mi. 
Thyagarajan contended that a landlord 
will be entitled to apply under Section 14 
(1) (b). though he may retain all the 
main four walls and alter the existing 
rooms by putting up fresh walls in the 
interior and thus completely change the 
identity of the building. Learned coun- 
sel further contended that the lanclord 
is equally entitled to apply under Sec- 
tion 14 (1) (b) where, in the proposed 
work. the landlord may retain the two 
main walls and demolish the other two 
walls and put up new rooms. stairzase, 
verandah ete. 

6. Learned counsel on both sides 
invited my attention to the relevant deci- 
sions, Indian and English. On a con- 
sideration of all the aspects of the metter, 
I am of the view that the contentions of 
Mr. Thiagarajan are well-founded. 

7. I shall first refer to the main 
features of the fresh work to be urder- 
taken by the landlord and the findings 
-of the Rent Controller and the appellate 
authority. The landlord has filed the 
plan sanctioned by the Corporation 
which has been marked as Ex. P. ií 
(which contains all the details of the 
work) and has given evidence concerning 
the details of the new work. He also 
examined his Engineer, who had pre- 
pared the plan. as P. W. 2. The Ap- 
pellate Authority has set out the details 
of the fresh work to be done in para- 
graphs 8 and 9 of its order. 

8. There is no dispute that when 
possession of the premises was deliver- 
ed to the landlord he would be carrying 
out this fresh work. There is no roof 
whatever that the application has been 
filed with an ulterior motive. The in- 
tention of the landlord is genuine and not 
colourable. The proposal is to demolish 
the staircase. In the open verandak two 
rooms H and I are to be constructed. A 
new wall is to be constructed between 
the two rooms. There are 3 rooms mark- 
ed J. K. L now existing. The dividing 
walls between these three rooms arze to 
be demolished and converted into two 
big rooms. The present oven is to be 
demolished and the new oven is to ex- 
tend right upto the top of the ceiling. 
Before the dividing walls are ‘removed, 
the roof has to be supported by gicders. 
While demolishing the staircase marked 
N on the northern side, a wall as shown 
in the plan coloured vellow has ʻo be 
constructed. The flooring of the hak and 
the study room and the two bed rooms 
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have to be completely ripped open and 
masaic flooring is to be done. The 
Engineer has also given details of the 
demolitions and reconstructions. 


9. The Rent Controller took the 
view that if the first floor is to be kept 
intact. he cannot conceive of a construc- 
tion in the ground floor involving the 
process of demolition, even though he 
has adverted to the fact that some gir- 
ders would be used as support between 
the ground floor and the first floor. The 
appellate authority did not agree with 
this view. On a consideration of all the 
aspects of the matter, it found as a fact 
that the proposed fresh work and re- 
construction would completely alter the 
identity of the existing building and 
would amount demolition and new con- 
struction under Section 14 (1) (b). 


10. The. extreme contention of the 
petitioner cannot be accepted. The lan- 
guage employed in the section does not 
warrant the extreme contention of the 
petitioner; such a construction would 
completely defeat the object underlying 
this provision and in a vast majority of 
cases, the landlord would be helpless. 
Further, the argument of the learned 
counsel for the petitioner overlooks the 
important fact that ‘building’ in the con- 
text would undoubtedly mean not the 
entire building. but would include a por- 
tion of the building. The Act itself con- 
templates leasing out portions of the 
building or flats therein as separate hold- 
ings; the provisions of the Act apply 
either to the building or part of a build- 
ing. (Vide definition in S., 2 (2). “Build- 
ing” is defined as meaning “any building 
or part of a building.” 

It is familiar knowledge that the 
building may consist of separate portions 
or separate flats being let out separately 
and in those cases Section 14 (1) (b) in 
the context would apply only to that 
portion of the building or that particular 
flat which is required by the landlord 
for demolishing and reconstruction. In 
a vast majority of such cases there will 
not be any question of demolition of the 
entire building leaving the site alone to 
be built upon. That the situation which 
Natesan, J. had to deal with in the case 
reported in Sundaram v. A. D. Peter, 


- 1966-1 Mad LJ 342 (sic). In that case the 


ground floor was let out to a tenant and 
on the terrace there was a thatched shed 
in the occupation of another tenant, The 
landlord applied for possession of the 
terrace and the thatched shed on the 
ground that he wanted to demolish the 
shed and put up a pucca structure. The 
argument was that for Sec. 14 (1) (b) to 
apply, the landlord must demolish the 
entire building and reconstruct on the 
site, and reliance was placed upon the 
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use of the word “site” in the section, 
The learned Judge held, the ‘site’ can 


have an extended and restricted meaning’ 


and that in the context, the ‘site’ meant 
the place or the position occupied by the 
thatched shed, and that in the section the 
‘site’? does not necessarily mean only the 
ground but also, in certain circumstances, 
the base on which the new building is to 
be erected. - 


The learned Judge summarised fhe 
position in these terms—~ 


“To accept the arguments on behalf 
of the respondent and to affirm the view 
of the courts below would, in my view, 
practically nullify the beneficial provi- 
sions of the section. One can envisage 
a case where a landlord having a plan 
to build three storeys has to stop con- 
struction after finishing the ground floor 
by reason of shortage of building mate- 
rials. For the time being he might have 
let one tenant in the ground floor and 
put up a temporary shed on the terrace 
above and lodged another tenant there, 
If he wants to restart construction and 
complete the construction according to 
plan when building materials became 
available, then, according to the view of 
the lower courts, he will have to evict 
the tenant in the ground floor also and 
pull down the entire construction. Other- 
wise, on this interpretation he cannot 
secure possession for demolition and re- 
construction, however bona fide he may 
be in his requirement. But all that is 
actually needed by him in that case is 
to get possession of the shed and put up 
two or three flats. In my view, it would 
be in keeping with the policy of the 


Legislature as may -be read in Ss. 14- 


(1) (b) and 30 of the Act, to interpret 
Section 14 (1) (b) as entitling the land- 
lord in such a case to secure possession 
of the terraced portion for purposes of 
demolition and reconstruction. He wil 
be demolishing the superstructure or shed 
that might have been put up on the 
terrace and he would be constructing 
thereon, No doubt the building ‘site’ 
would be not on the ground. As ob- 
served in the extract made above, the 
word ‘site’ can have an extended as well 
as a restricted meaning. ‘Site’ here would 
be the place where the shed stands. Such 
an interpretation: takes a sensible view 
of the provision. Of course, on principle 
it will make little difference if instead 
of the shed there is a brick and mortay 
structure,” 


11. With respect, this decision 
lays down the correct principle and gov- 
erns the instant case, In arriving at the 
true interpretation of Section 14, it must 
be borne in mind that there was no such 
provision .in the Act of 1949 and it is 
only in the present Act that this new 
provision has been introduced for the 
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obvious purpose of enabling and facilitat- 
ing the landlord to carry out repairs work 
and also to carry-out the work of demoli- 
tion and reconstruction, In interpreting 
the provision, every effort should be 


made by the court to effectuate that 
object, 
12. The other important aspect fo 


be borne in mind is that the word “re- 
pairs” has been defined in Section 2 sub=. 
section (7):— 

“(7) ‘repair means the restoration 
of a building to a sound or good state 
after decay or injury but does not include 
additions, improvements or alterations 
except in so far as they are necessary, 
to carry out such restoration.” 

13. In view of this definition of 
the word ‘repairs’, it is clear that Secs 
tion 14 (1) (a) would ‘not apply where 


it is plain case of additions, improves 


ments or alterations. 


14, The question then is, what 
are the cases which would properly come . 
within the scope of Sec. 14 (1) (b)? The 
observations and principles contained in 
the English decisions as to what work 
would amount demolition and reconstruc« 
tion, as distinguished from ‘repairs’ will © 
have to be understood in the light of the 
language employed in the English statu= 
tes. Section 30 of the Landlord: and Tene 
ant Act, 1954 deals with the circumstances 
under which on the termination of an 
old tenancy the landlord. can resist the 
claim of the tenant for the grant of a 
new tenancy, Section 30 (1) sub-cl, (®@ 
says:— 


“That on the termination of the 
current tenancy the landlord intends fo 
demolish or reconstruct the premises com- 
prised in the holding or a substantial part 
of those premises or to carry out sub- 
stantial work of construction on the hold- 
ing or part thereof, and that he could 
not reasonably do so without obene 
possession of the holding,” 


The English decisions had to deal fin 
varying contexts) with the problem of 
interpreting the words “demolish”, “re- 
construct”, “reconstruct the premises 
comprised in the holding” and “a sub- 
stantial part of those premises,” The 
substance of the case law in England is 
discussed - in 23 MHalsbury’s' Laws of 
England, Lord Simond’s Edn, pages 892 
and 893 paragraphs 1716 and 1717 (Vide 
also Woodfall’s Law of Landlord and Ten~ 
ant, 27th (1968) Edn. pages 1362 and 1364 
paragraphs 2517 and 2518). The words 
in the English statute and the Madras 
Act of 1960 are not the same. Even so, 
the.discussion in the English decisions are 
helpful in finding out the true meaning 
of the words “reconstruction” “erecting 
a new building” and “on the site of the 
building,” 
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In Percy E. Cadle and Co, Ltd, v. 
Jacmarch Properties Ltd.. 1957-1 All ER 
148 it was pointed out that “reconstzuc- 
tion” meant “re-building” and that a mere 
change of identity without a physical re- 
construction is not sufficient. In that 
case the ‘tenants were in occupatior of 
the ground floor and the basement for 
the purpose of carrying on -business as 
tobacconists and hair dressers. To get 
to the basement the' tenants had tc go 
outside the front door of the shop and 
down some steps into the basement. The 
landlords had proposed to make the taree 
floors into one self-contained unit and to 
-put inner staircase from the ground floor 
shop down to the basement and from the 
ground floor shop upto the first foor. 
They had also intended to put lavatories 
‘on the first floor and to make the tase- 
ment a much better place by puttin? in 
a proper floor and doing away with the 
damp, The question was whether the 
work. which the landlords intended to 
do, amounted to a “reconstruction of the 
premises comprised in the holding.” The 
landlords’ application was rejected, — 

Denning, L, J: put the matter tEusi 

“Counsel for the landlords invites us 
to say that when premises like these 
shop premises are thrown into a larger 
whole. so that they lose their identity in 
the larger whole, that is a ‘construction.’ 
He referred to us to the cases with which 
we are familiar under the Rent Acts re- 
garding change of identity. He conc2ded 
that there would have to be some work 
done, but argued that the amount did 
not matter very much, so long as there 
was a change of identity. In my jadg- 
ment, the word ‘construct’ in this sub- 
section is not satisfied by a change of 
identity; there must be substantial work 
of construction. The word ‘reconstruct’ 
here is best expressed, I think, by the 
synonym ‘rebuild. There must be in 
effect a rebuilding of the premises o? (of 
course) of a ‘substantial part’ of those 
premises. Whether there is work of that 
character and to such a degree is prima- 
rily a matter for the county court judge, 
In the present case the county court 
Judge looked on the work to the base- 
ment floor as a work of repair, anc the 
putting in of the new internal staircases 
as work of improvement, He thcught 
. that there was not a ‘reconstructicn’ I 
think that he was right. I would dismiss 
the appeal.” 


15. Hodson, L, J. agreed with this 
view and observed that the word “recon- 
struct” follows the word 
the sub-section and “demolition” claarly 
involves the physical act of destruction 
and not a mere change of identity o? the 
building. From this decision it is clear 
that the word ‘reconstruct’ means a sub- 
stantial interference with the stru2ture 
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of the premises and then a rebuilding in 
a different form, of such part of the pre- 
mises as has been demolished, 

16. The next decision to be re- 
ferred to is that of Joel v. Swaddle, 1957. 
1 WLR 1094, In that case the landlord 
had prepared a scheme of development 


` involving the removal of all the internal 


walls and the back wall, the whole ground 
floor area, including the yard, being turn- 
ed into one large room with a new front, 
The floor was to be lowered by eight 
inches, The upper floor was not affected - 
by the scheme. Steel girders and pillars 
were to be substituted for the interior 
supporting walls. The side walls were 
not to be affected. The County Court 
Judge dismissed the application of the 
landlord, but on appeal the decision was 
reversed. Lord Evershed delivered the 
judgment. He took note of the fact thaf 
the internal walls were to be demolished 
so as to be merged into a single room 
and also the fact that in some portion 
the partition. walls had to be removed 
to be substituted by fresh walls. The 
County Judge in that case, (as the Rent 
Controller in the instant case), took the 
view that when the floor above is sub- 
stantially undisturbed, there cannot be a 
reconstruction of the 
ground floor within the meaning of the 
statute, 


With this-narrow view of the County 
Judge the court of appeal, did not agree, 
Lord Evershed M. R, observed thus at 
p. 1099— 


'I think that in cases of this kind 
it is apt to be dangerous to take each 
individual item entirely in isolation, and 
then to say that each item so taken can- 
not itself be a work of reconstruction or 
a substantial work of reconstruction, One 
must look at the whole work which is 
proposed, and then say, in regard to it: 
Does it amount to a substantial work of 
reconstruction? I think that what is 
here proposed — and there is no question 
as to the facts — does, when you view 
it in that way, amount, within the mean- 
ing of the paragraph, to a work of re- 
construction of a substantial part of the 
premises. I lay considerable emphasis on 
that part of the work which consists of 
the substitution of the transverse walls 
by the proposed girders resting on pillars; 
I also think, with respect to the county 
court judge, that he also gave somewhat 
too little emphasis to the floor; because 
what is proposed is not merely the mak- 
ing of a new floor, but the sinking of 
the floor, not a great deal, but by a dis- 
tance of some eight inches, which pro- 
duces an appreciable increase in the total 
space of what was, and is at present, the 
tenant’s holding.” 

After referring to the Percey’s case, 
957-1 AN ER 148, it was pointed out 
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tbat any interference with the structure 
of the whole or substantial part of the 
premises involves the process of rebuild- 
ing in the ordinary sense of the word, 
Ormerod. L. J. observed that if the work 
involved considerable amount of altera- 
tion consisting of demolition of partition 
walls and putting in their place other 
forms of support, it would amount to re- 
construction. It is not necessary to refer 
to the wealth of case law in England, as 
each case would depend upon its own 
facts and the details of the particular 
fresh work planned by the landlord, fur- 
ther. there is also difference in the lan- 
guage of the English Act and our Act. 
Even so, I may refer to the latest deci- 
sion in Houslevs Ltd. v. Bloomer Holt, 
1966-2 All ER 966. which tends to the 
same view. In that case the landlords 
intended to demolish the garage and the 
wall and to concrete the site so as to 
erect a shed and improve their own pre~ 
mises by using it for turning space. The 
County Judge dismissed the application 
of the landlords; but in appeal it was 
reversed. While dismissing the landlord’s 
application the County Judge observed 
that 


“the landlords proposed no recon- 
struction at all. 


in the contemplation of the Act. There 


is no demolition of a substantial part of: 


the premises. The landlords had not in- 
tended to build on the site.” 


The court of appeal took the view 
that the proposal of the landlord was to 
demolish a substantial portion of the pre- 
mises comprised in the holding and the 
demolition and reconstruction work suff- 
ciently satisfied the conditions of the 
statute. From this decision it is clear 
that it is enough if a substantial portion 
of the premises within the holding is 
demolished, and, that there is no distinc- 
tion between “the premises comprised in 
the holding” and “the holding” itself. In 
the Madras Act. as observed already, in 
Section 14. the demolition need not be of 
the entire building and it may be only of 
a part. in which case a new building need 
not necessarily be on the entire site. As 


observed by Natesan, J, the ‘building site. 


need not necessarily be on the ground,’ 


17. In Ramachandran v. Kazim 
. Khaleeli, 1965-1 Mad LJ 78, Kailasam. J. 
distinguishing the decision of Percey’s 
case in 1957-1 All ER 148 has held that 
demolition under Section 14 (1) (b) need 
not be the demolition of the entire build- 
ing and that the proposal of the landlord 
to demolish the roof of the premises for 
putting a staircase, retaining the old 
walls, would amount to demolition with- 
in the meaning of Section 14 (1) (b). In 
Kannappa Pillai v. Venkataratnam. 1965- 
2 Mad LJ 144, Venkatadri, J, had to deal 


tural alterations 


Laying concrete is not . 
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with the question as to when the building 
can be said to be a new building taking 
the place of the old building. In the 
discussion he has referred to the relevant 
English and Indian decisions from whiċh 
he has enunciated the principle that in 
order to hold that the fresh work under- 


` taken amounts to the construction of a 


new building, the structural alterations 
in the premises should be such that the 
original building has completely lost its 
identity. The facts in the instant case 
are much stronger than the facts in the 


decisions of the Bombay High Court re- 


ferred to in the decision of Venkatadri, 
J. In those cases it is not a case of the 
total demolition of the old building but 
they are all cases in which walls were 
demolished and fresh walls were recon~ 
structed and there were extensive struc- 
resulting in the vital 
change of the identity of the premises. 
In the instant case, there is substantial 
work of demolition and what is proposed 
to be reconstructed would amount to a 
new building. When once it is recognised 
that demolition need not be a total 
demolition erasing the entire building to 
the. ground and that demolition can be 
partial, the important condition to be 
satisfied, is whether what is proposed to 
be done would amount to erecting a new 
building or a part thereof. 


18. There is the recent decision of 
Ganesan. J. in Doraipandi Konar v, 
Sundara Pathar, 1970-1 Mad LJ 62 = 
(AIR 1970 Mad 291) observations at pages 
68 and 69, wherein the learned Judge has 


dealt with the interpretation of the true. 


meaning of “repairs” “improvements” etc. 
As the Act contains the definition of the 
word ‘repairs’ it is unnecessary to con- 
sider how this word appearing in other 
statutes has been interpreted. 


19. In a recent decision of the 
Supreme Court in Manmohandas Sah v. 
Bishundas, AIR 1967 SC 643 at p. 646 the 
Supreme Court made the following ob- 
servations while holding that structural 
alterations in that case were such as to 
give a new face to the form and structure 
of the premises: 


“Lowering the level of the ground 
floor by’ about 14 ft. by excavating the 
earth therefrom and putting up a new 
floor, the consequent lowering of the 
front door and putting up instead a larger 
door lowering correspondingly the height 
of the chabutra so as to bring it on the 
level of the new door-step, the lowering 
of the base of the staircase entailing the 
addition of new steps thereto and cutting 
the plinthband on which the door ori- 
ginally rested so as to bring the entrance 
to the level of the new floor are clearly 
structural alterations but are not only 
material alterations but are such as to 


ig 
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give a new face to the form and structure 
of the premises.” 

20. In my view, all that Sec 14 
(1) (b) requires is a demolition follawed 
by structural alterations by way of re- 
construction so as to give a new face to 
the form and structure of the premises. 

21. The Appellate Authority, 
which is the final tribunal of fact, has 
held that the proposed scheme of the 
landlord amounts to demolition and erect- 
ing a new building; there is no ground 
for warranting interference with that 
finding in the revision petition. 


22. The decision of the Rent Zon- 
troller that when the first floor is left 
undisturbed, it is impossible to concelve 
of a work of demolition and reconstruc- 
tion in the ground floor, is obvicusly 
wrong and cannot be sustained. (Vide 
1957-1 WLR 1094). The very fact that 
the Legislature has given a restr.cted 
meaning to the word ‘repairs’ in the 
definition clause, is a pointer for draw- 
ing the inference that fresh work of a 
major nature involving structural akera- 
tions changing the identity of the build- 
ing and involving improvements after 
demolishing existing portions would come 
under Section 14 (1) (bo). I do not find 
any justification for holding that the legis- 
lature left a big gap uncovered {tertium 
quid) a vast majority of cases in between 
Section 14 (1) (a) and 14 (1) (b). the land- 
lord being helpless in such cases or the 
ground that the work involved is not ‘re- 
pairs’ within the meaning of Section 14 
(1) (a) of the Act. nor does it amount to 
demolishing and erecting a new buiding 
within the meaning of Section 14 (1 (b). 
Those cases must obviously be governed 
by Section 14 (1) (b). At any rate the 
words therein are not such as to campel 
the court to give such a restricted mean- 
ing as to defeat the object of the provi- 
sion, 

23. To sum up, (1) the demo_ition 
may be a part of the building, i.e. the 
entire ground floor, the entire first floor 
or the entire second floor. (2) There can 
be demolition work in the ground floor 
even when the first floor is left undis- 
turbed. (3) The demolition can be in a 
portion of the ground floor or in a por- 
tion of the first floor. It need not 2e of 
the entire ground floor or of the entire 
first floor. (4) In such a case, the build- 
ing, after the fresh work is finished, 
would comprise partly the old building 
and partly the new building. (5) The 
fresh work may be outside in the ex- 
terior or inside in the interior. H the 
fresh work undertaken, though in a por- 
tion of the building and in the interior. 
is such that the completed work irvolv- 
ed demolition and also substantial struc- 
tural alterations so as to change the iden- 
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tity and give a new look altogether, Sec- 
tion 14 (1) (b) would clearly apply to 
such a case. (6) The words “rebuilding” 
“reconstruction” and “erecting a new 
building” have the same meaning. 
(7) Erection of a new building may be 
by the use of brick and mortar or by steel 
or even by wood work or may be by 
the use of all the materials. The crucial 
test is: Is it not erecting a new building 
or reconstructing or remodelling? I may 
here quote the following test in the lan- 
guage of Romer, L. J. in 1957-1 WLR 
1094 (already referred to) at p. 110]— 


“It seems to me that the proper way 
of ascertaining whether what is propos~ 
ed to be done will be work of ‘recon- 
struction’ of premises is to look at the 
position as a whole and compare the re- 
sults on the premises of carrying out the 
proposed work with the condition and 
state of the premises before the work 
was done; in other words, you want to 
regard the whole position as one total or 
entire picture.” . 


24. Judged by any test, it is clear 
that the respondent has satisfied the cem- 
ditions of Section 14 (1) (bi. 


25. I shall now take up the se- 
cond question whether the petition for 
eviction is liable to be rejected for ab- 
sence of proper notice to quit under 
Section 106 of the Transfer of Property 
Act. After the recent decision of the 
Supreme Court in Manujendra Dutt v. 
Purnendu Prosad Roy Chowdry, AIR 
1967 SC 1419, the question is no longer 
open for argument. The Bench decision 
of this court in Krishnamurthi v. Part- 
hasarathi, AIR 1949 Mad 780 holding that 
no such notice is necessary, is no longer 
law. Vide also Kalyanasurdaram v. 
Natarajan, 1969-2 Mad LJ 585 in which 
the Bench has pointed out that the deci- 
sion in Krishnamurthi’s case aforesaid as 
well as the Full Bench decision of this 
court in Raval and Co, v. Ramachandran, 
1966-2 Mad LJ 68 = (AIR 1967 Mad 57) 
(FB) are not good law after the afore- 
said decision of the Supreme Court. 

26. Even so, the further question 
Is whether it is for the landlord to speci- 
fically allege in the petition that such a 
notice to quit was given and establish 
the same or whether it is for the tenani 
to raise the objection in defence, and 
whether this objection can be raised at 
any stage, even before the court of revi- 
sion for the first time. The latest deci- 
sion of Kailasam, J. in Ramakrishnan v. 
Kevalchand, 1970-2 Mad LJ 386 = (AIR 
1971 Mad 150) deals with the relevant 
case law bearing upon the rival points 
of view. Ramaprasada Rao. J. in 
Soundarapandia v, Meenakshi Achi. C., R. 
P. No. 866 of 1967 (Mad). has taken the 
extreme view that the question of notice 
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is a vital aspect going to the root of the 
matter pertaining to the very jurisdic- 
tion of the tribunal and that in the ab- 
sence of proof of such a notice, the tri- 
bunals have no jurisdiction at all to ad- 
judicate and in this view it does not 
matter that the question of the validity 
or irregularity of the notice was not 
raised in the earlier stages. To put in 
other words, the learned Judge has taken 
the view that tribunals will not have the 
_ requisite jurisdiction to entertain and ad- 
fudicate upon the petition for eviction 
unless the tenancy had been determined 
by a proper and valid notice to quit, 
Kailasam, J. has reviewed the case law 
and he has taken the contrary view that 
the objection does not go to the root of 
the matter or the jurisdiction of the tri- 
bunal and that it is for the tenant to 
raise such a plea in his objection state- 
ment and if he omits to raise such a plea, 
he cannot. as a matter of right. claim 
to raise that objection at a later stage, 


26-A. The question has to be con- 
sidered broadly under the following as~ 
pects:— 

(1) Can it be said that the proceed 
ings before the Rent Controller were 
totally lacking in inherent jurisdiction in 
the sense that it could not have seizin 
of the proceeding unless it was preceded 
by a notice to quit. Does the absence 
of such a notice render his proceedings 
a nullity in the sense that the validity 
of the order could be questioned in ex- 

ecution proceedings or in collateral pro- 
' ceedings-.or at any stage in the same pro- 
ceeding? In other words, does the objec- 
tion amount to a plea of total want of 
inherent jurisdiction. so as to hold that 
the adjudication of the Rent Controller 
is a nullity or is it merely an invalid or 
improper or erroneous decision? 


“(2) Is the issue of a notice to quit 
an indispensable and necessary part of 
the cause of action for the landlord ta 
specifically allege in his petition as in 
the case of a plaintiff in his plaint under 
Order 7. Rule 1 (e), Civil P. C.? In other 
words, is it not necessary for the plain- 
tiff to disclose in the plaint facts con- 
stituting the cause of action and the duty 
of the court to reject the plaint under 
Order 7. Rule 11 (a):on the ground that 
facts averred in the plaint had: not even 
disclosed a cause of action, regardless of 
the question whether or not the defend- 
ant has raised his objection under O. 8, 
Rr. 2 and 4, Civil P. C. -Alternatively, is 
the issue of a notice prior to the suit a 
mere condition precedent which can be 
implied under Order 6, Rule 6, Civil P. C. 
in which case it will be obligatory upon 
' the defendant to raise the specific plea 
as to the absence and legality of the 
notice under O, 8, Rr, 2 and 4, Civil P, C. 
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(3) Even assuming that the issue of 
a notice and the facts connected there- 
with should be disclosed in the plaint as 
constituting an integral part of the cause 
of action, can this objection be raised by 
the defendant at any stage of the pro- 
ceeding and is the court bound to enter- 
tain the objection at any stage having 
no -discretion in the matter? 

(4) Can it be assumed in all cases 
that a tenancy is governed by Sec. 106 
of the Transfer of Property Act in the 
sense 
should be preceded by a notice i.e.. is it 
obligatory upon the plaintiff or the land- 
lord in the plaint or in a proceeding for 
eviction, as the case may be, to allege 
a contract to the contrary that no notice 
Was necessary and that the tenant was 
bound to hand over. possession the 
moment there was a‘demand by the land- 
lord? 
which the tenant would have agreed to 
hand over possession on demand without 
any notice fixing a period and in such 
cases is it obligatory upon the plaintiff 
to allege such a contract to the contrary 
in the plaint on peril of the plaint being 
rejected as not disclosing the necessary 
facts constituting the cause of action. To 
put it differently, is it not for the defend- 
ant to specifically allege that there is 
no contract to the contrary that a notice 
tio quit is necessary and.the suit for 
ejectment is bad for that reason. 

(5) On the facts in the instant case, 
in the light of the correspondence and the 
allegations in the petition, is it not for 
the tenant to raise the objection? Does 
not the correspondence between the par- 
ties show that notice under Section 106 
of the Transfer of Property Act is not 
necessary, and in any event, does not this 
question involve investigation of facts on 
distinguished from pure 
question of law) so as to preclude the 
defendant from raising the objection at 
a belated stage? 

27. On -the question of that ab- 
sence of a notice would not render the 
proceeding a nullity. as though the tri- 
bunal lacked inherent jurisdiction. the 
authorities are clear and in my view, the 
question is concluded by the latest deci- 
sion of the Supreme Court in Maganlal 
Chhotabhai Desai v, Chandrakanth Moti- 
lal, AIR 1969 SC 37, observations at p. 39, 

28. I shall first refer to the Bench 
decision in AIR 1949 Mad 780 reversing 
the judgment of Subba Rao, J. (as he 
then was) in Parthasarathi v. Krishna- 
murthi, AIR 1949 Mad 387. That case 
arose out of a suit for declaration that 


-the order of the Rent Controller passed 


in favour of the defendant (the landlord) 
against the plaintiff (the tenant) was 
without jurisdiction and unenforceable on 
the ground that the tenancy had not been 


that a proceeding in ejectment _ 
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terminated in accordance with law, The 
argument on behalf of the landlord was 
that the tenant, in the rent control 2ro- 
ceeding. did not raise this objection that 
.the tenancy had not been duly terminat- 
ed and that such an objection cannat be 
raised in the suit. Subba Rao, J. (as he 
then was). who tried the suit, held that 
the Rent Controller had no jurisdiction 
fo order eviction unless the tenancy had 
been terminated in accordance with law 
and that his order was without jurisdic- 
tion and liable to be questioned in a 
Civil Court, 

On appeal, the Bench did not accept 
this view. It took the view that there 
was no question of jurisdiction involved 
and that if the landlord initiated a pro- 
ceeding, it was for the landlord to prove 
the existence of a relationship of ləssor 
and lessee between the parties anc the 
determination of the lease and Ñ he 
failed to prove, the suit had to be dis- 
missed as revealing no cause of action, 
and it cannot be said that the court had 
no jurisdiction to entertain the pro-eed- 
ing when it was for the court to ceter- 
mine that very issue. The Bench was 
also of the view’ that the proceeding be- 
fore the Rent Controller cannot be said 
to be corum non judice and void and it 
fis merely a case of the tribunal exercis- 
_ ing the jurisdiction wrongly in disr2gard 
of law and at the most merely a cefect 
or error or irregularity in procedure, The 
Bench also observed, that it was essen- 
tially for the Rent Controller and within 
his jurisdiction to decide whether the 
contractual tenancy of the tenant had 
been validly terminated so as to entitle 
the landlord to invoke the provisions of 
the Rent Control Act. The ratio under- 
lying this Bench decision is that when 
the objection of want of notice can be 
and will have to be considered by the 
Rent Controller, it would not be right 
to regard this objection as amounting to 
Inherent lack of jurisdiction. 

It may be relevant to extract the 
following observations at p. 784:— 

"We are unable to accept this con- 
tention; for it seems to us that =f the 
Rent Controller has jurisdiction to cecide, 
on allegations made whether a tenancy 
has been determined or not, he would 
have the same jurisdiction over this 


matter as a court would in a suit. by a. 


landlord in ejectment upon the termina- 
tion of the tenancy. Mr. Srinivasa 
Ayyangar concedes that if a landlord filed 
a suit in ejectment and failed to say that 
fhe tenancy had been determineld, the 
court would dismiss the suit and mot re- 
- urn the plaint. In the same way, the 
Rent Controller -would have to Cismiss 
the application if it were not alleged in 
the affidavit that notice had been given 
ge if it found, upon hearing the parties 
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and considering the evidence, that notice 
had not been given. It would follow 
from this. therefore, that if notice to quit 
was necessary it: would be merely one 
of the issues to be decided by the Rent 
Controller and would not in any way 
affect his jurisdiction to entertain the ap- 
plication. That being so, if the Rent 
Controller did not decide the question 
properly, the matter would have to be 
raised in appeal to the Ccurt of Small 
Causes and would give this court no 
jurisdiction to entertain a suit by the 
defeated party; for such a suit would be 
barred by S, 12 (4) of the Act,” 


29. As pointed out by Kailasam, 
J.. the fact that on the other portion of 
the case, Le., necessity for a notice under 
Section 106 of the Transfer of Property 
Act, the Supreme Court has not approved 
the view taken by this Bench, does not 
affect the binding nature of the Bench 
decision on this aspect of- inherent lack 
of jurisdiction. I may also refer to the 
decision of Satyanarayana Kao, J. in D. P. 
Merchant v, Bank of Mysore Ltd.. AIR 
1949 Mad 784 in the same volume at 
p. 784. In that case in the proceeding 
before the Rent Controller the tenant did 
not raise the plea that the tenancy was 
not determined by a notice to quit under 
the provisions of the Transfer of Pro- 
perty Act, but when the landlord sought 
to execute the decree for eviction, the 
tenant raised the objection that the order 
of the Rent Controller was without juris- 
diction and therefore the order of evic- 
tion cannot be executed, The tenant’s 
objections were negatived. It was held, 
there was no question of want of juris- 
diction in the Rent Controller and that 
it was merely a question of the tenant 
raising this objection in the course of 
the proceeding and it was for the Rent 
Controller to decide that objection. The 
learned Judge held that the decree ‘was 
not, on the face of it. without jurisdic- 
tion and that it was no; open to the 
tenant to canvass the corzectness of the 
order passed by the Rent Controller on 
grounds not raised before him. 


30.. In AIR 1969 SC 37 the land- 
lord, after certain infructuous proceed- 
ings based upon an award, filed a re- 
gular suit against the tenant claiming pos- 
session of the premises on the ground 
of non-payment of rent and unauthoris- 
ed sub-letting. The tenant filed.a written 
statement claiming fixation of fair rent 
and followed it by a suit claiming refund 
of rent already realised by the landlord 
in execution of the decree obtained in 
the arbitration proceedings (which, how- 
ever, were later on declared to be void 
and illegal). The trial court decreed the 
landlord's suit for possession and also 
directed him to pay some amount on ac- 
count of arrears of rent at the rate of 
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Rs. 500 per month. The trial court also 
held that the tenant had unauthorisedly 
sublet the premises. On appeal by the 
tenant, the decision of the trial court was 
set aside on all the main questions. On 
a revision petition filed by the landlord 
to the High Court, the revision was 
allowed and the decision of the trial 
court was restored. Eviction was also 
decreed -on the ground that the tenant 
was not entitled to protection under the 
Bombay Rent Control Act 57 of 1947, 


In the revision petition before the 
High Court, the tenant for the first time 
sought to raise the objection that there 
was no valid notice to quit under Sec- 
tion 12 (2) of the Bombay Act. But the 
High Court ceclined to permit the ten- 
ant to raise that objection. The defend- 
ant took up -he matter to the Supreme 
Court. On behalf of the tenant It was 
contended thet under Section 12 (2) of 
the Bombay Act, there was no valid 
notice to quit and therefore that cannot 
be an order of eviction against the tenant 


and that the High’ Court should have . 


allowed the tenant to raise that objection. 
The Supreme Court rejected this argu- 
ment holding that as the objection of ab- 
sence of valid notice to quit was not argued 
before the tr.al court, nor even raised 
before the lower appellate court, the High 
Court properly refused to allow the point 
to be taken fcr the first time in revision. 
From this dezision it is clear that. the 
Supreme Court considered this plea of 
absence of valid notice to guit as one of 
the pleas that will have to be raised by 
$e defendant at the appropriate stage 
amd not as an objection against inherent 
fask of jurisdiction of the court. In other 
werds, it will be a contradiction in terms 
to say that it is for the very tribunal to 
decide the plea. if raised, and that if not 
raised. the decision on the merits on the 
other points would be a nullity for lack 
of inherent juzisdiction in the Tribunal. 


31. In Wageswara Ayyar v. Ganesa 
Ayyar, AIR 1942 Mad 675 (2), a debtor 
who was residing in Tanjore Dt. made a 
false allegation in the affidavit that he 
was residing within the territorial limits 
of the High Court’s Original Civil Juris- 
diction and got himself adjudicated an 
insolvent. The question was’ whether this 
adjudication is a nullity on the ground 
that the High Court lacked inherent juris- 
diction to pass the order of adjudication. 
The Bench held that the order of adjudi- 
cation is not a nullity and it is not a 
question of lacx of inherent jurisdiction. 


Krishnaswemi Ayyangar. J. deliver- 
ing the judgment on behalf of the Bench 
observed as follows:— 


“I£ the question which is alleged to 
ereate the want of jurisdiction is one 
which the court itself is bound to decide, 
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surely, the matter is not one relating to 
jurisdiction. It is a fact like any other 
fact which the court has to decide and 
if there is an error in the decision. it 


ean only be remedied by an appeal ox: 


any other procedure known to law.” 
The distinction between a tribunal lack» 
ing inherent jurisdiction and it exercis- 
ing its jurisdiction. though irregularly or 
in an erroneous manner, is well-recognis« 
ed. In the first case the whole proceed- 
ing is corum non judice and a nullity. 
In the latter case the order passed cane 
not be questioned in collateral proceed- 
ings, though it be erroneous upon its face 
or even though it relates to a fact which 
in the former stage of the proceeding 
was essential to confer jurisdiction on 
the tribunal. With respect, I agree with 
the view taken by Kailasam. J. in 1970-2 
Mad LJ 386 = (AIR 1971 Mad 150) as 
enunciating the correct principle. 


32. I shall next consider the as- 
pects (2) to (4) set out above. It is 


settled law that it is only in the case. 


of a contractual tenancy that notice to 
quit is necessary and if it is a statutory 
tenancy governed by the Rent Control 
legislation, no notice to quit is necessary, 
(Vide Ganga Dutt Murarka v. Kartik 
Chandra Das, AIR 1961 SC 1067 at 
p. 1070; Woodfall’s Landlord and Tenant 
27th Edn. Volume I, page 934, para 1998) 
and 1945-1 KB 577 Morrison v, Jacobs), 


33. I will first refer to the cases 
dealing with the necessity for the issue 
of notice to quit and the particulars to 
be stated in the plaint or the petition for 
eviction. Earliest case of this court is 
Abdulla Ravuthan v. Subbarayyar. (1878+ 
80) ILR 2 Mad 346, before the Transfer 
of Property Act. The trustees of a tem- 
ple brought a suit for recovery of pos- 
session from various tenants who raised 
the plea of permanent occupancy upon 
payment of rent, and on this question, 
both the courts held against the tenants, 
the defendants. In the course of the 
hearing of the second appeal, in the High 
Court the objection was raised on behalf 
of the tenants that as there was no notice 
to quit, there could not be a decree for 
possession, the argument being, that find- 
ings against the tenants on the question 
of permanent tenancy, are premature and 
unnecessary and that, that question could 
not properly be the subject of an enquiry 
unless the prima facie title of the plain- 
tiff to maintain an ejectment had been 
made out. The High Court allowed this 
point to be raised in the view that it is 
necessary for the plaintiff to prove that 
necessary notice to quit had been given 
as necessary proof of the plaintiffs title 
to recover possession, and the matter was 
remanded to the trial court for investiga- 
tion of this question, 
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The same thing happened in Subba 
v. Nagappa. (1889) ILR 12 Mad 353 and 
the point was allowed to be raised in the 
later stage for the first time in second 
appeal. In the subsequent Bench ceci- 
sions of this court a different view was 
taken that it was not obligatory upon the 
court to permit the tenant to raise such 
an objection at a belated stage. In (1912) 
45 Ind Cas 584 (Mad). In re, Arumugnam 
Pillai. the tenant was not permitted to 
raise the plea of want of notice in the 
High Court, Sundara Ayyar J. observ- 
ing as follows:— 

“With reference to the question of 

notice, no plea was raised in the wr-tten 
statement. probably because the defend- 
ant considered it untenable inasmucm as 
he had, according to the allegation ir. the 
plaint. not traversed in the written scate- 
ment, denied the plaintiffs title pricr to 
the institution of the suit.” 
In Muthu Reddi v. Muthu Venkatapathi- 
reddi. 31 Mad LJ 354 = (AIR 1918 Mad 
980) the Bench declined to permit the 
tenant to raise the objection for the first 
time in the course of the hearing o- the 
appeal on the ground that in the courts 
below there was no issue regarding this 
question of notice and the deferdant 
throughout did not put forward this ob- 
jection. Again, in Venkatappier v. Rama- 
swami Iyer, 10 Mad LW 137 = (AIR 1919 
Mad 130) the same view was taken. On 
behalf of the tenant reliance was placed 
on the two earlier decisions in (1878-80) 
ILR 2 Mad 346 and (1889) ILR 12 Mad 
353, but the Bench held that those deci- 
sions are not authority for the postion, 
that the High Court in second appeal is 
bound to entertain that point not zaken 
in the courts below. It has furthe> ob- 
served that under O. 41, R. 2, Civil >: C., 
it is for the appellate court in its d-scre- 
tion to grant leave to the appellant to 
raise points not set forth in the Memor- 
andum of appeal and it is not open to the 
defendants to insist that such a point 
can be raised in the course of the hear- 
ing of the appeal. 

The same view was reiterated in 
Kunho Kuttan Nair v. Govindan Nambu- 
diri, (1921) 13 Mad LW 397. It was argu- 
ed on behalf of the tenant that the lower 
appellate court should have determined 
the nature of the tenancy and ougkt not 
to have decreed eviction without fimding 
whether the tenancy has been duly deter- 
mined on the date of the suit. and the 
matter should be remanded for investiga- 
tion of. that question. This court held 
that as the tenant did not raise the point 
in the lower appellate court. he cannot 
be permitted to raise the point in second 
appeal. The same question again came 
up in the case in N. P. K. Raman Menon 
v. Collector of Malabar. AIR 1924 Mad 
904. All the earlier cases were reterred 
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to and it was observed that the point 
cannot, as of right, be allowed to be 
raised in the appellate court. though it 
will be open to the High Court to allow 
that point to be. raised in the second ap- 
peal. It was also pointed out that ordi- 
narily such a point should not be allow- 
ed to be raised as the plaintiff will be 
seriously prejudiced by the delay. 
Krishnan, J. first referred to the earlier 
decisions of this court in which this point 
was allowed to be raised for the first 
time in the second appeal and also to 
the later decisions in which a different 
view was taken. i 


34. I shall next refer to some of 
the decisions of the Bombay High Court 
dealing with this aspect. In Vithu v. 
Dhondi. (1891) ILR 15 Bom 407, the ten- 
ants, who were defendants in the suit, 
set up permanent rights which were not 
proved. In the High Court for the first 
time, the objection was raised that notice 
to quit was not according to law and 
there was no legal determination of the 
tenancy. It was held that it was open 
to the defendants for the first time in 
second appeal to raise the objection of 
want of proper notice. It was held, 
following the earlier decisions of this 
court in (1878-80) ILR 2 Mad 346 and 
(1889) ILR 12 Mad 353, that it is open 
to the defendants to raise the objection 
—vide observations at p. 410. 


35. I may next refer to the Bench 
decision in Dhodu v. Madhava Rao Nara- 
yan Gadre, (1894) ILR 18 Bom 110 in 
which again it was held that the objec- 
tion as to the necessity of notice to quit 
was such which might be taken in se- 
cond appeal. While taking the same view 
in Gano v. Sri Dev Sidheshwar. (1902) 
ILR 26 Bom 360, the court observed that 
it was obligatory for the plaintiff under 
Section 50 of the Code of 1882 (corres- 
ponding to O. 7, Rr. 1. 2, 4 5 and 6 of 
the Code of 1908) to disclose in the plaint 
the cause of action, where and when it 
arose, and in particular, the precise 
nature of the notice to quit on which the 
plaintiff relied and the date on which 
It was given. It was also pointed out 
that when the plaintiff filed the suit. it 


‘Was incumbent upon him to allege the 


cause of action in the manner prescribed 
in the Code and also prove the necessary 
allegations in so far as they were not ad- 
mitted by the defendant. This view does 
not appear to have been uniformly taken 
in Bombay. 


In a later Bench decision In 
Hanmantram’ Surajmal Marwadi v. San- 
karlal Abaji Marwadi. (1926) 28 Bom LR 
913, the defendant (the tenant) in a sut 
for ejectment. resisted the suit on merits 
which went against him. On appeal. the 
defendant sought to raise the plea for the 
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first time that the suit was bad for want 
of proper noice to quit. The appellate 
court did noz permit him to raise this 
plea and on a second appeal by the de- 
fendant to tte High Court, it was held 
that the lower appellate court was right 
in not permitting the defendant to raise 
the plea. Mecleod, C, J, delivering the 
judgment on behalf of the Bench, pointed 
out that the earlier decisions of the Bom- 
bay High Court (though not referred to 
in the judgment) might have to be re- 
considered: in the light of Or. 8, R. 2 of 
the Code of 1908. The learned Chief 
Justice, dismissing the second appeal, ob- 
served as folbws— 

“It is undesirable that a party. when 
he has omitted to raise a question depend-_ 
ing upon evicence for its determination 
on the pleadings and has failed on the 
points which he has raised, should be 
allowed in first appeal to entirely alter 
his case according to the circumstances 
and rely upon a fresh ground for the 
purpose of defeating the plaintiffs 
claim.” l l 
In Narayana Nair v, Kunhan Manna~= 
diar, AIR 194€ Mad 127, a Bench of this 
court consistirg of Gentle, C. J, and 
Rajamannar, ., (as he then was), took 
the view that the absence of notice to 
quit and termination of the tenancy .by 
the landlord goes to the root of the land- 
lord’s right to possession, and if the plaint 
does not disclese the cause of action, as 
not pleading = termination of such ten- 
ancy, the plea of want of notice to quit 
can be raised for the first time in the 
Letters Patent Appeal, though not raised 
in the courts below or even in the second 
appeal. In taxing this view the Bench 
relied upon tke earliest decision of this 
court in (1878-30) ILR 2 Mad 346 already 
referred to. If it is agricultural land, the 
principles of S2ctions 105 to 116 Transfer 
of Property Azt alone would apply and 
not the sections themselves as such, and-it 
may be a point to consider whether a 
formal notice in writing and in strict ae- 
cordance with the terms of Section. 106 
would be necessary. O. 41, R. 2, Civil 
P. C. indicates that it is not a matter of 
unqualified rigat of a litigant but -it is a 
matter for discretion for the court to 
allow the new point to be raised, The 
attention of tke Bench does not appear 
to have been drawn to the uniform trend 
of the subsequent decisions, in which this 
court had emphasised that it will be a 
proper exercise of discretion to decline to 
entertain the cbiection for the first time 
in the High Court. To what extent the 
principle underlying this Bench decision 
can be followei has to be considered in 
the light of the decision of the Supreme 
Court in AIR 1969 SC 37, observations 
at p. 39, already referred to. That apart, 
it is difficult to hold that the court is 
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bound to entertain a new point and the 
litigant has an unqualified right to raise 
the new point for the first time regards 
less of any question of prejudice to the 
other side, 


36. I shall next refer fo the deci 
sions of the Patna High Court in which 
this question has been considered. The 
first decision to be referred is the Bench 
decision in Krishna Prasad Singh’ v, 
Adyanath Ghatak, ATR 1944 Pat 77 = 
ILR 22 Pat 313. The Bench held thai 
the tenant cannot be permitted for the 
first time in appeal to raise the objec- 
tion of sufficiency of a notice to quif, 
after having failed in the first court on 
the other issues. ‘It was also observed 
that O, 6, R. 6, Civil P. C., should be read 
along with Order 8, Rule 2 and that a 
landlord is not expected in the first ine 
stance to anticipate any contest on the 
point of want of notice, that it is not for 
the landlord to plead the condition pre- 
cedent in the first instance and it is for 
the defendant to raise the point if he 


' wishes to contest it. The Bench followed 


the decision of the English Court in Gates 
v. W. A. and R. J. Jacobs Ltd.. 1920-1 Ch 
D 567 and held that notice to quit was 
merely a condition precedent, and an 
averment of the performance of such a 
condition. precedent is implied in every, 
pleading and need not be alleged and that 
it is for the defendant to raise the objec 
tion (Vide observations at pp. 85 and 86), 
It was also pointed out that Order 6, 
Rule 11, Civil P. C. is not a rule laying 
down that notice must always be pleaded 
and that it merely ` prescribes a form 
which pleading should take in such cases 
as-it is material to allege notice, and that 
Order 6, Rule 11 would govern a state» 
ment in the pleading of anything which 
is a part to the cause of action, and thai 
notice is merely a condition preceden? 
and does not form part of the cause of 
action, and need not be pleaded unden 
Order 6, Rule 11, l i 


37. Tt wil be relevant at this 
stage to refer to the view taken by the 
English Court on this question of want 
of notice. The English Courts have taken 
the view that the issue of a notice to 
quit under Section 14 of the Property A 
of 1881 (corresponding to Section 146 of 
the English Law of Property Act, 1925) 
is a condition precedent—vide observa-« 
tions of Kennedy, L. J. in Jolly.v. Brown, 
1914-2 KB 109 at p. 129, where this 
notice is referred to as a condition pre- . 
cedent to the enforceability of a righ? 
of re-entry for forfeiture under any pro« 
viso or stipulation in a lease. In Fletcher 
y. Nokes, 1897-1 Ch D 271, at p. 274, 
North; J. refers to a notice to quit as a 
condition precedent to the bringing of 


the action, In this connection reference 
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may also be- made to the observatiors of 
Lord Buckmaster in Fox v. Jolly, 1£16-1 
AC 1 at p, 8. to the effect that a notice 
to quit is a “condition precedent” which 
the lessor must comply with. before tak- 
ing proceedings. It is sufficient to refer 
to the following headnote in 1920-1 Ch 
D 567:— 

“The service on a lessee of the notice 
required by Section 14 of the Conveyanc- 
ing Act, 1881 and his non-complance 
therewith being a condition precedent to 
the lessor’s right of action to recover 
possession of the demised premises. the 
due performance by the lessor of the 
statutory condition is of necessity impli- 
ed and need not be specially pleaded in 
his statement of claim in such an action.” 

38. After referring to 1916-1 AC 
T. Lawrence, J, observed as follows:— 


“In my judgment the concluding 
words of R. 14 of O. 19 mean thet an 
averment that the notice was giver, al- 
though not specifically pleaded, must be 
implied. In other words, the statement 
of claim must be raised as if it contained 
an allegation that the plaintiffs had ziven 
the necessary notice under Section 14 of 
the Act before the commencement cf the 
action, It is said that the absence cf the 
plea is embarrassing, but I fail to see 
how that can be so because the defend- 
ants can obtain particulars of the notice 
by discovery in the action. I cannot 
therefore say that the plaintiffs pleading 
discloses no reasonable cause of action 
or that it is frivolous or vexations or 
even embarrassing.” 


39, The folowing statement of the 
law in Woodfall’s Law of Landlord and 
Tenant. Vol. I, page 1013, para 2158 may. 
be extracted:— 

"2155. Pleadings and particulars: 
The statement of claim should ccntain 
such particulars as will avoid the meces- 
sity of the defendant’s making any ssecial 
application for particulars, 


In an action by a lessor to recover 
possession for breach of covenant, it is 
not necessary specifically to allege m the 
statement of claim that a notice of kreach 
has been served on the lessee in accord- 
ance with Section 146 of the Law oë Pro- 
perty Act 1925, since the notice and non- 
compliance therewith are a conditios pre- 
cedent to the lessor’s right of action and 
are consequently implied under Order 18, 
Rule 7 (4). 


Under O. 18, R. 8 (2), it is no _onger 


sufficient for a defendant to pleac that 


he is in possession, either by himself or 
his tenant. and he must plead specifically 
every ground of defence on whith he 
relies. The general traverse in a d2fence 
merely puts the plaintiff to proof of his 
title and is not a disclaimer of title which 


_ would produce a forfeiture,” 


S. A. Henry v, J. V, K. Rao (Ramamurti J.) 


[Prs. 37-42] Mad. 77% 


40. In the Commentary on the 
scope of O. 19, R. 14 of the English Rules 
of the Supreme Court, the law is stated 
in these terms in the White Book. ‘The 
Annual Practice 1963’ Vol, 1. at page 4743 


“Condition precedent:— Cases con- 
stantly occur in which, although every~ 
thing has happened which would at com= 
mon law prima facie entitle a man to a 
certain right of action, there is yet some- 
thing more which must happen, In the 
particular case, before he is entitled to 
sue, either by reason of the provisions of 
some statute, or because the parties have 
expressly so agreed; this something more 
is called a condition precedent, It is nof 
of the essence. of such a cause of action, 
but it has been made essential. It is an 
additional formality superimposed on the 
COMMON Law ...ccccccccccecees The giving of 
the notice required by Section 14 of the 
Conveyancing Act, 1881 (now J. A. 1925, 
Section 46), and non-compliance by the 
lessee is a condition precedent to the en- 
forceability of the landlord’s right to re- 
enter (per Vaughan Williams & Kennedy, 
L. JJ. in 1914-2 KB 109 at pp. 120, 129); 
but due performance by the lessor of the 
statutory condition is implied and need 
not be specifically pleaded (1920-1 Ch 
567). And the defendant may rely on a 
defence that reasonable time has not 
elapsed though he has not pleaded that 
fact (Hopley v. Tarvin Parish Council, 
(1910) 74 JP 209). In an action of breach 
of contract an allegation that the plain- 
tiff was ready and willing to perform the 
contract may be implied (WJafferson v. 


Paskel, 1916-1 KB 57 at p. 74),” 


41. My attention has not been 
drawn to any case in which a view dif- 
ferent from the one taken in 1920-1 Ch 
D 567 was taken. 


42, The next decision to be re- 
ferred to is the Full Bench decision in 
Niranjan Pal v. Chaitanyalal Ghose, AJR 
1964 Pat 401 (FB), which arose under 
the Bihar Buildings (Lease, Rent and 
Eviction) Control Act. The majority took 
the view that before the landlord could 
proceed to recover possession, it was ob- 
ligatory on his part to terminate the lease 
in accordance with the provisions of the 
Transfer of Property Act, The dissent- 
ing (third) Judge did not agree with this 
view. It is unnecessary to dilate upon 


. this aspect in view of the decision of the 


Supreme Court holding that such a notice 
is necessary. The majority, while hold- 
ing that such a notice was necessary, 
took the view that it was for the plain- 
tiff to state the facts in his plaint under 
Order 7, Rule 1,.Civil P, C., disclosing 
how the cause of action arose and if the 
plaintiff had not done that, the defendant 
can take the point for the first time in 
second appeal, and that if the plaintiff 
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did not terminate the tenancy by giving 
a notice under Section 106, his action 
under the Rent Control Act would be 
premature. From the judgment, it does 
not appear that the attention of the court 
was drawn to the earlier Bench decision 
im AIR 1944 Pat 77 already referred to. 


Sahai, J.. on behalf of the majoritv. 
ebserved as follows— 


“Appearing on behalf of the plaintiff- 
respondent, the learned Advocate Gene- 
ral has argued that this point was not 
raised in the courts below, and that the 
appellant should not be allowed to raise 
it for the first time in this court. If I 
am right in the view which I have ex- 
pressed above that the lease must be 
determined before the landlord can main- 
tain an action for eviction of the tenant 
umder Section 11 of the Control Act, it 
is for the plaintiff to mention in his 
plaint the fact of determination of the 
lease as one of the facts constituting the 
cause of action which he is required .to 
give under Rule 1 of O. 7, Civil P.-C. 
He has also to prove the fact. If the 
plaintiff has not done that. it seems mani- 
fest that the defendant can take the point 
for the first time in second appeal, I may 
refer in this connection to (1889) ILR 12 
Mad 353; (1891) ILR 15 Bom 407; AIR 
1949 Mad 127 and Siddarama v. Kalappa, 
AIR 1950 Mys 63. in which it was held 
that a point of this kind could be taken 
for the first time in second appeal” 


The Full Bench did not consider the as- 
pect stressed by the earlier Bench deci- 
sion, AIR 1944 Pat 77 following the 
Bnglish case 1920-1 Ch D 567. that the 
giving of the notice is merely a condition 
precedent under O. 6, R. 6, Civil P. C. 
which is implied and that it is incum- 
bent upon the defendant to raise the ob- 
jection. 

43. This aspect of the question 
again came up for consideration before 
the Bench of the Patna High Court in 
Abdul Rahim v. Md, Azimuddin, AIR 1965 
Pat 156. In that case, the tenant denied 
the title of the landlord and set up title 
in himself. which was found against him 
by the trial court. In the appeal by the 
tenant, the adverse finding on the ques- 
tion of title against the tenant was not 
canvassed and the only point.raised was 
that as the lease had not been deterniined 


in accordance with law by giving a notice - 


under Section 111 (g) of the Transfer of 
Property Act, there was no cause of ac- 
tion for the suit for eviction.. The Bench 
_ held that the case was governed by O. 6, 

R. 6, Civil P. C. that the giving of the 
notice under Section 111 was only a con- 
dition precedent which can be implied 
from the pleading of the plaintiff. that 
it was incumbent upon’ the defendant to 
contest that aspect specifically in his 
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written statement., and that if he failed 
to: do so in the course of the trial, he 
cannot be allowed to raise such a plea 
in the second appeal, as that would seri- 
ously prejudice the other party. 


The scope of the decision in AIR 
1944 Pat 77 and the Full Bench decision 
in AIR 1964 Pat 401 (FB) is discussed 
in paras 9 to 13 of the judgment. The 
Bench appears to have taken the view 
that if it is a simple case of notice to quit 
under Section 106: terminating the lease, 
the plaintiff is bound to mention the facts 
disclosing the cause of action under 
Order 7, Rule 1; but if it is a forfeiture 
under Section 111 for any of the reasons, 
set out therein notice to quit under Sec- 
tion 111 would only be a condition pre- 
cedent, in which case the same would 
be implied in favour of the plaintiff under 
Order 6, Rule 6. making it incumbent 
upon the defendant to raise the specific 
objection. The Bench apparently recon- 
ciled the earlier decisions in Krishna 
Prasad’s case, AIR 1944 Pat 77 and Niran- 
jan Pal’s case, AIR 1964 Pat 401 (FB), 
in the view that the first case dealt with 
a case of absence of notice under Sec- 
tion 111. while the Full Bench case. dealt 
with a case. of absence of notice under 
Section 106. On the merits, the Bench 
took the view that when the tenant deni- 
ed the .title of the landlord, it did: not lie 
in his mouth to contest that there should 
be a notice determining the lease for that 
reason. 

44. The matter again came up for 
consideration in’ Ramayan Prasad v. 
Fulabo Kuer, AIR 1967 Pat 35. The 


` court held that if there is no denial of 


title as to entail a forfeiture under Sec- 
tion 111. a notice to quit under Sec. 106 
is a necessary part of the plaintiff’s cause 
of action and the plaint itself would suffer 
from an infirmity in the sense that the 
facts stated in the plaint do not disclose 


the cause of action for a suit for evic- . 


tion. In that case, though the objection 
as to the absence of notice was raised 
in the written statement. no issue was 
framed. The principle of the decision of 
the Full Bench in Niranjan Pal’s case, 
AIR 1964 Pat 401 (FB) was followed and 


the suit was dismissed as not disclosing. 


a cause of action. It was held that even 
though there was no issue, this point as 
to the absence of notice could be raised 
for the first time even in second appeal. 


The -learned Judge discussed the 
matter on the footing that in the case 
of objection as to the absence of notice 
to quit. under Section 106, the plaintiff 
himself should mention in his plaint that 
such a notice had been issued and if the 
plaintiff had not mentioned, it would be 
open to the defendant to raise the objec- 
tion even at a belated stage. while if the 
objection is of want of notice under Sec~ 
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tion 111 (g) for forfeiture, the case would’ 
be. governed by Order 6, Rule 6, Civil 
P. C. implying the condition precedent 
in favour of the plaintiff, making it in- 
cumbent upon the defendant to raise an 
objection in his written statement, and 
that if he failed to do so, he would not 
be permitted to raise the objection in 
the later stages. Objection as to want 
' of notice under Section 106 was enter- 
tained by the High Court and the suit 
was dismissed as premature on the ground 


that the plaint did not contain facts dis- 


closing the cause of action. 


45. >In Mahabir Ram v. Shiva 
Shanker Prasad, AIR 1968 Pat 415 (FB) 
the matter was again considered by the 
Full Bench.- In that case, the plantiff 
had filed a suit against the tenant for 
recovery of arrears of rent and for evict- 
ing him, and as the defendant had not 
deposited the arrears of rent in accord~ 
ance with the Bihar Rent legislation. his 
defence was struck off. The deferdant 
filed an application to amend his written 
statement (which was allowed by the 
trial court) to raise the plea of the ab- 
sence of notice under Section 106 of the 
Transfer of Property Act. The question 
arose whether in the course of the cross- 
examination of the plaintiff, it woud be 
open to the defendant to cross-examine 
the plaintiff regarding the absence of 
notice under Section 106. The tenant 
relied upon the fact that he had raised 
this objection in his additional written 
statement. As the written statemen: was 
struck off. it was held that the defend- 
ant could not be permitted to cross-ex-~ 
amine the plaintiff and that he also can- 
not be permitted to adduce his owr evi- 
dence on the point of non-service. 


46. In, Manakarani Marz: v, 
Mohinder Singh Jaggi, AIR 1968 Orissa 
113, the objection as to want of notice 
was sought to be raised in a writ peti- 
tion directed against orders passed in a 
proceeding under the Orissa House Kent 
Control Act, and the Bench declined to 
permit the tenant to raise his objection 
as vitiating the proceeding before the 
Rent Controller. It was pointed oui that 
even though it was mandatory in law for 
the landlord to plead that the recuisite 
notice was given and prove the same, 
and there was merely reference to a 
notice to quit in the suit without men- 
tioning the exact terms and whetnrer it 
was in accordance with. Section 106 of 
the Transfer. of Property Act (just as 
in the instant case), in the written state- 
ment, the tenant did not traverse this 
point, and no argument was advanced in 
the trial court or in the appeal in the 
Rent control proceeding and the High 
Court refused to allow this point to be 
raised by the tenant for the first time 
in the view that this point involved a 
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mixed question of fact and law and can- 
not be allowed to be raised for the first 
time. and the High Court would be ex- 
ercising its duty illegally to allow such 
a point to be canvassed for the first time. 


47. In a recent Bench decision of 
the Calcutta High Court in Dooni Lal 
Seal v, Smt. Giniya Devi Pateria, AIR 
1970 Cal 452, it was, observed that while 
it is necessary for the plaintiff to refer 
to the determination of the lease by a 
notice to quit as a necessary part of the 
cause of action, that can be inferred from 
the allegations in the plaint taken as a 
whole and it is not necessary that the 
words “determination of the lease” should 
be expressly used in the plaint — vide 
observations at paras 18 and 19. 


48. I may next refer to the Full 
Bench decision in Bhaiyaram Hargo Lal ` 
v. Mahavir Parshad Murari Lal Mahajan, 


_ATR 1969 Punj 110 (FB) dealing with this 


aspect. Three points, as set out in p. 111, 
were raised before the Full Bench for 
decision. Points 2 and 3 related to the 
question whether the objection either re 
garding the non-issue of a notice or pe- 
garding as to the validity of a moties, 
under Section 106, can be waived by tae 
tenant. The Full Bench held that it is 
only one of the objections that the temant 
can raise and that it is open to him te 
waive the objection and not contest that 
aspect.—Vide discussion at pp. 128 and 
129. It was pointed out that as provided 
in Section 106, there can be a contract 
to the contrary, while there is no such 
provision, providing for a contract to the 
contrary, in Section 111 (g) of the Trans- 
fer of Property Act. If this objection is 
not raised in the written statement. and 
is sought to be raised at the later stages, 
the matter may be. considered in one of 
two ways. The defendant may be utterly 
indifferent and may not have bestowed 
any thought about the want of necessary 
averments in the plaint and raise the ob~ 
jections at a belated stage or the defend- 
ant, being alive to the infirmities in the 
plaint, may deliberately choose not te 
raise the objection and may concentrate 
in his defence on the other points. 


If it is merely a question of indif- 
ference and not bestowing any thoughė, 
it may not amount to waiver and the 
only point would be whether the defend- 
ant who did not take the objection at the 
earlier stage should be allowed to raise 
it at a later stage when it will cause 
serious prejudice to the plaintiff. If, 
however, the defendant, fully aware of 
the defects in the plaint, does not (deli- 
berately) raise the objection, it would 
amount to waiver and even though the 
plaint does not contain the necessary 
averments, the defendant cannot be allow- 
ed to raise that objection later on. Whee 
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the defendant pursues a course of con- 
duct in the early stages of the proceed- 
ings, that he was not pressing the objec- 
tions. he cannot later on turn round and 
put forward that objection, In my view, 
this is an essəntial distinction between a 
tmere omission and failure” to raise the 
plea, and the defendant deliberately re- 
fraining from raising the objection fully 
Imowing the defects in the plaint, which 
would attract the doctrine of waiver. In 
#he latter case, the defendant, by his own 
conduct. is not allowed to raise the ob- 
fection, later on, even though the plaint 
may be defective or may not disclose the 
necessary particulars for the cause of ac- 
ton. In my view. it is only in the latter 
context the question of waiver comes in. 
49. Even though, the decisions in 
England and India recognise a distinction 
' between the facts necessarily to be plead- 
ed by the plaintiff under O. 7, R. 1, as 
disclosing the cause of action, as distinct 
from a mere condition precedent under 
O, 6. R. 6, Civil P, C., it is difficult to 


precisely formulate the test for deter- . 


mining whether it is a question of cause 
of action or of a mere condition preced- 
ent. If it is a condition precedent, it 
means that the cause of action has already 
arisen for the suit and the statute which 
enjoins a condition to be complied with 
like a notice under Section 80, Civil P. C., 
or even the registration of a firm under 
Section 69 of -he Partnership Act, should 


be complied with. In a notice under Sec- 


tion 80, Civil P. C.. all the facts are set 
out, including the events which gave rise 
to the cause of action and the date and 
place where it arose, and the notice is 
issued only after such a cause of action 
had arisen. In that context, undoubtedly 
a notice under Section 80, Civil P. C., 
would merely be a .condition precedent. 
Similarly, the plaintiff may have a com- 
pleted cause of action accrued in his 
favour against a firm and the plaintiff 
may get the firm registered later on to 
enable him to institute the suit. In that 
context, too the ‘registration of the firm 
is merely a condition precedent to the 
Institution of the suit for which the cause 
. of action might have already accrued. - 


50. In Azizuddin & Co. v. Union 
of India. ILR (1955) Mad 912 = (AIR 
1955 Mad 345° this distinction between 
a condition prezedent to be complied with 
and a cause of action. was pointed out. 
In that case, the plaintiff filed the suit at 
Tiruchirapalli for damages for non-deli- 
very of goods, against the railway owned 


by Union of India, and the suit filed in. 


the Tiruchi Court was sought to be sus- 
tained on two grounds (1} that the de- 
fendant railway resided and carried on 
business at Tiruchi Headquarters of the 
railway. (2) that part of the cause of ac- 
fion arose there, because the notice under 
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Section 80 was served at Tiruchi It was 
held that the Union Government could 
not be said to reside or personally work 
for gain within’ the limits of the cour? 
at Tiruchi under Section 20, Civil P. C, 
It was also held that the statutory notice 
under Section 80 was merely an essential 


preliminary step for the valid institu-. 
fion of the suit and it would not be a, 


part of the cause of action for the suif 
itself, - i 

. Upholding the contention that the 
issue of notice under Section 80 is not 
a part of the cause of action, Rajamannar, 
C. J. observed as follows: 


“The question was considered in a 
recent decision of the Bombay High Court 
in Bata Shoe Co, v. Union of India, AIR 
1954 Bom 129. It was held that a statu- 
tory notice was required by the provi- 
sions of the Railways Act as well as the 
Civil P. C., though no doubt an essential 
preliminary step for the valid institution 
of a suit, would not.be part of the cause 
of action for the suit itself. The reason 
which the learned Judge gave for this 
conclusion appears to us to be conclusive: 
‘Tf it is borne in mind that such a notice 
is required to state amongst other facts 
the cause of action on which the pro- 
posed suit would be based and the relief 
intended to be claimed. it would be clear 
that the notice follows the cause of action 
and it merely paves the way for the 
institution of the suit itself. That is why 
it is an essential preliminary step an 
no more.” 


In the case of a suit in ejectment, 
whether it is a notice under Section 106 
or a notice of forfeiture under S. i111. 
the plaintiffs right to institute a suit ac- 
crues only after the lease is determined, 
in the one case by a simple notice to quit 
determining the lease under Section 106 
and in the.other case after the issue of 
notice in terms of Section 111 read with 
Section 114-A of the Transfer of Pro- 
perty Act and on the default of the lessee 
to remedy the breach. The cause of ac- 
tion for the suit itself would be the issue 
of the notice by the landlord and the 
failure of the lessee to comply with such 
notice. Such a notice may not be a mere 
condition precedent as in the case of 
notice under Section 80, Civil P. C. I 
have already referred to the decisions in 
England and India, in all of which such 
a notice has been regarded as a condition 
precedent. ` 


. I have so far dealt with in 
detail the relevant decisions of the various 
courts, in which this question of want 
of notice was either allowed or not 
allowed -to be raised at a belated stage, 
All these decisions were rendered before 
the decision of the Supreme Court in 
AIR 1969 SC 37, observations at p. 39, 
already referred to, In view of this proe 


- and also 
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nouncement of the Supreme Court c_ear- 
ly holding that the High Court properly 
refused to allow the point to be raised for 
the first time in revision in the High 
Court, the law has to be taken as settled 
by the Supreme Court that merely be- 
cause it is a crucial point going tc the 
root of the matter it cannot be raised 
for the first time in the High Court 


52. I shall next consider the ques- 
tion whether in the instant case the and- 
lord is entitled to a decree for evi-tion, 
even assuming that the issue of rotice 
determining the lease is not merely a 
condition precedent, but amounts to a 
cause of action within the meanirg of 
Order 7, Rule 1, Civil P. C. In ara- 
graph 4 of the petition, it is stated that 
as the landlord required the premises for 
demolition and reconstruction, he called 
upon the tenants in the first floor and in 
the ground floor to vacate the respective 
portions and hand over possession with a 
view to enable the landlord to carr7 out 
the work of demolition and reconstruc- 
tion, that while the tenant in the first 
floor vacated the portion in his pesses- 
sion, the tenant in the ground floor was 
evading to vacate, with the result that 
the landlord had been prevented from 
carrying out the work of demolition. In 
the petition, it is not specifically men- 
tioned in what form the demand upon 
the tenant was made, to vacate and hand 
over possession, whether such a notice 
Was oral or in writing and whether such 
a demand was merely under S, 14 (i) (b) 
of the Rent Control Act. or whetker it 
was a demand for delivery of possession 
terminating the lease as specified in Sec- 
tion 106 of the Transfer of Property Act 
delivery of possession inder 
ores 14 (1) (b) of the Rent Control 

ct 


It is settled law that it is not neces- 
sary that two notices should be issued, 
one under Section 106 terminatinz the 
lease and another under the Rent Control 
Act demanding possession. Both the as- 
pects may be combined in one single 
notice —— Vide Siddappa Adivepora_ v. 
Venkatesh Raghavendra Bubballi, AIR 
1965 Mys 65 and Surya Properties Pvt. 
Ltd. v. Bimalendu Nath Sarkar, AIE 1964 
Cal 1 and AIR 1968 Cal 554 (FB). The 
tenant in his objection statement d.d not 
deny that such demand for delivery of 
possession was issued as alleged in para- 
graph 4 of the petition for eviction. The 
correspondence which passed between the 
parties, has been marked at Exs. P.Z to P.8 
In Ex, P.8, the notice dated 7-8-19€5, the 
landlord, after setting out the items of 
work proposed to be done by him. had 
stated:—~ 


“The work will be taken up by Octo- 
ber 1965 and will last for four zo six 
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months. I shall therefore be obliged if 
you will kindly arrange to give vacant 
possession of the portion occupied by you 
before that day. p 

The tenant, in his reply Ex. P.7 dated 
2-9-1965, indicated that it would not be 
possible for him to vacate and that he 
should be permitted to continue to oc- 
cupy the premises even during the period 
of remodelling of the house. The next 
letter from the landlord is Ex. P.6 dated 
20-12-1965. The contents of this letter 
reveal that subsequent to the corres- 
pondence Exs. P.8 and P.7. there has been 
a meeting between the landlord and the 
tenant at which the tenant had promised 
the landlord that he would vacate the 
premises as early as possible, at any rate 
not later than 3lst January 1966. It is 
necessary here to extract Ex. P.6, the 
letter of the landlord to the tenant: 
“Dear Sri Henry. 20th December 1965 


This is to confirm the discussions I 
had with you on Sunday the 19th Decem- 
ber 1965. In view of the extensive al- 
terations and remodelling that I have 
proposed to effect in the ground floor and 
first floor, it will be difficult for you to 
continue when the works are in progress. 

Hence, I would request you to vacate 
the house as promised by you as early as 


possible at any rate not later than 3lst 
January 1966. Meanwhile, kindly note 


that the rent from 1st December 1965 
will be Rs, 150 as already advised to you. 
You may kindly send the cheque accord- 
ingly. With kind regards......... 


53. Ex. P.5 is the reply of the 
tenant dated 29th December 1965, where 
the tenant has indicated that it would 
not be possible for him, to vacate. Even 
though this letter of the tenant is a long 
letter, he has not denied the statement 
of the landlord in Ex. P.6 that the tenant 
had promised the landlord to vacate as 
early as possible, at any rate not later 
than 3ist January 1966. The further 
correspondence merely refers to the un- 
successful attempts made by the landlord 
to obtain possession from the tenant. The 
question for consideration is whether in 
the light of the aforesaid correspondence. 
it can at all be postulated that it is a case 
to which Section 106 of the Transfer of 
Property Act is attracted so as to make 
it incumbent upon the landlord to allege 
in his petition that a notice to quit was 
given as constituting a cause of action 
for the petition, as required by Order 7, 
Rule 1. Civil P. C. There is no clear 
admission in the petition that the lease 
in question was a lease from month to 
month. so as to attract Section 106. Even 
assuming that it was a lease from month 
to month, there can be a contract to the 
contrary dispensing with a notice as pre- 
scribed under Section 106. It is sufficient 
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to refer to the Bench decision of this 
court in E. T. Moosa Kutti v. K. P. 
Kovilakath Thekke, AIR 1928 Mad 687, 
which contains a discussion of the rele- 
vant case-law. The Bench has observed 
that if a tenant agrees that he will sur- 
render possession on demand, no notice 
is necessary in order to enable the land- 
lord to sue in ejectment. The mere fact 
that the tenant had agreed to pay rent 
at a particular amount per month, would 
not by itself attract Section 106. After 
referring to the Bench decision of this 
court in Kelu v. Ammad Kully, (1911) 9 
Mad LT 198, this court observed as 
‘ follows:— -. 


“This is a direct authority for the 
position that, when there is a contract 
that the tenant will surrender on demand, 
no notice is necessary in order to enable 
the landlord to sue in ejectment. In 
Mukat Singh v. Misra Paras Ram, AIR 
1924 All 726 it was found that the de- 
fendants had taken a lease of the house 
from plaintiffs on an agreement to pay 
a rent of Re 1 per mensem. It was con- 
tended that the suit was bad for want 
of notice. Section 106. Transfer of Pro- 
perty Act does not require the sending of 
such a notice where there is a contract 
or local law or usage to the contrary. 
The allegation in the plaint was that the 
defendant had agreed to vacate the house 
on demand There is no allega- 
tion that any term was fixed for the ten- 
ancy; and in view of the evidence, which 
goes to show that the defendant had 
agreed to vacate the house when the 
plaintiff wanted, Section 106 cannot be 
made applicable and the omission to give 
notice cannot be regarded as fatal to the 
present suit.” 


From this, it will be seen that it is 
difficult to state, that in every. case the 
plaint should contain a statement that 
such a notice was given as constituting 
the cause of action within the meaning of 
Order 7, Rule 1. Civil P. C. If the real 
contract of tenancy was such that the 
tenant had undertaken to deliver pos- 
session on demand, it will not be neces- 
sary for the plaintiff to state in his plaint 
that the tenancy is: not governed by Sec- 
tion 106, and therefore, a notice to quit 
is unnecessary. It is not incumbent upon 
the plaintiff to anticipate the defendant’s 
defence — Vide also the statement of law 
in Woodfall’s Law of Landlord and Ten- 
ant, 27th Edn. Vol. I, page 927, to the 
effect that the parties to a tenancy may 
expressly stipulate that in certain events 
the tenant may quit without a notice. 
Vide also pages 932 and 933, paragraphs 
1993 and 1995. In the English case refer- 
red to by the author, it was held that a 
notice to quit was not necessary, where 
the agreement was that the tenant should 
vacate 
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“if the tenant finds anything that may 
at all lead him to suspect that there is 
any embarrassment in his landlord.” 

In any event. I do not think the rules 
of pleading would require the plaintiff 
to eliminate all the negative aspects and 
refer to the same in the plaint. It will 
be impossible to ask the plaintiff to do 
so. A contract to the contrary in the 
terms of Section 106 may be in various 
forms. The parties may agree for an oral 
notice. The parties may agree for a 


shorter or longer notice. The parties may . 


agree upon a mere demand for possession 
and dispense with a notice altogether. 
Can it be postulated that it is incumbent 
upon the plaintiff to state in the plaint 
the details of the contract to the contrary 
and why a notice as specified by Sec- 
tion 106 was not issued on peril of his 
plaint being rejected under Order 7, 
Rule 11 (a), Civil P. C. It may be a dif- 
ferent thing altogether, if in the plaint 
there is an admission of a tenancy either 
from year to year or from month to 
month, as specified by Section 106 of the 
Transfer of Property Act. Even in such 
a case, there may be a subsequent agree- 
ment taking the lease out of the purview 
of Section 106. Here again, it is difficult 
to hold that it is for the plaintiff to allege 
that the original lease was governed by 
Section 106, and that by subsequent 
arrangement, the lease became one out 
of the purview of Section 105 and there- 
fore no notice to quit was necessary. 


54, After a careful consideration 
of all the aspects of the matter, I am in- 
clined to take the view that it would not 
be correct to lay down any inflexible rule 
in the abstract that in every case the 


plaint or the petition of the landlord fori. 


eviction should contain an averment of 
the issue of notice under Section 106 
Transfer of Property Act. The instant 
case illustrates this principle. The cor- 
respondence between the landlord and the 
tenant shows that the tenant had promised 
to vacate and hand over possession as 
early as possible, at any rate, not later 
than 3lst January 1966. In. the face of 
such agreement between the parties, as re- 
flected in the eorrespondence, there is no 
need for the issue of any notice under 
Section 106 of the Transfer of Property 
Act. It is not incumbent upon the plain- 
tiff to refer in his petition to the original 
tenancy and the subsequent agreement 
between the parties and then specifically 
mention that in view of such subsequent 
agreement, notice under Section 106 
Transfer of Property Act is not neces- 
sary. 


55. It is in this context that the 
question of serious prejudice that would 
be caused to the landlord by allowing 
the tenant to raise his objection at this 
belated stage becomes relevant. If the 
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point had been raised by the tenant 
earlier, the landlord would have recti- 
fied the mistake, if any. either by alleg- 
ing all the facts in full or by withdraw- 
ing the petition and file a petition efter 
giving proper notice to quit. It makes 
a world of difference bétween the defend- 
ant raising the objection at the eaclier 
stage and his raising the objection efter 
six years. It is an important aspect which 
should be borne in mind when consider- 
ing whether the objection shoulc be 
allowed to be raised. The point cannot, 
by any means, be said to be one of vure 
question of law. Undoubtedly, it is a 
mixed question of fact and law and calls 
for an investigation of facts in the -ight 
of the landlord’s statement in the nctice, 
Ex. P.6. After seven years the lanclord 
cannot be called upon to establish the 
promise: of the tenant referred td in 
Ex. B.6. 


Further, in a proceeding like this, 
it would work serious injustice and Fard- 
ship upon the landlord. if some odjec- 
tions were to be raised for the first time 
in the course of the hearing of the vevi- 
sion petition. When a landlord file an 
application under Section 14 (1) he must 
be ready with the plan sanctioned and 
with all the money and materials to start 
the work. as soon as the order is passed. 
It cannot mean that the landlord shouid 
keep his money idle ad infinitum till the 
tenant exhausts all his objections ræsing 
them in driblets at every stage, Fur- 
ther, the tenant may not have raised the 
objection in the view that such a rotice 
to quit is not necessary; he shoulc not 
now be allowed to raise the plea berause 
there is a change in the law by sub- 
sequent pronouncement. 


56. The basic principle in zourt 
proceedings is that it Is not right and 
proper that parties to a litigation should 
be permitted to set up grounds of their 
claims or defence in driblets at different 
stages causing prejudice to the oppcnent. 
Considerations of justice and public policy 
require that a party who succeeded 
should not at the appellate stage be 
faced with new grounds of. attacx, he 
having successively met and defeatei the 
opponent with respect to the points al- 
ready raised. 


57. With respect. I entirely agree 
with Kailasam, J. in declining to enter- 
tain the new objection, I prefer to follow 
the note of warning given by Lord 
Birkenhead. L, C. in Wilson v. United 
Counties Bank Ltd.. 1920 AC 1)2 at 
p. 106, that “the practice is extremely 
inconvenient and ought to be discouraged 
in every possible way.” 


58. For all these reasons, the revi- 
sion petition fails and is dismissed with 
costs, 
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59. The petitioner prays for 
some time and he has also filed an affi- 
davit praying for six months’ time. The 


‘affidavit which has been filed has been 


recorded. From the affidavit it is seen 
that he is in possession of the premises. 
Taking all the circumstances into account, 
the petitioner will vacate on or before 
30-9-1971. 

Revision dismissed. 
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Thayammal-died and another, Appel- 
lants v, Salammal and others. Respond- 
ents. : 


Appeal No. 103 of 1963, D/- 2-3-1971, 
against decree of Sub. J.. Cuddalore. D/- 
29-9-1962. 


Hindu Succession Act (1956), S. 14 (1) 
— When the property given to a widow 
is not held by her as a limited owner, she 
does not become full owner under Sec- 
tion 14 (1) (1964) 2 Andh WR 383, 
Followed, (Para 8) 


Mere possession of properties is not 
sufficient to attract the operation of Sec- 
tion 14 (1). It is possession as limited 
owner that the section contemplates. If 
a Hindu female is in possession of a pro- 
perty other than as limited owner there- 
of S. 14 (1) of the Act cannot successfully 
be invoked and she does not become the 
full owner. (Para 38) 
Cases Referred: Chronological Paras 
(1966) AIR 1966 SC 1879 (V 53)= 

(1966) 2 SCR 628, Eramma v. 
Veerupana 4 
(1965) S. A. No. 1415 of 1965 
(Mad), Lakshmi Ammal v. Sap- 
panimuthu Nadar 
(1964) 1964-2 Andh WR 383, Venkat 
Narasing Rao v. Lachmi Bai 
(1916) AIR 1916 PC 117 (V 3)= 
43 Ind App 207, Janaki Ammal 
v., Narayanaswami 6 


R. Gopalaswami Iyengar and R. G. 
Ranjan, for Appellants; K, S. Naidu. A. 
Venkatachalam, D. Ramaswami Iyengar, 
R. Krishnamachari, P. V. Subramaniam. 
P. R. Varadarajan, P. S. Balakrishna Iyer, 
P. S. Ramachandran, K. Venkataseshadri, 
K. N. Balasubramaniam and M. Srini- 
vasan, for Respondents. 


V. RAMASWAMI, J. :— The 7th de- 
The suit was 
filed by the plaintiffs for partition and 
separate possession of their share in the 
suit properties. In order to appreciate 
the point that arises in the appeal it is 
necessary to set out the relationship of 
parties to the suit. One Kuppu Naidu 


had four sons by name Balakrishna 
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Naidu, Kesava Naidu, Rangaswami Naidu 
and Krishnaswami Naidu. Kesava Naidu 
and Rangaswami Naidu died issueless. 
The 7th defendant is the widow of Kesava 
Naidu. . 
two sons Venkatachala Naidu and Sami 
Naidu. Venkatachala Naidu died in 1948. 
The first plaintiff is the widow of 
Venkatachala and the second plaintiff is 
the daughter by another wife of Venkata- 
chala. Sami Naidu is the first defendant 
‘ in the suit, and his son through the first 
wife is the second defendant, and his 
second wife is the sixth defendant. 
Krishnaswami Naidu died leaving his son, 
the third defendant and grandsons, the 
fourth and fifth defendants. In the suit 
the first plaintiff claimed one-fourth share 
in the plaint B schedule properties, which 
are the joint family properties of plain- 
tiffs and defendants 1 to 6 and half share 
in the plaint C to J. schedule properties 
except items 11 to 22 of C schedule which 
belonged to Venkatachala’s branch. 
Though defendants 1 to 6 filed written 
statements and a number of issues were 
framed on the basis of their written 
statements, when the suit came on for 
trial, the plaintiffs and defendants 1 to 6 
entered into a compromise and a parti- 
tion decree was passed in terms of the 
compromise. 
2. So far as the 7th defendant is 
concerned, her husband Kesava Naidu 
having died in 1925, it was pleaded in 
the plaint that she was entitled to be 
maintained from the family properties 
and that therefore she had been implead- 
ed in the suit. The 7th defendant filed 
a written statement claiming maintenance 
at the rate of Rs. 100 per month and also 
a sum of Rs. 500 per annum for pilgri- 
mage expenses and a provision for resi- 
dence. On this written statement issue 
21. viz. what is the maintenance payable 


to the 7th defendant, was framed. Pend- - 


ing the suit, the Hindu Succession Act 
(Act 30 of 1956) came into force on 17-6- 
1956. The 7th defendant filed an addi- 
tional written statement claiming that she 
was given for the maintenance items 1173 
to 1194 and items 1196 to 1201 of plaint 
B schedule .properties and that after the 
Hindu Succession Act she had become the 
absolute owner of these items of pro- 
perties. 


3. The learned Additional Subor- 
dinate Judge framed additional issues on 
this. The suit having been compromised 
in so far as the other defendants are con- 
cerned, the parties went to trial so far 
as the claim of the 7th defendant alone 
is concerned. The learned Additional 
Subordinate Judge held that the 7th de- 
fendant was only a licensee having been 
permitted by the owners of the properties 
to remain in possession of certain items 
and that such being the nature of her 
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possession she did not acquire absolute 
title by virtue of Section 14 (1) of the 
Hindu Succession Act, but that she was 
entitled to a maintenance of Rs. 100 per 
month and also a sum of Rs, 500 per 
annum towards pilgrimage expenses. A 
charge was also created on the joint 
family properties for due payment of the 
Maintenance to the 7th defendant. The 
Tth defendant has filed this appeal claim- 
ing that she had become the full owner 
of the items of properties which were in 
her possession under Section 14 of the 
Hindu Succession Act. Pending the ap- 
peal the 7th defendant died leaving a 
settlement deed conveying the properties 
in her possession in favour of the wife 
of the 4th defendant, Ramalakshmi 
Ammal. The said Ramalakshmi Ammal 
has been impleaded as the second appel- 
lant in this appeal and she claims the 
properties conveyed in her favour as the 
absolute properties of the settlor, the 1st 
appellant. 


4. The point that arises for con- 
sideration in this appeal is whether the 
7th defendant had become the full owner 
of items 1173 to 1194 and 1196 to 1291 
of B schedule properties by reason of 
Section 14 of the Hindu Succession Act, 
1956. No evidence, either oral or docu- 
mentary, had been let in by the parties. 
The facts are to be gathered only from 
the pleadings.. The plaintiffs had stated 
in the plaint that in or about 1944 there 
was a notice given by the 3rd defendant 
to Venkatachala, the husband of the lst 
plaintiff, and Sami Naidu demanding par- 
tition of the family properties and that 
therefore there was a division in status 
between the parties but that there had 
been no partition by metes and bounds. 
that there was a tentative arrangement by 
which some of the properties were given 
to the husband of the Ist plaintiff and his 
brother Sami Naidu and some of the pro- 
perties to the third defendant, but that 
the said arrangement was not a complete 
and final partition and that therefore the 
plaintiffs were entitled to claim partition. 
So far as the 7th defendant is concerned, 
as already stated, it was pleaded that her 
husband Kesava Naidu having died in 
1925, she was entitled to be maintained 
from the family properties. 


In the written statement filed by the 
7th defendant, she contended that she 
had been in possession and enjoyment of 
plaint B schedule items 1173 to 1194 and 
1196 to 1201 in lieu of her maintenance 
ever since April 1945. that she was defi- 
nitely made to understand at that time 
that it was an arrangement purely provi- 
sional and that she was assured that in 
proper time suitable and adequate pro- 
vision would be made for her, having 
regard to the vastness of the estate. her 
seniority, status of the family and large 
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income from the properties. She further 
contended that she acquiesced in the 
family arrangement at that time solely 
and simply for the sake of the well bemg 
of the family purely as a temporery 
measure. She claimed maintenance at the 
rate of Rs. 100 per month and Rs. 500 
per annum towards the pilgrimage ex- 
penses and a provision for habitation. She 
also prayed that the maintenance amount 
to be paid shall be made a charge on ihe 
suit properties or on such extent as 
would be necessary to satisfy her claim 
during her lifetime. It can be seen from 
these pleadings that the arrangement that 
was entered into in 1944 was purely a 
provisional arrangement and she did not 
get any right in the properties them- 
selves; nor could it be said that the pro- 
perties were allotted to her in lieu of 
her maintenance. Section 14 (1) of che 
Hindu Succession Act reads:— 


“Any property possessed by a female 
Hindu, whether acquired before or after 
the commencement of this Act, shall be 
held by her as full owner thereof and 
not as a limited owner.” 


We can paraphrase this provision as any 
property possessed by a female Hindu as 
a limited owner shall be held by her as 
a full owner thereof. The use of the 
expression ‘limited owner’ is very signi- 
ficant and the scope of the section is gov- 
erned by this expression. In Eramme v. 
Veerupana, AIR 1966 SC 1879 the 
Supreme Court held: 


“The property possessed by a female 
Hindu as contemplated in the sectior. is 
clearly property to which she has acquir- 
ed some kind of title whether before or 
after the commencement of the Act. It 
may be noticed that the Explanation to 
section 14 (1) sets out the various mcdes 
of acquisition of the property by a female 
Hindu and indicates that the section ap- 
plies only to property to which the 
female Hindu has acquired some kinc of 
title, however restricted the nature of her 
interest may be. The words ‘as full 
owner thereof and not as a limited owner’ 
as given in the last portion of sub-sec- 
tion (1) of S. 14 clearly suggest that the 
legislature intended that the lim.ted 
ownership of a Hindu female should be 
changed into full ownership. In other 
words, Section 14 (1) of the Act cont2=m- 
plates that a Hindu female who. in the 
absence of this provision, would kave 
been limited owner of the property. will 


‘ now become full owner of the same by 


virtue of this section. The objectior of 
the section is to extinguish the estate 
called ‘limited estate’ or ‘widow’s estate’ 
in Hindu law and to make-a Hindu 
woman, who under the old law would 
have been only a limited owner, a full 
owner of the property. with all powers of 
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disposition and to make the estate herit- 
able by her own heirs and not revertible 
to the heirs of the last male holder.” 

5, The phrase “limited estate” or 
“widow’s estate” is well known in Hindu 
Law and has a definite meaning. The 
connotation as stated in Mayne on Hindu 
Law, at page 756, llth Edn. is:— 

“It is not a life estate because in cer- 
tain circumstances she can get an ab- 
solute and complete title She 
fully represents the estate and so long as 
she is alive no one has any vested in- 
terests in the succession.” 


6. The Privy Council observed in 
Janaki Ammal v. Narayanaswami, 43 Ind 
App 207 at p. 209 = ILR 39 Mad 634 at 
p. 637 = (AIR 1916 PC 117):— 

‘Her right is of the nature of a right 
of property; her position is that of owner; 
her powers in that character are. how- 
ever, limited.” 

7. The interest of a reversioner Is 
an interest expectant on the death of a 
limited heir, It is not a vested interest. 
It is a spes successionis or a mere 
chance of succession. On the death of 
the female Hindu the property passes not 
to her heirs but to the next heir of the 
last full owner. But in the case of a 
life estate her right becomes extinct with 
the end of her life and the ownership is 
wholly vested in the remainder-man. The 
ownership in a life estate is split and the 
vested remainder-man is also an owner, 


8. The maintenance grants on the 
other hand have to be understood with 
reference to the facts and circumstances 
in each case. Natesan, J. held in S. A. 
No, 1415 of 1965 (Mad) Lakshmi Ammal 
v. Sappanimuthu Nadar:— 

“Maintenance grant is prima facie an 
allotment of personal nature to the 
prantee and a court would be justified in 
presuming that a personal grant of the 
kind enures for the lifetime of the 
grantee, until the contrary is established. 
A maintenance grant to a female Hindu 
is ordinarily for her lifetime. She has 
no right of alienation of the property, 
and after her death the property comes 
back to the joint family out of whose 
assets it was carved out. Now under 
Section 14 (1) read with explanation, a 
land given to a female Hindu who has 
no pre-existing right to a share in the 
property, without any express terms limit- 
ing her estate in the land, would become 
her absolute property. But where there 
is no pre-existing right to share the pro- 
perty, and the female Hindu is expressly 
given only a life estate, as she does not 
take the property as a ‘limited owner’. 
The full ownership conferred under Sec- 
tion 14 (1) cannot enlarge her proprietary 
right over the property beyond her life- 
time, for the remainder is vested in some 
one else.” 
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‘The facts in S. A. No, 1415 of 1965 (Mad) 
are almost similar to the facts of this 
case. It was held by Natesan, J. that the 
property given to the widow in lieu of 
her maintenance was not held by her as 
a limited owner and as such she did not 
become the full owner under Sec. 14 (1) 
to become = fresh stock of descent. A 
similar view was also taken in Venkat 
Narasing Rao v. Lachmi Bai, 1964-2 Andh 
WR 383. In this decision it was held 
that mere possession of properties is not 
sufficient to attract the operation of Sec- 
tion 14 (1) cf the Hindu Succession Act, 
that it is possession as limited owner that 
the section contemplates, that if a Hindu 
female is ir possession of a property 
other than as limited owner thereof, Sec- 
tion 14 (1) of the Hindu Succession Act 
cannot successfully be invoked and she 
does not become the full owner. 


As stated already, in this case the 7th 
defendant was put in possession of the 
property now in dispute on a purely pro- 
visional ‘or tentative arrangement, pend- 
ing final parzition. This was her specific 
case in the written statement filed in the 
suit, in which she has only claimed main- 
tenance and did not claim that she was 
possessing tke 
owner. Having regard to the specific 
plea in the written statement the plain- 
tiffs were not bound to let in evidence 
and if the 7th defendant wanted to con- 
tend that she was in possession as a limit- 
ed owner contrary to her written state- 
ment, she ovght to have let in evidence 
to that effect at least. As already stated, 
the parties did not adduce any oral or 
documentary evidence. In the foregoing 
circumstances, we are of opinion that the 
7th defendan: did not become the full 
owner of the properties that were in her 
possession under Section 14 (1) of the 
Hindu Succession Act. 


9. In the result, the appeal fails 
and is dismissed with costs (one set). 
‘Appeal dismissed. 
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Jalal Mohammed Ibrahim (died) and 
others, Appe_lants v. Kakka Mohammed 
Ghouse Sahik and another, Respondents. 


Appeal No. 93 of 1964, D/- 22-2- 
1971 against decree of City Civil, J. 
Madras. in O S. No. 357 of 1958. 


(A) Civil P. C. (1908), O. 8, R. 2 — 
A decree passed in a suit filed by an un- 
registered firm is not a nullity and where 
the plea of non-registration was not rais- 
ed in the suit itself it cannot be raised 
in a separate suit — (X-Ref:— Partner- 
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properties as a limited - 


“ALR. 


ship Act S, 69). AIR 1961 Orissa 94 & 
AIR 1945 Pat 286 & AIR 1951 Raj 11 & 
AIR 1947 PC 197, Rel. on. 
(Paras 11, 12) 
(B) Civil P. C. (1908), O. 30, R. 9 — 
Though the filing of a suit by a partner 
as the sole proprietor of an unregistered 
firm by suppressing the facts of non-re- 
gistration is not by itself a fraud vitiat- 
ing the decree, yet the said fact in con- 
junction with the suppression of the fact 
that the other partner of the unregister- 
ed firm was also a partner of the firm 
sued against with intention of avoiding 
equitable adjustments amounts to fraud 
vitiating the decree — (X-Ref:— Partner- 
ship Act, S. 69). Case law discussed. 
(Paras 12, 13) 
Cases Referred: Chronological Paras 


(1971) AIR 1971 SC 1015 (V 58)= 

C. A. No. 545 of 1967, D/- 15-1- 

1971 = 1971 Tax LR 421, Commr, 

of Income-tax Andhra Pradesh 

Hyderabad v. Jayalakshmi Rice 

Mill - 10 
(1969) AIR 1969 Mad 462 (V 56)= 

82 Mad LW 179. Weavers Mills 


Ltd. v. Balkis Ammal 12 
(1969) 82 Mad LW 167 = (1969) 

2 Mad LJ 558, Jagannath v, 

Perumal Naidu 12 
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Chettiar v. Govt. of the Province 
of Madras 12 
(1945) AIR 1945 Pat 286 (V 32)= 
11 Cut LT 28, Mohamed Ali v. 
Kondho Rayaguru 11 
(1942) AIR 1942 Mad 252 (V 29)= 
1941-2 Mad LJ 968, Ponnuchami 
Goundar v. Muthusami Goundar 10 
(1942) AIR 1942 Mad 634 (V 29)= 
ILR (1942) Mad 775, Goverdhan-~ 
doss v. Abdul Rahiman 


(1927) AIR 1927 Mad 1096 (V 14)= 
52 Mad LJ 303. Nagendra Aiyar 
v. Muthiah Bhagavathar 


(1919) AIR 1919 Mad 1044 (V 6)= 
ILR 41 Mad 743 (FB). Kadirvelu 
Nainar v. Kuppuswami Naicker 


(1918) AIR 1918 Mad 167 (V 5)= 
34 Mad LJ 408, Lakshmanan 
Chetty v. Nagappa Chetty 

(1916) AIR 1916 Mad 364 (V 3)= 
ILR 38 Mad 203, Chinnayya v. 
Ramanna 

(1908) ILR 31 Mad 230 = 18 Mad 
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203 (PC), Rampal Singh v. 
Balbhaddar Singh 


Tu, 
k 


13 


13 


12 


15 


13 


12 


-€ 


1972 


(1901) ILR 25 Bom 606 = 3 Bom 
LR 227, Rustomji v. Purshotham- 
das 13 


(1893) ILR 17 Bom 341 = 20 Ind 
App 6 (PC), Rahimbhoy Habib- 
bhoy v. Charles Agnew Turner 15 


M. S. Venkatarama Iyer and K. 
Sankaran, for Appellants; S. K. Ahmed 
Meeran and P. Abdul Hadi, for Respond- 
ents. 


V. RAMASWAMI, J.:— The plein- 
tiff is the appellant. The suit was fled 
by him for a declaration that the decree 
Gated 25-3-1952 in C. S. No. 173 of 1950 
on the file of this court was void as far 
as the plaintiff owas concerned on the 
ground that the said decree had been 
obtained by fraud and suppression of the 
unregistered partnership agreement be- 
tween the defendants and for restrairing 
the first defendant from executing the 
said decree. or in the alternative for 
declaring the transfers of the funds of 
the second defendant made by the Ärst 
defendant in his accounts as void and 
directing the first defendant to adjust 
the decree amount from the moneys 
standing to the credit of the second de- 
fendant and his wife with the firm of 
Kaka Mohammed Ghouse and Company. 
The plaintiff also prayed for a decree for 
enforcement of the indemnity clause in 
the agreement executed by the second de- 
fendant in favour of the plaintiff and for 
costs. 


2. The case of the plaintiff as set 
out in the plaint is as follows. The plain- 
tiff the 22nd defendant and one Abdul 
Ahmad were carrying on business in 
partnership, under the name and styl2 of 
Roshan N. M. A. Carim Oomer and Co. 
(hereinafter called Roshan and Co.). The 
first defendant, who is the son-in-law of 
the second defendant, had been carrying 
on business in partnership with the se- 
cond defendant since April 1945 under 
an unregistered agreement dated 27-4- 
1945 in the name and style of Eaka 
Mohammed Ghouse Sahib and Co, (kere- 
inafter called Ghouse and Co.), and the 
second defendant had invested large sums 
of money in that business in his own 
name and in the name of his wife Sefura 
Bi. With a view to overreach the p-ain- 
tiff and obtain an undue advantage to 
himself the second defendant instigated 
the first defendant to file a suit C. S 173 
of 1950 on the file of this court as the 
sole proprietor of Ghouse and Co., against 
Roshan and Co.. represented by its three 
partners and impleading also the rece.vers 
who were in charge of the properties of 
Roshan and Co. for the recovery of a sum 
of Rs. 57,876-11-11. The defendants had 
colluded tagether and suppressed the fact 
of the partnership and wilfully and 
deliberately made a false and fraudulent 
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statement that the first defendant was the 
sole proprietor of the firm Ghouse and 
Co. As the plaintiff was not aware of the 
partnership between the first and second 
defendants. he did not contest and an 
ex parte decree came to be passed on 25-3- 
1952 in C. S. 173 of 1950. When the suit 
was pending, certain creditors of the 
plaintiff filed I. P. No. 75 of 1951 and 
certain creditors of the second defendant 
filed I. P. No. 79 of 1952 for adjudicat- 
ing them insolvents. When these insol- 
vency proceedings were pending, and 
finding that the adjudication of the se- 
cond defendant might involve Ghouse 
and Co., the first defendant obtained a 
fraudulent release from the second de- 
fendant of all his rights and claims in 
the partnership of Ghouse and Co., for 
a nominal sum of Rs. 10,000. Regarding 
the amounts standing to the credit of the 
second defendant and his wife in Ghouse 
and Co., with a view to screen them from 
the creditors the defendants got them 
fraudulently transferred in the name of 
the second defendant’s daughter. who is 
the wife of the first defendant. This re- 
lease and the transfer of entries were 
bogus and were never intended to be 
acted upon. 


3. As the affairs of Roshan and 
Co. were getting worse and more involv- 
ed, to cOmpose the differences between 
the partners, the plaintiff and the second 
defendant entered into an agreement 
dated 28-2-1953, whereby the plaintiff 
was to release all his rights to the assets 
of Roshan and Co.. in favour of the se- 
cond defendant and the second defendant 
had to discharge all the debts of Roshan 
and Co., and release the plaintiff from 
his liability and keep him indemnified 
against any claim by the creditors of the 
firm. The second defendant in pursuance 
of the agreement paid several creditors 
and adjusted with some others but could 
not come to an arrangement with regard 
to certain others. A list of creditors, 
whose claims were so disputed and could 
not be settled by the second defendant, 
was set out in Schedule C to the affidavit 
filed by the second defendant on 1-3-1954 
in I. P. 79 of 1952. Item 4 of Schedule C 
to this affidavit is the decree amount in 
C. 5. No. 173 of 1950. With regard to 
this decree the second defendant had 
stated in his affidavit that he was a part- 
ner with the first defendant in Ghose 
and Co.. that he had contributed a sum 
of Rs. 44,000 towards the capital. that 
C. S. No. 173 of 1950 was filed at the in- 
stance of the second defendant. that the 
second defendant had subsequently pas- 
sed a letter to the first defendant autho- 
rising and directing him to appropriate 
towards the decree amount the sum of 
Rs, 47,446-1-1 and Rs. 47000 standing to 
the credit of himself and his wife res- 
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pectively and that if accounts were taken 
of the said partnership the first defend- 
ant would have to pay him substantial 
sums, 


4, Coatrary to the agreement be~ 
tween the plaintiff and the second de- 
fendant. the second 
the decree in C. S. 173 of 1950 to be ex- 
ecuted agairst the plaintiff. The exe- 
cution petition, though defended by the 
plaintiff, was ordered by the court on the 
ground that it was not open for the 
plaintiff in the execution proceedings to 
attack the velidity of the decree and that 
he might take such appropriate proceed- 
ings by way of filing a suit to obtain 
his redress. Accordingly the plaintiff had 
filed the present suit. The plaintiff fur- 
ther contend2d that the decree obtained 
by the first defendant as the sole pro- 
prietor of Ghouse and Co. was fraudu- 
lent and had been done at the instance of 
the. second defendant and by suppres- 
sion of the unregistered agreement 
of partnership between the first de- 
fendant and second., defendant, and that 
the plaintiff became aware of the exist- 
ence of this agreement only on 16-1- 
1958. when he came to know of the pro- 
duction of the said agreement in C. ». 
1656 of 1955 on the file of the City Civil 
Court, Madres. The further contention 
of the plaintiff was that his remedy to 


set aside the decree fraudulently obtain- ' 


ed could be said to have arisen only from 


the date when he definitely ascertained - 


and came to know of the existence of the 
agreement ard therefore the suit was 
within time. The plaintiff also claimed 
that he was entitled to enforce the inde- 
mnity clause in the agreement between 
the plaintiff and the second defendant 
and that he was also entitled to have all 
the amounts that stood to the credit of 
the second defendant in Ghouse and Co. 
adjusted towerds the decree in C. S. 173 
of 1950. 


5 The first defendant in his 
written statement denied the claim of the 


plaintiff in the suit and contended that ` 


the entries in ‘the accounts were made 
only in pursuance of an agreement, which 
had already come to between the 
first and second defendants, that the 
first defendant was fully authorised, 
empowered and entitled to file the suit 
C. S. No. 173 of 1950 and that the plain- 
tiff was alwars aware of all the circum- 
stances. The first defendant denied that 
the second d2fendant instigated him to 
file the suit =. S. 173 of 1950 and the 
allegation of collusion between the de- 
fendants. The first defendant further 
stated that the plaintiff was served with 
the summons in the suit and that the 
plaintiff did rot contest and allowed the 
ex parte decree to be passed in the suit 
and therefore the plaintiff was barred 
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by res judicata and could not question 
the decree at this stage. The further 
contention of the first defendant was that 
the plaintiff was aware of the partnership 
between the first defendant and the se- 
cond defendant from the very beginning 
and that in any case he was aware of 
it on 1-3-1954 when the affidavit was 
filed by the second defendant in the in- 
solvency proceedings fully setting out the 
facts, that it was not correct to state that 
the plaintiff came to know.of it only on 
16-1-1958 and that the suit was there- 
fore clearly barred by limitation. 
first defendant also denied that there 
were any moneys of the -second defend- 
ant which were liable to be appropriated 
or credited towards the decree, or that 
there was. any direction given by the 
second defendant as alleged by the plain- 
tiff or that the first defendant was aware 
of any such directions. The first defen- 
dant contended further that the agree- 
ment between the plaintiff and the se- 
cond defendant dated 28-2-1953 was not 
binding on the first defendant and that 
he was neither a party nor privy to any 
such arrangement. The first defendant 
also. contended that, since the first de- 
fendant. was allowed to execute the 
decree,” the plaintiff was barred by res 
judicata and by orders passed against him 
from questioning the validity of the 
decree or raising the same contentions in 
this suit. The first defendant further 
stated that the decree was not void on 
any ground, that there was no fraud 
that the allegations in the plaint would 
not constitute such fraud as in law 
would entitle the plaintiff to set aside 
the decree, that even assuming to be true 
the allegations were only such as could 
be pleaded as defences to the suit and 
that the same not having been raised 
must be deemed to have been decided 
against the plaintiff and that in any 
event the plaintiff was precluded in law 
from raising the said contentions in a 
separate suit to set aside the previous 
decree. The first defendant also con- 
tended that the suit was bad for mis- 
joinder of parties and causes of action. 


6. The second defendant did not 
file any ‘written statement. Pending the 
suit he also died. His legal representa- 
tives were not brought on record under 
the provisions of Order 22. Rule 4 sub- 
clause (4), Civil P. C. So the suit had 
proceeded, for trial - without impleading 
the legal representatives of the second 
defendant. 


I: The ` Sixth Assistant Jud 
City Civil Court, Madras, who tried the 
case, came to the conclusion that the 
first and second defendants were part- 
ners of Ghouse and Co., under the agree- 
ment dated 27-4-1945, that the plaintiff 
and his counsel must have been aware 
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of the partnership agreement between the 
defendants on 1-3-1954, that the alleged 
knowledge of the partnership agreement 
by the plaintiff in 1958 only could not 
be believed. that the plaintiff must have 
been aware of the fact that the second 
defendant was also a partner of Ghouse 
and Co. on the date of suit and did not 
choose to raise the plea of bar oł? suit 
under Section 69 of the Partnershiz Act 
and that therefore the plaintiff wes not 
entitled to set aside the decree passed 
against him and that the presenz suit 
was clearly barred by limitation. `n re- 
gard to the agreement between the plain- 
tiff and the second defendant under 
Ex. A.3 the lower court held that it 
was not binding on the first defendant, 
who was not a party to it and that the 
adjustments made in the accounts >f. the 
first defendant in respect of the amounts 
belonging to the second defendant and his 
wife were genuine and true ard not 
fraudulent and therefore could rot be 
reopened. In that view he dismiss2d the 
suit filed by the plaintiff. The unsucces- 
sful plaintiff has filed the present appeal. 


8. The first contention ot Mr, 
Parasaran, learned counsel for the ap- 
pellant in this appeal, was that the 
decree obtained by the first respondent 
first defendant as the sole proprietor of 
Ghouse and Co. in C. S. 173 of 1950 was 
void and liable to be set aside on the 
ground that it was obtained by commit- 
ting a fraud upon the court and Roshan 
and Co.. of which the plaintiff was a 
partner. The fraud alleged to have been 
committed by the first defendant in collu- 
sion with the second defendant is stated 
to have two fold aspects. Firstly though 
Ghouse and Co. was an unregistered 
partnership firm, of which the first and 
second defendants were partners, tne suit 
C. S. 173 of 1950 was filed by the first 
defendant as its sole proprietor. and 
therefore, the decree obtained was liable 
to be set aside as a decree obtained by 
suppressing the fact of its being an un- 
registered firm which could not main- 
tain a suit under Section 69 of the 
Partnership Act. This conduct of the 
first defendant amounted to a fraud 
vitiating the decree. Secondly, tne suit 
was filed by the first defendant as the 
sole proprietor at the instance of the 
second defendant with a view to gat over 
the legal obstacles .in filing the suit by 
reason of the second defendant being a 
common partner and in order to defraud 
the firm of Roshan and Co.. of its right 
_to work out its equitable remedies in the 
suit. 

9. The certified copy of the agree- 
ment of partnership between the defend- 
ants has been marked as Ex. A.1 in this 
This is dated 27-4-1945. Under 


this agreement. the defendants have 
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agreed to carry on a partnership business 
under the name and style of Kaka 
Mohammed Ghouse and Co., with its 
place of business at Periamet, Madras. 
The first defendant in his evidence admits 
that Ghouse and Co. was started in 1945, 
that Ex. A.l was executed by both the 
defendants, that what was recited in the 
document was correct, that the business 
was run by the defendants as partners. 
In fact the learned counsel for the first 
defendant-first respondent did not seek 
to contend that there was no partnership 
between the defendants. Therefore, there 
could be no doubt that Ghouse and Co. 
was an unregistered partnership firm. of 
which the first and second defendants 
were partners. 


10. Under Section 69 of the Part- 
nership Act, 1932. no suit to enforce a 
right arising from a contract shall be 
instituted in any court by or on behalf 
of any person suing as a partner, in a 
firm against any person alleged to have 
been partner in the firm and no suit to 
enforce a right arising from a contract 
shall be instituted in any court by or on 
behalf of a firm against any third party 
unless the firm is registered and the per- 
son suing is or has been shown in the 
Register of firms as a partner. The re- 
gistration of a firm is a condition prece- 
dent to its right to institute a suit. If 
a firm was not registered at the time a 
suit was filed by it, the subsequent re- 
Pistration of the firm would not entitle 
the court to proceed with the suit and 
ihe only course open to the court is to 
dismiss the suit. This principle is well 
settled and we may refer in this connec- 
tion to the decision in Ponnuchami 
Goundar v. Muthusami Goundar, 1941-2 
Mad LJ 968=(AIR 1942 Mad 252) and the 
latest decision of the Supreme Court in 
Commr. of Income-tax, Andhra Pradesh, 
Hyderabad v. Jayalakshmi Rice Mill, 
C. A. No. 545 of 1967, D/- 15-1-1971 = 
(reported in AIR 1971 SC 1015). There- 
fore. it is clear that the suit C. S. 173 
of 1950 filed by the first defendant as 
“Kaka Mohammed Ghouse Sahib and Co.” 
Madras represented by its sole pro- 
prietor, Kaka Mohammed Ghouse Sahib 
was contrary to the provisions contained 
in Section 69 of the Indian Partnership 
Act. The first defendant knowing fully 
well that he was only a partner of 
Ghouse and Co., had filed the suit as 
its sole proprietor. Thus, it may be con- 
ceded that the first defendant had sup- 
pressed a material fact that the plain- 
tiff in C. S., 173 of 1950 was an unregis- 
tered partnership firm and obtained a 
decree against the defendants therein. 
The question arises whether this will 
amount to fraud. which will entitle the 
plaintiff-appellant to get an order setting 
aside the decree in C. S. 173 of 1950, 
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11. Under Order 7. Rule 1, Civil 
P. C.. the plaint shall contain the name, 
description and place of residence of the 


plaintiff and the facts showing that the 
court has jurisdiction. Under Order 6, 
Rule 6. Civil P. C., any condition prece- 
dent, the performance or occurrence of 
which is intended to be contested, shall 
be distinctly’ specified in his pleading by 
the plaintiff or the defendant. as the case 
may be. Under Order 8, Rule 2 of the 
Civil P. C.. the defendant must by his 
pleading raise all matters which show 
the suit not to be maintainable and all 
such grounds of defences, if not raised, 
would be likely to take the opposite party 
by surprise. or would raise issues of fact 


not arising out of the plaint, as for in-- 


stance fraud, limitation ete. It is not 
disputed that the summons in the suit 
C. S. 173 of 1950 was duly served on all 
‘the defendants including the plaintiff 
herein. The three partners of Roshan 
- and Co.. who were impleaded individual- 
ly did not file any written statement in 
that suit. The joint receivers who were 
in possession of the properties of the firm 
were also impleaded as defendants and 
though they took time for filing a written 
statement, ultimately they did not file 
and the suit was decreed ex parte. The 
maintainability of the suit is one of the 
grounds that will have to be specifically 
pleaded under Order 8, Rule 2, Civil P, C. 
The defendants in that suit had not raised 
that plea. The learned author Mulla in 
his book on Civil P. C., 13th Edn. p. 769 
states that a question of fact. which had 
not been put forward in the written 
statement. cannot be allowed to be raised 
later, for example, a plea that a partner- 
ship was not registered. In Chimanram 
v. Ganga Saha, AIR 1961 Orissa 94 it 
was held that the plea that the plaintiff's 
suit as laid was not maintainable by rea- 
son of Section 69 of the Partnership Act 
was a mixed question of fact and law 
and that such a plea could not be allow- 
ed to be raised in second appeal when 
it was not pleaded in the written state- 
ment. In Mohamed Ali v. Kondho 
Rayaguru, AIR 1945 Pat 286 a Division 
Bench of the Patna High Court took the 
same view and further observed that, 
since it was the defendant who intended 
to contest the performance of the con- 
dition precedent, viz, the registration of 
the firm within the meaning of Order 6, 
Rule 6, Civil P. C. and if that point was 
not raised in the pleadings, the question 
was not at all before the court. A similar 
view was taken by the Rajasthan High 
Court in Kalyan Sahai v. Firm Lachmi- 
narain. AIR 1951 Raj 11. These autho- 
rities clearly establish that the defence 
of non-registration of the firm is a 
plea that will have to be raised in the 
suit itself, and if it had not been raised, 
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it could not be permitted to be raised 
for the first time in the second appeal. 
Such a plea could not be permitted to be 
raised in a separate suit is, in our opinion, 
a fortiori case. In this connection we 
may also refer to the-decision of this 
court in Goverdhandoss v. Abdul Rahi- 
man, AIR 1942 Mad 634 = ILR (1942) 
Mad 775 wherein it was held:— 


“There is distinct provision in the 
Limitation Act that a court is bound to 
dismiss a suit on the ground of limita- 
tion, if it finds the suit to be barred, 
whether a plea of this kind had been 
raised on behalf of the defendants or not. 
No such provision however exists in the 
Partnership Act and therefore the court 
is not bound to dismiss the suit on the 
ground of non-registration of the firm 
suo motu, if no plea had been raised by 
any of the defendants to the suit.” 
Learned counsel for the appellant drew 
our attention to Order 7, Rule 11 (d) 
Civil P. C.. which states that the plaint 
shall be rejected where the suit appears 
from the statement in the plaint to be 
barred by any law and contended that 
Section 69 of the Partnership Act being 
a provision barring a suit by an un- 
registered firm, the court could dismiss 
a suit suo motu and that therefore the 
decision in AIR- 1942 Mad 634. requires 
reconsideration. But we consider that it 
is not necessary to go into that aspect, 
because we are of the view that the main- 
tainability of a suit is a plea that will 
have to be taken by a defendant in the 
suit, and, if such a plea had. not been 
taken, it will not be open to him to raise 
that plea on any ground in a separate 
suit, 

12. Further, the decree passed in 
a suit instituted by an unregistered firm 
is not a nullity. The disability created 
by Section 69 of the Partnership Act is 
with regard to the right to institute a 
suit and not with regard to the power of 
the court to pass a decree. The object 
of this section appears to be to protect 
public against a firm carrying on busi~ 
ness under a name which does not disclose 
to the public the names of the actual 
partners. But still the objection as re- 
gards the maintainability of the suit on 
the ground that it is an unregistered firm 
is one that is primarily available to the 
defendants in the suit. Therefore. the 
defendants could waive that objection. 
In construing an analogous provision con- 
tained in Section 80. Civil P. C., the 
Privy Council in Vellayan Chettiar v. 


Govt. of the Province of Madras, ILR. 


(1948) Mad 214 = (AIR 1947 PC 197) 
said that, though the provisions of Sec- 
tion 80, Civil P. C. were mandatory and 
must be enforced by the court, it could 
be waived by the authority for whose 
benefit it was provided. The plea of bar 
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of jurisdiction being a matter, which 
might and ought to have been made a 
ground of defence directly or attacx in 
the former suit, shall be deemed to nave 
been a matter directly and substantially 
in issue in such a suit. It has been 
repeatedly held that in order that fraud 
may be a ground for vacating a fudg- 
ment, it must be a fraud that is ex- 
trinsic or collateral to everything that 
has been adjudicated upon but not one 
that has been or must be deemed to have 
a dealt with by the court (vide Chin- 

nayya v. Ramanna. ILR 38 Mad 203 = 
(AIR 1916 Mad 364); Kadirvelu Nainar 
v. Kuppuswami Naicker. ILR 41 Mad 743 
= (AIR 1919 Mad 1044) (FB); Jagannath 
v. Perumal Naidu, (1969) 82 Mad LW 167; 
Weavers Mills Ltd. v, Balkis Ammal, 82 
Mad LW 179 = (AIR 1969 Mad 462 ). In 
our opinion. therefore, the mere fact of 
filing of the suit by the first defendant 
as the sole proprietor of Ghouse anc Co., 
contrary to Section 69 of the Partnership 
Act cannot be considered to be extrinsic 
or collateral to everything that has been 
adjudicated upon. 


13. But the question arises as to 
whether the suit filed by the first defend- 
ant as the sole proprietor at the instance 
of the second defendant with a view to 
get over the legal obstacles in filing the 
suit by reason of the second defendant 
being a common partner and by 1eason 
of the fact in not allowing Roshan and 
Co., to exercise its right to work cut its 
equitable remedies will make a fraud 
extrinsic or collateral to everything that 
has been adjudicated upon. Under O. 30, 
R. 9, Civil P. C., it is provided that the 
provisions in that order will aprly to 
suits as between a firm and one or more 
of the partners therein and to suizs be- 
tween firms having one or more partners 
in common. but that no execution shall 
be issued in such suits except by leave 
of the court. and, on an application for 
leave to issue such execution, all such 
accounts and enquirles may be directed 
to be taken and made and directions 
given as may be just. The rule is an 
equitable exception to what has been 
described as the elementary rule o€ pro- 
cedure that the same individual even in 
different capacities cannot be both a plain- 
tiff and a defendant. The provision that 
execution will not be taken without leave 
of the court and that the court may order 
the accounts to be taken and give such 
directions, as it considers just, is intend- 
ed to safeguard the interests of the other 
partners. This is an equitable principle, 
which has been applied in the decisions 
in Lakshmanan Chetty v. Nagappa Chetty, 
34 Mad LJ 408 = (AIR 1918 Mad 167); 
Nagendra Aiyar v. Muthiah Bhagawathar, 
52 Mad LJ 303 = (AIR 1927 Mac 1096) 
and Rustomji v, Purshothamdas, (1901) 
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25 Bom 606. The suit having been filed. 
by the first defendant as the sole pro- 
prietor suppressing the fact of the second 
defendant being a common partner had 
deprived the plaintiff of the equitable re- 
medy available under Order 30, Rule 9, 
Civil P. C. It is contended on behalf 
of the first respondent-first defendant 
that the second defendant being a part- 
ner of Ghouse and Co., the knowledge 
of the second defendant is to be imputed 
as knowledge of the other partners of 
Roshan and Co., as well, every partner 
being an agent in the eye of law of the 
otner partners. For this proposition the 
learned counsel for the first respondent- 
first defendant relied on Rampal Singh 
v. Balbaddhar Singh, (1903) ILR 25 All 1 
(FC). He further contended that the se- 
cond defendant as a partner of Roshan 
and Co., could have defended the suit, 
and if he had not taken proper steps to 
defend the suit, still the plaintiff is 
bound by the decree, and the only course 
open to the plaintiff is to proceed against 
the second defendant for the damage 
caused to him by reason of his failure 
to take proper steps in the suit as an 
agent of the plaintiff. The proposition 
may be acceptable in cases where the 
fraud committed by the second defend- 
ant was in connivance with a third party. 
But this is a case where the second de- 
fendant was a partner with the first 
defendant himself. Therefore. he was an 
agent both for the plaintiff and the first 
defendant. In our opinion, therefore, 
knowledge of the second defendant of the 
non-maintainability of the suit on the 
facts and circumstances of this case can- 
not'be imputed as knowledge of the other 
partners of Roshan and Co. We there- 
fore hold that, though filing of a suit by 
an unregistered firm by suppressing the 
fact of non-registration and as a sole pro- 
prietary concern will not by itself be a 
fraud that will vitiate the decree. the 
said fact taken in conjunction with the 
fact that the first defendant herein as 
the plaintiff in the prior suit suppressed 
the fact that the second defendant was a 
partner in both the firms with the obvious 
intention of avoiding equitable adjust- 
ments will clearly amount to fraud vitiat- 
ing the decree in the prior suit. The 
decree in C. S. 173 of 1950 is liable to 
be set aside on the ground of fraud com- 
mitted by the defendants. 


14. At this stage we may also 
consider another argument of the learn- 
ed counsel for the first defendant-first 
respondent. It was contended by him 
that the first defendant filed an execu- 
tion petition E. P. No. 201 of 1955 to 
execute the decree in C. S. 173 of 1950 
and that a portion of the amount due 
under the decree was also recovered. 
Even after the filing of the present suit 
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also the first defendant had realised a 
portion of the decree amount. On this 
it was contended that the plaintiff had 
elected to be bound by the decree and 
that therefore it was not open to him 
to challenge it in this suit. We are un- 
able to accept this contention. The plain- 
tiff contested the execution petition and 
also filed an application for stay of ex- 
ecution and this was refused. He also 
filed an appeal against that order, though 
unsuccessfully. Thereafter he had filed 
the present suit. Therefore, it could not 
be said that the plaintiff elected to be 
bound by the decree in C. 5. No, 173 of 
1950. 


15. Even so, the suit is liable to 
be dismissed on the ground that it was 
filed beyond the period of limitation pre- 
scribed under Art. 95 of the Indian Limi- 
tation Act, 1908. Under this Article a 
suit to set aside a decree obtained by 
fraud has to be filed within three years 
when the fraud became known to the 
party wronged. In this case the follow- 
ing facts disclose that the plaintiff must 
have had knowledge of the fraud in ob- 
taining the decree in C. S. 173 of 1950 
long prior to the date of the suit. The 
plaintiff and the defendants live in Ambur 
in the same street. They are business- 
men meeting almost every day. The se- 
cond defendant was a partner both of 
Ghouse and Co. and Roshan and Co. It 
is the evidence of the first defendant that 
even at the starting of the business the 
plaintiff and the second defendant came 
to him and that the plaintiff knew that 
the second defendant was a partner. 
Further, the suit claim in C. S. 173 of 
1950 was for goods supplied to Roshan 
and Co. Roshan and Co. must have been 
aware that Ghouse and Co, with whom 
they were dealing, was a partnership firm. 
In any case we have no doubt that the 
Plaintiff definitely came to know that the 
first and second defendants were partners 
of Ghouse and Co. when the second 
defendant filed his affidavit, Ex. A.4. on 
1-3-1954 in I. P. 75 of 1951 and I. P. 79 of 
1952. In this affidavit the second defend- 
ant had clearly stated that he was a part- 
ner with the first defendant in Ghouse 
and Co. and had also given all other 
details. While dismissing the insolvency 
petitions by order dated 1-3-1954 (Ex. 
A.6), on basis of the affidavit filed by the 
second defendant, the learned Judge has 
also noted these facts relating to Ghouse 
and Co. The plaintiff in his evidence as 
P. W. 1 in this case admits that he was 
present when the petitions were dismiss- 
ed, Therefore, the plaintiff and his 
counsel had sufficient knowledge of the 
second defendant being a partner of 
Ghouse and Co. and the fact of non-re- 
gistration of Ghouse and Co, Learned 
counsel for the appellant contended that 
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mere knowledge about fraud will not be 
sufficient, unless the first defendant was 
able to show that the plaintiff had clear 
and definite knowledge of the fraud for 
more than the period of limitation. In 
support of this contention the learned 
counsel for the appellant relied on two 
decisions, viz., Rahimbhoy Habibhoy v. 
Charles Agnew Turner, (1893) ILR 17 
Bom 34] (PC) & Moidiyan’s Son Punnayil 
Kuttu v. Raman Nair. (1908) ILR 31 Mad 
230. In these decisions it could be seen 
that every effort was taken by the person 
wronged to find out the details of the 
fraud, and, when he came to know of the 
fraud definitely, he had filed the suit 
within time. But in this case as already 
stated. in the affidavit filed by the second 
defendant as early as 1-3-1954. and in 
the order passed in I. P. 75 of 1951 and 
79 of 1952, it had been clearly stated that 
the second defendant was a partner with 
the first defendant and in spite of that 
the plaintiff had not taken any steps to 
get fuller facts, if necessary. It is not 
open to the plaintiff to keep quiet in- 
definitely after having come to know 
that the defendants were partners and 
come forward with the case that he’ came 
to know of the full facts only within 
the period of three years prior to the 
date of the suit. The evidence of the 
plaintiff that he came to know of the 
fraud only when Rukuddin told him that 
the second defendant was a partner of 
Ghouse and Co. and that he gave him 
the partnership deed, Ex. A.I, is not 
reliable. We have no doubt that the 
plaintiff was aware of the partnership of 
Ghouse and Co., and the fact of non- 
registration even in 1954, and the suit 
filed in 1958 was clearly barred by limita- 
tion. 

16. : The next contention of the 
learned counsel for the appellant was on 
the alternative relief prayed in the suit, 
It was contended that under the agree- 
ment executed between the plaintiff and 
the second defendant on 28-2-1955 the 
second defendant was liable to discharge 
the decree debt in C, S. 173 of 1950 and 
that as an indemnity holder the plaintiff 
was entitled to require the moneys due 
to the second defendant being appropriat~- 
ed towards the decree in C. S. 173 of 
1950. He also contended that the trans- 
fers of moneys by the first defendant on 
the instructions of the second defendant 
to the credit of the second defendant’s 
daughter were fraudulent and in order 
to defeat the claims of the plaintiff. It 
is further contended that the entries in 
the account books, -as though the amounts 
had been adjusted to the credit of the 
daughter, were fraudulent and intended 
to defeat the claims of the plaintiff. We 
find absolutely no basis for this argu- 
ment. The account books of Ghouse and 
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Co., were submitted to the income-tax 
authorities and we find the seals of the 
income-tax department on the account 
books of the years 1948 and 1950. The 
accounts were closed as early as €£1-7- 
1952. The agreement between the piain- 
tiff and the second defendant was only 
on 28-2-1953. Therefore, there is no 
basis for the argument that the encries 


- of transfers of the amounts to the credit 


of the daughter in the account books 
were made fraudulently and in order to 
defeat the claims of the plaintiff. As 
could be seen from the account books 
right from 1946, the first defendant had 
been transferring the profits to the credit 
of the second defendant’s daughter. There 
were no amounts due to the second de- 
fendant from Ghouse and Co. The ac- 
count books clearly show that the adjust- 
ment entries made therein’ were geruine 
and true and not fraudulent. Therefore, 
the prayer in the plaint that the second 
defendant should bring the moneys stand- 
ing to his credit to discharge the decree 
in C. S. 173 of 1950 cannot be granted. 
Since no money is due by the first de- 
fendant to the second defendant, the 
plaintiff cannot ask the first defendant to 
set off the amount in discharge of the 
decree in C. S. 173 of 1950. In the result 
we dismiss the appeal with costs. 

Appeal dism_ssed, 
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K. VEERASWAMI, C. J. AND 
RAGHAVAN, J. 


The Erode Co-operative Motor Trans- 
port Society (for Harijans} Ltd. zrode 
and others, Petitioners v. The State Trans- 
port Appellate Tribunal. Madras 1 and 
others. Respondents. 


Writ Petns. Nos. 3629. 1378. 1663, 
3280, 845 and 1211 of 1969 and 4851 of 
1968, D/- 17-2-1971. 


(A) Madras Motor Vehicles Rules 
(1940), R. 155-A — Validity — Rule i55-A 
is within the rule-making power cf the 
State Government under S. 68 (1) ef the 
Motor Vehicles Act — (X-Ref:— Viotor 
Vehicles Act (1939), S. 68). (Pzra 3) 


Laying down principles for gufdance 
in the matter of grant of stage cacriage 
permit, more especially in indicating in 
broad outlines what public interest gene- 
rally in the context may take in is with- 


‘in the rule making power of S. €8 (1). 


It cannot be said that merely because 
certain matters are specifically menzioned 
in sub-section (2) it follows, therefore, 
that the generality of the power should 
in any way be put down. Provided the 


rule made under Section 68 is fcr the.. 
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purpose of carrying out the provisions 
of the Chapter IV. the rule cannot be 
invalidated on the ground of want of 
power. (Para 3) 

* Rule 155-A is not within the purview 
of any of the matters specified in Sec- 
tion 68 (2). The purpose of Rule 155-A 
is to lay down guiding principles for grant 
of stage carriage permits. That subject 
is covered by Section 48 (1). Hence 
Rule 155-A is within the rule-making 
power under Section 68 (1). (Para 3) 


(B) Madras Motor Vehicles Rules 
(1940), R. 155-A — Validity — The rule 
does not operate as a fetter on the quasi- 
judicial power and the discretion vested 
in the Regional Transport Authority 
under S. 47 (1) of the Motor Vehicles 
Act — (X-Ref:— Motor Vehicles Act 
(1939), Ss. 47 (1) and 68), AIR 1964 SC 
1573, Distinguished. (Para 4) 


Rule 155-A does not operate to 
fetter the quasi-judicial discretion in its 
exercise. All that it does is to lay down 
certain guides in the matter of selection. 
It does not prevent the Regional Trans- 
port Authority or the Tribunal in taking 
its own view in the light of the parti- 
cular facts and of the guidelines in the 
rule. As a matter of fact, the criteria 
mentioned in Section 47 {1) themselves 
are not exhaustive and it cannot be said 
that the Regional Transport Authority or 
the Tribunal are necessarily confined only 
to the principles indicated in R. 155-A. 

(Para 4) 

(C) Madras Motor Vehicles Rules 
(1940), R. 155-A — Validity — Sub-rule 
(5) (G) and (ii) of R. 155-A is not incon- 
sistent with the proviso to S. 47 (1) of 
the Motor Vehicles Act (1939)—(X-Ref:— 
Motor Vehicles Act (1939), Ss. 68 (1) and 
47 (7), Proviso). (Para 6) 


The application for stage carriage 
permit is to be disposed of in accordance 
with the provisions of Section 47 (1) and 
that means including the proviso to that 
section. ‘ (Para 6) 

(D) Madras Motor Vehicles Rules 
(1940), R. 155-A — Validity — Rule 155-A 
is not violative of Arts. 19 (1) (g) and 14 
of the Constitution — (X-Ref:— Motor 
Vehicles Act (1939), S. 68 (1)). AIR 1963 
Andh Pra 263 & AIR 1958 Madh Pra 193 
& AIR 1962 Cal 183, Rel. on. (Para 8) 


The provisions of the rule as re- 
gards financial soundness of a person or 
in the matter of screening a person are 
not exhaustive. The Regional Transport 
Authority or the Tribunal may take a 
decision of his own in a particular case if 
he is so satisfied. (Para 8) 

‘(E) Motor Vehicles Act (1939), Sec- 
tion 47 (1) Proviso — In determining 
whether the applicants are of equal 
merits. not only the marks but also other 
relevant circumstances will have to be 
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taken into account — (X-Ref:— Madras 
Motor Vehicles Rules (1940), R. 155-A). 
(Para 12) 
(F) Madras Motor Vehicles Rules 
(1940), R. 155-A — Financial stability of 
applicant — Determination of — Suffi- 
cient opportunity should be given to the 
applicant for producing tax clearance cer- 
tificates, (Para 16) 
Cases Referred: Chronological Paras 
(1964) AIR 1964 SC 1573 (V 51)= 
1964-7 SCR 1, Rajagopala Naidu 
v. State Transport Appellate 
Tribunal, Madras 
(1964) AIR 1934 Mad 385 (V 51)= 
1963-2 Mad LJ 514, Tamil Nad 
Transport v. Coimbatore Motor 
Transport Co-op, Society 11 
(1963) AIR 1963 Andh Pra 263 
(V 50) = 1963-1 Andh WR 77, 
M/s. Ghouse Miah v. Regional 
Transport Authority. Cuddapah 9 
(1962) AIR 1962 Cal 183 (V 49), 
Gopal Chandra De v. State of 
West Bengal 9 
(1958) AIR 158° Madh Pra 193 
(V 45) = 1957 Jab LJ 1057, 
Bantas Singk v. State of Madhya 
Pradesh 9 
(1957) AIR 1957 Cal 638 (V 44)=> 
61 Cal WN 726, S. N, Transport 
Co. v. State Transport Authority 5 
(1953) AIR 1953 Mad 279 (V 40)= 
1952-2 Mad LJ 894, C. S. S. 
Motor Service, Tenkasi v, State 
of Madras 2 


K. VEERASWAMI, C. J.:— In this 
batch of petitions under Art. 226 of the 
Constitution for certiorari the .main and 
common question argued before us is as 
to the validity of Rule 155-A of the 
Madras Motor Vehicles Rules, 1940. The 
rule was introduced by G. O. Ms. No. 
1427, Home dated May 13, 1968. The 
object of the rule as stated in the pre- 
amble is to provide certain guiding prin- 
ciples for the grant of stage carriage per- 
mits. The rule has six clauses of which 
the first classifies the routes as short, 
medium and long. The second clause pro- 
vides for screering of applicants for stage 
Carriage permits on certain grounds of 
disqualification. After eliminating the ap- 
plicants as unsuitable, the following clause 
specifies how the merits of the rival ap- 
plicants are to be assessed on the basis 
of marks to be awarded as for residence, 
branch office, 2xperience on the route, 
business or technical experience in the 
field of motor vehicles operation, repair 
and maintenance facilities and viable unit. 
In allotting marks, there is a proviso to 
Cl. (3) which :s to the effect that if a 
new entrant hail made an application for 
a short route cther than a town service 
route, no marks should be awarded to 
any applicant fcr branch office, experience 
on the route, repair and maintenance 
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facilities and viable unit. Under Cl. (4), 
after the marks have been awarded under 
the preceding clause, the applicants should 
be ranked according to the total marks 
obtained by them .and the application 
should be disposed of in accordance with 
the provisions of sub-section (1) of S. 47, 
And then the next clause says that sub- 
ject to sub-rules (1) to (4) and 5 (ii) pre- 
ference shall, other things being equal, 
be given in the disposal of applications 
in respect of short routes other than town 
service routes to persons who have not 
held any permit for a stage carriage. 
Clause (5) (ii) contains another ground of 
preference and that is, notwithstanding 
anything contained in C1. (5) (i), but sub- 
ject to the other provisions of that rule. 
preference shall, other things being equal, 
be given te a person who being the holder 
of a stage carriage permit has, during the 
period of three years immediately preced- 
ing fifteen days prior to the date on 
which the application is considered. not 
been punished under the Act or the 
Motor Vehicles Taxation Acts mentioned 
in the sub-clause. The proviso to . the 
sub-clause provides that any such punish- 
ment should not be taken into account 
for the purpose of the sub-rule if such 
punishment had on or before the date 
on which the application was considered 
been stayed by a competent authority. 
The last clause of the 
tabular statement of the marks awarded 
to each applicant to be appended to an 
order made under Section 48. It may be 
remembered that there was a somewhat 
similar marking system in vogue earlier 
to this rule, but that scheme was struck 
down in Rajagopala Naidu v. State Trans- 
port Appellate Tribunal, Madras, AIR 
1964 SC 1573 on the ground that it was 
not made in exercise of the rule making 
power under Section 68 of the Motor 
Vehicles Act and that the scope of Sec- 
tion 43-A did not authorise making of the 
scheme. C. S. S, Motor Service. Tenkasi 
v. State of Madras, AIR 1953 Mad 279 
drew attention to the desirability of fram- 
ing rules containing the policies relating 
to public interest and to make the prac- 
tice in the matter of selection among rival 
applicants uniform. Evidently in this 
background the impugned rule has been 
made in purported exercise of the power 
under Section 68 as we see from the 
Government Order promulgating it. 


2. The validity of the rule is can- 
vassed on four grounds: (1) Section 68 
does not provide the power to make the 
rule so as to fetter the quasi-judicial 
function under Section 48 (1) read with 
Section 47 (1). (2) While Section 47 (1) 
entrusts the discretion to the authorities 
specified, in the matter of selection of an 
applicant, the rule takes away or fetters 
that discretion; (3) The rule, inasmuch 


rule requires a 
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as it is inconsistent with the proviso to 
Section 47 (1), is ultra vires (4) The rule 
also offends Arts. 19 (1) (g)'and 14. We 
shall deal with these points seriatim. 


3. A peculiar feature of the Motor 
Vehicles Act is that practically at the end 
of every Chapter there is a rule maxing 
power and a few of the sections refer to 
the procedure or manner of exercising the 
power as prescribed, Section 68 is in 
Chapter IV of the Act. It has two sub- 
sections and the first provides that the 
State Government may make rules for 
the purpose of carrying into effect the 
provisions of that Chapter. Without pre- 
judice to the generality of the power, 
sub-section (2) specifies certain macters 
with reference to which the State Gov- 
ernment is authorised to make rules It 
may be granted that Rule 155-A is not 
within the purview of any of those speci- 
fied matters. The rule can, therefore, be 
justified only if it comes within the pur- 
view of sub-section (1) of S. 68. The 
phraseology conferring the rule meking 
power is wide and the State Government 
will be competent to make any ruk in 
exercise of this power, the only lirnita- 
tion being that the rule so made srould 
be for the purpose of carrying into effect 
the provisions of the Chapter. The pur- 
pose of Rule 155-A is to lay down guid- 
ing principles for grant of stage carriage 
permits. That subject is covered by Sec- 
tion 48 (1), which authorises the Resion- 
al Transport Authority to grant a stage 
carriage permit on an application made 
to it under Section 46. But the power 
is to be exercised subject to Section 47. 
Section 47 (1) directs that in considering 
an application for stage carriage permit, 
the Regional Transport Authority skould 
have regard to the matters specified in 
Cls. (a) to (f) and also to the repres2nta~ 
tions made by the specified persons and 
the authorities. Clause (a) of sub-se2. (1) 
of S. 47 is “the interests of the public 
generally.” The advantages to the public 
of the service to be provided, the ad- 
equacy of other passenger transport ser- 
vices, the benefit to any particular loca- 
lity or localities likely to be afforded by 
a particular service, the operation br the 
applicant of other transport services and 
the condition of the roads are the matters 
specifically provided which ought +o be 
taken into account by the Regional Trans- 
port Authority in considering an applica-~ 
tion among other things. The purpose 
of the Chapter as provided in S, 48 (1) 
and Section 47 (1) is the selection cr re- 
jection of an applicant for grant or re- 
fusal of a permit as the case may be and 
one of the criteria with reference to 
which this purpose is to be, achieved is 
by taking into account the interests of 
the public generally. What that means 
very much concerns and in fact is basic 
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for the purpose. Laying down principles 
for guidance in the matter of grant of 
stage carriage permit, more especially in 
indicating in broad outlines what publie 
interest generally in the context may take 
in is within the rule making power of 
Section 68 (1). It cannot be said that 
merely because certain matters are speci- 
fically mentioned in sub-section (2) it 
follows, therefore, that the generality of 
the power should in any way be put 
down. Provided the rule made under 
Section 68 is for the purpose of carrying 
out the provisions of the Chapter IV. the 
rule cannot be invalidated on the ground 
of want of power. We are satisfied that 
the Rule is within the power of the State 
Government under Section 68 (1). 


4, But then it is contended that 
since there are sections in the Chapter 
which contemplate prescription and pre- 
scription under the Act means, through 
making rules and since there is no sec- 
tion which specifically provides for pre- 
scription as to laying down the prin- 
ciples of selection. it should not be as- 
sumed that Section 68 (1) bv itself autho- 
rises the rule to be made. The answer 
to this is that when Section 68 (1) it- 
self directly provides for the power to 
make the rule, there is no need for any 
other section to provide for prescription 
as to the laying down of guiding princi- 
ples for grant or refusal of permit to 
rival applicants. We are also told. that 
the grant or refusal of a permit being a 
quasi-judicial power and the discretion 
being vested in the Regional Transport 
Authority by a rule, no fetter can be 
laid on it. The only authority cited in 
support of that is AIR 1964 SC 1573. We 
do not think that it dealt with the matter 
at all. In a passing observation it has 
been stated that the quasi-judicial dis- 
cretion can be restrained or fettered by 
a statute. In the context the court in 
that case did not mean to lay down that 
a rule validly made, which is equaily 
law, could not operate in the same way 
as a statute and control quasi-judicial 
jurisdiction, That case was concerned 
with the administrative direction issued 
under Section 43-A and it was held that 
such direction could not in any way valid- 
ly affect the judicial discretion. Also we 
are of opinion that Rule 155-A does not 
operate to fetter the quasi-judicial discre- 
tion in its exercise. All that it does is 
to lay down certain guides in the matter 
of selection. It does not prevent the 
Regional Transport Authority or the Tri- 
bunal in taking its own view in the light 
of the particular facts and of the guide- 
lines in the rule. As a matter of fact, the 
criteria mentioned in Section 47 (1) them- 
selves are not exhaustive and it cannot 
be said that the Regional Transport 
Authority or the Tribunal are necessarily 
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confined only to the principles’ indicated 
in Rule 155-A. There is therefore, no 
force in the first ground of the peti- 
tioners. 


5. The observations we have just 
made answer the second contention for 
them as well to a certain extent. It was 
pointed out in M/s. S. N. Transport Co. 
v, State Transport Authority, AIR 1957 
Cal °638, that when a statute says that 
an authority must have regard to certain 
specified matters, it means that the autho- 


rity should ` take into account those 
matters. The contention is that the rule 


making authority should not go further 
and make a rule which. will have the 
effect of directing the authority to decide 
a matter in any particular way. If the 
proposition is put in that manner, there 
can be no objection to it. But there is 
nothing in Cl, (2) of Rule 155-A or Cl, (3) 
which compels the authority to decide in 
a particular way as to whether a grant 
should be made or not. All that it savs 
is that if certain circumstances were pre- 
sent, the applicants were liable to be 
screened or eliminated as being unsuit- 
able. No doubt when the sub-rule speaks 
of financial instability, it speaks of in- 
solvency or decrees remaining unsatisfied 
‘las on a certain date. But that does not 
mean that any rule of evidence is laid 
down. All that it means is that if there 
is insolvency or if decrees remain unsatis- 
fied, the applicant should be disqualified. 
There may be cases where even when 
decrees are unsatisfied, the person con- 
cerned may be financially sound and 
stable. The point which the Regional 
Transport Authority is called upon to 
consider is as to the financial instability 
of the applicant and that is the governing 
consideration. We do not understand Cl. 
(2) of the rule to lay down that wherever 
there is a decree unsatisfied as on the 
stated date the person concerned should 
be regarded as a person financially not 
stable, even though the authority is con- 
vinced by other facts that he is financial- 
ly sound. it is said that under Cl. (2) 
of the Rule certain matters have been 
specified for screening but not others 
which may even be graver circumstances. 
But there is nothing in this provision to 
rule out the possibility: of the authority 


taking other circumstances into account - 


for the purpose of screening an applicant. 
We do not think that the grounds men- 
tioned in this provision are the only 
grounds on which the applicant can be 
regarded as unsuitable and, therefore. is 
liable to be screened. It is no doubt true 
that sub-r. (2) says “the applicants shall 
first be . screened.” But that is merely a 
direction that in the process of selection 
the first step should be to eliminate some 
of the applicants on the grounds of dis- 
qualifications of the type mentioned, The 
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vented from’ taking others as well which 
have not been specified but which the 


Regional Transport Authority may con- , 


sider should legitimately weigh with it. 
6. The third ground is that sub- 


rules (5) (i) and (ii) lay down grounds of ` 
do not incorporate .the - 


preference, but 
effect of the proviso to Section 47 (1) 
and thus these. provisions are inconsistent 
with that proviso. We think that this 
is not a correct understanding of the 
effect of sub-rules (5) (i) and Gi). Sub- 
rule (4) itself makes it clear that after 
marks have been awarded under sub- 
rule (3), the applicants should be ranked 
according to the total marks obtained by 
them and then the application should be 
disposed of in accordance with the provi- 
sions of sub-section (1) of S. 47 and that 
means including the proviso to that sub- 
section, 


T. It is then said that Item (F) of 
sub-rule (3) gives excessive weightage to 
new entrants. Apparently the reference 
is to the proviso, which is that if a new 
entrant has made an application for a 
short route other than a town service 
route, no marks shall be awarded to any 
applicant under Cls. (tB) (C) (E) and (FE). 
That, in our opinion, means that it will 
have application only where a new en- 
trant is one of the rival applicants. It 
does not follow from this that if for any 
reason the new entrant goes out of the 
contest, the rest of the applicants, who 
may not be new entrants but fleet owners 
or medium operators, as between them 
marks should not be allotted under Items 
(B), (C). (E) and (F). 


8. The last ground is based on 
Art. 19 (1) (g) and Art. 14. The rule is. 
attacked on the basis that it is unreason- 
able. For instance, it is said that it is 
unreasonable to say that-.a person will 
be financially unstable, if a decree against 
him remains unsatisfied as on a particular 
date. We have dealt with this aspect 
earlier and pointed out how this provi- 
sion should be understood. In that light 
no question of unreasonableness can arise. 
The Regional Transport Authority or the 
Tribunal is not compelled to hold that a 
person is financially unstable when a 
decree against him remains unsatisfied as 
on a specified date. if, on other facts. it 


-is satisfied as to the financial soundness 


of the person. So too, in the matter of 
screening, while if the matters specified 
in Cl. (2) are present, the Regional Trans- 
port Authority may screen a person, 
those matters are not exhaustive. Jt may 
also be pointed out that if any of these 
circumstances which may otherwise 
render a person liable to screening is 
sufficiently explained away. the Tribunal 
is still bound to screen a person, We are 
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of opinion. that the provisions we have 
referred to are not shown: to be unrea~ 
sonable or arbitrary. We hold, therefore, 
that Rule 155-A is not violative of Arti- 
cles 19 (1) (g) and 14, 


-9. . The view we have re as’-to 


‘ the validity of the Rule receives suport 


from M/s. Ghouse Miah v. Regional 
Transport Authority, Cuddapah, AIR 1963 
Andh Pra: 263. The State of © Andhra 
Pradesh has’ framéd a similar rule ‘the 

validity of which has been upheld on 
identical reasons which have prevailed 
with us. We may also’ refer to Eanta- 
singh v. State of Madhya Pradesh, AIR 
1958 Madh Pra 193 and Gopal Chandra 


v. State of West Bengal, AIR 1962 Cal - 


183 where a rule’ giving preferenze to 
viable unit, other things being equal, was 
held to be valid, 


10. In the light of this judgment, 
we will proceed to consider each cf the 
petitions on its merits. 

W: P. No: 3629 of 1969:— 

The petitioner herein was the grantee 
at the hands of the Regional Transport 
Authority. The authority preferred the 
petitioner on the ground that it- is čo- 
operative society for Harijans kaving 
only one bus, fully equipped workshop, 
principal place of business. at Erode, one 
of the termini of the -route, which 1s 
Erode bus Stand to Kunnankattuvalasu 
(via) P. S. Park, Railway Station etc, 
a small sectoral qualification and 2} years’ 
experience as well. The’ authorit; y ob- 
served: — 

“In re to the big fleet owners 
(of whom the 2nd respondent war one) 
namely applicants Nos. 5, 3 and 2 and also 
applicant No, 8 who has been - granted 
permit recently, I would -prefer the. Co- 
operative Society and that is o2 the 
Harijans, who have all the qualifications, 
even though scores a little less because 
of its being a'one bus operator ard the 
need to. make the Co-operative Society 
viable in the name ‘of social justice.” . 
The 2nd respdhdent’s appeal to the Tri- 
bunal was allowed. The reason that pre- 
vailed with the Tribunal was two-fold. 
It pointed out that the 2nd respondent 
having scored 7.50 marks as against the 
5.70 marks obtained by the peticioner, 
the difference in the marks itseli was 
sufficient to show that for the purpose of 
the proviso to Section 47 (1), other things 
were™ not equal. It also said that the 
question of size, though relevant was not 
disposed of by the - Regional Traasport 
Authority properly. In-the view of the 
Tribunal, the. petitioner having been 
awarded a mark for having a viable unit, 
it could not again press the fac into 
_ Service and get a double advantage, 


It is urged before us that the 


Tribunal misdirected itself because ‘Ht pros 
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ceeded on the basis that elimination of a 
fleet owner on its size was not a relevant 
factor and that in any .case it failed to 
see that the marks given under R, 155-A 
did not cover the entire area of the 
matter that could or should be taken into 
account under Section 47` (1). In the 
abstract ‘the two grounds urged do. not 
appear to be unreasonable or unsound. 
This Court in S, A. No. 154 of 1970, V, M. 
Palaniswami Nadar and Sons v. S. V, R. 
Transports, Madurai observed: 


“It is not in dispute that classifica- 
tion for ‘the purpose of selection as 
medium operator and fleet owner is re- 
levant. It may, in particular cases, pe 
desirable. to prefer medium operators to 
fleet owners, The Tribunal was defini- 


tely of opinion that fleet owners should 


not -be preferred for the route. If that 
ground stands, no- -further comparison 
could at all-arise between Madurai Deva- 
kottai Transports (P) Ltd, and the suc- 

cessful appellant before the Tribunal.” l 


'But that is not what the Tribunal in this 


case has observed. . It did not say that 
having regard to the circumstances relat- 
ing to'the particular route it-was neces- 
sary to select a new or medium operator 
in preference to.a fleet operator. But ‘it 
said the marking system which now pre- 
vails itself gives weightage to a small 
operator who has not got.a viable unit, 
and that being the case, there is no 
reason why a similar weightage should 
be given over again. That reasoning is 
to be found in the following remarks of 
the Tribunal: . 


“After having. obtained marks for 
having .a viable unit, the same point can- 
not be urged to give preference over the 
2nd appellant. If weight is to be given ` 
for the:smaller unit of respondent as 


‘against the larger unit of the 2nd appel- 


lant, it would amount to giving weight 
twice for-the same point, vo. 

We see nothing wrong in that approach 
of the-Tribunal. The Tribunal did not 
misdirect itself that the size of an opera- 
tor was not a relevant factor which could 
be taken into account. On the other 
hand, it has pointed out that it has been 
taken into. account: while assessing the 
marks of the rival. applicants. But then, 
the Tribunal went on to ‘say:— 


“The difference in the marks itself 

is sufficient to show that other conditions 
are not equal.’ : 
Apparently this has polecenae to the pro- 
viso to Section -47 (1). As to that matter, 
the Tribunal again in its order has ap- 
plied its mind. After noticing. Tamil Nadu 
Transport: v. ‘Coimbatore Motor Transport 
Co-operative Society, AIR’ 1964 Mad 385 
it concluded:— 

“The marks obtained by the 2nd ap- 
pellant and 2nd respondent would show 
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that they are not equal or even approxi- 
mately equal’so as -tọ give preference to 
the Co-operative Society relying under 
proviso, to: Section 47 (1).” , 


` 12. 0 It may, .be pointed out, as we 
have in a way done earlier, that in deter- 
mining whether other things are equal 
for the purpose of application of the pro- 
viso to Section. 47 (1), the marks. alone 
should not be the basis, This is because 
sub-section (1) of S; 47 mentions matters 
some of which. do not get into the mark- 
ing system. , Also the matters mentioned 
in sub-section (1) of that section are not 
exhaustive. In determining. therefore, ‘in 
the context of the proviso to Sec, ‘47 (1) 
whether the applicants are. of equal 
merits, not only the. marks but also other 
relevant circumstances ` will have * to be 
taken into account. 


13. But in this case it Gees nai ap- 
pear to -have been urged -before the Tri- 
bunal that any other. circumstances exist- 


ed and that it was called upon. to ‘con- - 


sider them..' It was for the petitioner to 
have placed’ the facts and -circumstances 
which would bring about equality -which 
would entitle it to invoke the Pretercnga 
embodied in the proviso. 


14. -On that view: the petition -is 
dismissed -with costs of the 2nd: respond- 
ent: Counsel’s ‘fee: Rs, 100/- W..P. -Nos. 
4861 of 68 and 1378, 1663.and 3280/69. 
‘The*petitioner in W. P, No. 4861 of 1968 
was the grantee in. the first ‘instance. 
There. were four appeals against the 
grant. : The Tribunal dismissed the ap- 
peals. but at the same time set aside also 
the permit granted to the petitioner in 
W. P. No. 4861 of 1968. The ground for 
dismissal of the appeals. was that the ap- 
pellants had not: produced tax- clearance 
certificates under sub-rule (2) of R.-155-A, 
The permit was. set: aside on the view 


that the grantee was.a fleet owner and 
a further grant would make him a mono=. 


polist on the route: 

15.. The rule was wade, by G. O. 
Ms. No. 1427, Home, dated May ‘13. 1968. 
It was published in Part V, page 512 of 
the Fort St. George Gazette, dated May 
15, 1968, the hearing before the Regional 
Transport Authority was on May 31, 1968. 
This question of: production of the tax 
clearance cartificates arose for the first 
time under the new rule. There was a 
broad sheet as it is called which. exhi- 
bited that in some cases: at least taxes 
had been paid. But.the Tribunal. thought 
‘that..because tax clearance certificates were 
not produced in respect of all the buses 
the appellants -before it were screened.. 


16.- We think that ‘the disposal in 
that manner is not in accordance with 
law. Sufficient opportunity should have 
been given to the appellants for produc- 
ing the tax clearance certificates, After 


P. Pillai v, S: M. Shamsuddeen =.” 


A.L R. 


all the question that the: Tribunal was 
called: upon' to consider was about -the 
financial: instability of the appellants. To, 
get tax clearance certificate, it; would 
take some time. We think that justice 
demands that the order of. the Tribunal 
should be set aside and the appeals re- 
mitted to its file for fresh disposal. Ac- 
tually, in one of these cases. the . tax 
clearance certificate was produced on 
June 1, 1968. But this does not appear 
to. have been taken into account, though 
the order was dated- June 3, 1968. So far 
as the petitioner in W, P. No. 4861 ofl- 
1968 is concerned,. we are satisfied that 
as the order of the Tribunal ‘screening 
the appellants before it is set aside, the 
petitioner: should also be given a fresh 
opportunity to defend himself. . 


17. The petitions. are Aherefore 
allowed. The appeals will now go. back 
to the Tribunal for fresh disposal. No 
costs. 

W. P. Nos: 845 and - 1211 of 1969. 

- 18. Just as in W. P. Nos, 4861 of 
1968 and the connected. petitions, in these 
cases too, the -- Tribunal set aside the 
grant made to the ‘petitioner in W. P. 
No, 845 -of 1969. But the.Tribunal also. 
pointed out that that the appellant before 
it. was rightly screened as he had not 
produced the tax clearance certificate, But 


having regard tothe fact that the Rule 


relating -to the screening. has -just then 
come into existence. ` We think that fur- 
ther opportunity should have been given 
to the appellant before it for producing 
proper ‘clearance certificate, On that view, 
the order of the Tribunal is set aside and 
it is directed to restore the appéal on file 
for fresh disposal. We also set aside the 


` order reversing the grant to the peti- 


tioner in W. P. No. .845. of 1969 with a 
direction that the Tribunal will hear him 
over again and the entire matter will 
be disposed of on the merits.. 
19. The petitioners are allowed on 
these tenmi. No costs, -. . 
Pefitions allowed, 
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“parthisarathy Pillai, Petitioner v. S, M, 
Shamsuddeen, Respondent. l 


Civil Revn. Petn. No. 38 of 1970. D- 


. 11-2-1971 against decree of Small Cause 


Court, Madras in H. R. A. No. 175 of 1969, 

. Houses and Rents. — Madras Build- 
ings (Lease and Rent Control) Act (18 of 
1960)..S. 25 — Finding of the appellate 
authority that the premises -are residen- 
tial and the landlord’s s requirement of the 
same for his own use is bona fide is not - 


HO/10/D908/71/GNB/SSG 


W 


= 
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fiable to be set aside in révision. 1357-1 
Mad LJ 158 and AIR 1967 Mad 421, Rel, 
on; AIR 1952 Mad. 413 (FB), Ref. 


(Pawa.-2) 

Cases Referred: Chronological Paras 
(1967) AIR 1967 Mad 421 (V 54)= 

1967-2 Mad LJ 286, R, Durairaju 

v. S. Palaniappa Gounder. . 
(1957). 1957-1 Mad LJ 158 = 70 Mad - 

LW .210, Sasivarna Thevar - Vs 

Ponnu ee 
{1952) AIR 1952 Mad 413° (V 39) =. 

65 Mad LW: 242. (FB), Dakshina- i 

_ murthi y. Thulja. Bai -- 2 


K. N. Balasubramanian. for Peti- 


toner: I. A. Salam, I. A. Quayam and 
A. .5..Bibi Jan,- for ` Respondent, 


--ORDER:— The tenant is- the peti- 


tioner. .The respondent herein (landlord) 
filed H. R. C, No; 1167 of 1968 om the 
file of the Sixth Judge. Court of Small 
Causes, for eviction of the tenant on the 
grounds of (1) requiring the premises for 
hissown use and (2) default in payment 


of rent. The-case of the landlord is that 
he purchased the house -on 3-11- 
1967 for his own occupation, ` -that 
he is residing in ʻa rented - Louse, 


and that the tenant has also committed 
default in payment of rent from Ncvem- 


ber 1967 to February 1968. The tenant. 


filed a. counter denying default anc also 
the-"requirement by the landlord of the 
building for his own use, . The Rent Con- 
troller found that “the tenant - com- 
mitted default in payment of rent. 
He held that-:the -landlord recuired 
the building for his own: use and he also 
gave a valid notice to quit. In the.-esult 
the landlord’s application ‘was allowed. 
The tenant filed H, R. A.. -No, 175 of 1969 
to the appellate. authority. ` It- was con- 
tended: by the tenant that the: premises in 
question was only a. cattle shed. and not 
a residential: house, that he was carrying 
on the-business of milk vendor‘fer the 
past .20 years- having-20 head of cattle. 
and that the application -of the Jardlord 
was not bona fide. The appellate eutho- 
rity confirmed, the order of the Rent Con= 
troller and dismissed the appeal. 

2: “The tenant filed the above civil 
revision petition and his. contention is 


that the building’ in question is not a re-. 


sidential building, ‘that the dominant in- 
tent of letting the building is for. = non- 
residential ‘purpose, ‘that the buildmg is 
used. for’. tethering a large numter of 
cattle, that He has been carrying or milk 
business, and'that the requirement of- the 
Jandiord is not bona fide. The learned 
counsel for the petitioner reférred te Sec- 
tion 282 of the City Municipal Act-ta show 
that licence has been issued for the ‘place 
.in question: :for. keeping the animals, 


and that this: would show that :the domi-. 


-© nant.intent of. the landlord in letting. the 


premises is for’a non-residential purpose, 


C, C. Fund v. Union. Territory of Pondicherry 


Mad. 99 


In this connection, the learned counsel 
referred .to. a judgment of a Full Bench 
in Dakshinamurthi v, Thulja Bai, 65 Mad 


‘ LW 242 = (AIR 1952 Mad 413 (FB) where 


the test to determine whether the build- 
ing is a residential or non-residential is 
set out. If the ‘letting is for non-residen- 
tial purpose; there is no provision in the 
Act to enable the owner seeking to oc- 
cupy the building for his own use, The 
attempt of the tenant. therefore, is to 
establish that the letting was.for a non- 
residential purpose to deprive the land- 
lord of his right to claim the premises 
for his own use. -The appellate authority 
relied on the evidence of P. W. 1 (land~ 


' lord) that. at the time of purchase he: ins- 


pected the premises: and- found that there 
were four pucca..rooms in-the building 
wherein the tenant was residing and a 


vacant space where the tenant was tether- 


ing his cows, and that the property tax 
receipts which were perused by him at 
the time showed that the building in 
question was assessed as a residential 
building and not as a cattle yard, ‘The 
appellate authority further found that the 
landlord has no other building except the 
building purchased by him for the pur- 
pose oi- his own occupation, that he is 
living in a’ rented house and that his re- 
quirement of. the. building is bona fide, 
The appellate authority is justified in up- 
holding the landlord’s | contention. Follow- 
ing’ the decisions-in Sasivarna Thevar v. 
Ponnu, 1957-1 Mad LJ 158-and R., Durai- 
raju vV. S. Palaniappa Gounder. 1967-2 
‘Mad `286 = -(AIR 1967 Mad 421), I hold 
that the dacision ‘of the- appellate autho- 


rity is not liable to be set aside in revi- 


sion. The civil revision petition, there- 
fore, fails and is dismissed. There will 
be no ordér as to costs. 


Petition dismissed, 





‘AIR 1972. MADRAS m (V 59 C29) 
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Chockanathan Chit Fund and Finance 
(P): Ltd... Pondicherry and others, Peti- 
tioners v. Union -Territory of Pondicherry, 
and others, -Respondents.. . 


Writ Petns, Nos. 3306 & 3475 of 1968 
and 99, 1068, 1092, 1952 to 1954 and 2743 
of 1969(P). D/- 29-1-1971. 

(A) Constitution of India, Sch. 7, 
List 3, Entry 7 — Contracts — Pondi- 
cherry Chit Funds: Act falls under Entry 
7 of. List 3 and. not under Entry 45 of 
List I or Entry 30 of List 2— It is within 
the legislative competence of the State 
legislature — .(X-Ref:— Sch. 7, List 1, 
Entry 45 and Sch..7, List’ 2, Entries 30 


and 34) — (X-Ref:— ‘Art, ` 246) — Bois 
10/JO/E354/71/LGC ` . 


100 Mad, [Prs. 1-2] C. C. Fund v. Union ‘Territory of Pondicherry. 


Ref:— Pondicherry ‘Chit Funds. Act (18 of 
1966), Pre.). AIR 1961 Mad 8 & W. P. 
Nos. 1125 to 1127 of 1967 (Mad);. Rel, on. 
(Para: 7) 
Eo The Act does not fall also undef 
Entry 34. of List 2 as there is no ques- ` 
tion of gambling in running- Chits. The 
system only: provides an easy facility to` 
. raise. money and promote thrift in the 
subscribers, < - ©. (Para 7) 
-| (B) Pondicherry Chit -Funds Act (18 
of 1966), Pre: ‘— ‘Validity of-the Act’. — 
Provisions of: the. Act- are’ not unréason~ 
able —— Thė Act is intended. to provide a 
measure of safety for the subscribers ‘to’ 
chit fund transaction — The ‘provision of 
S. 12° requiring the -foreman to furnish 
security -is in the- interests of the large 


body of - subseribérs ——. (X-Ref:—- Sec- 
tion 12) —.(X-Ref:— Constitution’ of 
India, Art. 19 (1) (g)).: (Para 8) 


(C). Pondicherry ‘Chit Funds Act (18 

of 1966), S. 52 —-. Validity of — Sec. .52 
enabling any person to inspect the docu- 
ments kept by. the Registrar, and obtain 
a copy of such documents, is not so obno- 
xious as to be struck down —, Chit Fund 
transactions are. not secret transactions | 
and there can be no ‘objection to any per- 
son obtaining copy of any document from 
the. Registrar —— (Constitution of India, 


Art, B 1966-1. Mad LJ 313,. Overruled. 
»  , (Para 9) © 
Cases Referred: Chronological ` Paras 


(1967) W. Ps.. Nos, 1125 to 1127 of, ~.. 
1967 = .41:Com Cas 890.. (Mad). 6,7 
(1966). 1966-1: ‘Mad-LJ 313,: Tuticorin - 
T and. C Corpn, ' (P) Ltd. We State 


of ‘Madras . - D, 9. 


(1962) AIR, 1962. .Andh Pra 406% , 
(V 49), = 1962-} Andh WR 244,. = 
- G, K. Naidu v, C.-K.. Mouleswar - 4 
(1961). AIR 1961 Mad 8 (V 48) = - | 
1959-2 Mad LJ 455, Sajjan Bank 
(P) Utd., Alandur v. Reserve Bank 
of India Madras v 
(1958) 1958-2.Andh WR 5 ILR -à 
(1958). Andh Pra’ 409, “Dhicosa _ 


Narasimlog v. Yalela Rajanna ` 24 


(1937) AIR 1937 Mad 364 (V 24)= 
‘1937-1. Mad LJ 163; Ramanatha 


Ayyar v. Narayanaswdmi Ayyar-. ` 2, C 


(1935) AIR: 1935 ‘Mad 385 (V 22)=. 
68 Mad LJ 283, Hapbavan Pattar 
V, Arumugham 9. Y 


K. K. Venugopal.. iy, 
raman & M. Kalyanasundáram, -for Peti~ 
tioners; The Govt. Pleader: of Pondi- 
cherry, for Respondents, i 


_ ORDER:— The petitioners in each of 
-~ the above writ petitions are companies or 
firms conducting chit funds of all classes 
in the State of Pondicherry. and the pre- 
sent writ petitions are for the issue of a 
writ of Mandamus restraining the Union 
Territory of Pondicherry from enforcing 
the provisions of the ‘Pondicherry Chit 


‘profitable . investments. 


R.: Venkata: l 


_ foreman ‘has to face the loss. 


Funds Act 1966. Under the Constitution 
(Fourteenth Amendment) Act, 1962, 
Pondicherry was constituted . as a’ Union 
territory and de jure transfer of Pondi- 
cherry State to.the - Indian Union was 
made on 16-8-1962, The Legislative As- 
sembly of the Union Territory. of Pondi- 
cherry constituted under Section 18 of 


-the Government of Union Territory Act 
1963, has’ made the. . Pondichery Chit~ 


Funds Act 1966 which received the assent 
of the President on- 14-2-1967 and became 


‘law on 1-10-1967. -The ‘provisions of the 
_ said Act were enforced and the present 


writ petitions are filed for the : maa 


relief. - 


2. an the. Bertine are of ‘the same 
pattern ‘and we shall ‘take up‘the allega- 
tions in W.-P, 1068 of 1969:, The system 
. of chit funds has been in existence. for 
over 100 years. Broadly stated, the- peti- 


_tioners are.-carrying on business in the 
_ shape of chit running -transactions, The 


person -who organises the. chit business is 
called the stake holder or the foreman. 


A: certain. number of- ihdividuals join tox ` 
gether and subscribe:in daily, weekly or 


monthly ‘instalments. for a fixed period 
of days, weeks or.months. On a date 
appropriate to each’ class; auction is con- 
ducted in respect of the total of the sub- 
scriptions of any one instalment less cer- 
tain discounts. The subscribers bid af 


. the’ auction: and -the lowest bidder gets 


the: amount, “The difference between the 
collection- and- the bid is distributable 
among :the -other subscribers. The bidder 


(prize winner). draws the money on his 
‘furnishing security for the payment of the 


further:instalments for the duration . of 
that chit. This form of. transaction. is 
widely prevalent and affords an oppor- 
tunity ‘to subscribers both to borrow on 
reasonable terms as it were and to make 
The conduct of 
this business ‘is on these lines: The’ fore« 


_man:takes upon himself the responsibility 
of conducting the chit'‘and financing the 


chit transactions. -He gets a commission 
of 5-per-cent, of the: total chit amount. 
He has to finance every auction, even 
though - some of the subscribers may be 
in default and to pay the. full amount 
of the prize..money even. if the collec- 
tions fall short. To that. extent’ he--has 
to advance his own moneys. -If the secu- 


rity.given by a prize winner proves, use- - 


less or the amount is irrecoverable,. the 
The fore- 
manrhas to: enforce the security, if need 
be; -by filing suits. This in short is the 
scheme of chit run by- the petitioners, 


This system is referred -to in a. number | 


of., decisions particularly in -Raghavan 
Pattar -v. Arumugham, 68 Mad LJ 283 = 
(AIR 1935. Mad -.385):. Ramanatha Ayyar 

v. Narayanaswami Ayyar. AIR 1937 Mad 
364: .Dhoosa.. - Narasimloo V, 


A.LE, 


Yalala | 


:P 


—~ 


_ subscribers, 


. and non-prized subscribers. 


1972 
Rajanna, 1958-2 Andh WR 5 and G. K. 
Naidu v. C.-K, Mouleswar, - — ~962., 


‘Andh Pra. 406. 


3. . The Pondicherry Chit Finds 
Act 1966 is practically a copy of the 
Madras Chit Funds Act, 1961. The said 
Pondicherry enactment is in substance as 
follows, “Chit” is defined in Secticn 2 
and “chit agreement” is defined in Bec- 
tion 2 (3). Under Section 3 by laws of 
Chit Funds signed by the foreman have 
to be registered ‘with the Registrar of 
Chits. Under Section 6, every chit agree- 
ment signed by the subscribers or by 2er- 
sons authorised in that behalf by the 
subscribers and the foreman shall'be Aled 
with. the ‘Registrar. . No business of chit 


can be commenced unless a certificate of. 


commencement is obtained from the Re- 
gistrat under Section 7. Copies of any 
laws and chit agreements have.to be piven 
to all subscribers. under Section 8. Under 
Section 10 the Minutes of the proceecings 
of every drawing shall be drawn:-up and 
entered in a book to. be:kept for that 


- purpose and shall be signed by the. tore- 


man and all the subscribers. A cory of 
minutes shall be | 
Chapter IH containing Sections 12 to 18 
deals with the- duties and liabilities o7 the 
foreman. Under Section 12 of the Act 
the foreman has to furnish security or 
deposit or invest in Government securities 
of not less than half of the chit amount. 
Under Section 13 the foreman is enfitled 
to a commission not excéeding five per 
cent. of the chit amount. ‘ The duties of 


the. foreman, his liability and thé tooks- 


he has to maintain. are all provided in 
Sections 14-to 17, ` 

Chapter IV consisting -of Ss. 19 =0. 22 
deals -with the obligations of non-prized 
Chapter V relates to the ob= 


ligations of the prized subscribers. The 


duties of prized subscribers are contained: 


in Sections 24 and 295.. Chapter VI deals 
with the transfer of rights of foreman 
Chapter VII 
relates to termination of chits. In Chap- 
ter VIII the right of the subscriber to 
examine the chit ‘records and the’ rezords 
which. the foreman has to maintdir are 
provided. Chapter IX relates to winding 
up of chits. Section. 38.therein: mertions 
the circumstances under-which ,chits can 
be wound up by court,’ The procedure 
to be followed is indicated in the various 
sections of the. said chapter. Chapter X 
deals. with the appointment. of -Director 
of Chits. Inspecting | officers,- Registrars 
and Chit auditors.: Section 52- therein 
authorises any person to inspect the. docu- 
ments kept. by the Registrar and cbtain 
a copy -or extract -of any document zerti- 
fied by the Registrar.. Chapter XI is a 
Miscellaneous Chapter dealing witk ap- 
peals,- penalties, the rule making power 
and various other matters, 


C..C, Fund v, Union Territory of Pondicherry 


filed with Registrar. - 
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4, Mr. K. K. Venugopal appearing 
for the petitioners, raised the following 
contentions, . (1) The State Legislature 
has no power. to make the impugned en~ 
actment, as the enactment will fall neither . 
under Entry 30 -(money lending and 
money lenders) nor under -Entry 34 (bett- 
ing and gambling) of List II but falls 
under Entry 45 (banking) of List I. 
(2) The requirement under Section 12 of 
the Act calling upon the petitioners to 


‘deposit or: furnish. security for half of 


the chit amount is onerous and unreason- 
able ‘and violates the rights to carry on 
their business, (3) The filing of chit agree- 
ment with the Registrar and maintenance 
of other records is expensive and destroys 
or wipes out the-small margin of profit 
which the foreman- gets, (4) The fixation 
of five. per cent, as remuneration of the 


- foreman is an unreasonable restraint on 


his right. to carry on his business under 
Art. 19 (1) -(g).. (5) Sections 27, 28 and 
29.in so far as they interfere with the 
discretion of- the foreman are onerous. 
{6) Section 37 operates as an unreason- 
able restraint on the right of the foreman 
to carry on his business, (7) Section 52 
is violative of Art, 14 of the Constitution. 


-(8) The provisions of the enactment were 


not ‘discussed “in the Legislature clause 
a ~ and ` therefore the Act is in-. 
valid. 


Mr. V miro ‘referred to a number 
of ‘cases to show the nature of chit funds 
and the position of the foreman in such 
chit ftinds. He referred in particular to 
68 Mad LJ 283 = (AIR 1935 Mad 385) 
where it was, held:, ` 


- “that in essence the person who offer- 
ed the highest discount and thereby bė- 
came owner of the chit fund was a pur- 
chaser at an auction, and that the con- 
tract was one. .of:sale and not one of 
borrowing.” . : 

To the; same- effect are the ians 


“In AIR 1937 Mad 364 and 1958-2 Andh 


WR 5. In AIR 1962 Andh Pra 406, it was 
held that the foreman was in the position 
of a.trustee and on his insolvency the 
Official Receiver has no right to enforce 
the security given. to the foreman by the 
subscriber of a chit, 

5. The validity of the Madras 
Chit Funds Act 1961 from which the im- 
pugned. Act was copied, , has been. upheld 
by. -this . court in Tuticorin T. and C. 
Corpn. (P) Ltd. y, State of Madras, 1966- 
1 Mad LJ: 318. Thè only. provision that 
was held unconstitutional was Sec, 52, 

6. As the.impugned enactment is 
a copy of the Madras Chit. Funds Act 
1961, we issued a notice to the ‘Advocate 
General. Madras who appeared and sup- 
ported the enactment practically on the 
same lines-as that done by Sri V., K. T. 
Chari in W. Ps, Nos. 1125 of 1967 ete 
(Mad) -batch. peo Re SE ae = 
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cae On the legislative competence 
of the State Legislature to-enact the im- 
pugned law, we have held in W. P, Nos. 
1125, 1126 and. 1127 of 1967 ‘(Mad) ‘that 

the Madras enactment falls under Entry 7 
‘fof List III and not under Entry 30 or 
Entry 26 of List I. "We are of opinion 
that the impugned enactment does not 
fall under Entry 34 of List JI as there 
is no question.of .gambling. in running 
chits: .The system only provides an easy 
facility to raise 
thrift in the subscribers. We are also. of 
Jopinion that running -of chits does not’ fall. 
under Entry 45 of list'I,.as the essence of 
a. banking business, : ‘namely; ‘receiving 
money on current ‘account for deposit 
from. the public -repayable on demand. 
and withdrawals by- ‘cheque . or draft or 
otherwise, is. absent in. running chits — 
Vide Sajjan Bank (P) Ltd:- Alandur’ v. 


Reserve. Bank a Pios. Madras, AIR. 1961 


Mad 8, 
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money "and ‘promotes ` 


R The Act {s iendea. to o l 


a measure of safety for the ‘subscribers 


to .a.chit fund transaction, When a per- 


-lson. starts operating: a chit transaction 
as the stake-holdér or.a foreman.- he 


takes upon himself certain . responsibili- > 


ties. At. the same time he is entitled .to. 


A.LR. 


to realise the money “due to: them, they 
are entitled.to file suits for -recovery of 
money due to them, and, when some of 
them are paid in- execution of the decree 
obtained against the idreman, the fund 
is depleted to that extent, the chit cannot 
be continued thereafter and ‘the other 


subscribers will be seriously prejudiced. . 


It is to.avoid such. a contingency that the 


provision relating: to. winding up is in- 


troduced, . so. that there. can be an equit~ 
able distribution.. We consider that wind- 


‘ing up is absolutely. necessary. In similar 


enactments, provision for winding’ up ‘has 
been made. We do not see. anything 


- objectionable in, this- Chapter, 


9, -Regarding S. 52 in the Pondi- 


cherry. Chit Funds. Act .1966:‘similar to - 
the: one in’ the. Madras. Chit Funds Act 
“which has been struck- down in 1966-1 
-Mad LJ 313. we consider that Section 52 


is not so obnoxious'as::to: be struck. down. 
Chit. fund. ‘transactions are not: secret 
transactions and there can be no- objec- 
tion to‘any person obtaining copy of. any 
document from. the Registrar. 


10. : The’ writ ‘petitions are -dismis< _ 


sed with: costs, one set). Counsel's fee 


Rs, 250/-, 


_ Petitions dismissed, 


certain benefits which, are. considerable,’ ee 


‘We can 
those provisions which. call upon the 
foreman to register the by-laws. of the 
chit, furnish security as required by Sec~ 
tion 12 and obtain a. certificate of com- 
mencement. from the Registrar, Strong 
objection was taken to Section 12 of the 
Act requiring the foreman to. furnish’ se- 
jeurity. . This -provision ‘is' absolutely 
necessary to. ensure ‘fulfilment of the ob- 
jections; of the foreman. ‘The foreman 


receives at each instalment -of ‘the chit - 


transaction a” large: -- amount. of money 
which he has under the rules to’ disburse 
to the prize ‘winner. less. Certain deduc- 
tions. 
~ [bis obligation in this regard, -the nume- 
rous subsčribers ‘to the chit fund will- ‘be 


find nothing objectionable in , - 


~~ 


‘Tf the foreman fails to carry: out a 


left without- “any remedy except by way. 


of preferring ‘suits, which’ iri some cases 
will be fruitless. It is true ‘that this pro- 
vision calls upon. the foreman to’ provide 
security ~-even.-in advance of his com- 
mencement of ‘the chit - business, The 
foreman is at liberty to realise ‘the-whole 
amount of the. security by- taking to him- 
“iseli the prize at the first instalment, ‘This 


provision requiring sectirity. to be furni=. 


shed, in our opinion, is in the’ interests’ of 
the large body of subscribers. The other 
provisions. sought to be attacked cannot 
be said to be: unreasonable.. 


tioners, however, 
chapter relating tothe winding. up has to 
be struck-down. Under- the system of 
running chits, if subscribers are not able 


: Mr, Venu~ 
‘gopal, the learned counsel for the peti- - 
-contended. that -the - 


_ tion. 
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E RAMAPRASADA RAO. J. 
H M. Pattabiraman, Petitioner `v. The 


- Accommodation - Controller, Madras ene. 


another, -Respondents. - g 


Writ Petns. Nos. 4487 and 4488. of 
4970, D/- 24-6-. 1971, - 


(A) Constitution: of India, “Act. 226 nt 


| Speaking orders — Quasi-judicial tribu- - 


nals and authorities e.g. Aécommodation 


‘Controller must not lightly reject- petitions 


by passing a non-speaking order which is 
totally ‘bereft*of any reasoning, AIR 1971 
SC 862, Rel. on ` 
7 “Such. reasons ought to form part and 
parcel. of, the order itself... (Para. 2) 


` (B). Houses and’ Rents —- Tamil Nadu 


' Buildings (Lease and Rent Control) Act - 


(18 of 1960). S: 12 (1) (b) — Recovery of 
possession ‘by. landlord for. reconstruction 


of building. — Alteration when ‘amounts 


to reconstruction, ` 


When according to - sdinetioned -plan 
of a building, its-roof is to be removed 


_ and is to be substituted anid-this is'to be 
. followed , up’ ‘by: a variation ‘of the space 


content of the. ‘quondam : building, -then 


. undoubtedly the entire process- involves 


not only- demolition but also” reconstruc- 
eee”) 1 Mad LJ 587, Applied. . 
ae > 


JOKO MSSGIRSK. Er 


(Para 2) 


biad 


1972 

Cases Referred: Chronological Paras 

(1971) AIR 1971. SC 862. (V 58)=- 
1970-3 .SCR 40, ‘Travancore. _ 
Rayons v. Union of India... — . 2 


A 1969-1 Mad LJ 587 = 1969 
-Ren CJ 640, Selvaraj V. Narsimha 
Rao. - 1. -4 

(1965) 1965-1 Mad L 18. = 77 Mad . 
LW: 632. Ramachandran v. Kazim `> ` 
. Khaleeli .. 1.4 

G, Narayanan and K. Gopal, for Peti- 
tioner: T..Sathiadev, Asst. Govt, pe 
for. Respondents. _ 


ORDER:— These two “writ petitions 
are connected. The. petitioner is the 
owner of premises No. 33, Office Venzata- 
chala Mudali Si, Triplicane. Madras. He 
is living in the. ground floor of the pre- 
mises and the first floor is in the oc- 
cupation of the second respondent, who 
is a Government allottee. THe pcrtion 
in the occupation of the second respond- 
ent consists of a hall. verandah, kudam, 
living room. bed room etc. The petitonér 
with the intention of demolishing the first 
floor and reconstructing it has sought for 
permission from. the \Corporatior of 
Madras to effect such alterations and ulti- 
mately obtained sanction’ therefor under 
building plan .No, P.2597 of 1970 dated 
28-7-1970. 
ent was an allottee of the premises 
through the Government, the petit.oner 
applied to the first respondent for. deli- 
very of possession of the’ same and. effec- 
tively asked for a release of the first floor 
from the provisions of the Tamil Nadu 
Buildings (Lease and Rent: Control) Act 
1960. In fact, the application was made 


under Section 12 (1) (b) of the Act. The. 


Accommodation Controller is said to have 
inspected the plan and enquiréd the peti- 
tioner and- ultimately was of the view 
that the petitioner’s request: for release 
could not be granted. The'order of the 
first. respondent reads thus: — 


“With reference to your peiton 
cited, you are informed that your ‘request 


for release’ of. the premises under Sec- . 


tion. 12 (1) (b) of the Act has not been 
complied with. The Corporation sanc- 
tioned plan bearing No. B. A. 2597/70 
dated 21-5-1970 is returned herewitn,” 

The petitioner is aggrieved as against the 
said order of the ist respondent and has 
come up to this court to quash the same, 
The case of the petitioner is. that as the 


Yepairs to be undertaken by the petitioner 


are not to.be barely. characterised as re- 
pairs and alterations. but would tant- 
amount to a, demolition of a porticn of 
the building and reconstruction of the 
same resulting in the identity of the ori- 
final building being- lost.and instead a 

new building being set up. It is arped 
that the cubicle contents of the ge also 
Re enhanced and the roofing will ‘be 
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But, as the second respond- | 
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completely changed from tiled roofing to 
Madras terrace roofing. and the real pur- 
pose of the proposed alterations are effec- 
tively for demolishing and reconstructing 
the building and not with any other 
oblique. purposes.. Many contentions were 
raised ky the petitioner in-support of his 
application for the rule amongst which 
the main. contentions are as follows, The 
first respondent who is dealing with rights 
of parties and who is indeed a. quasi« 
judicial tribunal ought to have given rea~ 
sons for rejecting the. petition of the 
petitioner and ought not have summarily 
rejected the same without making it 
known to others including this court as 
to what prompted him to. yeee the ap- 
plication. 4 


The:second objection which 1 is  formid- 
able on facts is that.on:a casual inspec~ 
tion of the sanctioned plan and the nature 
of the alterations contemplated, the work 
to- be undertaken by the petitioner is to 


.demolish and reconstruct a building which 


includes a part of the building under. the 
Act ana that. therefore the first respond- 


ent has no option, in such cases except 


to grant the request; as a private tenant 
placed. under such similar circumstances 
has practically no remedy in law if such 
an application filed for eviction before the 
appropriate authority is bona fide and not 
oblique. Reliance is placed on Selvaraj 
v. Narasimha ‘Rao, 1969-1 Mad LJ 587, 
Reference is also made to the decision in 
Ramachandran v. Kasim Khaleeli, 1965-1 
Mad Li -78. for the proposition that the 
removing of roof of a building and putting 
up another roof in substitution . thereof 
amounts to demolition of the building. 
Learned Government Pleader would state 
that, no doubt, the order is non-speaking, 
but, in the circumstances it should be 
presumed that the first respondent went 
into the question of bona fide as well and 
the order has to be stistained on the 
ground that the Accommodation Control=. 
ler was not satisfied about the bona fides 
of the requisition.. 

2. I-am unable to agree with the 
contentions . of the learned Government 
Pleader. `. In a case where quasi-judicial 
tribunals . adjudicate. upon rights. of par- 
ties after hearing them it is but elemen- 
tary that they should give demonstrable 
reasons so that when it is scrutinised by 
any one in the higher hierarchy exercis- 
ing visitorial powers he should be in a 
position to appreciate as to what was the 
real reason behind the order impugned 
or passed, It,is now well settled that 
such judicial. authorities. ought not to 
lightly reject petitions by passing a non- 
speaking order which is totally bereft of 
any reasoning. Such reasons ought to 
form part and parcel of the order itself 
so that the order could .be demonstrated 
to: be’ one which is sustainable or other- 
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wise by the superior court or authority 
when it has the. occasion to refer to it 
and consider whether such. an order is 
proper or regular. This view is accepted 
by. the Suprere Court in one of its latest 
pronouncements in Travancore.Rayons v. 
Union of India, AIR 1971. SC 862. The 
Supreme Court, saidi— ` 


‘When judicial power is exercised: by 
an authority mormally performing execu- 
tive or ddrministrative functions, the 
Supreme Court insists upon ‘disclosure of 
reasons in sudport of the order on two 
grounds; one. that the party agerieved 
in a proceedirg before the High Court or 
the Supreme Court -has the opportunity 
to demonstrate: that the reasons which 
persuaded the authority to reject his case 
were- erroneo.s; the other, that the obli- 
gation to record reasons operates as a 
deterrent against possible arbitrary action 
by the executive authority invested with 
the Judicial power,’ 


“* .8. < On the ground that- the first 


respondent faled to give any satisfactory 
reasons and indeed no reason- at all to 
justify the challenged order, the writ 
petijion should succeed, ~ 


.4, ~ But as “arguments, have been 
addressed at length on the scope of what 
is demolition, it is necessary for me to 
consider the merits as well as the law 
on the subject. “As already. stated, the 
plan produced clėarly makes out the 
situation, that the. first floor is sought 
to be interfered with materially and in 
many respects: by the petitioner . when he 
-reconstructs the building. in accordance 
with the sanztioned plan: The ` cubicle 
. content of enclosed’ space is increased or 
altered, the walls are changed and above 
all the roof cf the. premises is removed 
and substituted by -another. : “In a case 
where the 'rocf of a premises is. removed 
and is substituted and this is ‘followed’ up 
by a variation of the space content of the 
quondam’ building. then undoubtedly the 
entire process involves not only demoli- 
tion but als reconstruction. In’ such 


. cases, where £ landlord intends to demọ- ` 
Esh and recorstruct his premises and for - 


that purpose ¢éeks eviction of ‘the tenant 
in ‘occupation of the old building, this 
court in 196€-1. Mad LJ ‘587 observed 


after considering the import of Sections 14. ` 


(1) (b) and 16 which- are the relevant sec- 
tions to be roticed: 
content of the expression bona fide ap- 
‘pearing in the various sections ‘of the Act 
and for purposes therein enumerated have 
to be weighed ‘and construed in different 


lines under ‘d_fferent circumstances hav-' 
ing regard | to the context in which the. 


expression appears. In. cases where the 
claim of the -andlord is not per se dis- 
honest and bas not been found: ‘to. be 
oblique or for’“any designed purpose to 
evict: thé tenant then it follows that the 
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“The . quality and .- 


A.L R. 
petitioner is entitled to an order of evic- 
tion in the ordinary course, subject of 


. course, to the’ other -conditions prescrib- 


ed by the Act-being satisfied.” 

The court further observed that read- 
ing the two sections in. conjunction with 
one another. the real content of the word 
bona fide appearing in sub-section (1) (b) 
of S, 14 has to be understood in a limited 
sense. The safeguard provided under 
Section 16 acts as a. pivot to tilt matters 
one way or-the other and in effect a 
microscopic scrutiny into. the: subjective 
content of. the expression bona fide ap- 
pearing under. Section 14 (1) (b) becomes 
absolutely unnecessary. _ -These observa- 
tions are apposite while considering the 
similar applications for release made by 


` landlords in cases „where: the. tenant is 


a Government allottee: As a matter ‘of 
fact, Section 12 deals with: recovery of 
possession by landlord for reconstruction 
of the’ building in respect of which the 
Government shall -be ‘deemed to ‘be the 
tenant.” Section’ 12 (1) (b) provides that 


on an application made by the landlord 


in- such circumstances the Authorised 
Officer if he is satisfied that the building 
is bona ‘fide required by the landlord for 
the immediate purpose of demolishing it 
and such demolition is to be made for 


- the purpose of erecting a new building 


on the site of the building sought to be 
demolished, pass an order directing the 
allottee to deliver possession of the build- 
ing to the ' laridiord before. a specified 
date: i 

“The AR EETA in Section 12 (1) (b) 
connecting the subjective- content as to 
bona fides of the landlord and ‘the objec- 
tive reality, of..the ` erection of a.new 
building need not create an impression 
that this sub-section is in. any ‘way far 
different, from Section 14 (1) (b). As.a 
matter of fact. both.the purport and the 
literature of both the sub-sections are 
almost the same. The ratio in 1969-1 
Mad LJ 587 has to be borne.in mind by 
the: Authorised Officer while’ dealing with 
applications under Section’ 12 (1) (b). If, 
therefore, the landlord seeks for: release 
of the building for the immediate purpose 
of demolishing and reconstructing a build- 
ing which includes a part of the building 
then factually he has to verify whether 
the alteration or-the modification sought 
would: amount to demolition. I have al- 
ready expressed the view that the work 
to be undertaken by the- petitioner is 
effectively to change the entire phase of 
the building, its cubicle content and its 
size, More than anything else the roof is 
sought to be removed and substituted by 
another of a different variety: altogether. 
Kailasam, J. in 1965-1 Mad’LJ 78 while 
considering the import of Sec. 14 (1) (b) 
observed-on the facts and per aculeny: on 
the above aspect as follows:— 


i, 


G 
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“The contention of the learned coun- 
sel that the demolition intended, should 
be total, is not:supported by any: author-ty. 
In this.case the roof of the premises tnat 


is in the occupation of the petitioner is- 
to be demolished and a staircase put, re- | 


taining only the walls.. This, in my 
opinion.. would amount .to demolition, ’ 

A fortiori, in a case like the one besore 
me where a material change is being 
effected in the structure and the idencity 
and contents of. the. building.. the work 
uridertaken by the petitioner. as disclcsed 
in the sanctioned plan would certainly 
amount to demolition and reconstruccion 
of the . building. In this view of the 
matter. justice has not been renderec. to 
the petitioner: since the first respondent 
did not consider. all the aspects of: law 
and facts arising in the application dis- 
posed of by.. him. in such a summary 
fashion. 

5; On these grounds also the rule 
nisi is to be made absolute. 

6. ` -Rule nisi in W. P.. No, 4487 of 
1970 is made ‘absolute. 

7. In W, P. 4488 of 1970. a writ of 
‘Mandamus is sought directing the first 
respondent to dispose of the' petitiomer’s 
application dated 2-9-1970 for release of 
the building under Section 12 of the Act. 
It is not necessary to make the rule ab- 
solute in the instant case. Instead, cer- 
tain directions -which would serve the 
purpose can be made. The first respond- 
ent is directed to -dispose of the eti- 
tioner’s application-for release under Sec- 
tion 12 of-the Tamil Nadu- Builcings 
(Lease and Rent Control) -Act' of 1960 
within six weeks-from this date becring 
in mind the principles of.law and teking 
into consideration the observations made 
by me in W. P. 4487 of 1970, There will 
be no order'as to costs in both the writ 
petitions, 

i Rule nisi made absclute. 
eas H ae i 
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SADASIVAM AND V. RAMASWAM_, JJ. 


The Assistant Commissioner, -Eindu 
Religious and Charitable Endowments 
(Administration) Department, Than-avur 
and another, Appellants v. D. Rajagopala 
Ponnapoondar. and others, Respondents. 
: Appeal No, 358 of 1964, D/-- 23-4- 
1971 against decree of Sub, J., Thanjavur, 
D/- 30-1-1964. 

7 Madras Hindu Religious i CŁarit- 
able Endowments Act (19 of 1951), Sec- 
tion 6 (9) — Hereditary ` trustee — Froof. 

When in respect of an ancient temple 
for the past three generations no ther 
than the members of the family of a per- 
KO/LO/F781/71/SSG/BNP 


— 


‘Asstt, Commr., H: R. & C, E. 


Dept.-v. D. Rajagopala [Pr. 1] Mad . 105 


son had ever managed the affairs of the 


temple and his’ grand father as heredi- 
tary trusiee’ reconstructed the temple: in 


1899, it must be held: that the trustee- 


ship was Aana in the family of that 
person: (Para 5) 


Cases Referred: Chronological Paras 
(1964) 1964-1 Mad LJ 369, State. of 
' Madras v. Krishnaswami -5 


(1954) - 1954-1 Mad LJ 42 (Andhra), 


a Mudali v, Kanniah T 

i ' 

(1938) AIR 1938 Mad 98 (V 25)= 
1937-2 Mad LJ 830. Madana Palo — 

- iv, Hindu Religious Endowments . 
Board, Madras .- 5 


Addl Govt. Pleader,- for Appellants: 
U, Somasudaram. P, Kothandaraman and 
R. Sundaralingam, for Respondents. 

V. BAMASWAMI, :'J.:-~ Defendants . 
4 and 5 in the suit are the appellants 
herein. The suit was filed by the plain- 
tiff to set aside the order of the Commis- 
sioner. Hindu Religious and Charitable 
Endowments, confirming the order of the 
Deputy Commissioner -holding that the 
plaintiff was not a hereditary .trustee of 
the suit. Mariamman temple. Defendants’ 
1 to 3 were the non-hereditary trustees 
appointed by the Area Committee. `The 
plaintiffs case was that Sri Mariamman 
temple in Mulla-vasal is an ancient tem- 
ple, that for the past three generations no 
one other.than the members of his fami- 
ly had: ever managed or controlled the 
affairs of the temple, that his grandfather 
as hereditary: trustee reconstructed the 
temple in 1899, that for. the first time in 
1950-one Subramania Iyer was appointed 
as a-trustee by the Endowments Board 
and that the plaintiff- was also’ furiction- 
ing as.a trustee along with Subramania 
Iyer. He further contended that his 


' grandfather was a. trustee till 1910 when 


he died and was succeeded by his father 
Dharmalinga Ponnapoondar, The plain- 
tiff succeeded as the trustee on the death 
of his father in 1924 and continued to 
be a trustee since then. 

When - disputes arose, the plaintiff 
filed an application before the Deputy 
Commissioner for a declaration that he 
is a hereditary trustee. That application 
was dismissed on 25-10-1960 and the ap- 
peal-filed to the Commissioner was also ` 
dismissed on 5-7-1961. The plaintiff has 


. filed the suit to set aside these’ orders. 


Defendants 1 and 3 contended that the 
suit temple was in management of the 
villagers, that it belonged to the villagers, 
that the villagers renovated the temple 
and that the plaintiff's family had noth- 
ing to do with it. Defendants 4 and 5 
filed a written statement contending that 
the. allegation in the . plaint that the 
management of Sri Mariamman temple 
was in the plaintiff’s family’ hereditarily 
was neither correct nor true, that it was 
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found on enquiry that the temple belong- 
ed to the v.llagers and the villagers had 
been managing the temple and that any 
management claimed by the plaintiff was 
only as one of the villagers. On a con- 
Sideration of the entire evidence, both 
oral and doztumentary. the learned Sub- 
ordinate Judge of. Thanjavur came. to the 
conclusion that the plaintiff is the here- 
ditary trustee of the suit temple and the 
order of the Commissioner in appeal re- 
jecting the plaintiffs claim was ‘liable 
to be set aside, and accordingly. decreed 
the suit as -prayed | for with costs,- 


2.. Thea only point that arises ‘for 
consideration in this appeal is whether the 
plaintiff was the hereditary trustee of the 
suit Mariamman temple at Mullavasal, . 


3. i Tha. plairitift : has Cae a 
number of documents proving that the 
plaintiff, his father and his grand-father 
were in. maragement and control of the 
temple from _ong prior to 1900.. It is seen 
from the account. books, Exs; A.l. A:5, 
A.6, A.T & A.8. produced by the plaintiff 
in this case. that the plaintiff, his father 
and his grard-father were effecting -re- 
pairs to the temple and. the: compound- 
wall of the tample. Exs. A.3 and A.4 are 
the account books maintained by the 
grand-father of the plaintiffs. Ex, A4 
relates to the year 1899. They: contain 
entries for the disbursement of wages to 
masons and oolies who. were. employed 
for: the- Tiruppani work. In June 1901, 
the Kumbhabhishekam of the temple nad 
taken place. The-income and expenditure 
relating to the .Kumbhabhishekam ‘had 
also been entered in.these accounts.- In 
Ex, A.2 datec 3-5-1919, which: is-a copy 
of the | petition filed: by harmalinga 
Ponnapoonder. father of the plaintiff. be- 
fore the II ’Ciass Magistrate; Nidamanga- 
lam, the plairtiff’s father-had stated: that 
the suit temple was- constructed by His 
father and -he Kumbhabhishekam. was 
also performed by- him and that the 
temple management was with him and 
he had been in possession of -the festi- 
val hundial for’a long -time.- 


~ .Ex. A:8 is. an account ‘book for the- 


hundial collections : from 1902 -to 1949 


kept by the grand-father of: the ‘plain- 


tiff, subsequently, by the plaintiffs 
father and th2n by the plaintiff himself. 
The collectiocs:of the hundial amounts 
were retained by the plaintiff, his father 
and grand-father, and spent for the temi- 
ple. There is also evidence to show. that 
the jewels anc clothing of the deity were 
in the possession of the plaintiff’s family. 
Somé of the -jewels were’ also stated to 
‘have been made by the plaintiff's father. 
These account books, the genuineness of 
which had net -been disputed, were in 
the custody .cf the plaintiff and pro- 
duced by him.. 


4 “ 


stated that . 


„used to keep the 


These various account 


A.L R, 


books and the entries therein.clearly in- 
dicate that: the plaintiff, his father and 
his grand-father were in’ management of 
the temple as trustees. The oral evi- 
dence on. behalf of the defendants is 
contradictory: and. unbelievable, It may. 
be mentioned that in the written state- 
ment of defendants 1 and 3, it was stated - 
that the temple was in the management 


of the villagers, while in the evidence 


of the first defendant as D, W. 1, it was 
Subramania Iyer’s family 
were.the trustees for ae suit temple: for 
generations.. ' 


Subramania | — Himself had stated: 
in Ex. A.14 that he was appointed as 
trustee for. the Mariamman temple only 
in 1951 and he had not pleaded that he 
or his father or any member of his 
family were ever in management before 
1951.. Thus, the defendants have no 
consistent case. It is also seen from Ex. 
A.13, the. petition filed by the first de- 
fendant after: he was appointed as one 
of ‘the trustees in 1958, to. permit him 
to lease out the fishery rights. that he 
had admitted that there was a trustee 


for the-Mariamman temple prior to 1950 


and that . trustee -of. the Mariamman 
temple was utilising the proceeds of -the 
sale of the fishery rights -for .the Mari- 
amman temple expenses, As seen. al- 
ready, these- incomes from fishery rights 


were. received by the plaintiff and: before 


him, by his father and grandfather, and 
utilised, for. the temple. Thus, in effect 
the first. defendant had admitted that the 
trusteeship. was vested in the plaintiffs 


family. for more than three generations. 


The evidence of D. -3 to the. effect 
that Sivasubramania: Iyer was. the trus- 
tee of the temple “and after him, 

son Subramania Iyer was the trustee, is 
also not believable .as. Subramania Iyer 
himself has contradicted such evidence 


in Ex. A.. 14. The -lower court had 


characterised the evidence of D, W. 3 as 


procured for, the.. occesion, with which 
we entirely agree for the reason stated 
in Pare 22 and 23 of its judgment. 

4. P.-W. 1 in. his evidence has as- 
serted that’ he, his father and grand-father 
hundial income and 
other’ collections as trustees and spend 
the same for the.temple. P. W., 3. who 
is’ ‘a resident of the... village, has also 
spoken to’ the management of ‘the suit 
temple ‘by the’ father of the plaintiff and 
after him by the plaintiff. The account 
books, the other documents and the oral 
evidence above referred to.. clearly ‘esta- 
blish that for more than three genera- 
tions the +trusteeship. had. vested in the 
family of the plaintiff and it had devolv~ 
ed from father to son, 

5. It has been held : in State of 
Madras- -y, Krishnaswami 1964-1 Mad LJ 
369, that the devolution of office for 


a hereditary. trustee. 


‘in the village. 


‘maintenance of the temple. 
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generations from son to grandson is no 
doubt prima facie evidence that the office 
devolves by succession according to the 
laws of inheritance. So also the fact that 
members of a particular family held the 
office of Dharmakartha continuously for 
more than a century and there was as- 
sertion by them that it. was hereditary. 
would be good evidence that the offic2 is 
hereditary. But any such prima facie 
inference would be negatived by -2vi- 
dence to the contrary; In Madana Palo 
v. Hindu. Religious Endowments ‘Board, 
Madras,. 1937-2 Mad LJ 830°= (AIR. -938 
Mad .98) also, it was held that where 
there was proof that the office of trustee 
was held by the appellant’s family only 
for four successive generations and there 
was no suggestion that the trusteeship had 
ever been held outside the appellent’s 
family. the inference could be drawn that 
the trusteeship was hereditary. The same 
principle. was reiterated in a decision of 
the Andhra Pradesh High Court .in 
Munnuswamj Mudali v. Kanniah- Neidu, 
4954-1 Mad LJ 42 (Andhra). That was 
a case of trusteeship being held in the 
same family for three generations and 
no evidence to show that any- mernber 
of the public outside the -family held the 


office of trustee of the institution. These’ 


decisions cleary support ‘the plaintiffs 
contention that the trusteeship was tere- 
ditary in the family of the plaintiff. 


6. - The learned counsel for the ap- 
pellants “strongly relied on the appoint- 
ment of Subramania Iyer as a trustee in 
1951 and the plaintiff's applying for: ap= 


pointment as trustee in 1958, as cireum~ 


stances showing that the plaintiff was not 
‘As already stated, 
Subramania Iyer was appointed as ‘trastee 
by the department in 1951. The. evicence 


of P. W. 1 is that Subramania Iyer was ~ 


a rich man wielding a very high infiuence 
It had also been seen 
that he was liberally contributing fo- the 
He was also 
the hereditary trustee of the Sivan 
temple to which. the fishery right tank 


‘belonged. The plaintiff’s evidence is that 
after the appointment of Subramania Iyer ` 


as a trustee in 1951, he was also assocjat- 
ing himself-as.a trustee in the manage- 
ment. P. W. 3 corroborates this evidence 
of the plaintiff and states that the plain- 
tiff and Subramania Iyer were tog=ther 
managing ‘the temple and that Sabra- 
mania Iyer would not`do. anything with- 
out the plaintiff. It. may also be men~ 
tioned that .the plaintiff did not receive 
the order appointing Subramania Iyer as 
the trustee ‘and there is no evidence that 
the plaintiff was aware of the terms of 
appointment of Subramania Iyer, 

In any case, there is no evidence of 
exclusion of. the plaintiff from function~ 
ing as a trustee, 


K. R. Chetty v. N. R. Pillai & Co, (Sadasivam J.) . 


In fact,- it is admitted 
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by everybody: that the plaintiff was assis- 
ting Subramania Iyer in the management. 
of the temple and he also helped to write 
the accounts. It is therefore reasonable 
to presume that the .plaintiff could not 
have been induced: to challenge the func-~ 
tioning of Subramania-. Iyer as a trustee 
in the particular circumstances of the 
ease. We are. therefore, of the view that 
this appointment of Subramania Iyer as 
a trustee in 1951 did not in any way 
affect the rights of the plaintiff as a here- 
ditary trustee. We are also not inclined 
to agree with the learned counsel for the 
appellants that the plaintiff's applying for 
trusteeship in 1958 in any way disprov~ 
ed, his claim that he was a trustee.. We 
agree. with the lower court that he had 
made ‘that- application mistakenly and 
without in any way. giving away his 
rignts as a hereditary trustee.. In fact, . 
immediately after his application was dis- 
missed, he had filed-this application under 
Section 63 for declaration that he is a 
hereditary trustee. The lower court has 
dealt with the evidence available in the 
case more elaborately and since we are 
agreeing with the finding of the lower 
court, we had not thought it necessary to 
deal with every aspect in our judgment. 


7.~. In the foregoing ‘circumstances, 

we confirm the finding of .the trial. court 

that the plaintiff is a hereditary trustee 

of the suit Mariamman temple. The ap- 
pa fails and is dismissed with costs. 

‘Appeal dismissed. 
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-O K. Radhakrishna Chetty, . Petitioner 
v, M/s. N, Rajagopal Pillai and Co.. Res- 
pondent. 


Civil Revision Petn. No, 1108 of -1969, 
D/-. 8-4-1971, against: order of City‘ Civil 
Jn Dasa in E. A. No. 149 of 1969, 


-Civil P. €. (1908), S. 41.— Pre-decree 
matters’ —- Pre-decretal arrangement ren- 
dering decree’ inexecutable in whole or 
part cannot be gone into in the execu- 
tion proceedings, . (Para 4) 


Cases Referred: Chronological > Paras 


` (1966) C. R. -P. No; 1991 .of 1966 


(Mad) Sas 
(1935) AIR 1935 Mad 860 (V 22)= 
_ILR.58- Mad 994. (FB). ‘A, Papamma 
-'y, Venkiabh. :. 
(1918). AIR .1918 Mad 1174 (y 5)= l 
- ILR 40- Mad 233 (FB). Chidam-.. 
- baram .Chettiar v. Krishna Vathiyar 4 
. £§. K. L. Ratan and Raju K. Lukose, 
for Petitioner; T.R. Srinivasa Tyer, for 
Respondent. 
-ORDER:— Petitioner, -Radhakrishna 
Chetti. seeks to revise the order in E. A. 


JO/KO/F77/71/YPB/RSK 


108 Mad. 


No. ' ‘149 of 1969 in E, 
in H. R. C. No. 4319 of 1962 onthe fle 
of ‘the Fifth Assistant Judge, -City Civil 


Court, Madras, allowing: the’ application 


of’ the respondent, Rajagopala Pillai, 
under Sectiori 144, Civil P. C. for redeli- 
very of the property léaséd to him.” -It 
is: necessary: to state. only a -few ‘facts 
for the oe of this’ „civil revision 
petition, se 


2. The petitioner - filed H R- Ko! . 
No. 4319 of 1962 on the ‘file‘of the House | 


Rent ControLer; Madras for‘ eviction of 
` the respondent, but it was ‘dismissed on 


12-10-1964, -and ‘thereupon | he preferred — 
H. R. A,. 41 of 1965 ‘on. the file of the. 


Court of ‘Small Causes, Madras,” and ob- 
tained an order for eviction on 16-2-1966, 
He claims to have put ore Siddique in 
possession of the property. after ‘obtain- 
ing possession . through © court, Siddique 
filed O. S5. 1594 of 1964 on ‘the file of the 
City Civil Court,- 
petitioner anc the’ respondent herein’ for 
injunction. On 28-3-1966, ‘there was a 
decree ‘for a permanent. injunction in 
favour’ of the plaintiff, Siddique. It ap- 
pears from the-copy of the decrée that it 


Was made-in. pursuance of an -endorse- - 


ment: on the plaint that the’ respondent 
had no defence to the: action, as an evic- 
tion order -had been passed against him. 
‘The. petitioners case is- that. a -sum of 
Rs, 4000/- was: paid to the respondent 
by the said Siddique and. it is in pursu- 
ance:-of ‘this there was -a decree in the 
City Civil Court suit. 


But the respondent, who had ‘already 
filed a revision ‘to. this court in C.-R. P. 


No. 1991 of 1968 procéeded’ with it and . 


‘obtained’ an ordér ‘on ‘ 13-9-1968 setting 
aside the evicfion ‘passed against: him. The 
_ petitioner filed a review application re- 


lying on-the receipt..alleged-to have “been ` 


passed by -the respondent. and. pleading 
that the ‘resp gndent had prosecuted.” ‘the 
civil revision 
agreement thet he will not press‘it’ But 
' this court. did. not ‘find ` any ground. to 
-review the prior order setting aside” ‘evic- 


tion and ‘dismissed the review petition. 
- . on 14-2-1969. ‘Thereafter, the respondent: : 
142° of. 1969 on* the. file of ‘the. 
City Civil Court, under’ Séction 144, Civil. 


filed E, A.. 


P. C. for ře-delivery of the, property 


taken on leas2 by him. The: petitioner’ 
herein resisted that application by relying | 
on the decree for injunction: obtained ‘by. 
1504 of: 1964 on thè.. 
file of ‘the City Civil Court, Madras. ‘but. 


Siddique."in `G; S. 


his contention was ‘negatived and restitu- 


tion was allowed. Hence, the petitioner . 


has © come forward- with, this. revision perl> 
tion. 7 


3. --Order..21, Rule 2, Civil P. C` 


has no aooaa on. to- this case, as. the 


alleged - adjustment put forward by the - 
petitioner. was prior to- the decree ` ro 


S; M. Misrimall v. K. Radhakrishnan 
P, No, 532 of.1963. 


Edn. that. 
Madras’ against -the . 


` whole -or ‘in ‘part. and ` 


petition . contrary. to his. 
- the respondent .does* not: 


by this court in C. R. P. No. 1991 of 1966 
(Mad), It has been rightly pointed out 
by this court in its decision in C. R. P, 


1991 of 1966 (Mad) that the petitioner ` 


ought to` ‘have appeared. and. contested 
the civil ‘revision«‘petition filed by- the 
respondent. He could have very well 


taken the. objection that in pursuance of © 


the arrangement evidenced by the decree 
for injunction, the respondent could not 
get an order setting. aside the . eviction. 
Order passed :against. him. In fact,..he 
could have. filed. an application. ‘under 
Order 23, Rule :3, Civil P. GC, in that civil 
revision’. petition . to record that“ pau: 
ment, pul he failed to do.'so. ws 


4, >- The only: ‘question that remains 
to be tonddered. is- whether - this -‘pre- 


decretal arrangement could be:gone: into] — 
-It-is clear from} ~— 


in execution proceedings. 
page 223. of ` Mullah’s ‘Civil’ P.-C. 13th 
there: is. conflict ` of opinion 
among” the -Several - High “Courts: on this 
question, but so far'as this High Court 
is concerned, -it has been held’ that a dis- 
tinction’ should ` be. made: between an 


_ afreement which “related to -the mode of 


exécution or satisfaction of a decree: and 
one which has the effect -of ‘rendering a 
decree- ” nugatory and- inexecutable in 
“that -while the 
former ‘could’ be : ‘pleaded in execution, the 
lattér could Hot be.. ‘This’ is clear from 


‘the Full ‘Bench decision’ in A. Papamma 


v» Venkiah, ILR. 58 Mad.994 = (AIR 1935 
Mad 860) (FB).. The alleged. arrangement 
put forward by the: petitioner’ is an-attack 
against ‘the . decree of: this court‘in C, R. 


P. 1991 of 1966 and it is not- one of:the 


characters, referred, to. in -Chindambaram 
Chettiar v. Krishna Vathiyar,. ILR 40 Mad 
233. = (AIR 1918 Mad 1174) (FB): which 
related .only to the mọde of execution. 
Hence, . the plea raised by the petitioner 
cannot .be entertained by . the -executing 


court under Section 47. Civil P. C: and 
_the remedy of. the petitioner, if anys is 


by an -independènt suit; I may- add - that 


‘admit the 
genuineness . of ‘the receipt- relied on by 


“the. petitioner. 


r, 


5. „Eor the foregoing: reasons: the 


~ eivil: revision „petition is-liable- to -be and 
-it is nereby dismissed with: costs, 


‘Revision eed 
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SADASIVAM. AND Y. RAMASWAMI, JJ. 
. Sha’ Manmaill: : Misririall ‘Appellant Ve 


K Radhakrishnan, “Respondent.” 


_ Appéal No. ‘9. -of’ 1964, D/- 7-4-1971, 
against. decree. of City Civil. J. Madras, 
D/- 15-4-1963, `? 

(A) Limitation Act (1908), S. ig — 


‘Acknowledgment, >m Letters written . by 
i tN Ny ` 


KO/LO/F780/71/SSG ° 


ALR, 


ope 
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defendant to plaintiff merely calling for 
the statement of account do not amount 
to acknowledgment by defendant -of his 
liability. (1911) ILR 36 Mad 68, Followed; 
AIR 1939 Mad 300, Distinguished. 
a 6) 


(B) Civil P. C. (1908), O: 7, R. 


Plea of exemption “from ` “limitation a 


Under O. 7, R. 6 the plaintiff must show 
in his pleading the grounds upon which 
an exemption from limitation is claimed 
— It will. not be open to him to rely on 
the exemption: not pleaded in the -pkint. 
AIR. 1936 -Mad 545, Rel. on. . (Para 7) 

(C) Contract Act (1872), :S. 6L s- 
‘Adjustment : of credits . towards 
amount due.: 

From 18-5-1953 till 17-9- 1956 the de- 
fendant had dealings with ‘the plaintiff, 
which ‘consisted of the plaintiff advancing 
moneys in respect of goods importei by 
the defendant- tinder his’ licence. Such 
goods,. when: imported, was sold by the 
defendant to the plaintiff for -an agreed 
rate and the invoice was credited to the 
account of the- defendant: ‘The parti- 
culars given in the invoice were on_y to 
find out the’ actual cost to determine the 
profit payable to the’ defendant anc the 
amount to be credited to’ the deféncant’s 
account. In suit filed by plaintiff in res- 
pect of such amount, the plaintiff pleaded 
that the suit was ‘not barred by limita- 
tion by reason of adjustments of credits 
made towards prior amounts due. In the 
day book ‘and the ledgers these cebits 
and credits have been entered seriatim. 
It was not the case of the defendant that 
- he instructed the plaintiff to appropriate 
the moneys in any. particular way. 


Held, that the rule that would have 
to be applied in this case was the rule 
that the debts were discharged in thé 
order of time ‘by the credits, whether 
they were or were not barred by th= law 
of limitation. : Accordingly Section: 61 of 
the Contract Act- was attracted. 

a (P era 8) 
Cases Raned: Chronological ` Paras 
(1939) AIR 1939 Mad 300 (V 26) = ` 
49 Mad LW 106, 'Subbaramayya 
v, Iragam Reddi 6 
(1936) AIR 1936 Mad 545 (V 23)=. . 
1936 Mad WN 411, Ramaswami a 
Chetti v. Anaiya Padayachi. eee 
(1911) ILR 36 Mad 68 .= 2 Mad A 
WN ` 225, „Andiappa | “Chetti Me 


Alasinga Naidu “6: 


Himmatmal “Mandia 7 DE Appellant; 
S. Kuppuswami, for Respondent.. i 

- V. RAMASWAMI, J.:— The aia ae 
tiff is the appellant. The suit was fied by 
the plaintiff firm- :for recovery of a sum 
of Rs. 8562-12-3 with interest and costs, 
The case: of the- plaintiff was that from 
18-5-1953 till 17-9-1956 the defendant had 


dealing with the plaintiff, which consisted- - 


prior 


` plaintiff and - 


S. M. ‘Misrimall y. K. Radhzkrishnan (V. Ramaswami J.) [Prs, 1-4] Mad. 109 


of the: plaintiff advancing moneys. in res< 
pect of. goods imported by the defendant 
under his licence. . Such goods, when im- 
ported,, would be sold by the -defendant 
to the plaintiff for an agreed rate. and 
the invoice of each was credited to the 
account of the defendant. The plaintiff 
further contended that the amounts. ad= 
vanced by the plaintiff to the. defendant 
were agreed to be. repaid with interest 
at 9 per.cent, per annum. In respect of 
such amount, the plaintiff claimed that . 
there was due ‘and. payable by the 
defendant a sum of Rs. 7146-1-9 for 
balance ‘of’ principal ‘and’ Rs, 1,416-10-6 
for interest: aggregating to Rs, 8562- 12-3, 
The ‘plaintiff pleaded ‘that the suit was ` 
not barred by limitation by reason of 
adjustments. of credits made towards 
prior amounts due. and by reason of the 
letters of acknowledgment dated 2-11- 
1956 and 21-12-1956. 


2, ‘The defendant contended that 
the statement of account filed along with 
the’ plaint was -not correct, that‘ there 
were -several items of debit in the state- 
ment ‘of. account which the defendant was 
not. aware of, that the said account con- 
tained omissions of inumerable amounts 


_of credit and that the’ prices in respect 


of each transaction were then and there 
received and adjusted. The defendant 
also pleaded that. the Suit was barred by 
limitation. oy 

3. During the trial, the defendant - 
was asked to file a list showing the items 
which he considered as items of debit 
which the defendant was not aware of. 
and also alist containing the amounts 
of credit. Accordingly, the defendant 
filed two lists. The lower court appoint- 
ed a Commissioner to go into the tran- 
sactions and report, ` The Commissioner 
held “an enquiry and submitted his re- 
port; After’a consideration of the entire 
evidence, the trial court came to the 
conclusion that the dealings between the 
the defendant were true; 
but the advances made to. the defendant 
were not all in respect of import of goods, 
The lower court also found that the ac- 
counts ‘produced by. the plaintiff were 
true, but that: the .defendant was entitled 
to credit“in respect of a sum of Rupees 
239--6-0 and another sum of Rs. 150-10~0 
in addition to the credits given by the 
plaintiff. - But; the. trial court dismissed 
the suit on the ground that the entire 
plaint- claim for the period prior to 10-12- 
1955 was barred by limitation ard that 
as regards the claim for the period from 


` 10-12-1955 to 17-9-1956, debit items had 


all been adjusted under A.8 (xxx) to A.8 
(xxxvi), except a sum of Rs. 12. In that 
view, the trial court. dismissed. the suit 
with costs:* 


A The only’ ‘point’ for. considera- 
tion, in “this, appeal ` is whethér the suit 
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claim was barred by limitation, as the 


. findings of the trial court was not chal- 


lenged in other réspects.. 

5. - In the plaint, the plaintiff relied 
on two letters: Exs. A.25 and A.28, as 
letters acknowledging liability and saving 


the suit from the: bar of limitation.: The. 


plaintiff also contended that the suit was 
not barred by limitation by reason of 
adjustments of ` credits made. towards 
prior amounts due. ~ - 
i "6. Ex, A. 95.is a letter written by 
the defendant to the plaintiff, demanding 
the plaintiff to-send the’ statement of ac- 
count for the period from 1953 till the 
_ date of that letter. Ex, A.28 is another 
detter repeating ‘the same demand. for 
“the complete production of the state- 


ment of account and. the documents called - 


for” without any further delay. The 
learned counsel for the plaintiff-appellant 
relied. on these letters — as saving the 
suit from the bar of limitation. We do 


not find any acknowledgment ‘of liability © 


within the meaning of Section ° 19 of the 
Limitation Act in these two letters. These 
letters merely. call for the ‘statement of 
account and do* not acknowledge any 


liability. There could be no doubt, there- 


fore, that these letters would not save 
the suit from the bar of limitation. . 


On this point, the decision.in Andi- 
appa Chetti v. Alasinga Naidu, (1911) ILR 
_$6.Mad. 68 may be referred ‘to. wherein 
also it was held that such. letter calling 
for statement of account would not be an 
acknowledgment of liability: under © Sec- 
tion 19 of the Limitation” Act, 
‘Yearned counsel for the appellant relies on 
the decision in Subbaramayya yv. Iragam 
Reddi. AIR 1939 Mad .300. In this deci- 
sion, the acknowledgment in question was 
a letter written by the defendant,. which, 
after’ setting out. various things, conclud- 


ed by saying that upto the end of. the- 


term of` the lease, he. was prepared 
to. answer what was, asked by the 
plaintiff. It was held in. that judgment 
that the admission of the -existence of 
an open account and .an..expression of 
willingness to have it settled, implied an 
admission of liability for the amount 
which might be found upon. settlement. 
In the letters now in question, there is 
“no expression of willingness to have it 
settled or to. pay whatever amount that 
might be found due. In our opinion, the 
decision in ATR 1939 Mad 300 does not 
support the case of thé. plaintiff. appel- 
lant to hold that Ex. A. 25 and A, 28 

were acknowledgments of liability, —-.- 


EA The learned counsel for the ap- 
pellant also relied ‘on certain letters in 
support of his argument that the defend- 
ant had acknowledged liability. But, we 


did not permit him to rely’ on’ those letters - 


as plaintiff had not pleaded in the plaint 


But the’ 


for J apanese cups and saucers. 


A. I. RB. 
that those letters saved the suit from 
the bar of limitation. Under Order 7, 
Rule 6, Civil P. C., it is obligatory, as a 
matter of pleading, to show. the grounds 
upon which the exemption from limita- 
tion is claimed. Consequently, unless thej ` 
plaint is amended, it would not be open 
to the parties to rely on an exemption 
not pleaded in the plaint: vide the deci- 
sion in Ramaswami Chetti v. Anaiya 
Padayachi, AIR 1936 Mad 545, 


. 8. Even so, we consider that. the 
judgment and decree of the lower court, 


. holding that the suit was‘barred by limi- 


tation, are clearly wrong. . As already 
stated, the. plaintiff pleaded that the suit 
was not barred by limitation by reason 
of the adjustments of credits made to- 
wards the prior amounts due.. We see 
from the day -book and. the. ledgers that 
these debits and credits have been enter- 
ed seriatim. It is not the case of the de- 
fendant that he instructed the plaintiff tol 
appropriate the moneys in any particular 
way.. The plaintifi also had not made 
any appropriation. towards. any particular 
debt... Therefore, the rule’ that- would 
have to be: applied in this case was the 
rule that. the debts ,were discharged in 
the order of time .by the credits, whether 
they were or were not barred by the law 
of: limitation.. -The learned counsel for 
the respondent strongly relied on Ex. A.8 
series in. support. of. his contention that 
the plaintiff had appropriated each entry 
of.-credit towards particular transactions 
and that therefore the rule, that in the 
absence of- appropriation. by the debtor 
or the creditor in, any particular manner, 
the earliest credit would set off the oldest 
debit. is not applicable. 

We. consider that there is no sub- 
stance. in this contention of the learned 
Counsel for the respondent. ‘The invoices, 
Ex. A.8 series... are. of uniform ‘pattern 


-and it would be enough. if we take. one 


invoice to find, out whether the’ appro- 
priation pleaded by the defendant was 
true.. Taking Ex, A.8 (i) as an illustra- 
tion, it is^ stated that that is the’ invoice 
It ‘gives 
particulars ‘like’ - payment‘ to Grindlays 
Bank, letter. of. credit charges, airmail 
charges, customs ‘duty, agent’s commis- 
sion, clearing charges and profit margin 
on CIF value, and the total of the above 
figures, which comes to Rs. 1,228~13-9. 
This sum of Rs, 1228-13-9 is given credit 
to in the ledger Ex. A. 3. The details 
for arriving at.-this Rs.. 1228-13-9 are 


l given in the day book as set out: in the 


invoice, 


It is denr from the invoice and the 
entries in the day. book dnd the ledger, 
that. this -invoice gave the particulars of 
the cost and other expenses of the goods 
and the margin of profit thereon and the 
total amount was given’ credit to, the 
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defendant. It-is also seen from the 
ledger and: the. day books, that by the 


time these goods were received, the p_ain- 
tiff had advanced various: other sums of 
money also towards various other -im- 
ports and also cash loans. and there was. 
nothing in this -invoice itself to suggest 
that this amount was given credit to only 
towards the loan advanced for importing 
these very goods. The particulars given 
in the invoice are, in our opinion, only 
to find out the actual cost to determine 
the profit payable to the defendant and 
the amount to be credited to the defend- 
ant’s account. It cannot, therefore, be- 
said that each of the invoices wert in 
discharge of the loans advanced in res- 
pect of the concerned goods alone, Heving, 
regard to the dealings between the par- 
ties and the entries in the day book and 
the ledger. it is clear that the plaintiff 
was going on debiting the deferdant 
whenever he gave money, and creciting 
him whenever he gave goods, witk the 
value of the goods. and.the margin of 
profits. Accordingly, the rule that will 
have ‘to be applied, -is the rule tha- has 
been provided in Section 61 of the Con- 
tract Act, is 


9, If.the payments. went in dis- 
charge of the earliest debits, the amounts 
paid by the defendant or the amounts 
given credit to towards. the supp-_y of 
goods by the defendant subsequent to 
10-12-1955 would go in discharge af the 
debts due by. him. prior to 10-12-1955. 
Any balance due from the defendant 
after.setting off the payments subsequent 
to 10-12-1955 and due from the defend- 
ant prior to 10-12-1955, will onky be 
barred, But the amounts advanced sub- 
sequent to 10-12-1955 will, therefore, be 
clearly in time. As per the statement of 
account given in the plaint, the total 
amount that was advanced by the Dlain- 
tiff subsequent to 10-12-1955 com=2s to 
Rs, 8470-1-6. But as the plainti€ has 
claimed only Rs. 7146-1-9 as the- prin- 
cipal amount of the. dealings, he will be 
entitled to a decree only for that amourit. 

- 10. The - plaintiff had also claimed 
interest on the amount found due fer ihe 
period prior to the suit. The plaintiff 
had not proved any agreement becsween 
the defendant and the plaintiff for charg- 
ing interest. He has also not shown as 
to how the plaintiff would be entit.ed to 
interest prior to the suit. We, azcord- 
ingly disallow the claim for interest prior 
to the suit. But the plaintiff will be en- 
titled to interest at 6 per cent. per annum 
from the date of suit - on the amount 
found due by the defendant. We, here- 
fore, allow the appeal, set aside the judg- 
ment and decree of the court below, and 
decree the suit, directing the defendant 
to.pay the plaintiff a sum of Rs. 7146-1-9 
with interest at six per cent..per canum 
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from date of suit till date of payment. 
The plaintiff will be entitled to propor- 
tionate costs both in this court and in 
= court below. 

Appeal allowed, 
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K. VEERASWAMI, C, J. AND 
RAGHAVAN, T. 


Premlata Agarwal, Appellant Vv. 
Lakshman Prasad. Gupta,- Respondent, 


-O S. A. No. 5 of 1971, D/- 5-4-1971 


against judgment of Maharajan, J. in 
Appln.. No. 171 of 1968, D/- 28-8-1970. 


Civil P, C. (1908), S. 47 — Direction 
for costs in execution appeal. 


| An order made in an execution ap- 
peal disposing of the question of limita- - 
tion finally between the- parties is a 
decree and not an interlocutory order — 
(X-Ref:— Sec. 2 (2); Madras High Court 
(Fees), Rules 1933. O. 3, R! 3 and Madras 
High Court Original Side Rules O. 14. 
R. 10). Appln. No. 171 of 1968, D/- 28-8- 
1970; (Mad), Reversed, (Para 2) 

- Therefore, when a direction for costs 
forms part of the order the provisions 
of Madras High Court (Fees) Rules (1933), 
O, 3, R. 3 and Madras High Court Origi- 
nal Side Rules O. 14, R. 10 do not apply. 

(Para -2) 

Cases. Referred: Chronological Paras 
(1970) AIR 1970-SC.1168 (V .573= 
1970-2 Mad LJ (SC) 1, Tarapore 
and Co. v. V/O. Tranctors Ex- 

port, Moscow 2 

K. Thiruvenkatachari and Kesavlal 
Tarwady, for Appellant; A. R. Krishna- 
swami, for Respondent, - 

JUDGMENT:-— We are of the view 
that this appeal should be allowed. It 
is by the judgment debtors from an order 
of Maharajan, J. who, agreeing- with the 
Master, held that the order for costs 
made while disposing of O. S. A. 11 of 
1962 was an interlocutory order to which 
Order’ 3, Rule 3 of the High Court-fees 
Rules‘would apply. In an execution peti- 
tion of the respondent, one of the points 
was as to limitation. The Master held 
that the petition. was barred, but 
Venkatadri, J., on appeal, took a different 
view and remitted the execution petition 
for disposal on the other points raised. 
The judgment debtors filed O. S. A. 11 of 
1962 against, the order of Venkatadri. J. 
but failed. The- appeal was dismissed 
with costs. which were fixed at Rupees 
1.000/-; when the execution petition was 


resumed for further proceeding, objec- 


tion was taken by the respondent that 


the order ‘for costs in O. S. A, 11 of 1962 
was in the nature of an interlocutory 
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order and: that unless in terms of O. 3, 
R. 3 of the High Court-fees Rules, the 
costs were paid then and there, the àp- 
pellants | would be prevented from rais- 
ing further objections to the execution of 
the decree. The Master accepted this 
view and Maharajan, J.. agreed with it. 


2. In-our opinion, the order dis- 


posing of O. S.-A. 11 of 1962,’ of, which. 


- the direction to pay costs: formed part, 
could in no sense be regarded as an in- 
terlocutory order. It is true that as’ point- 
ed out by Maharajan, J.-the word ‘inter- 
‘locution’ is derived ~from the French 
words “inter” plus “liqui” to speak pe- 
tween. In that sense, -any application 
made for an order for injunction. -or for 
receiver and the. like, or interim direc- 
tions to preserve the subject-matter cf 
the suit. or any other order .to subserve 
the ends of justice pending final disposal 
of the suit; which is: between the institu- 
tion and final disposal: of‘ the suit. -may 
be regarded as an interlocutory applica- 
tion. But where. the suit had ended in 
a decree and an application is taken out 
of execution, such an application, in our 
opinion. is not to be regarded as an’ in- 
terlocutory matter. The point raised by 
the judgment debtors was limitation, and, 
if that question was decided, as “indeed 
it was decided by thé Master, in the first 
instance in their -favour, there was an 
end of the execution petition. Merely 
because: in O. S.. A. 11 of 1962 the learned 
Judges shared the view. of. Venkatadri, J., 
in holding that the application was not 
barred by limitation, . that ‘would make 


no difference to the nature of the execu--. 


tion petition. Order 3, Rule 3, of the 


High Court-fees Rules, did not define an- 


interlocutory application. or. order, That 
‘order applies only.to determine the :court- 
fee, and so too, Order 14, Rule 10. Item 
20, of the Original Side Rules is for the 
purpose of settling the procedure, ‘that is 
to say, which applications should go be- 
fore the Master. Neither of these orders 
will throw. light-upon what constitutes an 
interlocutory order .or ‘an interlocutory 
application, except for the purposes men- 
tioned in or relevant to the particular 
orders, 
which O. S..A. 11 of 1962 arose amount- 


‘ed to a decree as defined by ‘the-.Civil - 


P. C., which determined the rights be- 
tween the parties. and, finally too, 
subject, of course, to any appeal allowed 
‘by law. The decisive factor to find whe- 
ther an order is interlocutory is whether 
it determined the rights of the parties 
and finally too, so far as the application 
went, which were in dispute or in issue 
in the suit or in the main matter. By 


that test we are of. the view the execu- ~ 


tion petition. 
appeal arose, 
one, 


out of which: the earlier 
was not an interlocutory 


- L, Í. C. v. K. A. Madhava ` Rao 


S. 42°(7) — Commission 
‘business — A person procuring insurance 


The order of the : Master. from 
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-Maharajan, J.. apparently considered, . 
that the point was concluded by -Tara-', 
pore and Co,:v, V/O Tractors Export, - 


Moscow, 1970- 2 Mad LJ (SC) 1 =.: (AIR 
1970 SC 1168). But that related to eltici- 


dation of ‘judgment in Art- 133 (1) in the 


context in -which it occurred. But rhe 
question here is different as to whether 
an order made in an. execution petition 
on one of the issues, if it is in favour of 
the judgment debtor, and would put an 
end too to the execution petition, can be 
regarded as an interlocutory - matter. 
Having regard to the normal sense in 
which the expression is- used in judicial 
procedure,. we think that: the order in 
O. S. A. 11 of 1962 was not of that nature, 
but a decree, : . which disposed of- the 
question of limitation finally. between rhe 
parties. We are not concerned with the 
question whether such an order would 
be -a judgment for the purposes: ee Arti- 
cle 133 (De as a 


38. The appeal is lowen with 


costs, which -we fix at Rs: 250/-. 


`a Appeal allowed, 


pars 
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_  RAMANUJAM, J. p 
. The Life Insurance Corporation of 
India, - Madras, Petitioner v.. K: A 
Madhava Rao; Respondent. ; 

- Civil Revn. Petns. Nos. 895 & 896 of 
1970, D/- 2-4-1971 to revise decree of 
Sub: J., ‘Tirupattur in A, 5. Nos, 16 and 
18 of 1968: 

Insurance Act (1938), S. 40 sead with 
on insurance 


business before ‘he is issued licence to act 
as an imsurance agent is not entitled to 
commission on the business so procured 


‘even if he has been promised such com- 


mission on such business by any officer of 
the- Life Insurance Corporation — Sec- 
tion 70 or S. 65 of the Contract Act has 


no application to such case — (X-Ref:— 
_ Contract- Act (1872), Ss. 70, 65). 
‘Mad 154 & (1967) 80 Mad LW 240 -& AIR 


AIR 1963 


1962 SC 779, Distinguished, 
' (Paras 8, 9, 10) 

Cases Referred: Chronological Paras - 
(1967) 80 Mad LW. 240 = 1967-1 

Mad- LJ 449, Hajes Abdul Lateef 

v. Sri Sargaru Sarva Samarasa 

. Sanga ` g 
(1963) AIR 1963 Mad 154 (V 50)= Í 
* 75 Mad LW. 223. State. of Madras >- 

v. Periasami Gounder ' l 9 
(1962) AIR 1962 ‚SC 770 (V 49)= ' 

1962-2 SCA 375, State of West 

Bengal v. B.- K, ‘Mondal : 9 
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| a " Raghavachariar 
. u. Tyengar, for Respondent, .- 


Raj and Raj, for ‘Petitioner; N. R. 
and M. Rangaswami 


- ORDER:— The respondent who is the 
same in both the above revisions iAled 
a-suit.O. S. No, 334 of 1966 on the file 


-of the District Munsif’s Court, Tirupa-tur, 


against the “petitioner herein (the Life 
Insurance Corporation of India) for re- 
covery of a sum of Rs. 617-46 being the 
commission due to him in respect Jf a 
policy for Rs. 20.000/- in the name of 
one Dr. T. K. Ganesan which he had 
canvassed. His case was that he applied 
for a licence on 16-1-1963 to act as an 
agent of the petitioner for procuring life 
insurance business, that on the assurance 
given by the Development Officer, Tiru- 
pattur, that he would be given commis- 
sion for the business procured by him 
from the date of the application for licence 
he canvassed and obtained a proposal 
from the said Dr. T. K. Ganesan r a 
sum of Rs. 20,000/- which proposal was 
ultimately accepted by the petitioner. and 
a policy No. 112511025 had been issued 
to him. but that contrary to the eerlier 
assurance given by the Development Offi- 
cer, the petitioner had refused to pay 
the commission due to him on the said 
policy, 


2, The petitioner resisted the suif 
contending that it was true that the res- 
pondent sent in his application for ap- 
pointment as an insurance agent on 16-1- 
1963. that he was granted the necessary 
licence only on 17-7-1963, that he had 
been specifically informed by the peti- 
tioner by its letter dated 7-5-1963 that 
any business that he may procure till 
the grant of the licence would be tr2ated 
only as.a direct business, and that he will 
not be entitled to any commission for 


‘procurement of any business till heis ap- 


pointed as an agent. The petitioner also 
contended that the respondent was not 
authorised to canvass any business on 
behalf of the petitioner prior to the issue 
of the licence and as such, he will not 
be entitled to any commission at all. The 
petitioner also denied that the Develop- 
ment Officer, Tirupattur had authorised 
the respondent to procure any business 
on its behalf, and that in any evert the 
Development Officer had no authority to 
assure the payment of commission for 
any business that may be procured till 
the date of respondent’s appointment as 
an agent, and that even if any assurance 
had been given, it would not be binding 
on the petitioner. It was also contanded 
by the petitioner that the provisicns of 
the Insurance Act not only prohibits any 
person, from procuring business as an in- 
surance agent without the 
licence. but also imposes a ban on the 
insurer paying any commission to such 
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a person for any business that might have 
been procured by him. , 

3. The trial court went into the 
following two questions: (1) whether the 
plaintiff-respondent is entitled to any 
commission and (2) whether the business 
procured by the plaintiff when he was 
not an agent is hit by Section 42 (7) of 
the Insurance Act and therefore not en- 
titled to any commission. On the first 
question the trial court held that the 
plaintiff is entitled to claim commission 
under Section 70 of the Contract Act 
even though there was no specific or ex- 
press agreement by the petitioner to pay 
commission. On the second question it 
was held that the business secured by 
the respondent before he was appointed 
as an agent under the petitioner is not 
hit by Section 42 (7) of the Insurance 
The trial court, however, found 
that the respondent’s claim. for a sum 
of Rs. 617-46 cannot be allowed in en- 
tirety and that he would be entitled to 
only a sum of Hs, 238-50 as his commis- 
sion as per the relevant rules of the 
Life Insurance Corporation and decreed 


-the suit only for Rs. 238-50 and dismissed 


the suit as regards the balance of the 
claim. 


4. Both the petitioner and the res- 
pondent filed appeals against the deci- 
sion of the trial court and the said two 
appeals came to be disposed of by a 
common judgment. The lower appellate 
court has upheld the view of the trial 
court that even though there is no speci- 
fic or express agreement to pay commis- 
sion to the respondent by the petitioner, 
Section 70 of the Contract Act would en- 
able the respondent to claim the com- 
mission in respect of the policy procured 
by him before the date of his appoint- 
ment as agent, that Section 42 (7) of the 
Insurance Act will not bar the respond- 
ent’s claim for commission, and that the 
petitioner is also estopped from raising 
such a contention in view of the fact 
that Ex. A.7, the premium receipts issued 
by the petitioner had shown the name of 
the respondent as an agent. The lower 
appellate court, however, disagreed with 
the trial court that the respondent is en- 
titled only to a sum of Rs. 238-50 and 
not Rs, 617-46 as claimed by him, and 
decree the suit in entirety, without any 
discussion as to how the plaintiff became 
entitled to the entirety cf the amount 
claimed in the suit. The petitioner being 
aggrieved against the decision of the 
lower appellate court in the two appeals 
before it, has filed the above two revi- 
sions. 


5. Before dealing with the rival 
contentions of parties before this court, 
it is necessary to set out certain facts 
which are material. The respondent ap- 
plied for a licence to act as an agent of 
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the petitioner under Rule 16 (a) of the 
Insurance Rules. 1939, on 16-1-1963 under 
Ex. A.4. Thereafter he seems to have 
canvassed a life policy and sent a pro- 
posal to one Dr. T. K. Ganesan on 2l-l- 
1963. The respondent states that the 
above proposal was. sent on the definite 
understanding that he will be paid the 
usual commission on that policy, while 
the petitioner states that there was no 
assurance of any commission for procure- 
ment of that policy by the petitioner 
or anybody on its behalf. The said pro- 
posal was accepted by the petitioner on 
13-2-1963 under Ex. A.6. Long after the 
acceptance of the policy of Dr. T. K. 
Ganesan, the respondent was granted a 
licence on 17-7-63 with effect from 7-5-63. 
It appears that the petitioner decided to 
appoint the respondent as an agent, after 
due enquiries having been made on his 
antecedents and his case was recommend- 
ed to the Controller of Insurance, who 
is the ultimate authority to make the 
appointment. Subsequently the respond- 
ent wrote to the Controller of Insurance 
by his letter, Ex. B.3, dated 29-7-1963, 
that the licence given should be made ef- 
fective from 16-1-1963, the date of his 
application, so as to enable him to guali- 
fy for commission for all the cases 
secured and sent by him from the date 
of his application, But such request of 
the respondent was not complied with. 
Thereafter the respondent .chose to file 
the present suit. 
has to be considered whether the res~ 
pondent is entitled to the.commission for 
the policy procured by him before he 
was appointed as insurance agent of the 
petitioner. . 


6. There is not much controversy 
on facts except as to the question whe- 
ther there was any assurance given by 
the: Development Officer, Tirupattur, to 
the respondent that he will be paid the 
commission for the policies procured by 
him. The.respondent says that there was 
such an assurance while the petitioner 
denies the same. The person who is said 
to have given the -assurance has not been 
examined but the succeeding Develop- 
ment Officer had been examined and he 
has stated that it may be, that his pre- 
decessor might have asked the respond- 
ent to canvass in ‘anticipation of the 
licence being granted. But no evidence 
has been adduced as to whether the 
Development Officer was authorised to 
permit persons other than duly appoint- 
ed agents to canvass business on behalf 
of the petitioner. Therefore, even assum~ 
ing that the concerned Development 
Officer asked the respondent to procure 
business for the company, in anticipation 
of the licence being issued by the Con- 
troller of Insurance, it is not under any 
specific authority from the petitioner, 
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7. The learned counsel for the 
petitioner contends that the courts below . 
have overlooked Section 40 of the In- 
surance Act and have proceeded to decree 
the respondent’s suit on the basis that the 
payment of commission to the respond- 
ent has not been prohibited by law, that 
they have considered the scope of Sec- 
tion 42 (7) without reference to Sec, 40 
of the Insurance Act and that, therefore, 
the decision of the courts below that 
Section 70 of the Contract Act will en- 
able the respondent to claim the suit 
amount cannot at all be sustained in law. 
I am of the view that there is consider- 
able force in the submission made by the 
learned counsel for the petitioner. 


. 8. Section 2 (10) of the Insurance 
Act, 1938, defines an ‘Insurance agent’ as 
follows:—— 


* "Insurance agent? means an insur- 
ance agent licenced under Section 42 who 
receives or agrees to receive payment by 
way of commission or other remunera~ 
tion in consideration of his soliciting or 
procuring insurance business (including 
business relating to the continuance, rex 
newal or revival of policies of insurance)” . 
and Section 40 (1) prohibits the payment 
by way of commission or otherwise for 
procuring business and that Section ‘so 
far as it is relevant is as follows:— 

“No person shall, after the expiry of 

six months from the commencement of 
this Act. pay or contract to pay any re- 
muneration or reward whether by way 
of commission or otherwise for soliciting 
or procuring insurance business in India 
to any person except an insurance agent 
(or a principal, chief or special agent).” 
The other sub-sections of S. 40 provide 
for certain restrictions in the quantum 
of commission payable to an insurance 
agent. Section 42 (7) is as follows: 


“Any person who acts as an insur- 
ance agent without holding a licence issu- 
ed under this section to act as such shall 
be punishable with fine which may extend 
to fifty rupees,-and any insurer or any 
person acting on behalf of an insurer, 
who appoints aS an insurance agent any 
person not licensed to act as such or 
transacts any insurance business in India. 


through any such person shall be punish- 


able with fine which may extend ta one 
hundred rupees.” 


A conjoint reading of Sec. 40 (1} 
and Section 42 (7) shows that the statute 
has prohibited any person other than in-« 
surance agent as defined in S. 2 (10) 
from acting as an insurance agent and 
such acting is made punishable under 
the statute. The insurer is also prohibit- 
ed from paying: or contracting to pay any 
remuneration or reward whether by way 
of commission or otherwise for soliciting 
or procuring insurance by a person exa 


bi 
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cepting an insurance agent as defined in 
Section 2 (10). In this case the respond- 
ent was not an insurance agent as dəfin- 
ed in Section 2 (10) when he is sati to 
have procured the policy in question in 
respect of which the commission is claim- 
ed. The question is whether the res- 
pondent is entitled to the suit claim made 
by him when Section 40 (1) specifically 
injuncts the insurer from payinz or 
agreeing to pay any commission and Sec- 
tion 42 (7) makes the procuremert of 
business by the respondent an ofience 
and penalises him for such an action, The 
courts below have proceeded on the sasis 
that the implied agreement to pay zom- 
mission has not been prohibited by law. 
This basis is obviously incorrect heving 
regard to the provision in Section 4) (1) 
of the Insurance Act which specifrally 
prohibits the petitioner from paying or 
agreeing to pay any commission. Even 
assuming that the Development Officer, 
Tirupattur had promised the respordent 
to pay commission for the policy pro- 
cured by him when he was not an afent, 
such contract has been specifically pro- 
hibited by law under Section 40 (1). Sec- 
tion 23 of the Contract Act states that 
if a consideration or object of an aree- 


ment is forbidden by law or is of such. 


a nature that, if permitted, it vould 
defeat the provisions of any law. the 
agreement should be treated as void In 
this case even if there is an agreement 
to pay commission by the Development 
Officer, which in my opinion has not been 
duly established in this case, suco an 
agreement will be void as such an azree- 
ment has been prohibited by S, 40 i1) of 
the Insurance Act and the court cannot 
enforce such an agreement by directing 
the petitioner to meet the suit claim. As 
already stated, the inter-action of Sec- 
tion 40 to the claim made by the res- 
pondent has not been considered b~ the 
courts below and that is why they have 
fallen into an error in holding tha: the 
plaintiffs (respondent’s}) claim is not pro- 
hibited by law. 


9, Then I proceed to corsider 
whether the decision of the courts below 
that the respondent is entitled to zlaim 
the suit amount under Section 70 cf the 
Contract Act is correct. Section "0 of 
the Contract Act provides as follows: 

“Where a person lawfully does any- 
thing for another person, or delivers any 
thine to him, not intending to do so 
gratuitously. and such other person en- 
joys the benefit thereof, the latter is 
bound to make compensation ta the 
former in respect of, or to restore, the 
thing so done or delivered,” 

Under that section when a person law- 
fully does anything for another or deli- 
vers anything to him. not intending to 
do so gratuitously and such other person 
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enjoys the benefit thereof, he is bound 
to pay compensation to the former in 
respect of, or to restore the thing so done 
or delivered. This section will stand 
attracted only if the following three con- 
ditions are satisfied—- (1) he must have 
done the thing lawfully; (2} he must not 
have intended to do so gratuitously and 
(3) that the person sought to be proceed- 
ed against must have enjoyed the bene- 
fit. If any one of the conditions is not 
satisfied, this section cannot come into 
play. In this case when the respondent 
is said to have canvassed for the policy 
in question, he cannot be said to have 
acted lawfully for Section 42 (7) speci- 
fically restrains him from acting as an 
insurance agent without a licence for the 
purpose, Hence one of the conditions re- 
ferred to in Section 70 of the Contract 
Act is not satisfied and therefore Sec- 
tion 70 cannot be applied at all. When 
a contract or a transaction is illegal as 
it has been specifically prohibited by a 
statute the court cannot enforce that con- 
tract either directly or indirectly. By 
giving the benefit of Section 70 of the 
Contract Act to the respondent, the court 
will be acting against the provisions of 
Section 40 (1) of the Insurance Act. By 
enabling the respondent to claim .com- 
mission on the basis of Section 70 of the 
Contract Act, the court will be permit- 
ting a thing which will definitely defeat 
the provisions of Section 42 (7) of the 
Insurance Act. The Courts below have 
proceeded to uphold the claim of the res- 
pondent under Section 70 of the Contract 
Act relying on the decisions in State of 
Madras v. Periasami Gounder., 75 Mad 
LW 223 = (AIR 1963 Mad 154); Hajee 
Abdul Lateef v, Sri Sarguru Sarva 
Samarasa Sanga, (1967) 80 Mad LW 240 
and the decision of the Supreme Court 
in State of West Bengal v, B. K. Mondal, 
AIR 1962 SC 779. 


I am clearly of the opinion that those 
decisions cannot help the respondent in 
this case. In those cases the question 
of enforcement against the Government 
or the statutory bodies, of contracts 
which were not entered into in the form 
prescribed by the statute came up for 
consideration. There when one party 
claimed to recover compensation for the ` 
work done by him the other party con- 
tended that there was no valid, binding 
and enforceable contract under which the 
claim could be made, and the courts had 


(Ramanujam J.) 


.very rightly held that as the direction 


in the statute that the contract with a 
statutory body should be made in a speci- 
fied form and manner, was mandatory 
and not merely directory or obligatory, 
all contracts contravening the direction 
were not valid and binding, as against 
the statutory bodies, though such con- 
tracts may be enforced against the par- 
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ticular officer who actually entered into 
the contract, and that Section 70 of the 
Contract Act would apply to such con- 
tracts. The principles laid down in those 
decisions will not, therefore, apply to the 
facts of this case where the statute for- 
bids the work being done by the res- 
pondent when he was not an agent and 
payment of commission: or reward for 
such work done by the respondent, : 


~ 10. The learned counsel for the 
respondent then contends that even if the 
agreement to pay commission is held to 
be void, the réspondent is entitled to the 
benefit of Section 65- of the Contract Act 
and therefore, entitled to commission for 
the work done by him to the petitioner, 
Section 65 states that when an agreement 
is discovered to be void, or when a con= 
tract becomes void, any person who has 
- received any advantage under such agree- 
ment or contract is bound to restore it, 
or to make compensation for it, to the 
person from whom he received it. 
well established that the said Section 65 
cannot be invoked when the agreement 
-or contract was known to the parties to 
be void ab initio and that it applies to 
cases in which the contract is discovered 
to be void or becomes void- after the 
agreement had been entered into. In 
this case both the parties were aware 
that the contract is prohibited by law 
or will defeat the statutory provisions of 
the Insurance Act. I therefore hold that 
section 65 of the Contract Act cannot 
be invoked in this case. Taking all the 
facts and circumstances of the case, I 
hold that the decisions of the courts below 
are erroneous. 
_ aside and the respondent’s suit will stand 

dismissed. There will, however, be no 
order as to costs. ; 


Revision allowed, 
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K, VEERASWAMI, C. J. AND 
RAGHAVAN, J. 


Lakshmi Thankachi, Petitioner v. N. 
Narayana Pillai and others, Respondents. 
l Civil Revyn. Petn. No, 1176 of 1967, 

D/- ies 

Civil P. C. (1908), S. 115 — Revision 
w. Maintainability. 

Where no appeal lies from the ad- 


fudication in a particular proceeding,. 


High Courts jurisdiction under Sec. 115 
is not excluded, . (Para 2) 


An order of a subordinate court 
amending a decree or judgment under 
Sections 151 and 152 of the Civil P. C. 
. fan be revised under Section 115 of the 


JO/KO/F78/71/BNP/JHS 


Lakshmi v, N. Narayana (Veeraswami C. J) `: 


It is. 


They are therefore set. 


Civil P. C., though an appeal can be pre- 
ferred to the High Court against the 
amended decree, Case law discussed. 


(Para 2): 


Cases Referred: Chronological Paras 


(1964) AIR 1964 SC 497 (V 51)= 
1964 SCD 435, S. S. Khanna v. l 
F. J. Dillon 2 
(1950) AIR 1950 Mad 15 (V 37) = 
1949-1 Mad LJ 171. Simhagiri 
Dora v. Zamindarini of Chemudu 2 


(1950) AIR 1950 Mad 578 (V 37)= 


1950-1 Mad LJ 667, Pullappa 
Naidu v, Venkatanarappa Reddi a 
(1901) ILR 24 Mad 646, Viswa- 
nathan Chetti v. Ramanathan 


Chetti. R. 


(1893) ILR 16 Mad 424,. Narayana- , 
sami ýy, Natesan ` 2 


P. Ananthakrishna Nair, for 
tioner; T. R. Rajagopalan for ‘Ss. Padhma- 
nabhan, for Respondents, 


VEERASWAMIL, C. J.:— The peti- 
tion is to revise an order of the Printi- 
pal District Munsif of Padmanabhapuram 
on an application made by the mortgagee- 
defendants under Sections 151, 152 and 
153 of the Civil P. C., for the amendment 
of the final decree. The suit was institut- 


-ed by the petitioner for redemption of a 


mortgage. A ` preliminary decree was 
passed on 20th December 1965, which 
directed allotment of the southern 5/8th 
share to the petitioner and the northern 
3/8th share to the defendants 7 and 8. 
This was done on a joint endorsement of 
the concerned parties, Pending an ap~< 
plication made. by the petitioner for pas- 
sing a final decree, the mortgagee-defend- 
ants applied for appointment of a Com- 
missioner to value the improvements. Ac= 
cording to them, they were entitled to 
the value of the improvements from 1886, 
but the petitioner admitted the same only 
for the period subsequent to 1920. In 
view of this controversy, the Munsif ap- 
pointed a Commissioner by an order 
dated 13th July 1966, by which he direct- 
ed the Commissioner to report: as to the 
value of the improvements from 1866 
down to 1920, and separately for the sub= 
sequent period. This the Commissioner 
reported, but he also totalled up the 
figures referable to both the periods and 
gave the consolidated amount. The 
earlier application for passing a final 
decree was then taken up and in Novem- 
ber 1966, a brief order was made. which 
simply said that there would be a decree 
for partition and redemption in terms of 
the report of the Commissioner and that 
it was adopted. Accordingly, a final 
decree was drawn up, which directed the 
petitioner to pay the mortgagee-defend- 
ants Rs. 2512-50 and the co-mortgagors 
Rs. 2632-35. The direction was made 
covering only the period subsequent to 
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1920. Thereafter, the mortgagee-defer d- 
ants applied, as we said at the outset, Sor 
amendment of the final decree, This zp- 
plication was allowed. The amendment 
sought for was for the inclusion in ‘he 
final decree the value of the improve- 
ments for the period from 1866 to 10. 
The petition under Section 115 of -he 
Civil P. C. is to revise this order. 


2. Before Sadasivam, J. the mært- 
gagee-respondents took a preliminary 3p- 
jection to the maintainability of the revi- 
sion petition, on the ground that the peti- 
tioner had a right of appeal from zhe 
amended decree. Noticing a conflict of 
judicial decisions in this court, the learn- 
ed Judge referred the petition to be dis- 
posed of by a Division Bench. In dcing 
so, he propounded the question whether 
an order of a subordinate court amend- 
ing a decree or judgment under Ss, 151 
and 152 of the Civil P. C. could be revis- 
ed under S, 115 of the Civil P. C., though 
an appeal could be preferred to the Eigh 
Court against the amended decree. The 
conflict was between Narayanasaml v. 
Natesan, (1893) ILR 16 Mad 424 & Viswa- 
nathan Chetti v. Ramanathan Chetti, 
(1901) ILR 24 Mad 646, the latter taking 
the view that the revision in such cir- 
cumstances would not lie. This view 
found favour with Horwill, J. in Simhegiri 
Dora v. Zamindarini of Chemudu, AIR 
1950 Mad 15 whom Viswanatha Sastri, J. 
followed in Pullappa Naidu v. Venkata- 
narappa Reddi, AIR 1950 Mad 578. With 
due respect, we are of the view tha: on 
a plain reading of the phraseolog~ of 
Section 115, only one view is possible, 
to wit, that the appeal contemplatec by 
the section for exclusion of its app_ica- 
tion is one from the adjudication in the 
particular proceeding which is sougtt to 
be revised. The reference in the section 
to “any case” includes any proceedirg in 
the nature of the petition in this case to 
amend the final decree, “Any case 
decided” would mean a decision in the 
particular proceeding, that is to sa~, in 
the instant case, the petition to amend 
the final decree. It is not disputed that 
no appeal would lie from that order. That 
will suffice to enable the petitioner to 
prefer a revision, subject, of course, -here 
being an error of jurisdiction or material 
irregularity. The fact that an appeal 
would lie from the amended final dəcree 
is to our minds besides the point. Sec- 
tion 115 does not say that apart from 
the decision in the case, of which a revi- 
Sion is asked for, by reason of the order 
being incorporated in the final decree an 
appeal lies, that would exclude the ap- 
plication of the section. If that were 
the intention of the section, more words 
would be required. The view we have 
taken of the section as it reads also re- 
ceives support from S. S. Khanna v. F, Ja 


Lakshmi v, N., Narayana +Veeraswami C, J.) 


[Prs. 1-4] Mad, 117 


Dillon, AIR 1964 SC 497. After elucidat~ 
ing the expressions “case” and “case 
decided.” the Supreme Court observed: 


“If an appeal lies against the adjudi- 
cation directly to the High Court or to 
another court from the decision of which 
an appeal lies to the High Court, it has 
no power to exercise its revisional juris- 
diction, But where the decision itself is 
not appealable to the High Court direct- 
ly or indirectly, exercise of the revisional 
jurisdiction of the High Court would not 
be deemed excluded.” 


That at once ends the conflict pointed out 
by Sadasivam, J. and the prevailing view 
is and ought to be that where no appeal 
lies from the adjudication in a particular 
proceeding, this court’s jurisdiction under 
Section 115 is not excluded. We hold, 
ao that the petition is maintain- 
able, 


3. It is not in controversy before 
us that the Munsif at no time decided as 
to the period or periods in respect of 
which the mortgagees would be entitled 
to the value of improvements from the 
mortgagors. The order appointing the 
Commissioner merely directed him to as- 
certain the value of improvements for 
two periods separately. The Munsif who 
passed the order in the final decree pro- 
ceeding does not appear to have applied 
his mind to the earlier orders that upon 
that footing the petitioner would be 


‘Hable for the value of improvements only 


for the period subsequent to 1920. In 
the circumstances, it is obvious that there 
was no Clerical mistake and there was 
no question of bringing the decree in ac- 
cordance with the judgment, for, as we 
said, there was no decision at all as to the 
period in respect of which the petitioner 
should be made liable for the value of 
improvements. The order of the court 
below is, therefore. set aside. 


4. If we leave the matter there, 
we are afraid that an injustice may occur. 
We consider, therefore, that the applica- 
tion filed by the mortgagees should be 
treated as one asking the court below to 
decide the question whether the peti- 
tioner would be liable for improvements 
for the earlier period commencing from 
1966 and for that purpose to re-open the 
final decree. We direct the court below 
to treat the application accordingly and 
dispose it of according to law. - The peti- 
tion is allowed. No costs. 


Petition allowed, 
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RAMANVJAM, J. 

A. K. Velan, Petitioner v. M/s. Nara- 
yanan and Co, (P) Ltd., Respondent, 

Civil Revn. Petn. No, 1925 of 1970, 
D/- 16-2-1971, to revise order of City 
Civil Court, Madras, D/- 2-4-1970, 

- Civil P. C. (1908), O. 37, R. 3 — 

Leave to defend suit — Grant of — Leave 
granted on condition of depositing cer- 


tain amount — Defence raised, a bona 
fide one and not a ruse to prolong 
defence — Condition could not be up- 


heid — Discretion to grant leave to 
defend has to be exercised by the trial 
court in a judicial manner. (Para 3) 


If the Judge is of the opinion that 
the case raises a triable issue, then leave 
should ordinarily be granted uncondi- 
tionally. On the other hand, if he is of 
opinion that the defence raised is frivo- 
lous, or false, or sham, he should refuse 
leave to defend altogether. But, where 
it is not possible to say whether the 
defence is a genuine one or not, then the 
discretion is left to the trial Judge to 
grant leave to defend on certain condi- 
tions. AIR 1965 SC 1698, Followed. 

(Para 3) 
Cases Referred: Chronological Paras 
(1965) AIR 1965 SC 1698 (V 52)= 
(1966) 2 SCJ 606, Milkhiram 
Madia) Private Ltd. v. Chamanlal 
ros. 


C. Lakshminarain, for Petitioner; 
N. C. Raghavachari, for Respondent. 


ORDER:— In this petition, the peti- 
tioner canvasses the correctness of the 
order of the lower court directing him to 
deposit a sum of Rs. 2,000/- as a condi- 
tion precedent for the grant of leave to 
defend the suit O. S. No, 584 of 1966. It 
is contended by the petitioner that the 
` lower court has found that there is a 
triable issue in the face of the conten- 
tions raised by the petitioner its direc- 
tion to deposit the sum of Rs. 2,000/- is 
erroneous in law. A perusal of the order 
of the lower court shows that it specifical- 
ly finds that having regard to the con- 
tentions raised by the petitioner in his 
affidavit, a triable issue certainly arises 
in this case, and that it was just and 
necessary to grant leave to the petitioner 
to defend the suit. The trial court also 
says that the plea raised by the defend- 
ant is not a mere ruse to protract the 
proceedings, After finding that there 
arises a triable issue and that the .vlea 
raised by the petitioner is not a mere 
ruse but a bona fide one the trial court 
has chosen to give a direction to deposit 
a sum of Rs. 2,000/- on or before 29-4- 
1970 as a condition precedent for the 
grant of leave. 


KO/LO/F79/71/GKC/SSG 


A. I. R. 


2. The learned counsel for the 
respondent however contends that the 
finding of the trial court that there arises 
a triable issue on the plea raised by the 
petitioner is not borne by the records, 
and reliance is- placed on some letters 
said to have been written by the peti- 
tioner wherein he has undertaken to 
settle the claim of the petitioner. I am 
not in a position to straightway act upon 
the letters pointed out by the respondent 
at the stage of revision and therefore I 
am not going behind the finding given by 
the lower court that a triable issue arises 
on the pleadings raised by the petitioner. 
The question is, whether after giving such 
a finding, the lower court is justified in 
imposing a condition for the payment of 
Rs. 2,000/- for the grant of leave to 
defend. 


3. It is well established that in 
matters of this kind the discretion to 
grant leave to defend has to be exercis- 


ed by the trial court in a judicial manner.| . 


In this case, the court below has found 
that a triable issue in fact arises on the 
plea raised by the petitioner. As pointed 
out by the Supreme Court in Milkhiram 
Ltd. v. Chamanlal Bros., AIR 1965 SC 1698, 
if the Judge is of the opinion that the 
case raises a triable issue then leave shouid 
ordinarily be granted unconditionally, On 


- the other hand, if he is of opinion that 


the defence raised is frivolous, or false, 
or sham, he should refuse leave to de- 
fend altogether. But, where it is not 
possible to say whether the defence is a 
genuine one or not, then the discretion 
is left to the trial Judge to grant leave 
to defend on certain conditions. In this 
case, having regard to the fact that the 
trial court has held that there arises a 
triable issue on the plea raised by the 
petitioner, leave should have been grant- 
ed automatically without imposing any 
condition. The trial court itself says that 
the defence raised is not a ruse to prolong 
the defence and that it is bona fide one. 
In the face of that finding. it is not pos- 
gible to uphold the condition imposed by 
the lower court for payment of a sum of 
Rs, 2,000/- as a condition precedent for 
the grant of leave. The result is that 
part of the order of the lower court 
directing the petitioner to deposit a sum 
of Rs. 2,000/- will stand deleted. The 
civil revision petition is allowed, and in 
the circumstances, there will be no order 
as to costs. 
4, Having regard to the fact that 
the suit is of the vear 1966 I direct the 
lower court to dispose of the suit as ex- 
peditiously as possible preferably within 
six weeks from this date. 
Revision’ allowed. 
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SADASIVAM AND V. RAMASWAMI, JJ. 


Venkataraman, Appellant v. L. A 
Thangappa Gounder, Respondent, 


Appeals Nos. 11 to 13 of 1964, D/- 
15-2-1971, against decree of Sub. J., 
Erode, D/- 13-11-1963. 


(A) Tamil Nadu Hindu Religious and 
Charitable Endowments Act (19 of 1951), 
S. 6 (9) — Hereditary trustee — Were 
an office of trustee in relation to a temple 
has been held by the members of a cer- 
tain family for three generations witkout 
break, the office must be considered to 
be hereditary in their family. (1913) -LR 
36 Mad 364, Followed. (Pare 6) 


(B) Hindu Law — Religious endow- 
ment — Succession —~ Change in line 
of — It is competent to a heir of the 
founder of a shrine in whom the trusiee- 
ship has vested, to create a new line of 
trustees in favour of his next heir on 
failure of the line of the original trustee 
and the trustees in the new line so creat- 
ed acquire hereditary right to trusteeship. 
AIR 1935 Mad 220 & AIR 1941 Mad 552 
& AIR 1923 Bom 358 & AIR 1957 Andh 
Pra 876, Rel. on. _ (Para 9) 

(C) Hindu Law — Religious endow- 
ment — Combination of trusteeship and 
pujariship — Such combination in one 
person is not prohibited especially in the 
case of small temples with insignifizant 
income from the endowed properties — 
Extent of the income, in such case, should 
be determined as at the time of the en- 
dowments. (1964) 2 Mad LJ 560 & (2964) 
1 Mad LJ 384, Rel. on. (Paras 10. 11) 


(D) Tamil Nadu Hindu Religious and 
Charitable Endowments Act (19 of 1951), 
S. 57 (h) — Application under. 


In an application for declaration that 
the plaintiffs are hereditary trustees, the 
question of mismanagement on the part 
of the plaintiffs is irrelevant. AIR 1971 
Mad 295, Rel. on. (Pare 13) 

(E) Tamil Nadu Hindu Religious and 
Charitable Endowments Act (19 of 1351), 
S. 60 — Suit to set aside order of Com- 
missioner — Limitation. 

Where an appeal has been filei to 
the Commissioner against the order of 
the Deputy Commissioner, the limitation 
should be computed from the order of 
the commissioner and not from the date 
of the order of Deputy Commissione:. 

(Pare 15) 
Cases Referred: Chronological Paras 
(1971) AIR 1971 Mad 295 (V 58)= 
(1970) 2 Mad LJ 599, Nagarajan 
y. Commr. Hindu Religious and 
Charitable Endowments 
(1964) 1964-1 Mad LJ 384, Babu 
Gurukkal yv. Commr, for Hindu. 
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Religious and Charitable En- 

dowments Board, Madras aT 
(1964) 1964-2 Mad LJ 560 = 77 

Mad LW 129, Muthuswami Guruk- 

kal v. Aiyaswami Thevar 10 
(1957) AIR 1957 Andh Pra 876 

(V 44) = 1956 Andh WR 1050, 

Seshacharyulu y. Venkata- 

charyulu 9 
(1941) AIR 1941 Mad 552 (V 28)= 

(1941) 1 Mad LJ 510, Janki 

Ammal v. Sanjeevi Chettiar 9 
(1935) AIR 1935 Mad 220 (V 22)= 

68 Mad LJ 295, Sri Mahant 

Prayag Doss Jee Varu v. Govinda- 

charlu 
(1923) AIR 1923 Bom 358 (V 20)= 

ILR 47 Bom 529, Raghunath 

Vithal ov. Purnanand Sara- 

swati Swari g 
(1918) AIR 1918 Mad 1278 (V 5)= 

ILR .40 Mad 612 (FB), Gauranga 

Sahu v. Sudevi Mata 9 
(1913) ILR 36 Mad 364 = 21 Mad 

LJ 952, Ramados v. Hanumantha 

Rao 6 


N. Ramachandran, N. Sivamani and 
M. V. Krishnan, for Appellant; D. Rama- 
swami Iyengar, G. Chhinaswami, K. V. 
Subramanian and Addl, Govt. Pleader, for 
Respondent. 


V. RAMASWAMI, J.:— These three 
appeals have been filed by the unsuccess- 
ful plaintiffs in O. S, Nos. 55, 56 and 57 
of 1961 on the file of learned Subordi- 
nate Judge of Erode, O. S., No. 55 of 
1961, against which A. S. No. 11 of 1964 
has been filed. was a suit to set aside the 
Order of the Commissioner of the Hindu 
Religious and Charitable Endowments 
Board, Madras dated 18-3-1971 confirm- 
ing the dismissal by the Deputy Commis- 
sioner of the Plaintiff’s application under 
Section 57 (b) of the Tamil Nadu Hindu 
Religious and Charitable Endowments 
Act, 1951 for a declaration that the plain- 
tiff was the hereditary trustee of the suit 
temple. The Plaintiffs case was that the 
Plaintiff's maternal grand-father one 
Krishna Iyer and his great grand-father 
one Narayana Iyer had been the heredi« 
tary poojaries and trustees of an ancient 
temple by name Kaliyaghavaradaraja 
Perumal Temple at Thalayanallur, hamlet 
of Sivagiri Village, Erode Taluk, Coimba~ 
tore District. The lands described in 
Schedule A to the plaint measuring 39-70 
acres belonged to the said temple having 
been granted to it by the ancient Kings 
and Palayagars of Madurai. These grants 
have been recognised and confirmed by 
the then British Government in 1863 and 
an inam title deed 151 was also issued 
for the same, These lands have been in 
the possession and enjoyment of the said 
S Iyer and his predecessors-in- 
title, 
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One Subba Iyer, the only son of 
Krishna Iyer, executed in favour of the 
Plaintiff a deed of Settlement dated 30-5- 
1944, which nas been marked at Ex. Al 
in the suit, in and by which he transfer- 
red all his rights in and over the temple 
and the lands belonging to it, and the 
plaintiff alone has been performing the 
duties of the trustee and poojari for the 
last. 17 years. While so, at the instigation 
of the enemies of the plaintiff, on the 
assumption that by reason of the irriga- 
tion facilities afforded by the lower 
Bhavani Project Canal the value of the 
lands and the income thereon have arisen, 
the Area Committee initiated proceedings 
for appointment on. non-hereditary trus- 
tees and by its resolution dated 24-7-1959 
appointed defendants 1 to 3 as non-here- 
ditary trustees of the temple, The plain- 
tiff filed an application under Sec. 57 (b) 
of. Madras Act 19 of 1951 for a declara- 
tion that he was the hereditary trustee 
of the said temple. This application was 
dismissed by the Deputy Commissioner by 
his Order dated 23-9-1960. On appeal by 
the plaintiff the Commissioner confirmed 
the Order of dismissal of the Deputy 
Commissioner by his order dated 18-3- 
1961. The plaintiff has filed O. S. No. 55 
of 1961 to sat aside this order of the 
Commissioner dated 18-3-1961. 


2. Two separate written state- 
ments were filed, one by the ist defend- 
ant, and the other by the 4th defendant 
in the suit, tke Commissioner, Hindu Re- 
ligious and Charitable Endowments, The 
Ist defendant contended that the plain- 
tiffs predecessors-in-title were not the 
hereditary trustees of the suit temple, 
that the villagers had control over the 
management of the suit temple, that the 
hereditary poojariship and trusteeship 
could not be held by one and the same 
person, that in any case the plaintiff was 
not a heir-at-law of Subba Iyer and that 
the settlement Ex, A.1 executed by Subba 
Iyer was not valid in law and did not 
confer any right on the plaintiff, 

3. The 4th defendant, the Commis- 
sioner for the Hindu Religious-:and Charit- 
able Endowments, in his written state- 
ment admitted that the plaintiff and his 
immediate ancestors had been performing 
pooja in the suit temple but contended 
that. while officiating as Poojaries, they 
also appeared to have been looking after 
the secular affairs of the temple generally 
and doing all the work connected with it, 
‘which was normally done by the trustee 
but stated thet, that it was the practice 
in the last century for the subordinate 
officers like archakas, pericharakas and 
service holders to function as de facto 
managers in eddition to the performance 
of their subordinate duties, that the sub- 
ordinate officers always acted under the 
control and supervision of the Hindu 
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worshipping public of the locality, that 
the settlement deed, even if true, was not 
valid in law and the office of trustee of 
a public temple or trust was inalien- 
able in law and therefore Ex. A-1 was 
void. He further stated that the 
plaintiff was nót a heir to Subba 
Iyer and on that ground also. Ex. A.1 was. . 
invalid, that the predecessors of the plain- 
tiff have wrongfully alienated a portion . 
of the inam lands endowed to the temple 
and that they were guilty of misfeasance 
and therefore the plaintiff could not be 
entrusted with the right of management 
of the temple and its endowments. It 
was also contended that in 1949, the Area 
Committee appointed .trustees and that 
was not challenged by the plaintiff and 
that therefore the plaintiff had lost the 
right, if any, and that the suit was barred 
by limitation. It was also contended 
that the poojariship and trusteeship could 
not in law be combined in one and the 
same person and that therefore the plain- 
tiff could not claim to be the hereditary 
trustee of the suit temple. 
XX XX XX 


4. These three suits were tried to- 
gether, since some common questions of 
law and fact arose in them. The evi-~ 
dence was mainly recorded in O. S. No, 
55 of 1961, but the evidence given by 
some of the witnesses in each of these 
three suits was adopted as evidence in 
the other suits in pursuance of a joint 
memorandum filed by the parties. The 
learned Subordinate Judge of Erode came 
to the conclusion that the plaintiffs and 
their predecessor-in-title in the respec- 
tive suits acted as hereditary trustees of 
the respective temples. He also found 
that the plaintiff in O. S. No. 55 of 1961 
was not the lawful heir of Subba Iyer 
and that therefore, Ex. A.1 the settlement 
deed, was invalid, though true. and did 
not confer any right on the plaintiff. On 
the question whether the trusteeship and 
poojariship could vest in one and the 
same person the learned Subordinate 
Judge came to the conclusion that’ the 
temples in all the three suits are big 
temples endowed with considerable pro- 
perties, which fetch a decent or large in- 
come, and that, therefore, the offices of 
trusteeship and archakaship could not vest 
in one and the same individual. He also 
held that the plaintiffs in the three suits 
were guilty of mismanagement and 
malpractices and on that ground they be~ 
came unfit to be appointed as trustees. 


On the question of limitation, the 


learned Subordinate Judge held that the 


suits were barred by limitation on the 
ground that they had not been filed with- 
in the statutory period of limitation 
against the orders of the Deputy Commis~ 
sioner on their applications under Sec 
tion 57 (1) of the Act, The learned Sub- 
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ordinate Judge also held that even as- 
suming that his finding that the plain- 
tiffs could not function both as heredi ary 
¢rustees and as poojaries and continue as 
such was not correct, he would dismiss 
the suits on the ground that they had 
rendered themselves unfit to hold tiese 
offices by reason of their dereliction and 
negligence of duty and misfeasance. In 
this view he dismissed all the three suits. 
The unsuccessful plaintiffs have filed the 
present appeals. 


5, Two points arise for considera- 
tion in these appeals, firstly whether the 
appellants in these three appeals are the 
hereditary trustees in respect of the res- 
pective suit temples, and secondly whe- 
ther the suit was barred by limitaticn. 


6. It is the case of the plaintiffs 
fm their respective suits that they and 
their ancestors have been performing 
poojas in their respective temples and 
managing the lands attached to ther as 
trustees and that they were exerc.sing 
such right or control for over three 
generations and that the public had no 
control over them. In the written state- 
ments filed on behalf of the Commis- 
sioner, Hindu Religious and Charicable 
Endowments it has been admitted that 
the predecessors-in-title of the plaintiffs 
in the olden days had not only. perform- 
ed the pooja for the temples but also 
managed the properties as de facto irus- 
tees. The allegation in the plaints is that 
for over three generations the truste2ship 
had been in the family of the plaintiffs 
and their predecessors in title. This has 
been admitted in the written statement 
filed on behalf of the Commissioner, 
Hindu Religious and Charitable Endow- 
ments. Though this allegation is denied 
by the non-hereditary trustees appointed 
in pursuance of the resolution of the Area 
Committee, the Endowment Board hav- 
ing conceded this right, it can be safely 
held that the plaintiffs and their predeces- 
sors-in-title were in possession anc en= 
joyment of the lands attached to the res- 
pective temples as de facto trustees. It 
has been held in Ramados v. Hanumantha 
Rao, ( (1913) ILR 36 Mad 364). that where 
an office of trustees was held by the mem- 
bers. of a certain family for nearly 100 
years and by nobody else the office must 
be held to be hereditary in their family. 

xx XX XX 


7. It is seen from these passages 
and the evidence of P. W. 1 that these 
60 families have been performing the 
poojas in the temples, but it is not stated 
that they have been’ acting as trustees 
also. - It is the specific case of the plain- 
tiffs that the trusteeship has been vested 
hereditarily in the four plaintiffs families 
which originally formed one family. “here 
fs nothing inconsistent in the herecitary 
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trusteeship being vested in one family, 
whose members were also poojaries along 
with the members of the other families 
in the village. It may be mentioned that 
the plaints themselves do not say that 
the trusteeship was enjoyed in turns 
among the 60 families. There is no evi- 
dence on the side of the defendants that 
the trusteeship was ever enjoyed by 
anybody else other than the four plain- 
tiffs’ families. Therefore, we consider 
that there is no substance in this argu- 
ment of the’ learned counsel for the res- 
pondents. 


8. Learned counsel for the appel- 
lants contended that the finding of the 
learned Subordinate Judge that the plain- 
tiff in O. S. No. 55 of 1961 is not the 
legal heir of Subba Iyer entitled to claim 
the right to trusteeship and the finding 
that Ex. A.1 in O. 5. No. 35 of 1961 is 


‘not valid are incorrect and unsustainable. 


It will be seen from the recitals in Ex. 
A.1 that the settlor Subba Iyer had two 
daughters Saraswathi and Meenakshi, 
that Meenakshi died without any issues, 
that she performed the marriage of his 
second daughter Saraswathi, and that she 
was living comfortably in her husband’s 
house. It is mentioned in this document 
that Ramasubba Iyer, the grandson of 
Subba Iyer, was born to Saraswathi by 
the time the settlement deed was effected. 
It is not shown that Ramasubba Iyer, the 
grandson of Subba Iyer. was born before 
the execution of Ex, A.1, the settlement 
deed. The Plaintiff in O. S. No. 55 of 
1961 is the sister’s son of Subba Iyer 
and as such he is the person next in line 
of succession under the Hindu law at the 
time when Ex. A.l was executed. A 
Division Bench of this Court in Sri 
Mahant Prayag Dossjee Varu v. Govinda- 
charlu, 68 Mad LJ 295 = (AIR 1935 Mad 
220) held as follows:— 

“As alienation of a religious office 
such as that of an archakaship of a tem- 
ple is not invalid when it is made in 
favour of one in the line of heirs of the 
alienor and when it is neither for consi- 
deration nor in any way opposed to or 
inconsistent with the interests of the in- 
stitution.” 


9, In Janaki Ammal v. Sanjeevi 
Chettiar, (1941-1 Mad LJ 510) = (AIR 
1941 Mad 552) also it has been held that 
an alienation or release or renunciation 
of an office of a trustee not for value in 
favour of the next or immediate heir is 
valid. To the same effect are the deci- 
sions reported in Raghunath Vithal v. 
Purnanand Saraswati Swami, ILR 47 
Bom 529) = (AIR 1923 Bom 358) and 
Seshacharyulu v. Venkatacharyulu, (1956 
Andh WR 1050) = (AIR 1957 Andh Pra 
876), We have therefore no hesitation in 
holding that Ex. A.l in O. S. No. 55 of 
1961 is true and valid and did confer 
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the right of Trusteeship on the plaintiff 
in O. S. 55 of 1961. Even so, it is con- 
tended on behalf of the respondents that 
the trusteeship in the hands of the 
alienee-plaintiff cannot be considered to 
be hereditary. A Full Bench of this Court 
in Gauranga Sahu v., Sudevi Mata, (ILR 
40 Mad 612) = (AIR 1918 Mad 1278) (FB) 
held that it is competent to a heir of the 
founder of a Shrine, in whom the trustee- 
ship has vested owing to the failure of 
the line of the original trustee, to create 
a new line of trustees. Further as has 
been seen already, at the time when Ex. 
A.l was executed, the plaintiff in O. 5S. 
No. 55 of 1961 was the next heir in the 
line of succession. Therefore, we have 
no hesitation in holding that the plain- 
tiff in O. S. No. 55 of 1961 acquired here- 
ditary right to trusteeship of the suit 
temple under Ex. A.1, 


10. The next ground on which the 
learned Subordinate Judge dismissed the 
suits is that the suit temples are big 
temples endowed with considerable pro- 
perties. which fetch a decent or large in- 
come and that therefore the poojariship 
and trusteeship cannot be held by one 
and the same individual. 
Bench of this court in . Muthuswami 
Gurukkal v. Aivyaswami Thevar, (1964-2 
Mad LJ 560) held as follows:— 


“There is nothing illegal in -heredi- 
tary trusteeship and pujariship being 
combined in the same person especially 
in the case of small temples where there 
has been no interference or- control by 
any of the villagers of the place. In the 
case of small village temples, where the 
temple property is of insignificant value 
and the income is hardly sufficient even to 
meet the routine expenses of the temples, 
if the archaka or the poojari is left in 
management of the temple lands and the 
affairs of the temple without any inter- 
ference by any of the villagers for a long 
number of years, it has to be presumed 
that with the consent and acquiescence of 
the worshippers of the village the pujari 
is the trustee as well. In such a case it 
must be held that the poojari managing 
the lands and affairs has made out his 
right to hereditary trusteeship and the 
interests of the temple are not likely to 
suffer, when the person concerned admits 
that the lands are temple lands and has 
never set uv any rights to them as his 
own property.” 


11. This decision was followed in 
Babu Gurukkal v, Commissioner for 
Hindu Religious and Charitable Endow- 
ments Board, Madras, ( (1964) 1 Mad LJ 
384), Bearing these principles in mind 
let us consider, the income of the suit 
temples from the endowed properties, In 
deciding this question it should be borne 
in mind that the income should be deter- 
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and not what they are today. 
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12. We therefore hold that the 
temples in all these three suits are smali 
temples with meagre income and that 
therefore there is nothing illegal in the 
hereditary poojariship and the . trustee~ 
ship vesting in the same individuals. 

13. The next ground on which the 
learned Subordinate Judge dismissed the 
suits is that the plaintiffs are guilty of 
mismanagement and malpractices and that 
therefore they are not fit persons to be 
the trustees of the temples. We are 
wholly unable to understand what re~ 
levance this mismanagement has in an ap- 
plication under Section 57 (b) of the Act 
for a declaration that the plaintiffs are 
the hereditary trustees. If the plaintiff’s 
are guilty of mismanagement and mal- 
practices, it is open for the appropriate 
authorities to take appropriate proceed- 
ings either for removal of the trustees or 
for the appointment of non-hereditary. 
trustees along with the hereditary trus- 
tees in order to safeguard the interests 
of the temples, A Division Bench of this 
Court in Nagarajan v. Commr.. Hindu Re- 
ligious and Charitable Endowments, 
(1970-2 Mad LJ 599) = (AIR 1971 Mad 
295) held that though Section 45 of the 


Act, which enables the Deputy Commis-«: 


sioner or the Commissioner as the case 
may be, to suspend, remove or dismiss 
the trustees, does not contemplate any 
notice or enquiry, the Commissioner can-« 
not exercise that power without follow- 
ing the principles of natural justice and 
the prescribed procedure. It will be open 
to the Endowment Board to take such 
action as they may deem fit, if they con- 
sider that the plaintiffs are guilty of mis« 
management and malpractices, We, there- 
fore, set aside the findings of the learn- 
ed Subordinate Judge and hold that the 
plaintiffs in the three suits are the here« 
ditary trustees of the respective suit 
temples, i 


l4. The next ground urged by the 
counsel for the appellant is that the find- 
ing. of the trial court on the issue of 
limitation is incorrect. It is clear from 
the evidence and the pleadings that the 
orders oftappointment of non-hereditary 
trustees by the Area Committee in 1949 
were not served on the respective plain= 
tiffs and the plaintiffs continued to be in 
possession of the respective temple pro- 
perties, The plaintiffs state that they 
were not served with the notice and that 
they were not aware of the same. The 
learned counsel for the respondents could 
not seriously dispute this contention of 
the plaintiffs. If the orders were nof 
served on the plaintiffs and they were 
not aware of the same they could not 
have challenged the same in a court of 
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jaw. Therefore. the suits are not barred 
on the ground that the plaintiffs have 
not challenged the order of appointment 
of non-hereditary trustees made in 1949. 


“15. The next ground on whick the 
suits have’ been held to be barrec by 
limitation is that the Area Committee ap- 
pointed non-hereditary trustees for = se- 
cond time on 29-7-1959 under Exs. B.2, 
B.27 and B.7. The plaintiffs filed ap- 
plications to set aside those orders and 
they were dismissed by the Deputy Com- 
missioner on 23-9-1960, 6-10-1960 and 
19-9-1960 respectively, The appeals as 
against those orders were dismissec by 
the Commissioner on 18-3-1961. The 
learned Subordinate Judge-held thai the 
suits under Section 62 of Act 19 of 1951 
should have been filed within ninety days 
from the date of the orders of the Deputy 
Commissioner, and the suits having been 
filed on 15-6-1961 are clearly barrel by 
limitation. The learned Subord_nate 
Judge has incorrectly understood the pro- 
visions of Section 62 of the Act. When 
an appeal has been preferred to the Com- 


missioner against the order of the Deputy . 


Commissioner, . the period of limitation 
starts from the date of the order o= the 
Commissioner on appeal and not from the 
date of the Order of the Deputy Commis- 
sioner, which has been superseded b7 the 
order of the Commissioner. The ord=r of 
the Commissioner in all these cases were 
made on 18-3-1961. The suits filed on 
15-6-1961 were therefore clearly within 
ninety days from the date of the orders 
of the Commissioner and as such were 
clearly in time. l 


16. For the foregoing reasons we 
set aside the judgment and decrees of 
the court below and allow these arpeals 
and decree the suits with costs one set. 
The receiver shall be discharged after 
taking accounts. Necessary proceedings 
may be taken in the Lower Court. 

Appeals allawed, 
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K. VEERASWAMI C, J. AND 
RAGHAVAN, J. 


A. N. Parasuraman Managing Pertner 
of a firm by name Minerva Tuéorial 
College Madras-8 and others, Petitioners 
v. State of Tamil Nadu represented by 
Secretary to Govt. Education Department, 
and another, Respondents, 

Writ Petns. Nos. 3818 of 1968 etc. D/~ 
81-8-1971. 

(A) Madras Private Educational In- 


stitutions (Regulation) Act (1966), £. 6—. 


Permission for continuance or estalish- 
‘ ment of private educational institutions— 
F saedahinneneaabepeniedrteb teehee AAAA AAAA A a a A, 


AP/AP/A66/72/DGB 


A, N. Parastraman v. State 


Mad, 123 


Power to grant or refuse permission is 
neither unreasonable nor arbitrary — (X~- 
Ref:— Sections 3, 4) — (X-Ref:— Con- 
stitution of India, Arts, 14. 19). 

The power to grant or refuse per- 
mission vested in the competent autho- 
rity for continuance or establishment of 
private educational institutions can only 
be exercised after taking into considera- 
tion the particulars contained in the ap- 
plication under Section 4 and where it 
proposes to refuse it can do so only after 
it has given an opportunity to the appli- 
cant of making his representations. Such 
particulars furnish the material in the 
light of which the discretion vested in 
the competent authority is to be guided 
and exercised: such vesting of power is, 
therefore neither unreasonable nor arbi~ 
trary. (Para 4) 

(B) Education-——-Mad. Private Educa- 
tional Institutions (Regulation) Act (1966) 
~- Competent Authority — Authority to 
nominate competent authority vested in 
Government — Government cannot be as- 
sumed to abuse the power — Such power 
cannot be held to be arbitrary and harm- 
ful. AIR 1957 SC 896, Foll. (Para 5) 


(C) Education—Mad. Private Educa- 
tional Institutions (Regulation) Act (1966), 
S. 7.— Power of competent authority to 
cancel permission — Competent authority 
cannot issue directions at his whims and 
fancies but only for advancing purposes 
of the Acts by the guides furnished by 
provisions of the Act ~~ Hence section is 
not open to challenge. (Para 6) 

(D) Education-~-Mad, Private Educa- 
tional Institutions (Regulation) Act (1966), 
S. 22 — Power of exemption — Govern- 
ment has to be guided by purposes of the 
Act and no arbitrary exemption can be 
made — Section not open to objection as 
being ex facie arbitrary. AIR 1961 SC 
1731, Foll. (Para 7) 

(£) Education—Mad. Private Educa- 
tional Institutions (Regulation) Act (1966), 


S, 28 — Section delegates legislative 
power to executive authority — Hence 
invalid, 


Section 28 which says that if any 
difficulty arises in giving effect to the pro- 
visions of the Act, the Government may. 
as the occasion may require, by order, 
do anything which appears to them to be 
necessary for removing the difficulty 
amounts to delegation of legislative power 
to executive authority which is not per- 


missible. Hence section is invalid. AIR 
1967 SC 69. Foll. (Para 8) 
Cases Referred: Chronological Paras 


(1967) AIR 1967 -SC 691 (V 54)= 


(1967) 1 SCR 15, Jalan Trading | 

Co. v. Mill Mazdoor Sabha $ 
(1961) AIR 1961 SC 1731 (V 48)= 

(1962) 2 SCR 169, P, J. Irani v. 

State of Madras 7 
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(1957) AIR 1957 SC 896 (V 44)= 
1958 SCR 308, Virendra v. State 
of Punjab . ~ 5 
(1948) 1948-1 KB 223 = 1947-2 All 
ER 680. Associated Provincial 
Picture Houses v, Wednesbury : 
Corporation 4 
M. K. Nambiar for K., K. Venugopal, 
A. P. Venkatachalam, V. Manivannan, 
K. K. Nalini Vasudevan, R. Desikan, N. 
Ramachandran, C. S. Vidyasankar, V. 
Narayanaswami, T. Aravamudha Iyengar; 
N. T. Vanamalai, M. S. Sundararajan, 
N. Venkatarama Iyer, K. A. Thanika-~ 
chalam, N. C. Raghavachari, N, S. Varada- 
chari and R. S. Venkatachari, for Peti- 
tioners: Advocate General assisted by 
Govt. Pleader, for Respondents, 


K. VEERASWAMI, C. J.: This group 
of petitions under Art. 226 of the Con- 
stitution is concerned with the validity of 
some of the provisions of the Madras Pri- 
vate Educational Institutions (Regulation) 
Act 1966. It is said that they violate Art.- 
cles 19 (1) (g) and 14 of the Constitution, 
We may take W. P. 3818 of 1968 as an 
example, The petitioner describes him- 
self as the managing partner of a regis- 
tered partnership firm under the name 
and style of the Minerva Tutorial College, 
Halls Road, Madras. He is also stated 


to be the proprietor and Principal of the . 


Tutorial Ccllege. His prayer is for a 
rule directing the respondent, the State 
of Madras. from enforcing the provisions 
of the Act against the College. It is 
said to have been established in about 
1931 to coach. students who have failed 
in their University examinations as pri- 
vate candidates. Two sessions in a year are 
held, one from June to September, and 
the other from the middle of November 
to March, to enable the candidates to ap- 
pear for one or the other of the two 
University examinations during a year. 
Coaching is given to failed College stu- 
dents, including Science students, for 
whose. benefit there is a well equipped 
laboratory, and a separate section for the 
S. S. L. C. students has also been added, 
The tutorial college has on its staff, seve- 
ral qualified teachers some of whom are 
retired persons and some of whom also 
work as .part time hands, There is a 
hostel attached to the College for the 
benefit of students who have no homes 
of their own in Madras and the boarders 
numbered about 239 during the last ses« 
sion in 1968. As many as 49331 students 
had been trained down the years. and 
enabled to pass their examinations, seve~ 
ral with distinctions and first classes, and 
‘thus the college has been serving a real 
public need. The College does not get 
any grant or aid from the Government, 
or any other public body, and is main- 
tained ‘entirely by the fees received from 
the students, and there has been no com- 
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plaint whatever from any student, or his 
parent, or from any other quarter about 
the management of the College in any 
manner, The petitioner adds that in the 
State of Madras. there are over 400 pri- 
vate institutions like his institution, ex- 
cluding private medical institutions. On 
the legal submissions the petitioner makes, 
which we will presently notice, he wants 
the Act to be struck down as violative 
of his fundamental right under Arts. 19 
and 14. The counter-affidavit filed by the 
secretary to Government, Education 
Dept. on behalf of the State, mainly deals 
with the petitioner’s legal submissions in 
answer. 

2. The Madras Private Educational 
Institutions (Regulation) Act, hereafter 
referred to as the Act, was enacted by 
the State Legislature in 1966, received 
the assent of the President on 19-1-1967. 
and was published in the Fort St. George 
Gazette on 25-1-1967. In accordance with 
Section 1 (4),-the Act came into force on 
21-8-1968, pursuant to a notification 
published on that date. The Act is in- 
tended to provide for the regulation of 
certain unrecognised private educational 
institutions in the Tamil Nadu State. By 
Section 1 (3) (b), the Act is applied only 
to certain private educational institutions 
specified in this provision, that is to say, 
any private educational institution hav- 
ing at any time more than 50 students 
on its rolls, in case it imparts technical 
education, or 100 students on its rolls in 
any. other case or six thousand rupees as 
its annual receipts. But Sections 5 and 
9 apply to every private educational in- 
stitution. Any ‘educational institution 
maintained, recognised or approved by or 
under authority from the Government or 
maintained or approved by, or affiliated 
to, any University established by law. or 
imparting medical education are exclud~ 
ed from the purview of the Act. A pri- 
vate educational institution has been 
defined to mean, any college, school or 
other institution, whether or not called 
a tutorial college, school or institution or 
training centre established and run with 
the object of preparing, training or guid- 
ing its students for any certificate. degree 
or diploma and includes any institution 
mentioned in sub-clause (iv) of Cl. (b) 


of Section 2. A ‘competent authority’ for- 


the purpose of the Act means any per- 
son, officer or other authority authoris- 
ed by the Government, by notification, 
to perform the functions of the compe- 
tent, authority under the Act, for such 
area or in relation to such class oft pri- 
vate educational institutions, as may be 
specified in the notification. 


The main regulation of a private 
educational institution is that introduced 
by Section 3 of the Act, namely, no such 
existing institution can be continued be- 
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yond a period of six months from the 
commencement of the Act, or estabHshed 
without the permission of the ‘competent 
authority’ and except in accordance with 
the terms and conditions specified in such 
permission. Every manager of a private 


educational institution in existence, or to’ 


be established, is required by Section 4 
(1) and (2), to make an application for 
permission to continue, or start it, and 
the application should contain the sarti- 
culars detailed in Section 4 (2). The ap- 
plication itself should be made im the 
prescribed form, and should be a2com- 
panied by the prescribed fee not e> ceed- 
ing five hundred rupees. AmonzZ the 
particulars to be given in the applization 
are, the name of the private educational 
institution and the name and address of 
the manager, the certificate, degr2e or 
diploma for which such private educa- 
tional institution prepares, trairs or 
guides or proposes to prepare, trein or 
guide its students or the certificate, 
degree or diploma which it grants o? con- 
fers or- proposes to grant or confer, the 
amenities available or proposed to he 
made available to students, the names of 
the members of the teaching staff amd the 
educational qualifications of each such 
member, the equipment, laboratory, 
library and other facilities for instruc- 
tion, the number of students in the pri- 
vate educational institutions and the 
groups into which they are divided, the 
scales of fees payable by the sttdents, 
the sources of income to ensure tke fin- 
ancial stability of the private educational 
institution. the situation and the descrip~ 
tion of the buildings in which sum pri- 
vate educational institution is beirg run 
or is proposed to be established. Other 
particulars as maybe prescribed should 
also be given. 


Section 6 provides that, on -xeceipf 
of an application under Section 4, the 
competent authority may grant or re~ 
fuse to grant the permission after taking 
into consideration, the particulars. con- 
tained in such application. Under the 
first proviso to the section, permission 
cannot be refused unless the applicant 
has been given an opportunity of making 
his representations, Permission granted 
is liable to be cancelled under Section 7, 
if it had been obtained by fraud, misre- 
presentation or suppression of material 
particulars, for contravention of any of 
the terms of conditions of the permission 
or of any direction issued by the com- 
petent authority under the, Act, but be~ 
fore cancelling the permission, the com- 
petent authority should give the manager 
an opportunity of making his representa- 
tions, Any transfer of permission should 
have the approval of the competent 


‘authority. But if a transfer has been 


made without such approval, the trans- 
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feree should apply for it within three 
months from the date of the transfer, 
There is a fee prescribed, not exceeding 
two hundred and fifty rupees for an ap- 
plication. The competent authority may 
refuse, or grant approval, after making 
such enquiry as it thinks fit, and may 
impose such conditions as it thinks fit, 
It may also subject the approval to such 
conditions as it may impose. Here again, 
approval cannot be refused unless the 
applicant had been given an opportunity 
of making his representations. Any cer- 
tificate, degree or diploma issued by any 
institution mentioned in sub-clause (iv) 
of Cl, (b) of S. 2 shall be in such form 
and contain such particulars as may be 
prescribed. A list of private educational 
institutions should be published by Govt, 
on or before the first day of June 
every year in the Fort St. George Gazette, 
which had been granted permission under 
Section 6 during the period ending with 
the 31st day of March immediately pre- 
ceding. Similarly, Government should 
also publish a list likewise of educational 
institutions in relation to which such per- 
mission has been cancelled during the 
period. Every private educational in- 
stitution, as provided by Section 5. should 
include in its name the words ‘Tutorial 
centre’ or ‘tutorial institute’, if it pre- 
pares, trains or guides its students for 
any certificate, degree or diploma grant- 
ed or conferred by any University esta- 
blished by law or by any institution, offi- 
cer, authority or body of individuals men- 
tioned in sub-clause (ii) or (iii) of CL (b) 
of S. 2. The words “Training centre” 
shall be included in the name if it is an 
institution mentioned in sub-clause (iv) 
of Cl, (b) of Section 2. 


Subject to these provisions relating 
to the requirements with respect to the 
name of the private educational institu- 
tions, no private educational institution 
can style itself under any name except 
in accordance with such rules as may he 
made in this behalf and without the ap- 
proval of the competent authority: Pro- 
visions are to be found in the Act as to 
accounts, audit, inspection and returns of 
private educational institutions. They 
should keep the accounts in such manner 
containing such particulars as may be 
prescribed, which should be audited every 
year by a chartered Accountant. Any 
private educational institution may be 
inspected by the competent authority 
whenever it considers necessary, and it 
shall have the authority to direct the 
manager to rectify the defects, if any, 
found during the course of the inspec~ 
tion, within such time as it may fix. The 
competent authority may also issue such 
directions regarding the management of 
a private educational institution as it may 
think fit, and it shall be the duty of the 
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manager of such private educational in- 
stitution te carry out such directions of 


the competent authority within such time ' 


as may be fixed by the competent autho- 
rity. The private educational institution 
is also to furnish within the prescribed 
time, to the competent authority such re- 
turns. statistics and other informations as 
it may, from time to time, require. No 
private educational institution and no 
class in a private educational institution 
shall be closed without a notice in writ- 
ing having been given to the competent 
authority, and without satisfying the 
competent authority that adequate 
arrangements have been made either for 
the continuance of the instruction of the 
students of the private educational in- 
stitution or the class, as the case may he, 
for the period of study for which the 
students have been admitted, or for the 
refund of the fees paid by the students. 
Then follow some miscellaneous provi- 
sions which, among other things provide 
for appeals from any decision of the com- 
petent authority to the prescribed autho- 


rity constituting contravention of any of 


the provisions of the Act, or any rule 
made thereunder, punishable with fine 
which may extend to one thousand 
rupees, or for continuing contravention 
to an additional fine which may extend 
to one hundred rupees for every day of 
such contravention, power to exempt any 
private educational institution, or class of 
private educational institution from all 
or any of the provisions of the Act, and 
the power to make rules. But Rules have 
been made under the Act which pres- 
cribes forms of applications to be made, 
form of permission under 5. 6, etc. 


The Appellate Authority prescribed 
is the Director of School education in 
relation to matric institution, the Direc- 
tor of Collegiate education in relation to 
post-matric institutions and the Director 
of Technical Education in respect of in- 
. stitutions imparting technical education. 
One of the rules is to the effect that no 
institution shall. style itself under any 
name, expression or implying the sanc- 
tion, approval or patronage of the Cen- 
tral or any State Government or which 
suggests or is calculated to suggest con- 
nection with any University established 
by law, or which is the same as, or 
similar to, or a colourable imitation of, 
that of any other institution in the same 
city or town, or include in its name the 
word ‘college’ or ‘university’. This rule 
also requires that, particulars regarding 
the certificate, 
which the institution prepares, trains or 
guides its students shall also be included 
in its name. The competent authority 
may, before according approval of the 
name of the institution, should take into 
consideration whether any word in the 


degree or diploma for institution. 
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name is offensive to any section of the 
people, or whether the name is vague. 
The name of the institution approved by 
the competent authority requires for its 
alteration, further approval therefor by 
that authority. 


3 The gravamen of the attack by 
the petitioner is, that there is nothing in 
the Act to indicate what they have to 
comply with for grant of permission for 
continuance, or establishment of a pri- 
vate educational institution. They say 
that while the Act requires them and 
future applicants of facts and particulars, 
it lays down no criteria, or guidelines 
for the competent authority to exercise 
its discretion, and from this point of 
view, the Act vests in the competent 
authority arbitrary power. Even assum- 


ing that the legislature can regulate the 


private educational institutions. the Act 
as it is, is unreasonable and offends Arti- 
cle 19 (1) (g) and Art, 14. Our attention 
Is invited to Section 6 of the Model Act 
which, according to the petitioners. re- 
ferred to certain guidelines in granting 
permission, and it is contended that signi- 
ficantly these provisions have been omit- 
ted in the impugned Act. 


4, sections 3, 4 and 6. as well as 
R. 3 relate to permission. The first of the 
sections places an embargo upon. con- 
tinuance, or establishment of private 
educational institutions without obtaining 
permission of the competent authority 
and except in accordance with the terms 


and conditions specified in such permis~- 


sion, anc Section 4 provides for applica- 
tion for permission; and the particulars 
to be furnished in respect thereof. The 
power to grant, or refuse permission. is 
vested in the competent authority, by 
Section 6. The competent authority as 
stated in the section, can only. exercise 
its power or discretion, after taking into 
consideration the particulars contained in 
the application, and where it proposes to 


‘refuse, it can do so only after it has 


given an opportunity to the applicant of 
making his representations. Thus, the 
particulars furnished by the applicant in 
his application furnish: the material in 
the light of which the discretion vested 
in the competent authority is to be guid- 
ed and exercised. We are unable to hold 
that vesting of such power in the cir- 
cumstances, is either’ “unreasonable. or 
arbitrary. For instance, one of the parti- 
culars to be given in thé application is, 
as to the name of the private educational 
Section 5 (I) and Rule 4 
prescribe certain restrictions and con- 
ditions in naming of the institution. In 
granting or refusing permission, the com- 
petent authority under Section 6. has to 
see whether Section 5 and Rule 4 have 
been complied with. Another particular 
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to be noted in the application is, as to 


the certificate, degree, or diploma for 


which the private educational institution 
prepares, trains or guides, or proposes to 
prepare, train or guide.its students. Once 
that is set out, there is no further dis- 
cretion vested in the competent autho- 
rity to refuse permission in that regard, 
So too. in respect of the amenities avail- 
able, or proposed to be made available 
to the students about which mention 
should be made in the application. It is 
true that it is not indicated in the Act 
what amenities should be made available. 
But having regard to particular amenities 
existing or proposed by a private educa~ 
tional institution, the competent sutho- 
rity will have to exercise its discretion 
in a reasonable way. The form of appli- 
cation is required to set out the mames 
of the members of the teaching staf, and 
the educational qualifications of eack such 
member, The information furnished will 
furnish a reasonable guide to the com- 
petent authority. So too, the equipment, 
laboratory. library and other facilities for 
the institution, and the number oz stu- 
dents in the private educational irstitu- 
tion and the group into which they are 
divided will give an idea for that cutho- 
rity to exercise its discretion. The scales 
of fees payable by the students heve to 
be set out in the application and this 
again will be a matter for the judzment 
of the competent authority. If the fee 
is. too exorbitant and out of all proportion, 
the authority will exercise the discretion 
in a proper way. But if the fee is rea- 
sonable, it will have nothing further to 
say about it. In order to see wether 
the private educational institution can 
fairly carry on its activities, the applica- 
tion has to set out the source of income 
to ensure its financial stability. That is 
again a matter in which the competent 
authority cannot act arbitrarily. The 
situation and description of the buildings 
in which such private education institu- 
tion is being run, or is proposed to be 
established, which is another matter to 
be mentioned in the application, is a re- 
levant matter which the competent autho- 
rity has to take into account, and if the 
situation of the building is in an otvious~ 
ly dangerous place from the standpoint 
of health it will not be reasonable to 
grant permission. The fact that standards 
of the requirements for a private 2duca-~ 
tional institution have not been prescrib~ 
ed, cannot itself give rise to an argument 
that the power vested in the competent 
authority to grant or refuse permission is 
unreasonable, or arbitrary. Where the 
particulars required have been given in 
the application, they themselves in almost 
all the cases will indicate the limes on 
which the competent authority wif have 
to act in granting or refusing the applica- 
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tion. -The learned Advocate-General dis- 
pelled the apprehension of the petitioners 
and stated that where the required parti- 
culars are given in the application, it 
would invariably be granted, unless re- 
fusal is warranted reasonably and fairly, 
which-will have to appear objectively on 
facts. The power has to be exercised in 
the light of the particulars, and no ap- 
plication can be refused until the com- 
petent authority has given the applicant 
an opportunity of making his representa- 
tions and the authority has taken them 
into consideration. Where it refuses an 
application, it has of course, to give its’ 
reasons, It is no doubt true that in the 
Model Bill which was apparently cir- 
culated to all the States, Section 6 pro- 
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- vided that in granting or refusing an ap- 


plication for permission,- the competent 
authority should take into account the 
method of imparting education, the quali- 
fications of the members of the teaching: 
staff, the provisions for library and 
laboratory. the suitability and adequacy 
of accommodation, the provisions for the 
welfare of the students the scheme of 
management referred to in Section 7. and 
such other particulars as may be prescrib- 
ed have to be given in the application. 
But it seems to us that S, 6 of the im- 
pugned Act does the same thing, but 
without repeating the matters to be taken 
into account because they are those which 
have to be set out in the application, and 
the section merely contents itself by 
saying that the competent authority in 
dealing with the application for permis- 
sion, should take into consideration the 
particulars contained in such application. 
It is true that the Madras University has 
laid down certain standards to be com- 
plied with for purposes of recongnition, 
affiliation and approval of Colleges. But 
the Legislature, in enacting the impugn- 
ed Act, apparently thought that those 
standards need not be laid down, having 
regard to the peculiar character of the 
private educational institutions, and the 
fact that such standards have not been 
prescribed is neither a matter on which 
the petitioners can feel aggrieved about, 
nor can it be considered to be an indica- 
tion that the power vested by Section 6 
in the competent authority is unreason- 
able and arbitrary power. We dare say 
that the competent authority. which the 
Government appoints, would be a per- 
son well versed with educational matters, 
including policies and administration, and 
a person of experience and high attain- 
ment, who can be trusted to exercise the 
power fairly and reasonably, in disvosing 
of applications for permission. We do 
not also see what precise guidelines 
could be formulated, in the circumstances 
for exercise of the power under Section 6. 
We accept the learned Advocate Gene~ 
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ral’s statement that once the particulars 
required uncer Section 4 (2) are furnish- 
ed in the application for permission, m- 
variably permision will be. granted, and 
dit will be refused only for stated reasons, 
which will always be subject to the best 
of reasonableness and fairness, We are 
of opinion. therefore, that neither the 
restriction, nor the power relating to 
grant of permission vested in the com~ 
petent authority, is unreasonable or arbi~ 
trary. We may observe that as pointed 
out by S. A. de Smith in his Judicial 
Review of Administrative Action, second 
Edn. at page 278, where the competent 
authority is empowered to take such 
action or to impose such conditions as it 
thinks fit in relation to a subject-matter, 
the courts have generally declined to con- 
strue such words as investing the autho- 
rity with an absolute discretion to do as 
it pleases. Such authority must neces- 
sarily have regard to the relevant con- 
siderations, and disregard the irrelevant, 
nor must the decision be such that no 
reasonable authority could ever have 
reached, We also agree with the obser- 
vations of the author that it may be 
assumed that the authority must also 
genuinely address itself to the applica- 
tion before it, consider it on its indivi- 
dual merits and not try to promote a 
purpose alien to the spirit of the Act. 
That was also the approach to the ques- 
tion made by the court of appeal in As~ 
sociated Provincial Pictures Houses v. 
Wednesbury Corporation, 1948-1 KB 223 
at p. 233, when Section 6 says that the 
competent authority should, in disposing 
of an application, take into consideration 
the particulars. contained in the applica~ 
tion, those particulars required by Sec- 
tion 4 and given in the application, do 
furnish more or less the criteria with re- 
ference to which the competent autho~ 
rity should exercise its discretion. Hav~ 
ing regard to the nature of the business, 
it seems to us, that it is not possible to 
attempt more precise criteria. The ob- 
fect of the Act seems to be to regulate, 
and not prevent any private educational 
institutions. While facts required by Sec- 
tion 4 should be considered, the compe~ 
tent authority should also take into ac- 
count and weigh the representations made 
by the applicant. Those are sufficient 
criteria and safeguards. We, therefore, 
pone Sections 3, 4, 6 and Rule 3 to be 
y : 


5. Referring to Section 2 (c), it is 
contended that competent authority 
means any person authorised by Govern- 
ment to perform the functions of such 
authority, and that means irrespective of 
the qualifications of the person, whether 
fit or unfit. the Government may autho- 
rise it to function as a competent autho- 
rity. It is said that such a power is 


' mission should 
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arbitrary and harmful. We are unable 
to agree. The authority to nominate the 
competent authority being vested in the 
Government, we do not think that so 
high an authority as that will abuse the 
power and ever nominate a person who 
is not qualified to act as a competent 
authority: Virendra v. State of Punjab, 
AIR 1957 SC 896. It was mentioned to 
us that if a competent person appointed 
by the Government happened to be a 
rival of an applicant under Section 4, it 
would be disastrous to him. If such a 
case arises, it could be really dealt with 
by the court and the applicant could be 
given relief. But we cannot assume that 
the power vested in the Government will 
be abused by it. It is to be taken for 
granted that the Government will choose 
a person fully qualified, having experi- 
ence in the educational field and who 
knows the problems of education, as a 
competent authority, and not simply any 
one irrespective of qualification or ex- 
perience, 


6. We are not also convinced that 
the power to cancel permission contain- 
ed in Section 7 is open to any objection. 
The validity of the first part of sub-sec- 
tion (1) of S. 7 is obvious, No one can 
reasonably say that if permission has been 
obtained by fraud, misrepresentation, or 
suppression of material particulars, or 
Where there is contravention of any of 
the provisions of the Act, or any rule 
made thereunder, or of any of the terms 
or conditions of the permission, the per- 
not be cancelled. But 
what is pointed out is that if permission’ 
is liable to be cancelled for contravention 
of any direction issued by the competent 
authority under the Act, this will be an 
uncontrolled and unguided power which 
will be invalid. We do not think so. The 
competent authority cannot issue direc- 
tions at his whims and fancies, but only 
for the purpose of advancing the pur- 
pose of the Act. Its objective, its various 
provisions do, in’ our opinion., furnish 
guide in the competent authority giving 
directions, Such directions should be re- 
levant, necessary and reasonable, and 
where it is. not, it is liable to judicial 
scrutiny as to its arbitrary’ character. In 
our view, the section as it is, is not open 
to challenge, 


7. We are not persuaded that the 
provisions relating to the penalties, power 
of exemption and inspection, are, in any 
way, invalid. Contravention of any of 
the provisions of the “Act, or the rules 
made thereunder, is a necessary concomi- 
tant to give effect to the provisions of 
the Act. and so too, the power of inspec- 
tion. It is true Section 22 does not say , 
in what circumstances exemption can be 
granted either to a class, or to a particular ` 


1972 


private educational institution. But, by 
and large the Government will have to 
be guided by the purpose of the Act, and 
no arbitrary exemption can be mace. But 
if any exemption is attacked as arbitrary, 
jit will have to be examined. But we do 
not think, that the power, as given in 
Section 22, is open to objection en the 
ground that ex facie it is arbitrary: P. J. 
Irani v. State of Madras, AIR 1951 SC 
1731, 1737. We find Section 17 (I) con- 
fers right of appeal on a manager, who 
is aggrieved by any decision of the com- 
petent authority. This is a furthe- safe- 
guard against the competent author-ty ex- 
ercising its power in an arbitrary way, 
either in respect of refusal of permission, 
or in the matter of giving any dicection 
to any private educational institution. 
The appeal, no doubt, lies to an autho- 
rity which may be prescribed. Fut we 
do not think that this provision cn that 
account can be attacked as invalid, for, 
here again the authority to prescribe the 
appellate authority is the Government, 
which can reasonably be expected to ex- 
ercise the power having regard to the 
purpose of the Act. and to the qualifica- 
tions necessary for being an apoellate 
authority. Some argument was adzanced 
to us, of Section 5 and Rule 4, which 
relate to the naming of an institution. 
But we think, that having regard to the 
whole purpose of the Act, this provision 
is reasonable. 

8. Lastly we come to Section 28, 
which says that if any difficulty arises in 
giving effect to the provisions of the Act, 
the Government may, as the occasicn may 
require, by order, do anything which ap- 
pears to them to be necessary fpr the 
purpose of removing the difficulty. This 
appears to be a sweeping power, the 
limits of which we are unable tc com- 
prehend. This section undoubtedly 
‘amounts to delegation of legislative 
power, which is not permissible. Sec- 
tion 37 of the Payment of Bonts Act, 
1965 said— 


“If any difficulty or doubt arises in 
giving effect to the provisions cf this 
Act, the Central Government may. by 
order published in the Official Cazette, 
make such provision, not inconsistent with 
the purposes of this Act as appears to 
it to be necessary or expedient jor the 
removal of the difficulty or doukt, and 
the order of the Central Government in 
such cases, shall be final.” 


This section was struck down as Invalid 
by the Supreme Court in Jalan Trading 
Co. v. Mill Mazdoor Sabha, AIR 1367 SC 
691. The court pointed out that if in 
giving effect to the provisions of tne Act 
any doubt or difficulty arose, normally 
it was for the Legislature to remove that 
doubt or difficulty and that power to re- 
move the doubt or difficulty by altering 
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Venkatakrishna Reddiar v. 


Swamikannu Mad. 129 


the provisions of the Act would in sub- 
stance amount to exercise of legislative 
authority and that could not be delegated 
to an executive authority. Section 28 of 
the impugned Act is open to the same 
objection. We, therefore, declare it to 
be invalid, We uphold the validity of 
the rest of the provisions of the Act, 
roe Section 28 is clearly severable from 
em. 


9. The petitions are dismissed. No 


10. The petitioners say that in 
view of the pendency of the writ peti- 
tions, they could not possibly comply 
with the requirements under the Act. 
In the circumstances, we consider it pro- 
per to direct that the petitioners will 
have four weeks’ time to comply with 


‘the provisions of the Act. 


Petitions dismissed. 
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tion Act (14 of 1955), S. 25 (b) — ‘With 
reference to any immovable property’ — 
Expression has same meaning as used in 
S. 7 (iv) (c) of Court-fees Act (1870) — 
Suit for declaration of right to fishery 
and long grass in tanks and consequen- 
tial injunction falls under S. 25 (d) — 
Court-fee to be computed on amount at 
which relief sought is valued in plaint — 
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ORDER:— The petitioners are 
the plaintiffs in O. S5. No, 192 of 1963 
on the file of the District Munsif Court. 
Villupuram. They filed the suit for 
themselves and on behalf of the other 
owners of the fishery. and vizhal grass 
rights in the Peria Eri and Ayyaneri in 
the village of Kankaianur, Villupuram 
taluk, belonging to the Government for 
a declaration of their right to the fishery 
and the long grass produce in the said 
- tanks and for an injunction restraining 
the defendants from interfering with their 
said rights. According to the averments 
in the plaint, the group of persons men- 
tioned in paragraph 3 of the plaint, are 
entitled to the fourteen shares in the said 
fishery and vizhal grass rights in the suit 
tanks. Though the petitioners own only 
a fractional share representing among 
themselves about two shares in the aggre- 
gate, the defendants 4 to 7 are co-owners 
owning less than a moiety of the shares. 
the suit has been filed on behalf of the 
general body owning the entire fourteen 
shares. They valued. the relief in the 
plaint as one falling under Section 25 (b) 
of the Court-fees Act mentioning the 
market value of the fishery rights and 
vizhal grass rights as Rs. 1,000/- each 
aggregating in all to Rs. 2,000/-. On the 
objection taken by the defendants the 
learned District Munsif held that the 
claim was one falling under S. 25 (d) of 
the Court-fees Act and wanted to pro- 
ceed with the trial of the suit. But the 
defendants preferred a revision to this 
court and urged that the suit should have 
been valued under Section 25 (b) of the 
Court-fees Act, that the market value of 
the rights claimed should be assessed at 
20 times the annual value of the pro- 
duce and that the District Munsif’s court 
would have no pecuniary jurisdiction to 
try the suit. This court issued notice to 
the Government Pleader and he also 
supported the contention of the contest- 
ing defendants. As the plaintiffs filed an 
application for amendment of the plaint 
by altering the claim as one for easement 
and wanted to pay court-fee under Sec- 
tion 25 (d) and Section 31 of the Court- 
fees Act. this court forwarded the am- 
endment petition to the trial court and 
directed the question of the court-fee to 
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be decided afresh in the light of the sub- 
sequent developments. The learned Dis- 
trict Munsif to whom this amendment 
petition was forwarded held that the suit 
should be valued under Section 25 (b) of 
the Court-fees Act. at 20 to 30 times the 
annual value, and in this view he found 
that the District Munsif’s Court, had no 
pecuniary jurisdiction to entertain the 
suit and dismissed the petition for am- 
endment and returned the plaint for being 
presented in the proper court having 
jurisdiction to entertain the same. The 
plaintiffs unsuccessfully preferred an ap- 
peal to the District Court against the 
order of the trial. court returning the 
plaint for being presented in the proper 
court and thereafter filed this civil revi- 
sion petition. 


2. The petitioners have not filed 
any revision against the order of the 
learned District Munsif dismissing their 
application for amendment. Hence the 


‘question of the court-fee has to be deter- 


mined only on the basis of the aver- 
ments contained in the original plaint. 


Be There is no definition of the 
term immovable property in the Madras 
Court-fees and Suits Valuation Act, 1955, 
hereinafter referred to as the Act. But 
under Section 3 (4) of the Act. the ex- 
pressions used and not defined in tha 
Act, or in the Madras General Clauses 
Act 1891 (Madras Act 1 of 1891). but 
defined in the Civil P. ©. 1908, shall have 
the meanings respectively assigned to 
them in the said Code. Under S 3 (14) 
of the Madras General Clauses Act. 1891, 
iImmoveable property shell include land, 
benefits to arise out of land and things 
attached to the earth, or permanently 
fastened to anything attached to the 
earth. Hence the rights claimed in the 
suit will clearly fall within the defini- 
tion of immovable property in the Madras 
General Clauses Act. In Ananda Behera 
v. State of Orissa. AIR 1956 SC 17. it 
has been held that the sale of a right 
to catch and carry away fish in specific 
portions of a lake over a specified future 
period amounts to a licence to enter on 
the land coupled with a grant to catch 
and carry away the fish, that is to say, 
it is a profit a prendre, which is regard- 
ed in India as a benefit that arises out 
of the land and as such is immoveable 
property. Reliance was also. placed in 
that case on Section 3 (26) of the General 
Clauses Act 1897, which defined immove-~ 
able property eas including benefits that 
arise out of the land. In Secy. of State 
v. Dist. Board, Tanjore. AIR 1930 Mad 
679 it has been held by this court that 
an exclusive right of fishery in a loca- 
lity in the sense that even the lawful 
owner is excluded from its enjoyment 
is not a mere profit a prendre. but is a 
heritable and transferable interest in im= 
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moveable property, which can be acquir- 
ed by 12 years’ adverse possess.on as 
against the lawful owner. It is clear 
from the decision in Badri Prasad v State 
of Madhya Pradesh, 1970-1 SCJ 757 at 
p. 763 = (AIR 1970 SC 1706) that the 
grant to catch and carry away the fish, 
in other words, a profit a prendre is im- 
moveable property within the m=2aning 
of the Transfer of Property Acz read 
with Section 3 (26) of the General Clauses 
Act. In Mahadeo v. State of Bambay, 
AIR 1959 SC 735, the Supreme Court ob- 
served that things rooted in the earth 
as in the case of trees and shruos are 
immoveable property both withn the 
General Clauses Act and the Transfer of 
Property Act. Dealing with the conten- 
tion that the agreement conveyed ~arious 
produce such as tendu leaves falling with- 
in the expression ‘growing crop anc grass’ 
dealt with as goods in the Sale of Goods 
Act, the Supreme Court held that the 
petitioners in that case were not cnly to 
get leaves from the extant trees, bat also 
such trees as might grow in the future, 
that they could even burn the old trees, 
presumably. so that others mighi grow 
in their place and that in those circum- 
stances the agreements could not be said 
to be contracts of sale of goods simpli- 
citer, but created proprietary rights. It 
should be noted that the vizhal grass pro- 
duce claimed by the petitioners were not 
only for the current years, but also per- 
manently for the future. Thus there can 
be no dcubt that the rights claimed in 
the plaint with regard to fishery rights 
and long grass produce in the sui- tanks 
are proprietary rights and are immov- 
able property. Hence it is poss:ble to 
contend that the words in Sec. 25 (b) 
of the Act are wide enough tc com- 
prehend the claim in the presert suit, 
which is in respect of immovabE pro- 
perty. 

4, Section 31 of the Madras Court- 
fees and Suits Valuation Act cf 1955 
deals with suits relating to easements. 
The learned advocate for the petitioners 
fairly conceded that the rights Caimed 
by the plaintiffs in the suit canaot be 
held to be easements falling under Sec- 
tion 31 of the Act. In the earlier Madras 
Court-fees and Suits Valuation Act 1870, 
there was no specific provision for suits 
relating to-easements, as in Section 31 of 
the present Act. Section 7 (iv) (e) of 
that Act related to suits for a r-ght to 
some benefit (not herein otherwise pro- 
vided for) to arise out of land. In the 
marginal note for the clause, the suit is 
described as one for easements. But 
there is a clear difference between the 
wording of Section 7 (iv) (e) of the 
Madras Court-fees and Suits Valuation 
Act of 1870 and S. 31 of the resent 
Act, But suits for declaration oł ease- 
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ment right or right to some benefit aris- 
ing out of land and for, consequential 
reliefs such as injunction etc.. were 
classified under the old Act as falling 
under Section 7 (iv) (c). When Section 7 
(iv) (c) of tbe Court-fees and 
Suits Valuation Act of 1870, as amended 
came into force, the question arose whe- 
ther such suit should be “valued at half 
the value of the property. In In re Raja 
K. J. V, Naidu. 1946-1 Mad LJ 61 = (AIR 
1946 Mad 235) the suit was for a declara- 
tion that the plaintiffs have certain custo- 
mary and mamool rights, inter alia to 
graze cattle, to take leaves for manure, 
to cut and take wood required for fuel 
and other buildings and domestic pur- 
poses and for agricultural implements and 
to take grass for roofing all free of char- 
ges in a forest area belonging to the 
defendant and there was a prayer for 
injunction. The suit was valued under 
Section 7 (iv) (e) of the Court-fees Act 
of 1870. It was urged that the case 
would fall under Section 7 (iv) (c) of the 
old Act and the proviso introduced by 
the Madras Amendment and this con- 
tention was rejected. Relying on the 
following passage in the decision of 
Jackson, J. in Venkitakrishna Pattar In 
re, 52 Mad LJ 121 = {AIR 1927 Mad 
348), it has been held that the expres- 
sion ‘with reference .to’ in the Madras 
proviso to Section 7 (iv) (c) of the Court- 
fees Act of 1870 means involving the pos- 
session of land and so unless the relief 
asked involved the possession of land, 
the Madras proviso would not apply and 
as easements do not involve possession 
of land, house or gardens, the proviso 
does not apply to easements at all. 

“In the present suit the question of 
title is not raised at all; it is only a ques- 
tion of easement and the difficulty is to 
decide how far the Madras proviso is ap- 
plicable in such cases. Inasmuch as the 
relief sought is the declaration of a right 
of easement, the relief may be said to ve 
with reference to immoveable property; 
but it refers to no immoveable property 
that can be possessed as contemplated by 
Section 7, Cl. (v). It almost seems that 
the proviso should be read with the 
clause so as to make ‘with reference to’ 
mean involving the possession of land, 
houses or gardens, and then the proviso 
ae not be applicable to easements at 
a Fä 
Reliance was also placed on the opinion 
of Varadachariar, J. in  Gurunatha 
Chettiar v, Secy. of State. 70 Mad LJ 625 
= (AIR 1936 Mad 201) that the expres- 
sion ‘with reference to’ occurring in the 
Madras amendment really involves the 
idea that it must have reference to a 
question of title to immoveable property. 
It is rightly pointed out in the decision 
that it is preposterous to say that where 
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a plaintiff wants a right of passage across 
his neighbour’s land the plaintiff should 
be called upon to pay court-fee on half 
of the full value of the neighbour’s land. 
It has been held. in that decision that 
the Madras amendment should be confin- 
ed to cases where title to or possession 
of immovable property is involved, 

5. The learned advocate for the 
petitioners relied on the decision in 
Rajagopala 
Iyer, ILR 46 Mad 782 = (AIR 1924 Mad 
19) (FB) in support of his contention 
that the right claimed in the suit has no 
market value. It has been held that a 
temple, which is devoted absolutely and 
in perpetuity to religious purposes, even 
if it is to be regarded as a house, has 


no market value within the meaning of . 


the terms of Section 7. Cl. (v) (e) of the 
Court-fees Act of 1870. But it could not 
be said that the fishery right claimed by 
the plaintiffs has no market value. It 


is stated in paragraph 4 of the plaint ! 


that if the fishery and long grass produce 
rights are leased in public auction, each 
of it will fetch Rs. 1,000 per year. In 
fact, it is alleged in the plaint that the 
several persons owning the 14 shares in 
the fishery right and the long grass pro- 
duce were treating the same as property 
and have been dealing with them as such 
in various documents of sale, mortgage 
ete. 


6. But having regard to the 
manner in which the expression ‘with re« 
ference to any Immoveable property’ in 
the proviso to Section 7 (iv) (c) of the 
Court-fees Act of 1870 has been inter- 
preted by this court, it is reasonable to 
infer that the legislature in using the 
same expression in Section 25 (b) of the 
present Court-fees Act intended to give 
the same meaning to the expression. In 
this view, the suit claim would clearly, 
fall under Section 25-.(d) of the Act, 


7. Section 7 of the Act provides 
for determination of the market value. 
There is nothing in Section 7 of the Act 
for determining the market value of 
easements or profit a prendre, or other 
benefits arising out of land. There was 
therefore no justification for the lower 
court in arbitrarily assessing the market 
value of the suit claim in respect of the 
fishery and long grass produce at-20 or 
30 times the alleged annual income, It 
should be noted that the assessment of 
market value on the basis of capitalised 
value of the income is only one mode of 
valuation. Even if the case fell under 
Section 25 (b) of the Act, the learned Dis- 
trict Munsif should have proceeded to 
take evidence and ascertain the market 
value of the suit claim as the question 
involved jurisdiction of the court. But 
in view of my finding that the claim 
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falls under Section 25 (d) of the Act, 
the court-fee has to be computed on the 
amount at which the relief sought is 
valued in the plaint. The decision of the 
learned District Munsif prior to remand 
that the suit falls under Section 25 {d) 
of the Madras Court-fees Act of 1935 
and that the suit has been properly valu- 
ed for the purpose of court-fee and juris- 
diction is correct and it is restored and- 
the orders of the courts below passed 
after remand are set aside and the suit 
is remanded to the trial court for dis 
posal according to law. 


8. The civil revision petition is 
allowed, The petitioners are entitled to 
costs in this court and the courts below, 

. Revision allowed, 


e, 
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Mullaikodiammal, Petitioner v, The 
Government of Tamil Nadu, represented 
by the Secretary, Home Dept. Madras and 
another, Respondents. 


Writ Petn. No. 3756 of 1970, D/- 23-6 
71. 


(A) Madras Buildings (Lease and 
Rent) Control Act (18 of 1960), S. 3 (8) (d) 
~~ Order under — Must be a speaking 
order. (Para 1) 


(B) Constitution of India, Art. 226 —= 
Order under Rent Control Act. 
(Para 3) 


(A) (B) The order of a statutory 
Authority (State Government) should in- 
dicate that it exercised its mind indepen~ 
dently and has not taken into considera-~ 
tion reasons which are totally extraneous 
to the matter in issue. The State Gov- 
ernment or Accommodation Controller in 
discharge of their public and statutory 
duties should exercise their power in a 
reasonable way and weigh factual situa- 
tion in its real perspective. Thus an 
order which is laconic and which ignores 
the fact that a landlord in occupation of 
his own premises cannot initiate eviction 
proceedings against a tenant of his other 
building on the ground of personal re- 
quirement and that it is for the landlord 
himself to judge the suitability of his re- 
sidence, cannot be sustained, (Paras 1. 3) 


V. Janakiraman, for Petitioner: T. ` 
Sathiadev, Asst, Govt. Pleader, for Res- 
pondents, 
~ ORDER:— The petitioner is a land- 
lady. Her family owned four houses 
No. 17. Typhoon Alikhan Bahadur St., _ 
Triplicane, Madras, No. 17-A Typhoon Ali 
Khan Bahadur St. Triplicane. No. 40 
Arunachala Achari St, Triplicane and 


AP/AP/A65/72/VSS/AGT 
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No. 71 De Mellows Road Choolai, Madras. 
The last house is a non-residential pre- 
mises, She was. residing with her hus- 
band at No. 40 Arunachala Achari St. tif 
- 1968 when her husband died. Thereaite: 
the petitioner had.to perform the marriage 
of her daughter and she decided to sell 
away her property No, 40 Arunachala 
Achari St. Triplicane, Madras and giv 
vacant possession of the same to a pur- 
chaser. With this object in view, sha 
vacated the premises in the latter part ct 
1969 and occupied an inconvenient por~ 
tion in the ground floor of No, 17-A 
Typhoon Ali Khan Bahadur St. Tripli- 
cáne, Madras and ultimately. it is said, 
that she sold away her property No. 4D) 
Arunachala Achari St. Triplicane. At the 
time when she shifted her family from 
No. 40 Arunachala Achari'St. to No. 17-A 
Typhoon Ali Khan Bahadur St, premises 
No. 17 Typhoon Ali Khan Bahadur Street 
was under the occupation of a tenant. 
Incidentally it may be noted that till 1967, 
even premises No. 17 Typhoon Ali Khen 
Bahadur Street was under Government 
occupation, but later it was released ~o 
the petitioner in the sense that no Gov- 
ernment servant was prepared to occury 
the same and therefore the petitioner was 
enabled to put up a private tenant from 
the year 1967 even before her husband’s 
death. As already stated, the petitioner 
shifted to No. 17-A Typhoon Ali Khen 
Bahadur St. Triplicane, in or about March 
1970. At that time the upstairs portion 
of No. 17-A Typhoon Ali Khan Bahadur 
St. was allotted to Government servants 
and was in occupation of one. The peti- 
tioner’s case is that in May 1970, the first 
floor was about to fall vacant since the 
earlier allottee was about to surrender 
possession thereof. The petitioner’s fari- 
Iv consists of herself, her son and har 
daughter-in-law and three school going 
grand-children. Accommodation in the 
ground floor to which she moved only 
after her husband’s death consists of omy 
two small rooms and a koodam and there 
is practically no moving space to the 
members of the family. Therefore sre 
wrote to the Accommodation Controller 
on 2nd May 1970, requesting him to re- 
lease the first floor to enable her to have 


additional accommodation for her own re~-. 


sidence. This was followed up by various 
letters and, in particular a request was 
made that the allotment need not be made 
to a person who is a non-vegetarian, in 
case it is decided to. allot the premises at 
all. The petitioner not having obtained 
any . favourable orders from the Accom- 
modation Controller, applied to.the Gcv- 
ernment under the provisions of the 
Madras Buildings (Lease and Rent Ccn- 
trol) Act XVIII of 1960, for the releese 
of the said first floor and sought for a 


stay of handing over the possession of 
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the premises to an allottee who was by 
then sought to be inducted into the por~ 
tion by the Accommodation Controller. I 
may at once state that the allottee was 
a non-vegetarian. The Government who 
has the authority to deal with such ap- 
plications, ultimately passed the impugn- 
ed order which runs as follows:— 

“Refi— From the Accommodation 
Controller, Madras, letter No. B.5 8232/70 
dated 12th August 1970. 

From Smt. Mullaikodi Ammal peti- 
tion dated 23-7-1970 and 27-7-1970. 

Thirumathi Mullaikodi Ammal is in- 
formed that her request for release of 
premises No, 17-A (first floor) Typhoon 
Ali Khan Bahadur St, Chepauk, Madras, 
has not been complied with.” 
No reasons are given and there is no in- 
dication in the order that the statutory 
authority, namely, the State Government 
did exercise independently its mind when 
it rejected the request for the release of 
the upstairs premises made by the land- 
lady. After the issue of rule nisi the 
records were brought up and I perused 
the note of the Accommodation Controller 
dated 12-8-1970 on which sole reliance 
was placed by the State Government when 
it passed the impugned order. The 
grounds on which the Accommodation 
Controller rejected the request for relief 
were:-— 


1. That the landlady’s family is nof 
so big as to require additional accom- 
modation; ; 

2. She was making it inconvenient 
for Government servants to continue to 
live in the upstairs portion; 

3. That the landlady overlocked the 
premises to prevent the new allottee from 
occupying the premises; and that there- 
fore the landladvy’s request for release is 
a bona fide and deserves no considera- 
ion, 

It is in these circumstances. that the 
petitioner has filed this writ petition to 
quash the order of the Government. 

2. At the time of the hearing the 
learned Government Pleader would state 
that. though the Accommodation Con- 
troller has given the reasons for rejection, 
his report has to be read as a whole and, 
in particular, in conjunction with the 
statement made by the petitioner’s son 
prior to the drafting of such a report by 
the Accommodation Controller. The peti- 
tioner’s son. no doubt, admitted that the 
family owned another premises No, 17 
Typhoon Alikhan Bahadur St. Triplicane, 
and. it was this admission that was puf 
against the petitioner by the learned Gov- 
ernment Pleader when he suggested that 
she could have made an effort to secure 
premises No, 17 Typhoon Ali Khan Baha- 
dur St., Triplicane, instead of seeking for 
the release of the upstair portion in 
No, 17-A, 
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3. The writ has to be allowed. on 
the main ground that the order impugned 
is a non-speaking one and the report of 
the Accommodation Controller on which 
reliance was placed disclosed reasons 
which are totally extraneous for purposes 
of consideration of the subject under 
issue. Even otherwise, it appears to me 
that the confession by the son that there 
was another premises available to the 
family for occupation is neither here nor 
there. It is well known that a landlord 
who occupies a premises of his or her 
own, cannot initiate proceedings against 
tenant for eviction on the ground that 
such a tenanted building is required for 
his or her own use and occupation. Fur- 
ther, it is for the landlord or landlady to 
judge for himself or herself as to what 
portion of the premiises is suitable for his 
or her residence and for the residence of 
the members of the family and it is not 
for the Department or any one to dictate. 
It is unfortunate that the Accommodation 
Controller should state that a family con- 
sisting of an old lady with a son, 
daughter-in-law and three grand-children 
is not so big as to require additional ac- 
commodation. What ought to be the size 
of the family to be characterised as big 
in view of the Accommodation Controller, 
is not clear. The allotment of the pre- 
mises to a non-vegetarian appears to be 
vindictive. I am making these observa- 
tions only to point out that neither the 
Accommodation Controller nor the first 
_lrespondent, in the discharge of public 
duties and statutory duties, exercised 
their powers in a reasonable way. The 
factual situation has not been weighed in 
its real perspective, the impugned order 
is hopelessly laconic and the petitioner’s 
request on the facts and circumstances 
does not appear to be unreasonable, These 
factors have not been borne in mind 
when the order has been passed. There- 
fore the rule nisi is made absolute. The 
writ petition is allowed and there will be 
no order as to costs. 

4. The subject is remitted to the 
first respondent for fresh disposal in ac- 
cordance with law and in the light of the 
observations made above. 


Writ petition allowed. 
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Union of India, Owning Eastern Rail- 
way by its General Manager, Calcutta and 
another, Appellants v. Jetmall Sukanrai, 
Respondent. 

Second Appeal No. 1879 of 1967, D/- 
21-4-1971 from decree of City Civil J., 
Madras in A. S. No. 48 of 1966, 


OO/LO/F74/71/LGC 


Union of India v. Jetmall Sukanraj 


- 


A, I. R. 


Railways Act (1890), S. 77-B (after 
amendment of 1961) — Responsibility of 
Railway Administration in respect of arti- 
cles of special value — Where in a claim 
for compensation for non-delivery of arti- 
cles the railway administration has failed 
to prove its defence that the articles had 
been lost, S. 77-B cannot afford any pro- 
tection against non-delivery —— (X-Ref:— 
Interpretation of Statutes), AIR 1961 SC 
725 & AIR 1965 SC 1755, Distinguished. 

(Paras 4 and 7 to 9) 


After the amendment of the Railways 
Act in 1961, non-delivery has been made 
an independent cause of action, distinct 
and different from the cause of action 
based upon the loss of the goods. Non- 
delivery may be consequence of loss or 
destruction or it may be a consequence of 
other cause. Therefore. when the legis- 
lature has used the five expressions, 
namely, loss. Gestruction, deterioration, 
damage and non-delivery separately, each 
one of the expressions must be given an 
appropriate meaning so as to give full 
effect to the intention of the Legislature. 
Whether the omission to include the ex- 
pression ‘“non-delivery” in Sec. 77-B was 
intentional or accidental, the result is, the 
compensation for non-delivery is not com- 


prehended by Section 77-B of the Act and '’ 


when that ground is not found in S. 77-B, 
it is not open to a court to supply the 
omission by any process of interpretation. 
(Para 4) 
Therefore, where a plaintiff comes 
before a court and claims compensation 
on the ground of non-delivery, since he 
is not likely to know the exact cause of 
non-delivery, it may be open, in appro- 
priate cases, to the railway administra- 
tion, to put forward a defence on the 
basis of Section 77-B of the Act by prov- 
ing that since the goods were lost or des- 
troyed, they could not be given delivery 
of and therefore that section would apply. 
But where it is not proved that the arti- 
cles in question had been Jost or destroy- 
ed non-delivery of the articles must be 
the result of causes other than loss or 
destruction and Section 77-B cannot afford 
any protection to the railway administra- 
tion against the claim for compensation. 


(Paras 8. 9) 
Cases Referred: Chronological Paras 


(1965) AIR 1965 SC 1755 (V 52)= 
{1965) 3 SCR 145, Union of India 
v. Mahadeolal 

(1961) AIR 1961 SC 725 (V 48)= 
(1961) 3 SCR 647, Governor Gene- 
ral in Council (Now Union of 
India) v. Musaddilal 3. 4 

(1959) AIR 1959 SC 459 (V 46)= 
(1959) Supp (1) SCR 489, Sri Ram 
Ram Narain Medhi v. State of 


Bombay 
(1910) 1910 AC 409 = 79 LJKB 
905. Thompson v. Goold and Co, 5 
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(1910) 1910 AC 444 = 79 LJKB 
954, Vickers Sons and Maxim 
Ltd. v. Evans 

(1846) 6 Moo PC 1 = 13 ER 582, 
Crawford v. Spooner 

(1840) 7 Gl and F 572 = 7 ER 1188, 
Gwynne v. Burnell 3 


K. C. Jacob and S. K. L., Ratan ani 
R. Vedantam, for Appellants; Himmatmel 
Mardia and Abdulla Ahmed. for Respond- 
ent. 

JUDGMENT:— The defendants 1 ani 
2 in O. S. No. 1975 of 1963 on the file cf 
the City Civil Court, Madras, who failed 
before the trial court as well as the first 
appellate Judge are the appellants before 
this court. The respondent herein placed 
an order at Madras with M/s. P. Savan 
and Co.. at Calcutta (3rd defendant in tke 
suit) for supply of 12 cases of cam- 
phor. The third defendant entrusted 
12 cases of camphor to the first are 
pellant, Eastern Railway at Calcutta, 
to be carried over, to Madras Ly 
the appellants herein and to be delivered 
to the respondent herein at Madras. The 
second appellant collected the freight for 
all the 12 cases from the respondent, but 
pave delivery only of ten cases and did 
not deliver the other two cases. The 
case of the respondent with regard to the 
other two cases was that he was asked 
to come and enquire at the office from 
time to time; that notwithstanding mary 
enquiries made bv him. he did not obtain 
delivery of the two cases of camphor; 
that, ultimately he issued a notice ard 
made a claim for the value of the two 
cases of camphor including the freignt 
paid therefor; and that the appellants 
herein repudiated their liability. Con- 
sequently, the suit was instituted for r2- 
covery of the value of the two cas2s 
which were not delivered to the respond- 
ent.. The appellants put forward many 
defences one of which was that there was 
a running theft and as a result of such 
theft, the two cases were lost and ther2- 
fore they could not be delivered to tae 
respondent, 

Another contention, based upon Sec- 
tion 77-B of the Railways Act after “ts 
amendment by the Central Act 39 of 1961, 
was that camphor was one of the sche- 
duled goods and with reference to suzh 
goods the appellants were not liable to 
pay any compensation unless the con- 
signor declared the contents and value in 
writing. and. if so required by the rail- 
way, paid or engaged to pay in writing a 
percentage on the value so declared sy 
way of compensation for the increas:d 
risk; and in this particular case no such 
declaration of the contents and value had 
keen made and therefore under S. 77-B 
of the Railways Act, the appellants were 
not liable to pay compensation. The 
learned Judge as well as the first app-l- 
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late Judge came to the conclusion that 
the appellants had not placed any evi- 
dence whatever before them to show that 
the two cases in question were the sub- 
ject-matter of a running theft and there- 
fore they were lost by theft. With re- 
gard to the argument based upon S. 77-B 
of the Railways Act, the courts below re- 
jected the case of the appellants. Ulti- 
mately they decreed the suit. Hence the 
present second appeal. 


2. I may immediately mention that 
the conclusion of the courts below that 
the appellants have not placed any evi- 
dence whatever before them to show that 
the two cases which were not delivered 
to the respondent herein were the sub- 
ject-matter of running theft has to stand. 
As a matter of fact from the very nature 
of the case, this conclusion could not be 
challenged and was not challenged. 

3. Therefore, the only question 
that remains for consideration is. whe- 
ther the appellants can escape from their 
liability to pay compensation under the 
provisions of Section 77-B of the Rail- 
ways Act. Section 77-B runs as follows: 

“77-B. Further provision with res- 
pect to the responsibility of a railway ad- 
ministration as a carrier of articles of 
special value: (1) Notwithstanding any- 
thing contained in the provisions of this 
Chapter, when any articles mentioned in 
the Second Schedule are contained in any 
parcel or package delivered to a railway 
administration to be carried by railway 
and the value of such articles in the par- 
cel or package exceeds five hundred 
rupees, the railway administration shall 
not be responsible for the loss, destruc- 
tion, damage or deterioration of the par- 
cel or package unless the person sending 
or delivering the parcel or package to the 
administration caused its valu2 and con- 
tents to be declared in writing or declar- 
ed them in writing at the time of the 
delivery of the parcel or the package for 
carriage by railway, and if so required 
by the administration, paid or engaged 
to pay in writing a percentage on the 
value so declared by way of compensa~ 
tion for the increased risk. 


(2) When any parcel or package of 
which the value bas been declared under 
sub-section (1) has been lost. destroyed, 
or damaged or has deteriorated., the com- 
pensation recoverable in respect of such 
loss. destruction, damage or deterioration 
shall not exceed the value so declared. 


(3) A railway administration may 
make it a condition of carrying a parcel — 
or package declared to contain any arti- 
cle mentioned in the Second Schedule 
that a railway servant authorised in this 
behalf has been satisfied by examination 
or otherwise that the parcel or package 
actually contains the article declared to 
be therein. 
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(4) The Central Government may, by 
notification in the Official Gazette, direct 
that any article mentioned in the Second 
Schedule may, without being contained 
în any parcel or package, be delivered 
to a railway administration to be carried 
by railway and upon the issue of such 
notification, the provisions of this section 
shall apply in relation to such article as 
they apply in relation to any article men- 
tioned in the Second Schedule and con- 
tained in any parcel or package.” 


: The case put forward by the respondent 
and accepted by the courts below was 


that this section exonerated the railways. 


from their liability only in cases of loss, 
destruction, damage or deterioration of a 
parcel or package and not in the case of 
non-delivery of a parcel or package. This 
contention as well as the acceptance of 
the same by the courts below prima facie 
appears to be correct, because the said 
section does not refer to non-delivery at 
. all. The only question for consideration 
is, whether the prima facie correctness 
of the said conclusion can be displaced 
with reference to any other considerations 
appearing in any other provision of the 
Railways Act. An attempt was sought to 
be made before me on the basis of the 
judgments of the Supreme Court in Gov- 
ernor General in Council (now Union of 
India) v. Musaddilal, AIR 1961 SC 725 
and in the Union of India v. Mahadeolal, 
AIR 1965 SC 1755. for holding that the 
expression “loss” will cover non-delivery 
also and non-delivery will not give rise 
to an independent cause of action. How- 
ever, after the amendment of the Rail- 
ways Act by the Central Act 39 of 1961, 
there is no scope for this argument, 


Chapter VII of the Indian Railways 
Act deals with the responsibility of rail- 
way administration as carriers, Section 72 
of the Act, as it stood prior to its am- 
endment by the Central Act 39 of 1961, 
provided for the responsibility of the rail- 
ways only as that of a bailee. However, 
a basic change with regard to the naturé 
of this responsibility was effected by the 
Central Act 39 of 1961. By Section 13 
of this amendment Act 39 of 1961. Sec- 
tions 72, 72-A. 73, 74, 74-A, 74-B, 74-C, 
74-D. 74-E, 75, 76. 77 and 78 of the prin- 


cipal Act were repealed and were replac- - 


ed by nev Sections 72 to 78-B. The most 
important change effected by the group 
of sectiors is to transform the respon- 
sibility of the railway from that of a 
bailee to that of a common carrier, name- 
ly. insurer. Section 72 provided for ex- 
ecution of forwarding notes in respect of 
animals or goods carried on a railway. 
Section 73 defines the general responsi- 
bility of a railway administration as a 
carrier of animals and goods. While 
dealing with this responsibility, this sec- 
tion provides for the responsibility “for 
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loss, destruction, damage, deterioration or 
non-delivery of animals or goods deli- 
vered to the administration to be carried 
by railway.” ` Section 74 defines the res- 
ponsibility of a railway administration for 
animals or goods carried at owner’s risk 
rate. Sub-section (3) of this section also 
refers to the responsibility of the railway 
administration for any loss, destruction, 
damage, deterioration or non-delivery in 
transit of such animals or goods. Sec- 
tion 75 deals with the responsibility of 
the railway administration as carrier of 
luggage. This section also refers to the 
responsibility of the railway administra- 
tion for the loss. destruction, damage, 
deterioration or non-delivery, 


Section 75-A of the Act deals with 
the responsibility of the railway adminis- 
tration for goods carried in open vehicles, 
and from the very nature of the case, the 
responsibility is confined only to destruc- 
tion, deterioration or damage which may 
arise, Section 76 deals with the respon- 
sibility for delay ör detention in transit. 
section 76-A deals with the responsibility 
for deviation of route and Section 76-B 
deals with the responsibility for wrong 
delivery. Section 76-C deals with the 
responsibility for goods to be delivered 
Here again. the expression 
‘responsibility’ is used with reference to 
loss, destruction, damage, deterioration or 
non-delivery of the goods. Sec. 76-D 
deals with the responsibility of two or 
more railway administrations for through: 
traffic, while Section 76-E deals with the 
responsibility of railway administration 
in case of traffic passing. over railways in 
India and railways in foreign countries. 
Section 76-F is exclusively confined to the 
burden of proving misconduct in case of 
non-delivery or pilferage in transit of 
goods carried at owner’s risk rate. Sec- 
tion 77 deals with the responsibility of 
the railway administration after termina- 
tion of transit and sub-section (1) of this 
section provides that the responsibility 
of the railway administration shall be 
that of a bailee under Sections 151. 152 
and 161 of the Indian Contract Act, 1872, 
for the loss, destruction, damage. deterio- 
ration or non-delivery of goods carried 
by railway within a period of 30 days 
after the termination of transit. 


Section 77-A makes further provision 
with respect to the responsibility of the 
railway administration as a carrier of 
animals. ‘That again réfers to the expres- 
sions ‘loss, destruction, damage, deteriora- 
tion or non-delivery of any animal deli- 
vered to the administration to be carried 
by railway.” Section 77-B is the section 
with which we are immediately concern-- 
ed and I have already extracted this Sec- 
tion. Section 77-C deals with the res- 
ponsibility of the railway administration 
for damage, deterioration etc.. of goods 
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in defective condition or defectively sack- 
ed. Section 78 exonerates the railway ad- 


_ ministration from responsibility in certain 


cases and this section also uses the ex- 
pression “loss, destruction, damage, dete- 
rioration or non-delivery.” Section 78-A 
provides for the burden of proof in suits 
against railway administration for com- 
pensation for any delay, loss, destruction, 
damage, deterioration or mnon-delcvery. 
Section 78-B provides for making of 
claims for compensation or refund of over 
charge in writing within a period of six 
months from the date of delivery cf the 
goods or animals to the railway for car- 
riage and refers to compensation for loss, 
destruction, damage, deterioration or non- 
delivery of animals or goods. From the 
above it will be seen that generally as 
regards the responsibility of the reilway 
five expressions namely. loss, destruction, 


_ damage, deterioration or non-delivery are 


used. 


4, The point to be noted in this 
connection is that while Section 72 and 
the cognate sections of the Railways Act 
before its amendment by the Central Act 
39 of 1961 used only three expressions 
“loss, destruction and deterioration” the 
corresponding provisions after the amend- 
ment Act of 1961 (Act 39 of 1961) refer 
to two additional expressions, nemely, 
‘damages’ and ‘non-delivery’. From this, 
imply as a matter of construction, -t will 
follow that non-delivery is treated as an 
independent cause of action, distinct and 
different from the cause of action based 
upon loss of the goods. Therefore. when 
the Legislature has used the five expres- 
sions. namely, loss, destruction, deteriora- 
tion, damage and non-delivery separately, 
each one of the expressions must be given 







_fan appropriate meaning so as to give full 


effect to the intention of the Legis_ature. 
It is in view of this consideration alone, 
T stated earlier in this judgment that the 
decisions of the Supreme -Court in AIR 
1961 SC 725 and AIR 1965 SC 175& deal- 
ing with the construction of Sectior 77 of 
the Railways Act before its amendment 
by Central Act 39 of 1961, will not be of 
any avail in considering the present 


- section. 


5. The point that has to be notic- 
ed in the present case is, that out of the 
five expressions referred to already, Sec- 
tion 77-B used only four expressions 
“loss, destruction, © deterioration - and 
damage” and the expression ‘“no7n-deli- 
very” does not occur in Section 77-B at 
all. Prima facie therefore it follows that, 
whether the omission to include the ex- 
pression “non-delivery” in Sectior 77-B 
was intentional or accidental, the result 
is, the compensation for non-delivery is 
not comprehended by Section 77-B of the 
Act and when that ground is not found 
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in Section 77-B, it is not open to a court 
to supply the omission by any process of 
interpretation, This position is well 
settled, . 

“It is a corollary to the general rule 
of literal construction that nothing is to 
be added to or taken from a statute un- 
less there are adequate grounds to justify 
the inference that the legislature intended 
something which it omitted to express. 
Lord Mersey said. ‘It is a strong thing to 
read into an Act of Parliament words 
which are not there, and in the absence 
of clear necessity it is a wrong thing to 
do.’ (Thompson v. Goold and Co.. 1910 
AC 409, 420). ‘We are not entitled’ said 
Lord Loreburn L. C. ‘to read words into 
an Act of Parliament unless clear reason 
for it is to be found within the four 
corners of the Act itself’. (Vickers Sons 
and Maxim Ltd. v. Evans, 1910 AC 444, 
445). A case not provided for in statutes 


is- not to be dealt with merely because. 


there seems no good reason why it 
should have been omitted. and the omis- 
sion appears in consequence to have been 
unintentional.” 


(Maxewell on Interpretation of Statu- 
tes, 12th Edn. p. 33). 


6. | To similar effect is the state- 
ment contained in Craies on Statute 
Law, 5th Edn, pages 67-68 which is ap- 
posite: — 

“The Judges may not wrest the lan- 
guage of Parliament even to avoid an 
obvious mischief ..........06... In Crawford 
v, Spooner, 1846-6 Moo PC 1, 8 9, the 
Judicial Committee said. “We cannot aid 
the Legislature’s defective phrasing of an 
Act, we cannot add and mend. and. by 
construction, make deficiencies which are 
left there.’ In other words, the language 
of Acts of Parliament, and more especial- 
ly of modern Acts must neither be ex- 
tended beyond its natural and ‘proper 
limits, in order to supply omissions or 
defects, nor strained to meet the justice 
of an individual case. ‘If.’ said Lord 
Brougham in Gwynne v, Burnell, 1840-7 
Cl and F 572, ‘we depart from the plain 
and obvious meaning on account of such 
views (as those pressed in argument on 
43 Geor 3 c, 99) we do not in truth con- 
strue the Act, but alter it. We add words 
to it, or vary the words in which its pro- 
visions are couched. We supply a defect 
which the Legislature could easily have 
supplied. and are making the law. not 
interpreting it, This becomes peculiarly 
improper in dealing with a modern 
statute, because the extreme conscience 
of the ancient statutes was the only 
ground for the sort of legislative interpre- 
tation frequently put upon their words 
by the Judges. The prolixity of modern 
statutes, so very remarkable of late. af- 
fords no grounds to justify such a sort of 
interpretation’ ”, 
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In Sri Ram Ram Narain Medhi v. State 
of Bombay, AIR 1959 SC 459 at p. 470 the 
Supreme Court pointed out:— 


“If the language of the enactment is 
clear and unambiguous it would not be 
legitimate for the court to add any words 
thereto and evolve therefrom some Sense 
which may be said to carry out the sup- 
posed intentions of the legislature. The 
intention of the legislature is to be gather- 
ed only from the words used by it and 
no such liberties can be taken by the 
courts for effectuating a supposed inten- 
tion of the Legislature.”’ 


T. Once the courts transcend these 
limitations. instead of interpreting law. 
they will be encroaching on the functions 
of the Legislature itself. As far as the 
present case is concerned, as I have al- 
ready pointed out, non-delivery has been 
made an incependent cause of action by 
the amendment Act, 39 of 1961, and non- 
delivery may be consequence of loss or 
destruction or it may be a consequence 
of other cause. 
of the Act, even as it stands is workable 
and can be given effect to fully and hence 
there is no compelling necessity to sup- 
ply the deficiency or omission, even as- 
suming that the omission of the expres- 
sion “non-delivery” in that section is un- 
intentional. 

8. As I have pointed out already, 
each one of the above five expressions 
will have to be given its appropriate 
meaning and if there is: any overlapping 
between any two. that must be recon- 
ciled, consistent with commonsense and 
the scheme of the Act. Out of the five 
expressions, namely, loss, destruction, 
deterioration, damage and non-delivery 
“damage” and “deterioration” need not 
necessarily result in non-delivery, because 
even damaged and deteriorated goods can 
be delivered. On the other hand, if the 
goods are lost or destroyed, there cannot 
be a delivery of such goods. 
point of view. it can be said that non- 
delivery may result from loss of goods or 
destruction of goods. In other words, 
loss or destruction of the goods is the 
cause for failure to deliver the goods or 
the cause of non-delivery. Consequently 
even where a plaintiff comes before a 
court and claims compensation on the 
ground of non-delivery, since he is not 
likely to know the exact cause of non- 
delivery, it may be open. in appropriate 
cases, to the railway administration, to 
put forward a defence on the basis of 
Section 77-B of the Act by proving that 
since the goods were lost or destroyed, 
they could not be given delivery of and 
therefore that section would apply. 

It must be noticed in this context 
that every case of loss or destruction will 
necessarily result in non-delivery, while 
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From this. 
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every case of non-delivery need not be 
consequence of loss or destruction of the 
goods. For instance, the goods might 
have been delivered to a wrong person 
and therefore there is non-delivery to the 
rightful person or the goods might 
have been appropriated by the railway 
administration to its own use under a 
wrong impression and therefore they are 
not available for delivery and consequent 
non~-delivery results. It is from this point 
of view alone, I am mentioning that when 
non-delivery can be correlated to the loss 
or destruction of goods, it may be open 
to the railway administration to prove 
such loss or destruction and contend that 
it is such loss or destruction alone which 
has resulted in the non-delivery and 
therefore protection given to the railway 
administration under Section 77-B of the 
Act will be available, though it is not 
necessary to express any final opinion on 
this aspect, in view of the facts of this 
case, 


9. In this particular case, as I have 
pointed out already, the appellants attem- 
pted an explanation, namely, that the two 
cases were the subject-matter of a run- 
ning theft, but they did not produce any 
evidence to substantiate that case and 
therefore the courts below came to the 
conclusion that it was not proved that 
the two cases had been lost. Once it is 
not proved that the, two cases had been 
lost or destroyed, then. non-delivery of 
the two cases to the, respondent must be 
the result of causes otner than loss or 
destruction. If so, looked at from any 
point of view, Section 77-B of the Rail- 
ways Act cannot afford any protection to 
the appellants herein against the claim 
for compensation made by the respondent 
herein. I may mention in this context 
that the defence with reference to the 
Section 77-B of the Railways Act was 
raised by the appellants on the basis that 
the declaration contemplated by that sec- 
tion had not been made by the consignor, 
since the goods in question are scheduled 
goods coming within the scope of Sec- 
tion 77-B of the Act and the courts 
below have proceeded only on that basis, 
but they have rejected the defence of the 
appellants herein solely on the ground 
that the section has not afforded any pro- 
tection against non-delivery. 


10. Under these circumstances, the 
conclusion of the courts below is correct 
and does not call for any interference, 
Hence, the second appeal fails and is dis~ 
missed. There will be no order as to 
costs. No leave, 







Appeal dismissed, 
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K. VEERASWAMI, C. J. AND 
RAGHAVAN, J. 

Pappi Chetty Raghaviah Chetty’s 
Charities by its President, Appellant v. 
The Commissioner of Labour, Madras and 
another, Respondents. 

Writ Appeal No, 153 of 1967. D/- 
20-4-1971, from judgment of Kailasem, J. 
reported in (1967) 2 Mad LJ 413. 

Madras Shops and Establishments Act 
(36 of 1947), S. 2 (16) — Shop — Trust 
institution is not a shop and is not gov- 
erned by the Act. (1967) 2 Mad LJ 413. 
Reversed. (Para 3) 


Shop in Chapter II of the Act is used 
fn popular sense of a shop where commer- 
cial activity is carried on. Though no 
profit motive is necessary to constifute a 
commercial undertaking it does not iollow 
that any activity of collecting money 
{rents from immovable properties and in- 
terest on money lent) irrespective of the 
purpose and circumstances for and in 
which it is done is a commercial acuivity. 
Anything can be business but the word 
‘business’ has not been used in S. 2 (16) 
in so wide a sense. In the place of zhari- 
ty office neither business is carried œn nor 
any customers resort to it. There is also 
no question of any office being used for 
commercial purpose or for godowns or 
store room or warehouse in the sense con- 
templated by definition. (1967) 2 Mad LJ 
413. Reversed. (Paras. 2, 3) 


V. Vendantachari and Y. Venkatasub- 
ramanian. for Appellant; P. B. Anentha~ 
chari and K., T. Palpandian, for Respond 
ents, . 

K. VEERASWAMI, C. J.: The second 
respondent having been dismissed ty the 
appellant, he challenged the propriety of 
it by a petition under Section 41 of the 
Madras Shops and Establishments Act, 
1947. The appellant raised an obj2ction 
to the Commissioner’s jurisdiction to deal 
with the petition on the ground that the 
appellant was not a shop, or a commer~ 
cial establishment. so as to attract the 
provisions of that Act. The Commissioner 
of Labour held the issue against tke ap- 
pellant and its petition under Arz, 226 
of the Constitution failed. The appeal 
arises from that order. 


Kailasam, J. noticed that the appel- 


fant is a charitable institution founced by 


one Pappi Chetti Raghaviah Chetti under 
a deed of trust D/- 24-7-1912. It owns 12 
items of outstandings secured on mort- 
gages and pledges and unsecured debts 
and also owns and maintains a Kalyana 
Koodam, let out for purpose of marriages 
and celebration of other auspicious occa- 
sions. The trust had for its obtective 
giving donations to named persons jut of 
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the net realisations from the trust pro- 
perties, besides the Kalyana Koodam. 
The trust -was managed by a Board of 
Trustees as. constituted by the terms of 
the trust deed and collected rents from 
buildings and realised interest from in- 
vestments, the total of which amounted 
to Rs. 30,000 per annum. The second res- 
pondent was one of the employees of the 
trust. The learned Judge felt that the 
activity of collecting rent from immove- 
able properties and interest for moneys 
lent to others constituted business and 
that brought the institution within the 
meaning of a shop as defined by the Act. 
We are unable to share that view. 


2. The institution here in question 
is purely a charitable institution: The 
Madras Shops and Establishments Act, 
1947, was enacted to provide for the re~ 
gulation of conditions of work in shops. 
commercial establishments, restaurants, 
theatres and other establishments and for 
certain other purposes. A perusal of! 
Chapter I, which is devoted to definitions, 
as well as the provisions of Ch. II relat- 
ing to shops, leaves us with the impres- 
sion that the Act is not enacted to cover 
charitable institutions, such as. this. 
Broadly speaking, it is meant to apply to 
commercial. undertakings, working hours 
in which and the conditions of workers 
therein, have to be regulated. Commer-' 
cial establishments is defined as not a 
shop, but as one which carries on the 
business or advertising, commission, for- 
warding or commercial agents, or which: 
is a clerical department of a factory or 
industrial undertaking. Employer also is 
defined as one owning. or having charge 
of, the business of an establishment. Esta- 
blishment as mentioned in the definition 
chapter means -a shop. commercial esta- 
blishment, restaurant. eating house. resi- 
dential hotel, theatre or any place of 
public amusement or entertainment. Fac- 
tory takes the meaning given to it in the 
Factories Act, 1948. The person employ- 
ed means in the case of a shop a person 
wholly or princivally employed therein 
in connection with the business of the 
shop. Likewise a person employed in the 
factory is related to the work in the 
factory. ‘Shop’ as defined by S. 2 (16) 
means:— 


“Any premises where any trade or 
business is carried on or where services 
are rendered to customers and includes 
offices, store-rooms, godowns and ware- 
houses, whether in the same premises or 
otherwise, used in connection with such 
business but does not include a restau- 
rant, eating-house, or commercial esta- 
blishment.” | 


The expression ‘trade’ or ‘business’ throws 
light upon each other and the two words 
cannot b2 read in complement. Business. 
though it need not be in the sense of 
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trade, should, in our opinion, be an acti- 
vity in the commercial sense. That such 
a sense is an inherent element of a shop 
is evident from the entire definition of a 
shop. Shop must be a place where busi- 
„iness is carried on, or where services are 
rendered to customers, In the place of 
the charity office, neither business is car- 
ried on nor any. customers resort to it. 
There is also no question of any office 
used for commercial purpose or store-room 
or godowns or warehouse in the sense 
contemplated by the definition. We have 
read the definition of other concepts in 
Chapter I and we are-led to think that 
collection of rent for purposes of the ap- 
pellant-trust.cannot be regarded as a com- 
mercial activity so as to make the trust 
office a shop. As we indicated earlier, 
shops are dealt with in Chapter IT and 
the first of the provisions of this chapter 
speaks of the opening and closing hours 
of shops and contemplates customers re- 
sorting to it, especially the proviso to 
Section 7 (1). Section 8 is even clearer 
when it speaks of selling outside the shops 
being prohibited after the closing hour. 
We are inclined to think that shop in this 
chapter is used in the popular sense of a 
_shop where commercial activity is found. 
It is true that to constitute a commercial 
activity, there need be no profit motive. 
But it does not follow from it that any 
activity of collecting money irrespective 
of the purpose and circumstances for and 
in which it is done, can be regarded as a 


commercial activity. We realise that the - 


word business is of a wide import. Any- 
thing can be a business. But it is not in 


that wide sense that the word: has beén: 


used in the definition of a shop. 


3. In our view, the trust institu- 
tion is not a shop and is not governed by 
the Madras Shops and Establishments 
aa 1947, The appeal is allowed. No 
costs, 


Writ appeal allowed, 
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ISMAIL. J. 


Union of India and another, Aosa 


lants v. M/s. M. Mariaprakasa Mudaliar 


Sons Karur, Respondents. 


Second Appeal No. 1837 of 1967, D/- 
19-4-1971, from decree of Sub. J.. Tiru- 
chirapalli, in A: S. No. 286 of 1966. 


Railways Act (1890) (as amended by 
Act 39 of 1961), S. 78-B — Loss of goods 
—- The expression ‘loss of goods’ does 
not cover a case where the railway admin- 
istration has sold the goods purporting 
to exercise its powers under Ss. 
56 of the. Act but that sale was unlawful 
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„bers for identification purposes. 
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due to non-compliance with mandatory, 

provisions. Case law discussed. s 
(Para 18) 


Cases Referred: Chronological Paras 
(1966) AIR 1966 Ker 199 (V 53)= 

1966 Ker LT 318, Sree Sai Baba : 

Textiles v. Union of India - - 8 
(1965) AIR 1965 SC 1755 (V 52) = i 

(1965) 3 SCR 145, Union of India 

v. Mahadeo Lal Prabhu Dayal 
(1961) AIR 1961 SC 725 (V 48)= 

(1961) 3 SCR 647, Governor 

General in Council (Now Union . 

of India) v. Musaddilal 3. 6 

- 8, 9. 10 
(1958) AIR 1958 .Andh Pra 475 . © 

(V 45) = (1958) 1 Andh WR 510, na 

Union of India v. M. Pulappa  W® 
(1952) ATR 1952 All 891 (V 39)= 

1952 All LJ 443 (FB), Governor 

General in Council v. Mahabir `’ 

Ram 5 
(1934) AIR 1934 Pat 507 (V 21)= 

16 Pat LT 61, Sundariji Shivji v E 

Secy of State 8 
(1929) AIR 1929 Pat 109 (V 16)= 

10 Pat LT 88. Jaisram Ramrekha 

Das v. G. I. P. Rly. Co. 5 
(1919) AIR 1919 Mad 140 (V §)= 

ILR. 41 Mad 871; M. & S. M. ‘Rly. 

Co. Ltd. v. Haridoss Banmali a, 

Doss ae {7 

K. C. Jacob and S. K. L. Ratan. for. 
Appellants; V, C. Palaniswami, for Res- 
pondents. 

_ JUDGMENT:— The defendant in 
O. S. 295 of 1963 on the file of the court 
of the District Munsif, Karur, who failed 
before the trial court as well as the first 
appellate court are the appellants before 


6, T2 


- this court. The facts necessary for the 


purpose ‘of appreciating the question that 
arise for consideration in this second ap- 
peal are as follows:— 


The respondent herein, which is 
firm, doing handloom business at Karur 
despatched handloom goods to Gauhati 
under Parcel Way bill dated 7-4-1962. The 
bales were booked by the respondent “for 
selves” with 1054 and 1055 as their num- 
Accord- 
ing to the respondent.. the value of the 
goods as per its invoicé came to Rs. 1650. 
On 6-9-1962, the respondent requested the 
Station Master at Gauhati to rebook the 
goods to Karur railway station enclosing 


‘the original parcel way bill to him and 


the receipt of the same was acknowledg- 
ed on 11-9-1962, by the Station Master. 
But in spite of reminders in that behalf 
to the station master, there had been no 
compliance with the request of the res- 
pondent or any intimation in that behalf, 
On 16-11-1962, the station master, 
Gauhati. wrote a letter to the respondent 
intimating that the consignment was re- 
ceived by him on 13-6-1962 and that he. 
had sent it to the- Lost Property Office, 
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North East Railway, Dilburgarh town, 
under “to pay” P. W. Bill No, 2161 dated 
3-9-1962. He had also written that r2- 
booking of the same could not be done 
and the respondent was directed to con- 
tract the goods clerk in charge of tre 
Lost Property Office, Dilbrugarh town. 
In accordance with the said direction, the 
respondent forwarded its forwarding ncte 
for rebooking the goods to the concera- 
ed person on 28-11-1962 and the same 
was acknowledged on 12-12-1962. Tare 
respondent was also demanding the ovi- 
ginal parcel way bill from the station 
master. Gauhati. who in his letter dated 
7-12-1962, wrote to the respondent to say 
that the R. R. was not traceable and m- 
formed that an indemnity bond might be 
sent to the Goods clerk in charge, Dil- 
brugarh, to enable rebooking of the goods. 
This direction was complied with by fhe 
respondent on 17-12-1962 and the rece:pt 
of the indemnity bond was acknowledged 
on 24-12-1962. 


But in spite of repeated reminders the 
concerned official did not send any infor- 
mation. But only on 4-1-1963, the in- 
charge officer of the Lost Property Office 
at Dilbrugarh wrote to the respondent 
stating that the consignment had been sold 
by public auction on 23-10-1962 and re- 
turned the bond. Complaining that no 
notice under Section 54 and S. 57 of che 
Indian Railways Act had been given to 
the respondent and stating that the non- 
compliance with the requirements of those 
sections rendered the sale unlawful, she 
respondent instituted the suit for recovery 
of a sum of Rs. 1650 being the value of 
the gocds. Various defences were taken 
on behalf of the appellants herein, the 
principal among which was that no claim 
as contemplated by Section 78-B of the 
Indian Railways Act had been made in 
writing within the time prescribed there- 
under and consequently the suit was not 
maintainable. Both the courts below re- 
jected this contention of the appellents 
and decreed the suit of the respondent. 
Hence the present second appeal by the 
defendants in the suit. 


2. The only question that was 
argued before me by the counsel for the 


. appellants was that the courts below were 


wrong in holding that a written claim 
contemplated by Section 78-B of the 
Indian Railways Act was not necessary 
with reference to the -facts of this case. 
In support of his contention, the leamed 
counsel invited my attention to two deci- 
sions of the Supreme Court and one of 
the Kerala High Court. 

3. The first decision of the 
Supreme Court is Governor General in 
Council (now Union of India) v. Musaddi- 
lal; AIR 1961 SC 725. In that case the 
Railway Administration, in spite of steps 
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taken, could not trace the consignmenf. 
In a suit for recovery of the amount of 
the value of the consignment, the question 
that arose was whether a written claim 
contemplated by Section 77 of the Indian 
Railways Act, as it stood before its am- 
endment by the Central Act 39 of 1961 
was necessary or not. Section 77 of the 
Indian Railways Act, as it stood before its 
amendment by the Central Act 39 of 1961, 
was as follows:— 

“77, A person shall not be entitled to 
refund of an overcharge in respect of 
animals or goods carried by railway or to 
compensation for the loss, destruction or 
deterioration of animals or goods deliver- 


-ed to be so carried, unless his claim to 


the refund of compensation has been pre~ 
ferred in writing by him or on his behalf 
to the railway administration within six 
months from the date of the delivery of 
the animals or goods for carriage by rail- 
way.” . 

By the time the matter came to be con-~ 
sidered by the Supreme Court, there had 
been a divergence of opinion between 
various High Courts in the country as to 
whether the claim for compensation for 
non~-delivery would fall within the scope 
of this section or not, since the section 
used only three expressions. namely, ‘loss’, 
‘destruction’ or ‘deterioration’ of goods 
and the expression ‘non-delivery’ as 
such was not used. Some High Courts 
of this country have taken the view that 
if the non-delivery was the result of loss, 
it would fall within the scope of the ex~ 
pression, ‘loss’ itself, and if the non-deli- 
very was not the result of the loss. then 
it would not fall within the expression, 
‘loss’ occurring in this section and a writ- 
ten claim contemplated by this section 
would not be required. It is in that con- 
text, the Supreme Court has held in the 
decision referred to above as follows:— 


“Section 77 of the Railways Act is 
enacted with a view to enable the railway 
administration to make enquiries and if 
possible to recover the goods and to 
deliver them to the consignee and to pre- 
vent stale claims. It imposes a restriction 
on the enforcement of. liability declared 
by Section 72. The liability declared by 
Section 72 is for loss, destruction or de- 
terioration. Failure to deliver is the con- 
sequence of loss or destruction of goods, 
it does not furnish a cause of action on 
which a suit may lie against the railway 
administration, distinct from a cause of 
action for loss or destruction. By the use 
of the expression ‘loss, destruction or 
deterioration’, what is contemplated is loss 
or destruction or deterioration of the 
goods and the consequent loss to the © 
owner thereof. If because of negligence 
or inadvertence or even wrongful act on 
the part of the employees of the railway 
administration, goods entrusted for car- 
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riage are lost, destroyed or deteriorated, 
the railway administration is guilty of 
failing to take the degree of care which 
is prescribed by Section 72 of the Rail- 
ways Act.” 

4. Article 30 of the First Sche- 
dule to the Limitation Act, 1908, presc- 
ribes the period of limitation for suits 
against a carrier for compensation against 
loss or injury to goods and Art. 31 pre- 
scribes the period of limitation for suits 
for compensation against a carrier for 
non-delivery of or delay in delivering the 
goods. Thus Art. 31 expressly provides 


for non-delivery, while Section 77 of the 


Railways Act did not use the expression 
‘non-delivery’. It is in view of this, an 
argument was advanced before the 
Supreme Court in the above case that the 
word, ‘loss’ occurring in Section 77 of the 
Railways Act did not include non-deli- 
very. The Supreme Court repelled this 
contention and observed:— 


“But because the Indian Limitation 
Act provides different points of time from 
which the period of limitation is to run, 
it is not possible to infer that the claim 
covered by either Article is not for com- 
pensation for loss, destruction or deterio- 
ration of the goods. We are unable to 
project the provisions of Arts. 30 and 31 
-of the Limitation Act upon Sections 72 
and 77 of the Railways Act and to hold 
that a suit for compensation for loss be- 
cause of non-delivery of goods does not 
fall within Section 77.” 


5. Thereafter, the Supreme Court 
referred to certain decision of the High 
Court which had taken the same view and 


disapproved the two decisions — one of 


the Allahabad High Court in Governor 
General in Council v, Mahabir Ram, AIR 
1952 All 891 and the other of the Patna 
High Court in Jaisram Ramrekha Das v. 
G L P. Riy., AIR 1929 Pat 109, which 
made a distinction between non-delivery 
and loss. 


6. The second decision of the 
supreme Court relied on is the Union of 
India v. Mahadeolal Prabhu Dayal. AIR 
1965 SC 1755. In that case, the Supreme 
Court had to consider the same question 
regarding the non-delivery of goods. The 
Supreme Court reiterated the view it had 
already taken in the decision referred to 
above, namely, AIR 1961 SC 725, in the 
following terms:— 


“Now Section 77 inter alia provides 
that a person shall not be entitled to com- 
pensation for the loss, destruction or 
deterioration of animals or goods deliver- 
ed to be carried by railway, unless his 
claim to compensation has been preferred 
in writing by him or on his behalf to the 
railway administration within six months 
from the date of the delivery of the ani- 
mals or goods for carriage by railway. 
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There was a conflict between the High 
Courts on the question whether non-deli- 
very of goods carried by railway amount- 
ed to loss within the meaning of Sec. 77. 
Some High Courts (including the Patna 
High Court) held that a case of non-deli- 
very was distinct from a case of loss and 
no notice under Section 77 was necessary 
in the case of non-delivery. Other High 
Courts, however. took a contrary view and 
held that a case of non-delivery also was 
a case of loss. This conflict has now been 
resolved by the decision of this court in 
AIR 1961 SC 725 and the view taken by 
the Patna High Court has been overruled. 
This court has held that failure to deliver 
goods is a consequence of loss or destruc- 
tion and the cause of action for it is not 
distinct from the cause of action for loss 
or destruction, and therefore, notice under 
Section 77 is necessary in the case of non- 
delivery which arises from the loss of 
goods.” l 

From this, it will be clear that both the 
above two decisions of the Supreme Court 
were concerned only with one question, 
namely. whether non-delivery will be 
comprehended by the expresion ‘loss of 
goods’ occurring in Section 77 of the Rail- 
ways Act as it stood before its amend- 
ment by the Central Act £6 of 1949 and 
the Central Act 39 of 1961 and the 
Supreme Court did not decide any other 
question. It was fairly conceded. before 
me that these two decisions of the 
Supreme Court were not concerned with 
the case where the goods have been sold 
by the railway administration itself. 


T. As far as this position iş con- 
cerned, there are two decisions, one of the 
Patna High Court, prior to the two deci- 
sions of the Supreme Court referred to 
above, and the other of the Kerala High 
Court rendered subsequent to the above 
two decisions of the Supreme Court. 


8. In Sundarji Shivji v. Secretary 
of State, AIR 1934 Pat 507 at p. 510 the 
Patna High Court held regarding Sec. 77 
of the Railways Act.as follows: 


“The section in question, to my mind, 
has no application to the: circumstances 
of a case of this kind, it refers only to a 
claim to a refund of an overcharge or 
compensation for loss, destruction or de- 
terioration of goods delivered to be so 
carried, that is to say. it refers to a suit 
against the carrier in his capacity as a 
carrier for the loss, destruction or deterio- 
ration of the goods. This section there- 
fore refers to the special lability of the 
carrier as such; it has no application to 
the broad liability of the defendants in 
this case as tcrt-feasors quite apart from 
their position of railway carriers. This 
section, therefore, in my opinion, has no 
application whatever.” 

That wa’ also a case where the goods 
were sold by the railway administration 
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purporting to exercise its powers under 
Section 55 of the Indian Railways Act. it 
may be noticed here that this decisicn 
was not one of the decisions overruled 
by the Supreme Court in AIR 1961 5C 
795. The decision of the Patna High 
Court which was overruled therein amd 
referred to in the subsequent decision Df 
the Supreme Court was one dealing with 
the question of non-delivery as distirct 
from loss of the goods. 

9. The decision of the Kerala Hiszh 
Court is Sree Sai Baba Textiles v. Union 
of India, AIR 1966 Ker 199. That was a 
case where the goods had been sold oy 
the railway administration under Sec- 
tion 55 of the Indian Railways Act. A 
question arose whether a written clam 
contemplated by Section 77 of the fAct 
should be given or not. The Kerala Hizh 
Court, following the decision of the 
Supreme Court in AIR 1961 SC 725 held 
that written claim contemplated by Sec- 
tion 77 of the Act was necessary. This is 
what the learned Judge stated:— 

“Section 72 of the Act prescribed the 
general responsibility of the railway zd- 
ministration as a carrier of goods. ‘The 
measure of responsibility for loss, destrmc- 
tion or deterioration of goods is defir.ed 
by Section 72 (1) of the Act to be that 
of a bailee under Sections 151, 152 «end 
161 of the Indian Contract Act, 1872, swb- 
ject to the other provisions of the Act. 
Sections 72 and 77 are included in Chap- 
ter VII dealing with responsibility o: a 
railway administration as a carrier of 
goods. Under the general law, a balee 
who has no right to sell the goods bailed 
unless such right is conferred upon Lim 
either by contract. or by any special 
statute. Section 55 of the Act confers on 
the railway administration the power to 
sell the goods, provided the conditions 
mentioned in the section are satisfied, The 
power conferred on the Railway admiwmis- 
tration by Section 55 of the Act is in its 
capacity as a bailee in acting as a carrier 
of goods. A bailee selling the goods in 
violation of the provisions of Ss, 55 anc 56 
of the Act will no doubt be guilty of 
wrongful conversion. In the appeal be- 
fore us the sale held under Section 55 was 
found by the courts below to be not velid. 
Even then the failure to deliver the gcods 
in consequence of such wrongful conver- 
sion will result in the loss of goods œli- 
vered to the railway administration w-th-~ 
in the meaning of Section 77 of the Act.” 
After referring to the two decisions of the 
Supreme Court referred to already, the 
learned Judges observed:-— 


“Though in the two decisions of the 
Supreme Court quoted above, the failure 
to deliver goods was occasioned by a sale 
purported to have (sic) conducted urder 
Sec. 55 of the Railways Act, the ratio 
of the decisions will include even loss oc- 
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casioned by non-delivery of goods due to 
a wrongful sale within the meaning of 
Section 55 for the purpose of Section 77 
of the Act. We therefore hold that the 
suit is barred under Section 77 of the 
Act.” 

10. From the above discussion, it 
will be clear that barring the decision of 
the Kerela High Court referred to above, 
there is no other decision directly holding 
that when the railway administration ex- ' 
ercised its power of sale under Section 55 
or Section 56 of the Railways Act. which 
sale turns out to be wrongful subsequent- 
ly for failure to comply with the require- 
ments of that section, it can be said to be 
covered by the expression ‘loss of goods’ 
occurring in Section 77 of the Railways 
Act and therefore a written demand or 
claim as a condition precedent to the in- 
stitution of the suit was necessary. Since 
the above decision of the Kerala High 
Court is not strictly binding on me, let 
me consider the question purely as a 
matter of language of Section 77 itself. I ` 
have already extracted the said Section 77 
in full and all that is necessary for me to 
repeat at this stage is that the expression 
used is ‘loss of goods’. When the railway 
administration consciously sells the goods 
in its possession in exercise of its statu- 
tory powers under Sections 55 and 56 of 
the Railways Act. in my opinion, such a 
sale cannot come within the scope of the 
expression ‘loss of goods’. Hence what- 
ever else the expression ‘loss of goods’ 
may mean, certainly it cannot mean the 
self-deprivation of the goods by way of 
such sale by the railway administration. 
When the railway administration itself 
expressly and consciously in the purported 
exercise of its statutory powers under 
sections 55 and 56 of the Railways Act, 
sells the goods, it certainly cannot be said 
that. the goods had been lost or there had 
been loss of goods. In this context, Mr. 
S. K. L. Ratan, learned counsel for the 
appellants, strongly relied on the follow- 
ing sentence in the decision of . the 
Supreme Court in AIR 1961 SC 725— 


“If because of negligence or inadver- 
tence or even wrongful act on the part of 
the employees of the railway administra- 
tion, goods entrusted for carriage are lost, 
destroyed or deteriorated, the railway ad- 
ministration is guilty of failing to take 
the degree of care which is prescribed by 
Section 72 of the Railways Act.” 


The learned counsel stressed the 
words ‘negligence or inadvertence or even 
wrongful act and contended that when 
the railway administration by negligence 
or inadvertence or wrongful act sells the 
goods under Section 55 or 56 of the Rail- 
ways Act, it will amount to loss of goods, 
I am unable to accept this contention. 
When the Supreme Court used the said 
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expression, it intended to use the same 
where goods are actually lost by inadver- 
tence or negligence or even by wrongful 
act on the part of the employees; for in- 
stance, theft by the employee himself or 
a theft having taken place as a result of 
the negligence on the part of the em- 
ployee of the railway administration or 
the goods having been washed away by 
the failure of the employee of the railway 
' administration to take necessary care. In 
my opinion, the sentence occurring in the 
judgment o? the Supreme Court referred 
to above will not cover a case where the 
railway administration in the exercise of 
its statutory powers sells the goods under 
Section 55 cr 56 of.the Railways Act. For 
these reasors, I am unable to agree with 
the view of the Kerala High Court ex- 
pressed above. 


11. There is yet another considera- 
tion which induces me to come to the con- 
clusion that such a sale of goods by the 
railway adrcinistration will not fall with- 
In the scope of the expression ‘loss of 
goods’ occurring in Section 77 of the 
Railways Act. The object of insisting on 
a written demand or claim as a condition 
precedent fcr instituting a suit is to en- 
able the railway administration to make 
necessary enquiries with regard to the 
consignment and to take adequate steps to 
trace the sarne and in the case of deterio- 
ration to find out the cause thereof, when 
the incident of loss ete, is still fresh and 
the best evicence is available. But in the 

e of a conscious act of sale by the 
railway adrrinistration in the purported 
' exercise of its statutory powers, such con- 
sideration will not be available, because 
such a sale will be a matter of record and 
the circumstances which occasioned or 
justified the sale will also be a matter of 
record. 


12. Apart from this aspect, there 
is entirely a different but most relevant 
aspect in this behalf. The Supreme Court 
in AIR 1965 SC 1755, took care to. make 
the following observations:— 


“We are in this case concerned with 
the Act as it was in 1947 before its am- 
endment by Central Act 56 of 1949 and 
Central Act 39 of 1961 and all references 
in this judgment must be read as apply- 
ing to the Act as it was in 1947.”, 

This observation of the Supreme Court is 
very significant from more than one point 
of view. In the first place, before the Act 


was amendec in 1949, Section 72 which. 


alone dealt with the nature of the liabi- 
lity of the railway as a carrier stood as 
follows:—— 

“72 (1) The responsibility of a rail- 
way administration for the loss. destruc- 
tion or deterioration of animals or goods 
delivered to the administration to be car- 
ried by railway shall. subje¢t to the other 
provisions of this Act, be that of a bailee 
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under Sections 151, 152 and 161 of the 
Indian Contract Act, 1872 (9 of 1872). 

(2) An agreement purporting to 
limit that responsibility shall, in so far 
as it purports to effect such limitation, 
be void, unless it—— 

(a) is in writing signed by or on 
behalf of the person sending or deliver- 
ing to the railway administration the 
animals or goods, and 


(b) is otherwise in a form approve 
ed by the Central Government. 


(3) Nothing in the common law of 
England or in the Carriers Act, 1865, re- 
garding the responsibility of common 
carriers with respect to the carriage of 
animals or goods, shall affect the res- 
ponsibility as in this section defined of 
a railway administration,” 


13. The effect of this section was 
to expressly provide that the liability of 
the railway administration in respect of 
carriage of goods or animals was only 
that of a bailee and not that of a com- 
mon carrier. Sub-section (2) of this 
section was omitted by the Central Act, 
56 of 1949. However, the Central Act 
39 of 1961 effected a complete change in 
respect of the nature of the responsibi- 
lity or liability of the railway adminis- 
tration for the carriage of goods or ani- 
mals entrusted to it. The entire group 
of Sections 72, 72-A, 73, 74-A, 74-B, '74-C 
74-D, 74-E. 75, 76, 77 and 78 was repeal- 
ed and replaced by a new set of provi- 
sions, The most important of the same 
is Section 73 and that is as follows: 


“73. General responsibility of a rail- 
way administration as a carrier of ani- 
mals and goods: Save as otherwise pro- 
vided in this Act, a railway administra- 
tion shall be responsible for the loss, 
destruction, damage, deterioration ofr 
non-delivery, in transit, of animal or 
goods delivered to the administration to 
be carried by railway, arising from any 
cause except the following, namely -— 

(a) act of God; 

(b) act of War; 

(c) act of public enemies; 

(d) arrest, restraint or seizure under 
legal process; 

(e) orders or restrictions imposed by 
the Central Government or a State Gov- 
ernment or by any officer or authority 
subordinate to the Central Government ~ 
or a State Government authorised in 
this behalf: 


(f) act or omission or negligence of 
the consignor or the consignee or the 
agent or servant of the consignor or the 
consignee; : 

(g) natural deterioration or wastage 
in bulk or weight due to inherent defect, 
quality or vice of the goods; 


(h) latest defects; 


1972 
(i) fire, explosion or any unforeseen 
Provided, that even where such loss, 

destruction, damage, deterioration or 
non-delivery is proved to have arisen 
from any one or more of the aforesaid 
causes, the railway administration shall 
not be relived of its responsibilic-y for 
the loss, destruction, damage, deteriora- 
tion or non-delivery unless the adminis- 
tration further proves that it hes used 
reasonable foresight and care in the 
carriage of the animals or goods;” 

. Another section which is of import- 
- ance is Section 77 (1) and it provides:— 

"A railway administration shall be 
responsible as a bailee under Ss. 151, 
152 and 161 of the Indian Contract Act 
1872, for the loss, destruction, camage, 
deterioration, or non-delivery of goods 
carried by railway within a period of 
thirty days after the terminatinn of 
transit.” 

The next important section is Sec- 
tion 78-B which corresponds to the pre- 
vious Section 77 and the same is as 
follows: 


"78-B. Notification of claims to re 
funds of overcharges and to compensa- 
tion for losses:—- A person shall not be 
entitled to a refund of an overcharge in 
respect of animals or goods carried by 
railway or to compensation for the loss 
destruction, damage, deterioration or 
non-delivery of animals or goods deli- 
vered to be so carried, unless his claim 
to the refund of compensation hes been 
preferred in writing by him dor on his 
. behalf—— 


(a) to the railway administration to 
which the animals or goods were deliver- 
ed to be carried by railway. or 

(b) to the railway administra-ion on 
_ whose railway the destination station 
lies, or the loss, destruction, damage or 
deterioration occurred, within six months 
from the date of the delivery of the 
animals or goods for carriage by rail- 
way.” 


14. There is an important pro- 
viso to this section, but since that pro- 
viso has.no application to the facts of 
this case, I am not extracting the same. 
This Amendment Act, Central Act 39 
of 1961, came into force on 1-1-1962, 
and, the consignment which is the sub- 
ject-matter of the present second appeal 
was booked subsequent to the roming 
into force of this Act and strictly 
speaking the provisions of the Railways 
Act, as amended by the Centra Act, 
39 of 1961. alone will govern tke pre- 
sent case. It is admitted before me 
that there has been no direct Cecision 
under Section 78-B of the Act. after 
the Central Act 39 of 1961 came into 
force. I shall refer to the most import- 
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ant changes that have been brought into 
existence by the Amendment Act, name- 
ly, the Central Act, 39 of 1961. 

15. The first important change is 


‘that the nature of the liability of the 


railway administration as a carrier has ` 
been changed from that of a bailee into 
that of a common carrier, namely, as 
an insurer, subject to the restrictions 
mentioned in Section 73. In addition 
to this positive provision, sub-section (3) 
of Section 72 (before amendment) which 
expressly provided that nothing in the 
common law of England or in the Car- 
riers Act, 1865, regarding the responsi- 
bility of common carriers with respect 
to the carriage of animals or goods, 
shall affect the responsibility as in 
that section defined of a railway ad- 
ministration, has been deleted from the 
Statute. The second important change is 
that under the amended provision, the 


, railway administration will continue to 


be liable as a bailee for a period of 
thirty days after the termination of 
transit. The third important change is, 
Sections 72 and 77 of the Act as they 
stood prior to the amendment in 1949 
used only three expressions, namely, 
‘loss’, ‘destruction’, or ‘deterioration’ and 
now Sections 73 and 78-B have enlarg- 
ed the scope by using two more ex- 
pressions, ‘damage’ and ‘non-delivery’. 


16. The question for considera- 
tion is whether as a result of these. 
changes effected by the Central Act 39 
of 1961. can the position be said to be 
different? I may point out one thing 
immediately, The decisions prior to the 
Central Act 39 of 1961 including those 
of the Supreme Court holding that non- 
delivery is comprehended by the expres- 
sion “loss of goods” will no longer be of 
any relevancy or validity because non- 
delivery has been specifically and 
separately provided for in the new Sec- 
tions 73 and 78-B. From this it may 
follow that the expression ‘loss’ is not 
intended to be construed so comprehen- 
sively, as it was construed before the 
Amendment Act 39 of 1961. 


17. | There is yet another conside- 
ration for not construing the expression 
‘loss of goods’ so widely and that con- 
sideration is, that the liability of the 
railway after the Amendment Act of 
1961 is not that of a bailee and as far 
as the present suit is concerned, the 
liability of the railway is that of a 
common carrier, namely, an insurer. In 
this context. it is useful to refer to the 
decision of the High Court of Andhra 
Pradesh in Union of India, v. M. Pul- 
lappa. AIR 1958 Andh Pra 475. In that 
case it was pointed out,— 

“The word ‘loss’ has been interpret- 
ed in various English decisions, to 
mean loss by the carrier and not simply 
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loss to the owner. Those decisions 
were given in cases under the Carriers 
Act, 1830; but it has to be observed that 
in Section 72 (3) of the Indian Rail- 
ways Act, it is stated ‘nothing in the 
common law of England or in the Car- 
riers Act, 1865, regarding the responsi- 
bility of commcn carriers with respect 
to the carriage cf animals or goods, shall 
affect the responsibility as in this sec- 
tion defined of a railway administra- 
tion’, Under those circumstances the 
word ‘loss’ cannot bear a restricted 
meaning assigned to it in English cases. 
The Acts are not in pari materia as 
observed in M. S, M. Railway v. Hari- 
doss Banmalidoss, AIR 1919 Mad 140 = 
ILR 41 Mad 871. The word ‘loss’ has 
to be interpreted in the context in 
which it occurs, 


The words are ‘compensation for 
setak > They have to be given their 


plain and natural meaning. The words. 


imply that the claimant would be enti- 
tled to compensation for the loss sus- 
tained by him whether such loss is 
occasioned by non-delivery on account 
of the tortous conduct of the railway or 
its servants or by conversion of the 
goods or by the goods being lost in 
transit,” 


18, The above observations clearly 
show that the expression ‘loss’ occur- 
ring in Sectiors 72 and 73 (prior to 
their amendmen) happened to be inter- 
preted widely. In view of the specific 
provision contained in Section 172, limit- 
ing the liability of the Railway as that 
of a bailee only and the provision con- 
tained in Section 72 (3) excluding the 
appheability of anything contained in 
common law of England or the Carriers 
Act of 1865, Once sub-section (3) of Sec- 
tion 72 has ceased to exist in the sta- 
tute and the liability of the railway has 
been transformei from that of a’ bailee 
into one of a common carrier, I am 
clearly of the opinion that the very ra- 
tionale behind the conclusion of the 
Andhra Pradesh High Court in the deci- 
sion referred tc above will necessarily 
involve that the word ‘loss’ occurring in 
Section 73 and Section 78-B of the 
Railways Act efter its amendment by 
Central Act 39 of 1961 has to be con- 
strued narrowly and not as widely as 
was done prior to the amendment. For 
these reasons, I am clearly of the view 
that even if I am wrong in holding that 
the expression ‘loss’ occurring in Sec, 77 
of the Railways Act before its amend- 
ment in 1961, did not include sale of 
the goods by the railway administration 
itself, after the Amendment Act of 1961, 
the expression ‘loss’ occurring in Sec- 
tions 73 and 7&-B cannot be construed 
so widely as to include the sale of the 
goods by the railway itself in exercise 
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of its statutory powers under Sections 55 
and 56 of the Railways Act. 


I may point out in this context that 
there is no charm or magic in the use 
of the expression like ‘wrongful conver- 
sion’. The simple fact is that the rail- 
way administration itself has sold the 


foods purporting to exercise its powers 


under Sections 55 and 56 of the Act, 
but that sale was ultimately found to 
be not lawful, since the administration 
had not complied with the requirements 
of the mandatory provisions contained 
in the very sections which authorised 
the railway administration to sell the 
goods. As far as the present case is 
concerned, it has been found and it is 
not challenged before me that the sale 
was not conducted in accordance with 
the provisions of Sections 55 and 56 of 
the Railways Act and therefore it is not 
a valid sale. If so, the only question 
for consideration is, whether such a sale 
can come within the scope of the expres- 
sion, ‘loss of goods’ occurring in Sec- 
tion 78-B of the Act. In my opinion, 
it cannot. On this conclusion, it follows 
that the suit instituted by the respond- 
ent is maintainable and the respondent 
me entice to the. relief Which it pray- 
ed for. 


19. Under these circumstances, 
the second appeal fails and is dismissed 
with costs. No leave. 


Appeal dismissed. 
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K, VEERASWAMI C. J. AND RAGHA- . 


VAN, J. 
Mohamad Nachiar, Petitioner v. The 
Authorised Officer (Land Reforms), 


Mayuram and another, Respondents, 

W. P) No. 4028 of 1966, D/- 18-3- 
1971. 

(A) Madras Land Reform (Fixation 
of Ceiling on Land) Act (58 of 1961), 
Section 6 — Applicability, (Para 3) 

Section 6 will apply only to cases of 
reservation of any benefit in favour of 
founder or any other person. (Para 3) 

(B) Madras Land Reforms (Fixa< 
tion of Ceiling on Land) Act (58 of 
1961), Section 6 Extent of power 
under. (Para 3) 

(C) Constitution of India, Article 226 
w= Scope of writ jurisdiction, 


(Para 3) 

(B, C) Initial jurisdiction to decide 
the question whether it is open to 
Authorised Officer in exercise of his 
power under Section 6 of the Act to 
make allocation, vests in the Authorised 
Officer er himself and if a person felt ag~ 


AP/AP/A67/72/VSS/AGT 


"a, 


1972 Md. Nechiar v. 


grieved by any decision in this respect, 
he can then invoke writ jurisdiccion of 
High Court and not in the first irstance. 

(Fara 3) 


Cases Referred: Chronological Paras 
(1967) AIR 1967 Mad 352- (V 54) = 

(1967) 1 Mad LJ 179, Krishna- 

raju Reddiar v. Authorised Offi- 

cer, Land Reforms, Vellore 


V. Vedantachari, V. Sridevan, G. 
Masilamani, and P. A. Daivasikamani, 
for Petitioner; K. S. Bakthavacsalam, 


Assistant Govt. Pleader, on behalf of 
Respondents. 
ORDER 

In the Writ: Petition the con- 


stitutional validity of sections of. the 
Madras Land Reforms (Fixation of Ceil- 
ing on Land) Act, (Act LVIII of 1961) 
is questioned. In the decision in Kri- 
shnaraju Reddiar v. Authorised Officer, 
1967-1 Mad LJ 179 = (AIR 1967 Mad 
352) the validity of the Act has been 
upheld. It has been held that th= mat- 
ter falls under entry 18 in the State 
List. This Act is included in the Ninth 
Schedule to the Constitution, bul Arti- 
cle 31-B saves the validity of Acts in- 
cluded in the Ninth Schedule, only in 
so far as they contravene any >f the 
fundamental rights. What is now urg- 
ed on behalf of the petitioner is that 
Section 6 is beyond the legislative com- 
petence of the State Legislature. J am 
personally convinced that there is no 
substance in this contention. Secfion 6 
is an incidental provision. That apart, 
even if it should be held to be a legis- 
lation with regard to charitable or re- 
ligious endowements, it will fall under 
entry 10 or entry 28 as well as entry 5 
of the Concurrent List, if it should be 
considered to be in relation to Mehoma-~ 
dan Law. But ‘as such a questien has 
been raised. I think it is better that the 
matter is disposed of by a Bench in- 
stead of myself disposing of it and the 
matter again going before a Bench and 
thereafter to the Supreme Court The 
matter will. therefore, be placed before 
my Lord the Chief Justice for being 
posted before a Bench, 


This petition coming on for tearing 
pursuant to the aforesaid refererce on 
Wednesday the 17th day of Maren 1971 
and this day the Court. made tre fol- 
following order: 


K. VEERASWAMI, C. J.:— 1-A. 
The petition is to quash a notice of the 
Authorised Officer dated September, 
47, 1958, that was issued to the peti- 
tioner under Section 6 of the Madras 
Land Reforms (Fixation of Ceilirg on 
Land) Act, 1961.. He has called upon 
the petitioner by that notice to make 
representations and adduce docunentary 


Authorised Officer [Prs, 1-3] Mad. 147 


and oral evidence on or before the 
stipulated date against the proposal to 
treat an extent of 7 acres 50 cents in 
Madirvelur Village, Sirkali Taluka, as 
detailed in Annexure D to the notice, 
as the extent to give the income requir- 
ed to run the charities, and that that 
extent would be treated as trust pro- 
perties and excluded from the holding 
of the person, for the purpose of work- 
ing out the ceiling area under Chapter 
II of the Madras Land Reforms (Fixa- 
tion of Ceiling on Land) Act. Refer- 
ence is made to the other facts includ- 
a family settlement dated June 5, 
5 


2. The petitioner appears to have 
made representations but at that stage 
approached this Court for a rule that 
the Authorised Officer has no jurisdic- 
tion to proceed in the matter, This is 
on the basis that the deed made no 
reservation of any benefit in favour of 
the petitioner, 


3. Section 6 is by mo means a 
credit to draftsmanship. We wish that 
it had been phrased in a more clear and 
intelligent manner. We are especially 
not happy about the phrasealogy used, 
to wit, “the authorised offcer shall 
declare the extent of the land which 
bears to the total extent of land in res- 
pect of which the trust is created.” It 
is however, not necessary to go further; 
into the structure and scope of the 
section. It will suffice to say that it 
will apply only to cases of reservation: 
of any benefit in favour of the founder 
or any other person. That means that 
if in the settlement deed there is any 
reservation of benefit to the petitioner, 
that reservation may be taken into 
account for purposes of Section 6. But, if 
on the other hand, there is no reserva- 
tion in his favour in the deed, Section 6 
will have no application. If any reser- 
vation is made in favour not of the 
petitioner but any other person, notice 
will have to go to such other person. 
The proceedings against the petitioner 
can be continued only if the Authoris- 
ed officer, on a proper consideration of 
the terms of the settlement deed of 
June, 5, 1951, is of the view that there 
is any reservation of benefit to the peti- 
tioner. Another question which has 
been raised before us is that it is not 
open to the Authorised Officer in exer- 
cise of his power under Section 6 to 
make allocation. That is, of course, an 
important point which, in the first ins- 
tance, the Authorised Officer himself 
should decide, for it is that authority 
that is vested with the initial jurisdic- 
tion. If and when the petitioner felt 
agerieved by any decision in this res- 
pect, he will have his remedy. At the 
moment it is only at the proposal stage. 


148 Mad. =‘ [Prs, 1-2] 


We have no dcubt that the Authorised 
Officer will consider: the other objections 
raised by the petitioner. The proceed- 
ings being quasi-judicial in nature, the 
Authorised Officer will bring to bear his 
own unbiased mind ‘over the issues aris- 
infin the proceeding. He should not in 
any way be guided by the views ex- 
pressed in the counter-affidavit filed on 
behalf- of the ower ment: in this. peti- 
tion, 


4. Subject to the aoge observa- ` 


tions. the writ petition is dismissed, But 
_ the’ dismissal of the petition will not be 
considered ds in any way a decision 
against the petitioner. No costs. 


zie Writ petition dismissed, 
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SADASIVAM AND V. RAMASWAMI, JJ. * 


The Highways Dept. of South Arcot 
Represented by the Collector of South 
Arcot-at Cuddalore, Appellant v. Vedan- 
thachariar and others, Respondents, — 


Appeal No, 391 of 1964 and Memo of 
Cross Objections, D/- 19-7-1971, from 


decree of Sub. J. Cuddalore, in O. S. No.. 


139 of 1961. 

. Tort — Negligence — Duty of case— 
Damages — Highway accident — Liability 
- of Highways department, 

(Paras 2, 3, 5, 7) 


In a suit for damages against High- - 
‘ways department on account of death. 


caused by collapse of a culvert, in the ab- 
sence of evidence of defective construc- 
tion or inefficiency in the maintenance of 
highways, it could not be held that ac- 
cident was due’ to want of reasonable and 
proper care on the part of highways de- 
partment. Ever. if the principle of res 
ipsa loquitur is io be: applied to the case, 


highways department is not liable in tort 


for highway accident because making and 
maintenance of highways is one of the 
functions of the Government in exercise 
of its sovereign powers. Therefore suit 
for damages against highways .department 
is not maintainable. 
Distinguished; AIR 1965 SC 1039 & AIR 
1915 Mad 993 & AIR 1961 Andh Pra 283, 
Rel. on. 
Cases Referred: ‘Chronological 
(1966) AIR 1966 SC 1750. (V 53)= 
(1966) 3 SCR 649, Municipal | 
Corporation of ‘Delhi v. Kuldip | 


Paras 


Raj 2 
(1965) ATR 1965 SC 1039 (V 52)= 

(1965) 1 SCR 375, Kasturi’ Lal 

Raliaram Jain v. State of U. P. 4.17 
(1962) AIR 1962 SC 933 (V 49)= 

1962 Supp (2) SCR 989, State of 

Rajasthan v. Mst. Vidhyawati 7 


'APJ/AP/A48/72/VSS/AGT 


- Collector. South Arcot v. Vedanthachariar 


- 14-11-1960, 


AIR 1960 Punj 300,. 


(Paras 2, 3.5, 7) 


A. I. R. 

(1961) AIR 1961 Andh Pra 283 l 
(V 48) = 1960-2 Andh WR 502, | 
Krishnamurthi v, State of Andhra 
Pradesh 6 

(1960) AIR 1960 Puni 300 (V 47)= 

° 62 Pun LR 362, Municipal Cor-. . 
poration Delhi v., Sobhag Wanti -` 2 

(1915) AIR 1915 Mad 993 (V 2)= 
ILR 39 Mad 351, Secy. of State 
v. Cockcraft 6 


(1882).ILR 5 Mad 273,- Secy. of 


-State for India v. Hari Bhanji © 7 


- Addl: ‘Govt. Pleader and K. Gopala- 
swami, for -Appellant; R. Gopalaswami 
Iyengar, P. S. Balakrishnan and P. $S. 


'Ramchandran, for. Respondents. 


V. -RAMASWAMI, J.:— Second de- 
fendant, the Highways Department of. 
South Arcot, represented by the District - 
Collector of ‘South Arcot, Cuddalore, is 
the appellant, The first defendant is the 
proprietor of a service bus bearing No. 
MDF 2015 and known as K.T.R, Bus ser- 
vice. The third defendant is the New 
India Asiatic Insurance. Co.. with whom 
the said bus had been insured. The 


plaintiffs had filed the suit against these 


defendants claiming damages in a sum of 
Rs, 25,000: on account of: the death of 
their son Santhanagopalan in the accident 
that took place at or about 5-30 a.m. on 
at 14/2 milestone in the 
Vriddhachalam. — Cuddalore road due to 
the culvert giving way and the bus plung- 
ing into the channel. The learned Sub- 
ordinate Judge of Cuddalore held that 


-there was no negligence on the part of 


the first defendant or his driver and that, 
therefore, they were not liable for 


damages and in that view dismissed the 


suit as against the first and third defend- 
ants. But so far as the second defendant is 
concerned, he held that the very collapse 
of the bridge raised a presumption of 
negligence on the part of the second de- 
fendant and on the principle of res ipsa 
loquitur the second defendant was liable 
for damages. The learned Subordinate . 
Judge ascertained and fixed the damages 
at Rs, 9100/-, and decreed the suit for 
that amount against the second defendant 
alone, The second defendant has preferr~ 
ed this appeal. The plaintiffs have pre- 
ferred cross-objections in which they have 
claimed a further sum of Rs. 5,000/- to- 
wards damages. No appeal has been pre- 
ferred agajinst that part of the decree 
which dismissed the suit as against de- 
fendants 1 and 3 


j (Discussion of “evidence omitted), l 

2. The plaintiffs had not let in any 
positive evidence to show that the culvert 
had been defectively constructed or ineffi- 
ciently maintained. The reports further 
disclose that the culvert was in a sound 
condition on the previous day and. was 
adeguate for all ordinary occasions. In 
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these circumstances, though the breach 
of the culvert may not amount to an act 
of God, still it could not be that it wes 
due to any want of reasonable and proper 
care on the part of the second defendant. 
The decision in Municipal Corporation. 
Delhi v, Sobhag Wanti. AIR 1960 Punj 


300 relied on by the trial court in support - 


of the view that the principle of res ipza 
loquitur will be applicable to the fac<s 
-and circumstances of the present case is 
clearly distinguishable. In that cas, 
which went to Supreme Court and repor:- 
ed in AIR 1966 SC 1750, it was fourd 
that having regard to the kind of mottar 
used, the normal life of the structure: of 
the top storey of the building could be 
> only 40 or 45 years but at the time when 
the building collapsed it was 80 years old 
and the collapse was due to thrust of the 
arches on the top portion and the mortar 
was deteriorated to such an extent that 
it was reduced to powder without ary 
cementing ° properties. In the present 
case, the culvert was found to be in a 
sound condition on the previous day ard 
there is no evidence of any defective com- 
struction or inefficiency in the mainten- 
ance. We, therefore, hold that the az- 
cident was not due to the negligence bf 


“ the second defendant in maintaining the 


culvert, 


3. Even if the principle of res ipsa 
loquitur is to be applied to the facts amd 
circumstances of this case, in law tae 
second defendant could not be held to >e 
liable in tort for highway accidents, Ari- 
cle 300-of the Constitution provides thet, 
subject to any provisions which may de 
made by any Act of the Legislature of a 
State, the Government of a State may 
sue or be sued in the name of the State 
in relation to its affairs in the -like 
cases as the corresponding provinces 
might have sued or been sued if the cot- 
stitution had not been enacted. Like Se- 
tion 65 of the Government of India Ast, 
1858 or S, 32(2) of the Govt. of India Act, 
1915, or S. 176 (1) of the Government ot 
India Act, 1935, Art, 300 of the Constitu- 
tion also makes provision for suts 
against the Government in cases where 
such suits could have been filed agairst 
the East India Company had the csse 
arisen prior to 1858, subject to any Act 
of the Legislature of the State. 


4, It may be mentioned that there 
is no statute governing the liability to 
maintain and repair a highway thouzh 
there are certain statutory provisions in 
respect of the roads vested in the Pen- 
- chayats, Panchayat Unions, Municipalitiss, 
Corporations and the National Highwey. 
It is not necessary for us to deal elako- 
rately with all the cases which deal w-th 
the liability of the Government in tert 
where the distinction between sovereign 


Collector, South Arcot. v. Vedanthachariar 


-kept. 
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and non-sovereign functions or Govern~ 
mental or commercial functions are notic- 
ed.- The latest decision of the Supreme 
Court on the general principle of State’s 
liability in tort is found. in M/s. Kasturi 
Lal Raliaram Jain v, State of U. P., AIR, 
1965 SC 1039. where it was held:— 


“It is not difficult to realise the signi- 


‘fance and importance of making such a 


distinction particularly at the present 
time when, in pursuit of their welfare 
ideal, the Government of the States as 
well as the Government of India natu- 
rally and legitimately enter into many 
commercial and other undertakings and 
activities which have no relation with the 
traditional concept of Governmental acti- 
vities in which the exercise of Sovereign 
power is involved. It is necessary to 
limit the area of these affairs of the State 
in relation to the exercise of sovereign 
power, so that if acts are committed by 
Government employees in relation to 
other activities which may be convenient~ 
ly described as non-Governmental or non- 
sovereign, citizens who have a cause of 
action for damages should not be preclud~ 
ed from making their claim against the 
State. That is the basis on which the 
area of the State immunity against such 


claims must be limited.” 


5. It follows, therefore, in respect 
of exercise of sovereign power, ms State 
is not liable in tort. 


6. In the Secy. of State v. Cock- 
craft, TLR 39 Mad 351 = (AIR 1915 Mad 
993), the plaintiff sued the Secretary of 
State for India in Council for damages in 
respect of injuries sustained by him in a 
carriage accident which was alleged to 
have been due to the negligent stacking 
of gravel on a road which was stated in 
the plaint to be a military road main- 
tained by the Public Works Department 
of the Government. It was held in that 
case that the provision and maintenance 
of roads especially a military road is one 
of the functions of the Government carri- 
ed on in the exercise of its sovereign 
powers and is not an undertaking which 
have been carried on by private persons 
and that, therefore, the State was not 
liable in tort. This decision was follow- 
ed by the Andhra Pradesh High Court in 
Krishnamurthi v. State of Andhra: 
Pradesh, 1960-2 Andh WR 502 = (AIR 
1961 Andh Pra 283). In this case the 
plaintiff was struck down by a road roller 
as a result of which his hand was crush- 
ed, At the time of the accident the road 
roller was being used for the maintenance 
of the highway and was returning from 
its duty to the place where it should be 
It was held.by a Division Bench 
that the making and maintenance of high- 
ways is a public purpose and the duty 
of the Government and not a commercial 
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undertaking and that, therefore, no ques- 
tion of liability for the wrong done would 
attach to the Government. The decision 
in ILR 39 Mad 351 = (AIR 1915 Mad 
993) was sought to be ‘distinguished on 
- the ground that the road in question in 
that case was a military road and not a 
highway. The learned Judges observed 
that they failed to see how maintenance 
of highways which is the exclusive duty 
of the Government can in any manner 
be- treated different in its nature from 
the maintenance of the military road; it 
was the nature of the duty in the dis- 
charge of ‘which the act was committed 
that was material. 


7, The learned counsel for the TES- 
pondents, relying on the decisions in the . 
Secretary of State for India v. Hari 
Bhanji, (1882) ILR 5 Mad 273, State of 
Rajastan v. Mst. Vidhyawati. ‘AIR 1962 
SC 933 and. some other decisions, wanted 
to contend that in the instant case the 
suit was maintainable for damages in 
tort. All these decisions were discussed 
in the decision of the Supreme Court in 
AIR 1965 SC 1039, and, as already aed: 
the Supreme Court has held that no action 
will lie against the State in respect of 
acts done by them in exercise of their 
sovereign function. It follows, therefore, 
that the suit by the plaintiffs claiming 
damages against the second defendant was 
not maintainable in law. l 

8. — In view of the above findings, 
we allow the appeal, dismiss the cross- 
objections, set aside the judgment and 
decree of the court below and dismiss 
the suit. But in the circumstances, there 
will be no order as to costs both in the 
appeal and in the cross-objections. 

Appeal allowed and cross- 
objections dismissed. 
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MAHARAJAN, J. | 

P. J, S. Jayarama Chettiar, Appellant 
v. D. Annamalai Chettiar, Respondent. 

A. A. A. O. No. 120 of 1970 and Memo 
of objections, D/- 15-7-1971. 

Partition Act (1893), S. 3 — Proce- 
dure when sharer undertakes to buy. 


The section contemplates ascertain- 
‘ment of the price as on the date of the 
Order of sale under Cl. (2) of the sec- 
tion and not the price as prevailed on the 
date of the offer. (Para 1) 
Cases Referred: Chronological Paras 
(1963) AIR 1963 Orissa 40 (V 50)=- 
28 Cut LT 300, Bhikari Behara 
V, Dharmananda Natia I 
H. Shrinivasan, for Appellant; K. 
“Sarvabhauman and T. R. Mani, for Res- 
pondent. 


_ KO/AP/F790/71/YPP/RSK 





[Pr, 1] P, J. S. J. Chettiar v. D. A. Chettiar (Maharajan J.) 


A.I. R. 


JUDGMENT:— Upon the question of 
valuation of the suit house, the parties are 
concluded by the concurrent findings of 
the courts below that it is worth Rupees. 
20,000 and that the plaintiff should pay 
the defendant a sum of Rs, 10,000 repre- . 
senting a moiety of the market value. I 
do not think that these findings are vitiat~ 
ed by any error of law or by. any mis- 
appreciation of the evidence on record. 
The only question of law raised by the 
appellant is that the market value of the 
house should have been: ascertained, not 
as on the date when the half share was 


‘ordered to be sold, but as on the date on 


Which the defendant offered to purchase 
the plaintiffs half share in 1963. Sec- 
tion 3 of the Partition Act prescribes that 
if, in any case in which the court is re- 
quested under Section 2 to direct a sale, 
any other shareholder applies for. leave 
to buy at a valuation the share or shares 
of the party or parties asking for a sale, 
the -court ‘shall order a valuation of the 
share or shares‘in such manner as it may 
think fit and offer to sell the same to such 
Shareholder at the price as ascertained, 
and may give all necessary and proper 
directions in that behalf, There is noth- 
ing in the language of Section 3 to denote 
that the price shall be ascertained as onl ` 
the date of the offer; on the contrary. 
the section contemplates ascertainment of 
the price as on the date of the order for 
sale under Cl. (2) of Section 3. 


About 7 years have elapsed since thej. - 
date of the offer and the date of the order 
for sale and it is true that during this 
period the market value of the house. has 
shot up considerably. But, that is no 
reason why the defendant should exclude 
the plaintiff from the benefit of the rise 
in price during the seven years in ques- 
tion. The plaintiff continues to be the 
co-owner of the suit -house along with 
the defendant upto thè date of sale and 
it is but proper and just that the price of 
the property payable to him should be 
ascertained on the date the plaintiffs title 
passes to the defendant and not as on any 

earlier date. It may also be observed that 
the defendant, when he made the offer, 
did not deposit the plaintiff’s half share 
of the market value of the suit house into 
court. In these circumstances, it would 
work a great hardship indeed upon the 
plaintiff if he is compelled by the court 
to sell his share for less than the actual 
market value thereof as on the date of 
sale. As for the defendant, no hardship 
will be caused to him by this direction. 
-Reliance was placed by learned coun- 
sel for the appellant upon a ruling in 
Bhikari Behara v. Dharmananda Natia, 
AIR 1963 Orissa 40, but that ruling was 
concerned with the interpretation of Sec- 
tion 4 of the Partition Act and has no 
bearing upon the facts of the present case, 
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In the result, I confirm the finding of the 
courts below, which have ascertained the 
market value with reference to the rigot 
date. Consequently, both the appeal and 
. the’ Memorandum of cross-objection feil 
and will stand dismissed. There will. be 
no order as to costs. No leave, One 
month’s time is granted to the defendant 
ta deposit into court the sale price as 
fixed by the courts below. 


2. I do not see ary reason for 
clarification of the order which I passed 
on 7th July 1971. If the appellant fails 
to pay the amount within the time pre- 
scribed, the law will take its course. 

Appeal dismissed. 





AIR 1972 MADRAS 151 (V 59 C 48) 
V. RAMASWAMI, J. 


Umaraparvathy, Appellant v. -Bhag- 
vathy Amma and others, Fespondents. 


Second Appeal No, 1381 of 1967, 
D/- 19-2-1971, from decree of Dist. J., 
Kanyakumari, in A, S. No. 12 of 1965. 

Hindu Law — Custom — Krishna- 
vaka community — Patnibhagham cus- 
tom — It dees not confer any right 
upon a wife to claim share in the pra- 
perty of her deceased husband, 

(Para &) 

The patnibhagam custom is a moce 
of division amongst sons according to 
the number of wives and the sons by 
each wife constitute a unit. This cus- 
tom does not confer any right upon a 
wife to receive share in the propert. 
Hence a wife having no sons cannct 
claim any share under the custom, How- 
ever, she is entitled to a share under 
the Hindu Succession Act (1956). Case 
- Jaw discussed. (Para - 6) 


Cases Referred: Chronological Parcs 
(1968) AIR 1968 Mad 105 ‘V 55)= 
80 Mad LW cca Janardhanan 
Pillai v. Kaliamm 4 
(1944) 1944 Trav LR 710, Bangaru 
Pillai Saraswathiamma v. Thanu 
Pillai 3 
(1922) AIR 1922 PC 228 (V 9) = 
ILR 44 Mad 740, Palaniappa 
Chettiar v. Alagan Chettiar 5 


P. Ananthakrishna Nair, for Appeb 


lant; S. Padmanabhan, for ‘Respondents. . 


JUDGMENT:-— The plaintiff is the 
appellant. She was the first wife of on2 
Thanamalayan Pillai. The first defend- 
ant is the second wife of the said Tha 
namalayan Pillai. Defendants 2 to 7 ars 
the children of Thanumalayan  Pillei 
- through the second wife. The plaintiff 
has no child. She has filed this suit 
for partition of the suit properties, 
claiming a half share in them, and fot 
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- entitled to any relief. 
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possession. She claims that as per the 
custom prevailing in Krishnavaka Com- 
munity to which the parties to the suit 
belong, she is entitled to claim one half 
of the suit properties. The defendants, 
though did not dispute the custom as 
such, claimed that that custom did not 
enable a female member to claim the 
status of an heir along with the song 
and that therefore the plaintiff was not 
The trial court 
dismissed the claim of the plaintiff to 
a half share in the suit properties, but 
held that she would be entitled to a 
1/56th share in items 2 to 4 of the plaint 
schedule, under the Hindu Succession 
Act of 1956. The appeal filed by the 


- plaintiff was also dismissed, confirming 


the decree of the trial court, though a 
partial relief was granted as to 
properties that were liable for partition, 
It may be mentioned that the trial court 
disallowed the claim of the plaintiff that 
items 1. and 7 of the plaint schedule be-« 
longed to the joint family. In the 
appeal filed by the plaintiff, the lower 
appellate court hag allowed the claim of 
the plaintiff SO far as item 1 of the 
plaint schedule is concerned and reject- 
ed her claim relating to item 7 of tha 
plaint schedule. 


; It is alleged in paragraph 4 
of the plaint that there is a custom re- 
cognised by and prevalent in Krishna- 
vaka community known as patnibhagam. 
The custom pleaded by the plaintiff has 
received judicial recognition in a num- 
ber of decided cases. But what exacta 
ly this patnibhagam custom claimed by 
the plaintiff connotes is the real, issue in 
this second appeal. “While the learned 
counsel for the appellant would contend 


that even in cases where one of the 
wives did not have any children, she 
would be entitled to a half share, the 


learned counsel appearing for the res- 
pondents-defendants would contend that 
the plaintiff would not be entitled to 
any share under that custom, The prin- 
ciple is stated in “Hindu Law” by N. R. 


‘Raghavachariar, 6th Edn. at page 409 as 


follows: 
“Putrabhaga and patnibhaga: Two 
modes of division between sons _ are 


known in Hindu Law. When the divi- 
sion is by the number of sons, it is call- 
ed putrabhaga; when the division Is 
according to the wives. it is known as 
patnibhaga. Though putrabhaga is now 
the recognised rule of Hindu Law, there 
are still traces of the other view, and 
a customary law of patnibhaga due pro- 
bably to the matriarchal theories of the 
earlier inhabitants, is fairly prevalent in 
Southern India, especially among the 
lower castes. Such a custom was held 
proved in a case where the parties be« 


w 
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longed ` to the Nattukottai cheiti 
munity. 

In Mulla’s ‘Principles of Hindu Law’ 
43th Edition at page 366, the principle 
is stated thus: 

- ‘Putrabhaga—. When the division is 
by number of sons it is called putrabhaga; 
_ when the division ‘is according to wives, 

it is known as patnibhaga. Putrabhaga 
© is now the recognised mode of division. 
But the custom of patnibhaga prevails 
in some places and in some families es- 
pecially among Sudras.” 

3 The term ‘patnibhagam’ is ex- 
plained by Sirkar Sastri in his treatise 
on Hindu Law thus:— 


“The division by number of sons is 
called putzabhaga, but there exists a 
custom, in some parts of India. -called 
patnibhag by which the division is 
according to the number of wives and 
the sons by each wife constitute a unit.” 

In Bangaru Pillai Saraswathiamma 
v. Thanu Pillai, 1944 Trav LR 710. it 
has been held that Krishnavakakars are 
governed by the Hindu Law with only 
‘a few points of divergence from it one 
such divergance being the custom known 
as patnibhagam. The custom serves to 
import only the idea that division of 
family property among sons of a` mem- 
ber of that community must be accord- 
ing to the number of his wives instead 
of the division being among all his sons 
equally. This peculiar mode of . divi- 
sion known as pathnibhagam is distinct 
from the general mode of division of 
putrabhagam recognised by Hindu Law. 


4, It can be seen from the above 
decision ard the commentaries on Hindu 
Law that Pathnibhagam is a mode of 
division between the sons and it does 
not confer any right on the wife. The 
question whether it conferred any right 
on a daughter was considered by Nate- 
san, J., in Janardhanan Pillai v. Kaliam- 
ma, 80 Mad LW 388 = (AIR 1968 Mad 
105) wherein it is held that custom did 
not allow a daughter to claim any-share 
along with the sons. The learned Judge 
has differed from the decision of a Di- 
vision Bench of the Travancore High 
Court in Sadasiva v, Gowri (unreported 
Travancore Decision page 179 by ‘Kol- 
appa Pillai). Anyway that point does 
not arise in the present second appeal. 


5. A similar custom also prevail- 


com- 


ed among Nattukottai Chettiars com- 
munity of Tamil Nadu and this came 
up for consideration before the Privy 


Council in Palaniappa Chettiar v. Alagan 
Chettiar, ILR 44 Mad 740 = (AIR 1922 
PC 228). The head-note which clearly 
brings out the ratio of the judgment is 
as follows: 

“A custom was found to exist among 
the Nattukottai Cheities inhabiting 
seven villages in the Madurai Dist. of the 


P. M. Ali v. A. P. R. Marudappan 
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Madras Presidency whereby when a 
Chetti during the life of his wife mar- 
ried another wife he appropriated out 
of his property a portion, called moopu, 
for the first wife’s maintenance, that 


portion descending to her son if she had . 


one. and the rest of the property was 
notionally divided, .one moiety going 
fo the son or sons by the first wife, and 
the other moiety to the son or sons 
by the second wife. In a suit for par- 
tition brought by the only son of a first 
wife against his father and the sons by 
the second wife the Judicial Committee 
applied the custom, without, however, 
determining what the father’s share 
would be in the circumstances, as the 
question did not arise before their Lord- 
ships.” 

6. It would be seen from the 


Privy Council decision and the other de- 


cisions and the passages cited above that 
where pathnibhagam custom is applied, 
the property is divided, one moiety going 
to the son or sons by the first wife and 
the other moiety to the son or sons by 
the second wife, or as the case may be 
among the sons of the different wives of 
a Hindu. Therefore, when there is no 
son or sons to the wife she will not be 
entitled to claim any share under 
Pathnibagam custom but she will be 
entitled to claim share in the property 
under the Succession Act. I am there- 
fore clearly of the opinion that the plain- 
tiff will not be entitled to claim one half 
of the suit proverties on the basis of the 
custom of pathnibhagam prevailing in 
Krishnavaka community. It is not dis- 
puted that the plaintiff has been given 
Ta as per the Hindu Succession Act, 


T. No other point has been urged 
in the second appeal. The second appeal 
is dismissed with costs, No leave. 

Appeal dismissed. 


AIR 1972 MADRAS 152 (V 53 C 
RAGHAVAN, J, 

P. Mohammed Ali. Petitioner v. A. 
P. = Marudagpan and others, Respond- 
ents 

Civil Revision Petition No. 1695 of 
1968, D/- 2-7-1971. 

Contract Act (1872), S. 73 — Hire 
purchase agreement —— Repudiation of 
agreement after payment of some instal- 
ments while retaining the subject of hire 
— Measure of damages. 

Where in a suit for recovery of a 
sum due from the defendants after pay- 


49) 


ment of some of the instalments fixed in * 


a hire’ purchase agreement the defence 
of the defendant is a repudiation of the 
agreement altogether retaining with him 
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the bicycles which are the sub-ect of 
hire purchase agreement, the measure of 
damages is the total hire agr2ement 
amount less the amounts already paid. 
Hence, the plaintiff is entitled to a 
decree for the amount remaining due as 
hire money after deducting the amounts 
already paid. 1921-3 KB 292, Dist. 

i (Fara 3) 
Cases Referred: Chronological Paras 
(1921) 1921-3 KB 292 = 90 LJKE 

1220. National Cash Register Co. , 

v. Stanley 2 


V. Krishnan and P, Veeraraghavan, 
for Petitioner; A. A. S. Mustaa and 
F. H. Md. Zajianullah, for Responcents. 


ORDER:— The first defendant is 
the petitioner. The suit is to recover 
a sum of Rs. 735/- due on a hire pur- 
chase agreement executed by the first 
defendant in favour of the plaintiff in 
which defendants 2 and 3 have also join- 
ed as guarantors, undertaking ability 
jointly and severally along with tne first 
defendant. Hence defendants 2 and 3 were 
impleaded as parties to the sui. The 
plaintiff's case is that the first de=endant 
purchased five bicycles on hire purchase 
agreement from the plaintiff and 2>xecut- 
ed an agreement Ex. A.1 dated 22-1-1965. 
The price was fixed at Rs. 1465/-. A sum 
of Rs. 265/~ was paid immediately and the 
balance was agreed to be paid in 12 instal- 
ments of Rs. 100/- each. The first defend- 
ant paid Rs, .465/- in two instalments of 
Rs. 285/~ and Rs. 180/- respectively and 
failed to pay the balance. Hence tne suit. 
The defence of the first defendant is that 
the suit is not maintainable as the plain- 
tiff is an unregistered corporation, that 
no agreement was entered into with the 
plaintiff. and that the plaintiff is not en- 
titled to any relief. The defence of the 
second defendant is that he $ nota 
guarantor, and that he is not liable to pay 
anything. The trial court held taat the 


suit agreement is true and signed by the. 


first defendant and that defendants 2 and 
3 are the guarantors. In the result the 
suit was decreed as prayed for. Hence 
the first defendant has filed this revision 
petition, 


2. The contention raised or. behalf 
af the petitioner is that the suit for the 
unpaid purchase price is not maintain- 
able, and that only a suit for Camages 
will lie.. The essential terms of a hire 
purchase agreement are (1) a cleuse by 
which the owners agree to let end the 
hirer agrees to hire the goods; (2) a clause 
giving to the hirer a right to’ dezermine 
the hiring or return the goods; e (3) a 


clause giving the hirer the right or option. 


to purchase the goods for a nomir.al sum 
at the end of the hiring. In the present 
case what has happened is that, ater the 
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agreement was entered into. two instal- 
ments of payments have been made and 
the hirer failed to pay the balance. The 
question, therefore, is whether the suit 
for recovery of the value of the bicycles 
will lie. The learned counsel for the peti- 
tioner cited the decision in National Cash 
Register Co. Ltd, v. Stanley, 1921-3 KB 
292, in support of his contention, That 
was a case where the hire was for a fixed 
period and the clause therein provided 
that the hirer was liable to pay the rent 
for the full period, even if he returned the 
chattel before the end of the period, That 
case gives no assistance in deciding the 
present question. In Wild’s Law of Hire 


Purchase, 2nd Edn. at p. 185, the follow- 


ing passage occurs:—— 


“A distinction is made between cases 
where the hirer’s failure to pay the in- 
stalments amounts to, or is the result of, 
a repudiation of the contract by him and 
cases where there is not repudiation by 
the hirer. If a hirer wrongfully repudia- 
tes a hire purchase agreement the basic 
measure of damages to which the owner 
is entitled is the total hire purchase price 
fram which must be deducted the total 
of the instalments already paid, any 
arrears of instalment due and unpaid at 
the date of repudiation, the proceeds of 
sale of the goods. any sum payable on 
the exercise of the option to purchase, and 
a ‘sum representing a rebate of charges in 
respect of the proceeds of sale. On the 
other hand. where the hirer has failed to 
pay instalments when due but has not re- 
pudiated the contract and the owner ex- 
ercises a right to determine the hiring the 
owner is only entitled to damages in res- 
pect of breaches of contract which oc- 
curred before the date of determination. 
And if the only breach is failure to pay 
instalments the owner can only recover 
ee ra due and unpaid at in- 
erest, 


3. In the present case, the defencel 
to the suit is a repudiation of the agree- 
ment altogether retaining with them the 
bicycles which are the subject of the hire 
purchase agreement and the measure of 
damages in such a case is the total hire 
agreement amount less the amounts al- 
ready paid; according to the passages 
above cited. In this view. the view of: the 


‘trial court decreeing the suit for the price 


of. the bicycles less the amounts already 
paid is correct. 
tion therefore fails and is dismissed, There 
will be no order as to costs. 


Revision dismissed, 
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AIR 1972 MADRAS 154 (V 59 C 50) 
K. VEERASWAMI, C. J. AND 
RAGHAVAN, J. 

V. A. Amiappa N ainar (died) and 
others, Appellants v. N. Annamalai 
Chettiar (died) and others, Respondents. 

‘Second App. Nos. 1157 of 1963 and 
19 of 1964, D/- 5-2-1971. referred by 
Ismail, J., D/- 13-3-1968. 

Evidence Act (1872). S. 32 (3) — Re- 
citals as to boundaries in documents not 
inter partes are inadmissible in evidence 
under Ss, 11, 13(a), 32(3) and 32(7) of the 
Evidence Act — (X-Ref:—- Sections 11. 
13(a), 32(3) ). 

The only method by which recitals in 
a document not inter partes could be ad- 
mitted in evidence is by examination of 
the executant of the document in which 
such recitals as to boundaries are found. 


(Para 13) 
Cases Referred: Chronological Paras 
(1962) AIR 1962 Orissa 40 (V 49)= 
TLR (1961) Cut 249,. Subudhi 
Padhan v. Raghu Bhuvan 12 
(1961) AIR 1961 Mys 160 (V 48), 
Kalappa v. Bhima 
(1956) ATR 1956 Mad 226 (V 43)= 
-1955-2 Mad LJ 687, Rangayyan 
v. Innasimuthu 10, 
(1956) S. A, No. 1036 of 1956 (Mad), 
Subbian Konar v. Kayambu 
Mudaliar 10 
(1947) AIR 1947 Mad 345 (V 34)= 
1947-1 Mad LJ 60, Komirineni 
Rosayya v. Munnamgi Rosayya 11 
(1940) AIR 1940 Mad 450 (V 27)= 
51 Mad LW 509, Thyagarajan v. 
Narayana 
(1935) AIR 1935 Pat 167 (V 22)= 
16 Pat LT 199 (FB), Soneylal V. 
Darbdeo 12 
(1934) AIR 1934 All 406 (V 21)= 
1934 All LJ 318 (FB). Mt. Naima 
Khatun v. Basant Singh 
(1928) ATR 1928 Mad 105(2) (V 15)= 
107 Ind Cas 293, Karuppanna vV, 
Rangaswami 0 
(1927) AIR 1927 Cal 230 (V 14)= 
44 Cal LJ 582, Katabuddin v, 
Nafar Chandra 110 
(1927) AIR 1927 Cal 918 (V 14)= 
45 Cal LJ 138, Kumuda Kumari 
v. Dilsook Roy 12 
(1926) AIR 1926 Cal 948 (V 13)= 
30 Cal WN 761, Brajo Mahandas 
v. Gaya Prosad . >- 12 
(1924) AIR 1924 Cal 1067 (V 11)= . 
28 Cal WN 1092. P. N. Choudhuri _ 
v. K. C. Bhattacharjee 12 
(1915) AIR 1915 Mad 746 (V 2) = 
1914 Mad WN 779. Venkataraya- 
gopala Raju v. Fota Narasayya 10, 13 
(1910) 1910 Mad WN 668 = 9 Mad 
LT 91. In re _  Poddapaneri 
Narayanappa 10 
A. Sundaram Iyer, for Appellant, in 
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[Prs, 1-2] V. A. A. Nainar v. A, Chettiar (Raghavan J.) 
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S. A. No. 1157 of 1963 and for Respond~« 
ents Nos, 2 and 3 in S5, A. No. 19 of 1964, 
The Addl. Govt. Pleader, for Respondent 
No. 4 in S. A. No, 1157 of 1963 and for 
Appellant in S. A. No. 19 of 1964, K. 
Sarvabhauman, for Respondents Nos. 5 to 
9 in S. A. No. 1157 of 1963 and for Res- 


‘pondents Nos. 6 to 10 in S. A. No, 19 of 


1964, 


RAGHAVAN, J.:— The above two 
second appeals are referred by Ismail, J., 
in view of the conflicting decisions of this 
court on the admissibility of boundary 
recitals jn documents not inter partes. 
In order to appreciate the reference, it is 
necessary to set out briefly the facts. 


2. Defendants 1 and 2 are appel~ 
tants in S. A. 1157 of 1963 and the 5th 


` defendant is the eppellant in S. A. 19 of 


1964. Both second appeals arise out of 
O. S. 530 of 1960 on the file of the Dis- 
trict Munsif Court, Tiruvannamalai. The 
plaintiff instituted the suit for declaration 
of his title to the suit site in the village 
of Kalasapakkam and for possession, The 
plaintiff’s case is that the suite site ori- 
ginally belonged to the Periathambi? 
Chetti, the father-in-law of the 3rd de- 
fendant Muniammal and the great grand- 
father of the 4th defendant minor Kasi 
Chetti. The said Periathambi was in pos- 
session and enjovment of the site by in- 
stalling a country oil mill thereon. While 
so, certain enemies of his complained to 
the Government that he had encroached 
on the Government land, and that he 
should be evicted. Periathambi contended 
that the property in question had been in 
his possession for over 30 years. and ac- 
cepting this contention, the Government 
issued an order dated 24-4-1880 recognis-~ 
ing his rights. Periathambi died in or 
about 1910 leaving his son Annamalai. 
Annamalai was in possession and enjoy-~ 
ment of the suit site till his death, There~ 
after, his widow, the 3rd defendant Muni- 
ammal and his son Mannu Chetti were in 
possession and enjoyment of the suit site. 
They mortgaged the suit site as well as 
their house to one Rathinavelu Chetti on 
29-5-1946 and subsequently sold the. same 
to the plaintiff on 26-11-1946. The plain- 
tiffs case is that, ever since his purchase, 
he had been in possession of the suit site 
and the house, and that, in or about March 
1952, defendants 1 and 2 trespassed into 
the suit site and constructed some walls 
thereon. The plaintiff filed applications 
before the Tahsilder of Polur and the Re~ 
venue Divisional Officer, Tiruvannamalai, 
complaining about the trespass com- 
mitted by defendants 1 and 2 and 
the Tahsildar of Polur directed - the 
plaintiff to establish his rights in a civil 
court. Thereupon the plaintiff filed O, S. 
501 of 1953. The 5th defendant. the State 
of Madras, took up the plea of want of 
notice under Section 80, Civil P, C, and 


». 
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the suit was dismissed on the preliminary 
point. Ultimately the order of tha trial 
court was upheld by this court in 5. A. 
305 of 1957. The present suit has been 
filed, after the issue of the requisite notice 
to the Government, for declaration of his 
title to the suit site and. for possession. 

3. Defendants 1 and 2 cortended 
that the suit site was a Natham and was 
not assigned to any one. They denied 
the continuous possession and enjoyment 
of the suit site by Periathambi end his 
descendants. They also contended that 
the order dated 24-4-1880 relied on by the 
plaintiff, did not relate to the suit site 
and that the plaintiff and his predecessors- 
in-title had not been in possession end en- 
joyment of the suit site for a period of 
#2 years prior to the suit. l 

Å. The 3rd defendant remained ex 
parte. The 4th defendants motber and 
guardian filed a written statement disput- 
ing the necessity for Mannuchetti. the son 
of Annamalai, to borrow and con-ending 
. that the alienation by Mannu Chetti was 
fraudulent, 

5. The 5th defendant, the State of 
Madras. filed a separate written stetement 
contending that the suit site was not con- 
veyed to any one. that it was shown äs 
unoccupied waste in the village sive plan, 
that defendants 1 and 2 had encroached 
on it, that they had been suitably dealt 
with under the Land Encroachment Act, 
and that the title to the suit site was still 
in the Government. 

6. The trial court dismissed the 
suit holding that the order passed by the 
Tahsildar of Polur dated 24-4-1880 did 
not relate to the suit property. thet there 
is no proof of plaintiff acquiring title by 
prescription and adverse possession and 
that the plaintiff was never in possession. 
much less in possession within 12 years 
prior to the suit. The plaintiff filed A. S. 
251 of 1962.-in the Subordinate Judge’s 
Court, Vellore, and the appellate Court 
allowed the appeal holding that th plain- 
tiff had acquired title to the suit site by 
prescription even as against the Govern- 
ment, and that the plaintiff has proved his 
possession within 12 years prior to the 
suit. As already stated. defendants 1 and 
2 filed S. A. 1157 of 1963 and the 5th de- 
fendant State of Madras filed S. a. 19 of 
1964; subsequent to the filing of S. A. 1157 
of 1963 the first appellant therein cied and 
his legal representatives were broight on 
record as supplimental appellants 1 to 6.- 


7. Mr. A. Sundaram Iyer, the 
learned counsel for the appellants in 8S. A. 
1157 of 1963, contends that the olaintiff 
has no title to the suit property on the 
following grounds. Firstly the crder of 
the Tahsildar. Polur, Ex, A.1 dated 24-4- 
1880 does not relate to the suit property. 
Secondly. the documents relied on by the 
plaintiff to establish his continuous pos- 
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session and enjoyment of the suit pro- 
perty., namely, Exs. A.2 to A.6, are docu- 
ments not inter partes and the boundary 
recitals therein are inadmissible in evi- 
dence. Thirdly if the aforesaid docu- 
ments are eschewed, the finding of the 
appellate court on the question of title 
by adverse possession cannot be sustained. 


8. - We shall first take up the se- 
cond question for consideration. The suit 
site is situate south of three houses be- 
longing to Periathambi and his two 
Pangalis, Sadayappa Chetti and Natesa 
Chetti. The house belonging to Periath- 
ambi along with the suli site was pur- 
chased by the plaintiff on. 26-11-1946. 
Sadayyeppa Chetti sold his house to one 
Pattabhi Achari who, in his turn, sold it 
to one Marga Iyer under Ex. A4 dated 
19-4-1922. Marga Iyer sold the house to 
the first defendant under Ex. A.5 dated 
12-3-1957. Natesa Chetti sold his house 
to one Natesa Nainar under a registered 
sale deed the registration copy of which is 
Ex, A.2 dated 30-3-1914. Natesa Nainar, 
in his turn, sold that house to one Pachi- 
appa Achari under the original of Ex, A.3 
dated 6-2-1917. Pachiappa Achari died. 
His widow Radha Bahi divided the house 
into two portions and sold one portion to 
Manicka Nainar. Manicka Nainar, in his 
turn, sold that portion of the house to one 
Kannappa Achari under the original of 
Ex, A.6 dated 5-4-1948. The other por- 
tion in the house was sold by her to the 
second defendant under the original of 
Ex. B.5 dated 24-7-1951. The recitals of 
the boundaries in Exs. A.2 to A.6 (not be- 
tween parties to the present suit) describe 
the suit site as lying to the south of these 
three houses. The contention of the plain- 
tiff is that the description of the suit site 
in Ex. A.2 to A.6 as ‘Chekkumeduw’ of the 
descendants of  Periathambi affords 
clinching proof of enjoyment of the site 
by FPeriathambi and his descendants as 
‘Chekkumedu’ from 1914 to 1948. None 
of the defendants is a party to Exs, A.2 to 
A.6. The question is whether the recitals 
as to boundaries in the documents Exs. A.2 
to A.6 not inter partes are admissible in 
evidence, 

9, Before dealing : with the case 
law on the point, we shall examine the 
relevant provisions of the Indian Evi- 
dence Act, relating to the admissibility of 
recitals as to boundaries in documents not 
inter partes. The relevant sections are 
Sections 11. 13. 32, 155 and 157. We shall 
first take up Section 11. which deals with 
facts relevant when a right or custom is 
in question, one such fact under S. 13(a) 
being any transaction by which the right 
or custom in question was created, claim- 
ed, modified, recognised, asserted or deni- 
ed. Even giving the widest interpretation 
to the word ‘transaction’ we con- 
sider it difficult to bring the recitals 
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as- to boundaries in documents not 
inter partes under any of the verbs 
“created” “modified”, “recognised”, ‘‘as- 
serted” or “denied”. -We. shall next 
take up Section 32 which deals with 


statements written or verbal of facts 


made by a person who is dead. In 
order to render a person’s statement 
admissible under Section 32 (3), such a 


statement must be against his pecuniary l 


or proprietary interest. Further, what is 
admissible under Section 32 (3) is only 
the statement and not the document con- 
taining the statement. 
consider that the documents in question 
cannot be brought under Section 32 (3). 
Section 32 (7) deals with the statements 
contained in any deal, will or other docu- 
ment which relates to any such transac- 
tion as is mentioned in Section 13 (a). In 
the view that we have taken that such 


documents are not admissible under Sec- 


tion 13 (a), they are not equally admis- 
under Section 32 (7). Regarding 
Section 11 of the Act which also deals 
with relevancy of facts. there is a dis- 
tinction between the existence of a fact 
and a statement as to its existence. See 


Mt. Naima Khattun v. Basant Singh, AIR 


1934 All 406 (FB). The section makes the 
existence of facts admissible, and not 
statements as to such existence. If such 
a statement cannot fall under Sec. 32(3), 
it cannot equally fall under Section 11. 
Two other sections which have to be con- 
sidered in this connection are Ss. 155 and 
157. When the executant of the docu- 
ment containing recitals as to boundaries 
upon which reliance is placed, is himself 
a witness In the case, the recitals can be 
put to him under Section 157 as a former 
statement corroborating the desposition 
and he can be also confronted with the 
recitals under Section 155. 


10.. We- shall now consider the: 


decisions of our court on the question 
whether the recitals as to boundaries in a 
document not inter partes are admissi- 
ble in evidence. In In Re Poddapaneri 
Narayanappa, 1910 Mad WN 668. Krishna- 
swami - Ayyar, J. held that recitals 
as to boundaries in a document not 
inter partes are not admissible under 
Section 32 of the Evidence Act. In 
Venkataraya Gopala Raju v. Fota Nara- 
sayya. 1914 Mad WN 779 = (AIR 1915 


Mad 746), a Division Bench consisting of . 


Ayling. J. and Seshagiri Aiyar, J. con- 
sidered the question with reference to the 
admissibility of recitals as to boundaries 


in a document not inter partes under 


Section 13 (a) of the Act. Ayling, J. ob- 
served— 


“Ex, G is a sale deed of an adjoin- 
ing site between strangers which, in speci- 
fying boundaries, describes the suit land 
as belonging to Tangella Ramudu. This 
is a transaction, but it is not a transac- 
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We. therefore, 


..whom he claims. 
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tion by which the right of the Thangella 
people is asserted, claimed or even re- 
cognised; it is a transaction in which the 
said right is incidentally mentioned. It 
is not admissible under Section 13 (a) 
and I agree with my learned brother 
following In Re Poddapaneri Narayan- 
appa, 1910 Mad WN 668 that it cannot be 
treated as an admission against interest.” 
In that case the other learned Judge, 
Seshagiri. Ayyar, J. observed:— _ 
"The. more difficult question for con-= 
sideration is whether they can be admit- 
ted under Section 13 of the Evidence Act. 
There .is no authority for the position 
that the recital in order that it may -be 
admissible. must have been made by a 
party to the suit or by a person through 
The language of the 
section imposes no-such restrictions. But 
I am inclined to think that these docu- 
ments are not. transactions by which the 


right in question was asserted or recognis= 


ed; In the case of G, there .can be no 
doubt that the ‘transaction, ‘namely, the 
sale deed did not assert or recognise the 


_rights of the Thengella people.” 


In Karuppanna v. Rangaswami,. AIR 1928 
Mad 105(2), Jackson, J. followed the deci- 
sions in 1910 Mad WN 668 and 1914 Mad 
WN 779 = (AIR 1915 Mad 746).. The 
learned Judge observed:— 


“It is obviously a mere statement of 
boundary and as such cannot be classed 


- with any of.the verbs in Section 13 creat- 


ed. claimed, modified, recognised, asserted 


-or denied; “Mentioned” would be appro- 


priate verb, which means considerably less 
than asserted, Therefore, it must be held 
that Exs. E, H, A & B-are not admissible 


‘in’ evidence,” 


In Rangayyan v. Innasimuthu, AIR 1956 
Mad 226 = 1955-2 Mad LJ 687. Rama- 
swami, J. held, without referring to the 
judgments in 1910 Mad WN 668 and 1914 
Mad WN 779 = (AIR 1915 Mad 746) that 
the recitals in a document not inter par- 
tes are admissible under Sections 11. 13, 
32(3) and 157 of the Evidence Act. The 
learned Judge, however, held that pro- 
bative value to be attached to such docu- 
ments will depend upon the circumstances 
of each case and may vary all the way 
from zero to almost clinching eviderice. 
In the unreported judgment in S. A. No, 


.1036 of 1956 (Mad) Subbian Konar v, 


Kayambu Mudaliar. Subrahmanyam, J. 
disagreed with the view expressed by 
Ramaswami, J. in ATR 1956 Mad 226. In 


Thyagarajan v. Narayana, AIR 1940 Mad . 


450 dealing with Section 157, Wadsworth, 
J. observed:— 


“It is, however, contended that when 
the executant of the document con- 
taining a recital . 
which reliance is placed is himself a 
witness in the case, the recital can be let 
into evidence under Section 157, Evidence 
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of boundary upon . 


Wy 


1972 


Act, as a former statement corroboratin3 
the deposition. The only express deci- 
sion on this point to. which my attention 
has been drawn is contained in Kate- 
buddin v. Nafar Chandra, AIR 1927 Cel 
230. That decision does not discuss the 


- precise terms of Section 157, but proceecs 


lh 


4. 


— 


~. 


~ 


t 


`‘ 


ʻA 


place? 


on a concession that the recital of a 
boundary in a document not inter partes 
can be admitted to corroborate a witness 


‘who himself is the executant of the docu- 


ment. It must however be pointed owt 
that Section 157 does not make all pre- 
vious statements admissible to corrobo- 
rate the testimony of a’ witness but ony 
two classes of statements; 

(1) a statement made by a witness ræ- 
lating to the same fact at or about the 
time when the facts took place and (2) a 
statement made before any  authoricy 
legally competent to investigate the fact. 
Clearly the second of these categories had 
no reference to recitals in deeds. But 
can it be said that a recital of a boundacy 
in a mortgage deed is a statement made 
at or about the time when the fact took 


it can. One cannot of course speak of a 
boundary as a fact which took place at 
one time or another. But.what is to be 
got from this statement is not really the 
fact of the boundary but the fact that 
land on the boundary was at a particu‘ar 
time in the possession of a particular În- 
dividual, and the statement in the mo-t- 
gage deed that so and so was in posses- 
sion of the land on such and such a botn- 
dary is in my opinion a former statement 
made at the time when the fact of poss2s- 
sion was taking place-——-a contemporane- 


ous statement regarding the occupatzon - 


of land on the boundary. In this- view, 
it is admissible under Section 157, Evi- 
dence Act.” 


Ii. The above decision was refer- 
red to by Kuppuswami .Ayar, J. in 
Komirineni Rosayya v, Munnamgi Ros- 
oa 1947-1 Mad LJ 60 = (AIR 1947 Mad 

12. We shall now refer to some of 
the decisions of other High Courts. . In 
P. N. Choudhuri v, K. C. Bhattachar-ee. 
AIR 1924 Cal 1067, a Division Bench of 
the Calcutta High Court disagreeing with 
judgments of the same court. held that 
recitals as to boundaries in documents not 
inter partes are not admissible under Eec- 
tion 11 or Section 13 or under S. 32 (3). 


In Brojo Mohandas v, Gaya Prosad. AIR 


1926 Cal 948. another Division Benck of 
the Calcutta High Court. after referring 
to the conflict of decisions of that court 
on the question followed the decision in 
AIR 1924 Cal 1067 and held that recitals 
in a document not inter partes are not ad- 
missible under Section 11 or S. 12 or 
under 5. 32(3). A third Division Bench 
of the Calcutta High Court took a similar 


V. A. A. Nainar v, A. Chettiar (Raghavan J.) 


With some hesitation I think that 
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view in Kumuda Kumari v. Dilsook Roy, 
AIR 1927 Cal 918. In Soneylal v. Darbdeo, 
ATR 1935 Pat 167 (FB), a Full Bench of 
the Patna High Court dealing with the 
identical question, held that such docu- 
ments between strangers containing reci- 
tals regarding boundaries are inadmissi~ ' 
ble under Sections 11 and 32(3) of the 
Evidence Act. In Subudhi Padhan v. 
Raghu Bhuvan, AIR 1962 Orissa 40 the 
Orissa High Court took the same view, 
distinguishing the decision of Ramaswami, 
J. in Rangayyan v. Innasimuthu. AIR 1956 
Mad-226.. In Kalappa v. Bhima, AIR 1961 
Mys 160, the Mysore High Court follow- 
ed the decisions of the Calcutta High 
Court and distinguished the decision of 
Ramaswami, J. in the aforesaid case. 


13. On a consideration of the 
aforesaid decisions, we hold that the deci- 
sion of the Division Bench of this court 
in 1914 Mad WN 779 = (AIR 1915 Mad 
746) is in accordance with preponderance 
of authorities in various High Courts . 
that recitals as to boundaries in docu- ’ 
ments not inter .partes are inadmissible 
in evidence under Sections 11, 13(a), 32(3) 
and 32(7). As pointed out by Wadsworth, 
J. in AIR 1940 Mad 450. the only method 
by which recitals in a document not inter 
partes could be admitted in evidence is 
by examination of the executant of the 
document in which such recitals as to 
boundaries are found. In this view we 


-hold that judgment of Ramaswami, J. in 


AIR 1956 Mad 226 is wrongly decided. 
The result is that Exs. A.2 to A.6 in the 
present case are inadmissible in evidence. 


14, We shall take up the first ques- 
tion for consideration. The lower appel- 
late court has held that possession of 
Periathambi is amply borne out by the 
order Ex. A.1. Applying the presump- 
tion ‘under Illustration (d) to Section 114 
of the Evidence Act, the lower appellate 
court came to the conclusion that the 
plaintiff has established his claim to the 
Suit site by adverse possession from 1880. 
We see no reason to differ from the con~ 
clusion of the lower appellate court. 


15. We shall now take up the third 
question for consideration inasmuch as 
the two second appeals are referred to us 
for decision, We have to see whether 
there is other sufficient evidence to justi- 
fy the finding of the lower appellate court 
that the plaintiff has established his claim 
to the suit site by adverse possession as 
against the Government also. The learn- 
ed Subordinate Judge relied upon the oral 
evidence of P. W. 3, who is aged about 
70 years, who stated that there is a 
chekku on the suit site belonging to 
Periathambj and his son Annamalai was 
having the Chekku in the suit site. The 
learned Subordinate Judge has held that 
his evidence deserved credence and 


is entitled to payment of, 
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weight. We agree with the view of the 
learned Subordinate Judge and hold that 
this evidence is sufficient to support the 
finding of the lower appellate court that 
the plaintiff has established his claim to 
the suit site against the Government also 
by adverse possession. i 
16. In tbe result the second ap- 
peals fail and they are dismissed with 
costs, 
Appeals dismissed. 
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FULL BENCH 
K. VEERASWAMI, C. J. RAGHAVAN 
AND SOMASUNDARAM, JJ. 

J. Pattammal, Petitioner v. The Col- 
lector of Madras and another, Respond- 
ents. 

Civil Misc. Petn. No. 119 of 1970 in 
Appeal No. 19 of 1963. D/- 5-1-1971. 

(A) Court-fees and Suits Valuations— 


+ Tamil Nadu Court-fees and Suits Valua- 


tion Act (14 of 1955), S. 51 — Interest 
payable on enhanced compensation under 
S, 28, Land Acquisition Act not being part 
of compensation awarded under that Act 
no court-fee is payable thereon by the 
appellant under S. 51 — eee -— Land 
Acquisition Act (1894), Ss. 28 and 34). 


Interest payable athe Section 28-on 
the excess compensation awarded is, like 
the interest payable under Section 34, not 
a part of compensation for the acquisition 
of the land in the sense that it is a quid 
pro quo for the. value of the land taken. 
It is something which is payable not for 
deprivatibn of possession but on the 
amount of compensation which the owner 
immediately 
possession is taken under Section 16 but 
the same has not been deposited or paid. 
Further, unless there is a special circum- 
stance indicating to the contrary. interest 
will invariably have to be paid under 
Section 28 on the excess compensation 
awarded by the court. Hence, there is no 
need at all for the appellant to make a 
claim for interest on the excess compensa- 
tion to be allowed in the appeal. AIR 
1965 Guj 212 & ATR 1969 Andh Pra 55 & 
ATR 1964 SC 1878 & AIR 1968 SC 129, 
Rel. on. (Paras 4, 5) 

(B) Court-fees and Suits Valuations— 
Tamil Nadu Court-fees and Suits Valua- 
tion Act (14 of 1955). S. 52 — Section 52 
unlike S. 51, is applicable to appeals aris- 
ing from suits and not to appeals arising 
out of a decree made in a reference under 
S. 18, Land Acquisition Act. (Para 13) 
Cases Referred: Chronological Paras 
(1971) AIR 1971 Mad 236 (V 58)= 

83 Mad LW 505, Krishnamurthi 
v. Revenue Divisional Officer T 


AP/AP/A44/72/KSB 


'- J, Pattammal v. Collector (FB) (Veeraswami C. J.) 


A.LR. 


(1969) AIR 1969 Andh Pra 55 
(V 56) = (1968) 2 Andh LT 148 . 
(FB), Suryanarayana Rao v. Re- 
venue Divisional Officer, Guntur 6 
(1968) AIR 1968 SC 129 (V 55)= 
(1967) 3 SCR 653, Govindaraju 
Chetty v. Commr. of Income-tax, f 
Madras 10 
(1967) AIR 1967 SC 465 (V 54)= 
(1967) 1 SCR 489, Raghubans 
Narain Singh v, Govt. of Uttar a 
Pradesh | | 
(1965) AIR 1965 Guj 212 (V 52)= 
(1964) 5 Guj LR 862, Anandilal 
v, Addl, Special Land Acquisition 
Officer 6 
(1964) AIR 1964 SC 457 (V 51)= 
(1964) 5 SCR 230. State of Maha- 
rashtra v. Mishrilal Tarachand ' 13 
(1964) AIR 1964 SC 1878 (V 51)= ' 
(1964) 7 SCR 668, Shamlal v. 
Commr. of Income-tax 
(1964) AIR 1964 Andh Pra 216 
(V 51) = (1964) 1 Andh WR 185, 
‘Dodla Malliah v. State of Andhra . 
Pradesh 9 
(1930) ATR 1930 Mad 45 (V 17)= 
57 Mad LJ. 357, Brahmanandam 
v. Secy. of State 
(1928) AIR 1928 PC 287 (V 15)= 
1928 -AC 492, Inglewood Pulp 
and Paper Co, Ltd, v. New Bruns- 
wick Electric Power Commission 2 
(1903) ILR 30 Cal- 501, Mahomed 
Ali Amjad Khan v. Secy. of State 


10. -1% 


for India 12 
(1903 ILR 30 Cal 5156, Percival v. 
Collector of Chittagong 12 


K. N. Balasubramaniam for R. Gopal- 
swami Iyengar, for Petitioner; Addl. Govt. 
Pleader. for Respondents. 


VEERASWAMI, C. J.: The question 
referred to us by Sadasivam and Mudali- 
yar, JJ, is:— 

“Whether an appellant ould pay 
court-fee on the interest payable to him 
under Section 28 of the Land Acquisition 
Act, and, if so, on what basis?” 

The appellant whose land had been ac- 
quired compulsorily under the provisions 
of the Land Acquisition Act was, on a re- 
ference under Section 18 of 
granted by the City Civil Court a sum of 
Rs. 1570-62 as enhanced compensation 
with interest at 4 per cent. from 20-7- 


1959, the date on which the State had’ 


taken possession of the land. Sadasivam 
and Srinivasan, JJ. allowed the claimant’s 
appeal and granted a further sum of 
Rs. 1570-62 together with solatium at the 
prescribed percentage. Though in the 
memorandum of appeal the appellant had 
undertaken to pay court-fee.on the in- 
terest over the further enhanced com- 
pensation that might be allowed, actually 
the learned Judges said nothing about in- 
terest while disposing of the appeal. The 
appellant, ‘therefore, sought by a petition 


11, 12. 


the Act,. 


F 


È 


“ 
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to get the decree amended so as to have 
the interest on such compensation includ- 
ed in the decree, When this petition came 
up before Sadasivam and Mudaliyar, Jd. 
they were not inclined to concur with the 


view of Krishnamurthi v. Revenue Divi-` 
- sional Officer, 83 Mad LW 505 = 


(AIB 
1971 Mad 236), that as interest formec 
part of compensation for acquisition o= 
land, an appellant owas liable to par 
court-fee on the amount payable to him 
as interest. The learned Judges have 
therefore. made this reference to a Fulle? 
Bench, In doing so, they have opined 
that interest payable under Section 28 af 
the Land Acquisition Act is not part of 
the compensation awarded for compul- 
sory acquisition of land and that as suco 
Section 51 of the Madras Court-fees ani 
Suits Valuation Act, 1955 would have no 
application. They have added that sucn 
interest is not paid for acquiring title to 
the property from the owner, but for com- 
pensating him for depriving his possession 
before payment of compensation. 


2. Section 51 of the Madras Couri- 
fees and Suits Valuation Act reads:— 


“The fee payable under this Act cn 
a Memorandum of appeal against an order 
relating to compensation under any act 
for the time being in force for the acqui- 
sition of property for public purpos2s 
shall be computed on the difference bz- 
tween the amount awarded and the 
amount claimed by the appellant.” 
Setcion 4 is the charging section. It re- 
quires that no document which is eee 
able with fee under the Act shall be filed, 
exhibited or recorded in, or be acted on 
or furnished, by, any court including tne 
High Court, unless in respect of suzh 
document there be paid a fee of an 
amount not less than that indicated as 
chargeable under the Act. Section 21 
provides how court-fee should be deter- 
mined or computed in accordance wth 
the provisions of Chapters IV, VI and 
VII and Schedules I and II A men- 
orandum of appeal against an order relat- 
Ing to compensation under any Act ior 
the time being in force for acquisition of 
property should be valued in accordamce 
with Section 51. That means court—tee 
shall be charged on the difference between 
the amount awarded and the amount 
claimed by the appellant, and computed 
attd paid as prescribed by Schedule I, 
Art, 1. There is no dispute that the ap- 
peal before this court which was disposed 
of by Sadasivam and Srinivasan, JJ. was 
one within the purview of Section 51. 
But the point is whether interest payeble 
on the enhanced compensation awarded 
in the appeal is part of the compensation 
itself. The word ‘compensation’ by itelf 
may, de hors the context, be of wide im- 
port. In its ordinary significance, it 
means, to counter balance, make up for, 
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make amends for. In that sense. com- 
pensation is an equivalent or something 
to make an equal return to or recompense 
for. Interest payable for use of money 
may, therefore, be compensation in the 
wider sense of the term. Inglewood Pulp 
and Paper Co, v. New Brunswick Electric 
Power Commission, 1928 AC 492 = (AIR 
1928 PC 287), warrants this view. There 
it was observed that the right to. receive 
interest takes the place of the right to 
retain possession. This observation was 
made in the context of compulsory acqui- 
sition of land. But the word ‘compensa- 
tion’ in Section 51 does not stand by it- 
self. It should be compensation under 
the relative Act for the purpose of Sec- 
tion 51 and it should be for the acquisi- 
tion of property. There should be, there- 
fore, a direct relation between compensa- 
tion and acquisition of property under the 
relative Act. The further words ‘the dif- 
ference between the amount awarded and 
the amount claimed by the appellant’ also 
govern the scope and content of com- 
pensation mentioned in Section 51. The 
difference claimed by the appellant should 
be of the same nature as the compensa- 
tion itself for acquisition of property. It 
is. therefore, necessary to ascertain whe- 
ther the interest payable under Sec. 28 
of the Land Acquisition Act can be treat- 
ed as compensation under that Act for 
acquisition of the property. 


3. Part II of the Land Acquisition 
Act provides for acquisition. and the pro- 
ceedings start with a preliminary investi- 
gation, the first step being a notification 
under Section 4(1). After enquiry under 
Section 5-A, a declaration under S. 6(1) 
follows, Thereafter a public notice is re- 
quired to be given as well as a notice 
on the occupier intimating that the Gov- 
ernment intended to take possession of 
the land and that claims to compensation 
for all interests in the land might be 
made to the Collector. An enquiry by 
the Collector is enjoined by- Section 11 
into the measurements of the land, its 
value and the claims in respect of it. The 
Collector shall make an award in the light 
of the findings in the enquiry. In mak- 
ing an award, he should have regard, as 
mentioned by Sec. 15, to Ss, 23 and 24. 
Among the factors which go into the 
determination of the compensation is the 
market value of the land as by the date of 
the publication of the notification under 
Section 4(1). But be it noted that interest 
payable under Section 28 is not among 
them. We may mention that because cf 
Section 15 read with S, 23(2), he is bound 
to include the solatium at the prescribed 
percentage in the award. Whether by 
reason of it, the solatium is part of the 
compensation is another matter. When 
the Collector has made an award under 
Section 11, as authorised by Section 16, 


160 Mad. ([Prs, 3-5] 


he may take possession of the land, which 
then shall vest in the Government free 
from encumbrances, The Act indicates 
that he should pay or deposit the com- 
pensation determined and awarded by him 
for acquisition of the land before taking 
possession of it. If he fails to do so. Sec- 


tion 34 makes it compulsory for him to. 


pay interest at the rate mentioned on the 
amount awarded. He is required to pay 
both the compensation and the interest 
thereon from the date of taking posses- 
sion until payment. Any.person who has 
not accepted the award may ask for a re- 
ference to the court, whether his objec- 
tion be to the measurement of the land 
or the amount of compensation. In dis- 
posing of such a reference, the court 
shall take into consideration the matters 
mentioned in Section 23. We have al- 
ready pointed out that among the matters 
covered by Section 23. interest payable 
under S. 34 or S. 28 is not one. But in 
disposing of the reference, the court may, 
under Section 28, direct the Collector to 
pay interest on the excess compensation 
awarded by it. The order made in the 
reference, though referred to as an award, 
is to be regarded as a decree, Section 54 
provides for an appeal from such decree. 
' The form of the award by the court in- 
dicated by Section 26 is somewhat impor- 
tant. It is evident from this provision 
that an award shall specify the amount 
awarded under Cl. (1) of sub-section (1) 
of S. 23, and that has reference to the 
market value of the land, and also the 
amount, if any, respectively awarded 
under each of the other clauses of the 
same sub-section, together with the 
grounds of awarding each of the said 
amounts. The form of an award to be 
Biven by court does not include interest 
payable under Section 28. If it is includ- 
ed, it is by virtue of Section 28. That 
can make no difference to its character 
as interest even as Section 27 enjoins that 
every award shall also state the amount 
of costs incurred in Ste PrOGERCINRE under 
Part ITI. l 


4, What emerges from the sheri 
of the sections which we have just re- 
ferred to in the context of the question 
we are called upon to answer? The re- 


ference -contemplated by Section 18 is as. 


to the amount of the compensation., and 
that necessarily can have reference only 
to the items contemplated by Section 23, 
which do not include interest under Sec- 
tion 28. Compensation is what is paid 
for the land compulsorily acquired. That 
is clear from Item (ii) mentioned in Sec- 
tion 11. The objection contemplated by 
Section 18 (1) as to the amount of com- 
pensation must necessarily have refer- 
{ence only to such compensation as has 
been considered and granted under 
- {Item (ii) of S. 11. Section 34 itself makes 
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this clear that interest payable under 
that provision cannot be part of the com- 
pensation, which is the equivalent to the 
value of the land. The moment an award 
is made by the Collector, he is entitled 
as of right to take possession. The 
right of the Collector does not depend 
upon whether he has paid the compen- 
sation awarded. by him. It follows, 
therefore, that interest is required to be 
paid under Section 34 not as a kind of 
compensation for taking possession, but 
because the amount of compensation to 
which the claimant is entitled, is not 


t 


paid or deposited on or before taking|.- 


possession. The implication is that in- 
terest is related to the amount of com- 
pensation and not to deprivation of pos- 
session, which as a matter of right 
follows the moment an award has been 
made. When the matter comes in the 
form of an appeal before court under 
Section 54 of the Act. we fail to see 
why a different result should follow 
merely because Section 28 makes the 
power of the court to allow interest on 
the excess compensation granted by it 
discretionary. In fact, but for Raghubans 
Narain v. Govt. of Uttar Pradesh, AIR 
1967 SC 465, we would be inclined to 


think that the power under Section 28] 


should not be read in any way differently 
from the power under Section 34, notwith- 
standing the use of the word ‘may’ in 
Section 28. Anyway. the discretion con- 
templated by Section 28 is judicial disc- 
retion which naturally cannot be exer- 
cised arbitrarily. Once it is found that 
a claimant is entitled to a sum of money 
and for its payment on or before the date 
of delivery of possession and there is a 
default, he will, more often than not, be 
entitled to interest thereon, There may, 
however, in a few cases. be circumstances 
which may indicate that the claimant is 
not entitled to interest. It is perhaps for 
this reason the Supreme Court was in- 
clined to think that the power under S. 28 
was discretionary. Even so. we think 
that in the absence of special reasons, 
where excess compensation has been aw- 
arded by the court, interest thereon can- 
not reasonably be denied. In our 
opinion, interest under Section 28 is 
not awarded as part of the compensation 


for acquisition of land, but only as in-|' ` 


terest on the amount of compensation for 
the land, which the owner is entitled to 
payment when possession is taken but 
which the Collector has failed to pay on 
the due date, 


5. On the observations we have 
just made, two results follow. One is 
that interest, if any, payable under Sec- 
tion 28 is not part of the compensation for 
acquisition of the land in the sense that 
it is quid pro quo for the value of the 
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Jand taken. The other is that unless 
there is a special circumstance indicacing 
to the contrary. interest will invariably 


' have to be paid under Section 28 on the 


` there is no need at all for the appellant: 
-to make a claim for interest on the excess 


ay 


. excess compensation awarded by the 


court. That being the case, in our wew 


compensation to be allowed in the apoeal 
and, therefore. no court-fee will be pay- 
able under Sec. 51 of the Madras Court- 
fees and Suits Valuation Act on the in- 
ferest payable under Section 28 of the 


Land Acquisition Act, 


6. The view we have expressed is 


‘not merely in accordance with the szope 


of the statutory provisions which we have 
considered, but . also with the , decided 
cases: Anandilal v. Addl. Special Land 


_ Acquisition Officer, AIR 1965 Guj 212 and 


Suryanarayana Rao v. Revenue Divisional 
Officer, Guntur, AIR 1969 Andh Pra 55 
(FB) are directly in point. In the first 
of these cases, on a consideration of Sec- 
tion 5 (2) of the Bombay Court-fees Act 
and also the scheme of the Land Acqui- 
sition Act, Bhagwati and Mehta, JJ. held 
that interest payable under Section 28 of 
the Land Acquisition Act could ir no 
sense be regarded as compensation for 
acquisition of the land. Bhagwati, J. who 


_ spoke for the Division Bench, observed: 


“It is now well settled that the righ? 
fo receive interest is in substitution o= the 
right to retain possession of the land and 
when a claim for payment of interest is 
made by a person whose immoveable pro- 
perty has been acquired compulsorilwv, he 
does not make a claim for damages pro~ 
perly or technically so called but he bases 
his claim on the general rule that if 2e is 
deprived of his land, he should be pit in 
possession of compensation immediately 
PAE It will thus be seen that interest 
claimed on the amount of compensation 
does not form part of compensation.” 


7. While, with respect, we concur 
with this view, we are not to be understood 
as accepting the view that the interest pay- 
able under S. 28 is in lieu of the right to 
retain’ possession. As we have mentioned, 
the moment an award has been made, the 
Collector is by law entitled under S. 16 
to take possession of the land. It cannot, 
therefore, be said that the claimant after 
the award by the Collector is entitled to 
continue in possession, but because 3e is 
deprived of possession, therefore he 
be entitled to compensation for depriva- 
tion of possession. But the point is the 
court held that interest paid under Sec- 
tion 28 is not part of the compensation 
for acquisition of the land. It is some- 
thing which is paid not for the land, nor 
even for deprivation of possession, but on 
the amount of compensation for the land 
which he is entitled to payment oZ im- 
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mediately possession is taken, but the 
Same has not been paid or deposited, 


8. The other decision of the 
Andhra Pradesh High Court was of a 
Full Bench of three learned Judges, That 
High Court also took the view that inter- 
est payable under Section 28 is not part 
of the compensation for the land. After 
examining the relative sections of the 
Land Acquisition Act, the court said— 

“It will be observed that compensa- 
tion to be awarded for the land acquired 
under the Act is the market value of the 
Jand together with damages or expenses 
or the loss of profits occasioned by the 
acquisition of the said land or property, 
The compensation as computed under Sec- 
tion 23 (1) is the amount which has to be 
set out in the award passed under Sec- 
tion 26 (1) and it is that award which is 
deemed to be a decree under sub-sec. (2) 
of S. 26. It may pertinent to notice 
that neither solatium under sub-sec. (2) 
of Section 23, nor interest under Sec, 34.. 
forms part of the award. Though in res- 
pect of solatium, the court is enjoined in 
every case to award a sum of 15 per cent. 
on the market value of the subject-matter 
in consideration of the compulsory nature 


-of the acquisition, there is no such duty 


on the court to award interest on that 
amount, but a statutory liability is im- 
posed on the Collector to pay the amount 
awarded with interest thereon from the 
time of taking possession until such time 
as it shall have been paid or deposited.” 

9. Overruling the earlier decision 
fn Dodla Mallian v. State of Andhra 
Pradesh, AIR 1964 Andh Pra 216, the 
Full Bench ruled that the appellant in 
that case who claimed interest on the ex- 
cess compensation was not bound to pay 
court-fee thereon. l 

10. That interest fis not part of 
compensation for acquisition of land has 
also been held by the Supreme Court in 
Shamlal v. Commr. of Income-tax, AIR 
1964 SC 1878. The question there of 
course, was as to the character of the re- 
celpt of interest under Section 34. whe- 
ther ‘it was of a capital or revenue chara- 
cter. But in that connection, the 
Supreme Court examined the scheme of 
the Land Acquisition Act and held:— 

“The scheme of the Land Acquisition 
Act and the express provisions thereof 
thus establish that the statutory interest 
payable under Section 34 is not compen- 
sation paid to the owner for depriving 
him of his right to possession of the land 
acquired, but is given to him for the de- 
privation of the use of. the money repre- 
senting the compensation for the land 
acquired.” 
On that view, it was held that interest 
paid under Section 34 was a revenue re- 
ceipt liable to tax. Though the Supreme 
Court made the observation with refer- 
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ence to Section 34 of the Land Acquisition 
Act, it has been equally applied in 
Govindaraju Chetty v. Income-tax 
Commr. Madras, AIR 1968 SC 129 to in~ 
terest payable under Section 28. 


11. Relying: on Brahmanandam v, 
Secy. of State, AIR 1930 Mad 45, and cer- 
tain other decisions in which it was 
held that solatium was a part of com- 
pensation for the land acquired, the learn- 
ed Additional Government Pleader con- 
tended that if solatium could be regarded 
as part of compensation, there was no 
reason why interest under Section 34 
should not be regarded in the same way. 
In our view, we are not called upon to 
decide in the instant case whether sola- 
tium is part of compensation. But even 
so, we are inclined to think that the 
character of solatium is identical with that 
of the compensation proper paid or pay- 
able for the land acquired. This is clear 
from Section 23 (2) itself, for, it says that 
‘In addition to the market value of the 


~ land, the court shall award a certain per- 


centage on such market value “in con- 
sideration of the compulsory nature of 
the acquisition.” 


In AIR 1964 SC 1878, the Supreme 
Court considered solatium as of a capital 
character which implies it is in no way 
distinguishable from the compensation for 
the land. The cases relating to solatium 
are, therefore, distinguishable. 


12. Learned Additional Govern- 
ment Pleader further contended that if, as 
was held in AIR 1930 Mad 45, solatium 
should be included in the claim on which 
court-fee should be paid, equally interest 
should have been included in the claim 
and court-fee thereon paid. But the 
answer is that under Section 51 a memo- 
randum of appeal against an order re- 
lating to compensation is not required to 
include interest. The learned Additional 
Government Pleader next urged on the 
principle of Mahomed Ali Amjad Khan v. 
Secy. of State for India, (1903) ILR 30 
Cal 501 and Percival v. Collector of 
Chittagong, (1903) ILR 30 Cal 516 that if 
a decree should be granted for money, it 
could be done only if court-fee had been 
paid thereon. As an abstract proposition, 
there can be no objection to it. But the 
question whether court-fee is payable or 
not will depend upon the charging sec- 
tions in the Court-fees Act. We have al- 
ready held that Section 51 of the Court- 
fees Act. which applies to an appeal, does 
not require interest payable under Sec- 
tion 28 to be included in the claim. As 
we said, it is normally awarded by the 
court on the excess compensation found 
payable to the claimant. 


13. One other argument which we 
have to notice is with reference to Sec- 
tion 52, Explanation (3) of the Madras 
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Court-fees and Suits Valuation Act. For 
the appellant reliance was placed on the 
Explanation to contend that since Sec. 51 
did not make a similar provision, no 
court~fee would be payable on the interest 
payable under Section 28. But the con- 
tention proceeds on the wrong assumption 
that Section 52 is identical with Sec. 51. 
Section 52 is applicable to suits and not 
to appeals arising out of a decree made in 
a reference under Section 18 of the Land 
Acquisition Act. In this context, learned 
Additional Government Pleader referred 
us to State of Maharashtra v. Mishrilal 
Tarachand, AIR 1964 SC 457. But that 
case related to interest which accrued 
during the pendency of the suit. 

14. We answer the first part of the 
question referred to us in the negative 
and in view of it, no answer is required 
for the second part of the question. l 

Answered accordingly. 
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The Southem India Education 
Madras, Appellant v. 
Respondent, 


O.S.A. No, 37 of 1963, D/- 2-8-1971 
against judgment of Kailasam, J. in C. S. 
No. 52 of 1960, D/- 5-2-1963. 

(A) Limitation Act (1963), S. 31 — Ap- 
licability of New Act to pending proceed- 
ings. 

Section 31 makes it clear that the pro- 
visions of the new Act will have no effect 
in suit, appeal or application instituted, pre- 
ferred or made before, and pending on the 
date of commencement of the new Act and 
that if a suit, appeal or application had 
been barred under the old Act (1908) the 
provisions of the new Act cannot be in- 
voked. (Para 10) 

(B) Limitation Act (1908), Art. 142 — 
Suit for possession — Person having title 
alleging dispossession — Article applies — 
Effect of Limitation Act (1963) on pending 
proceedings. 

Article 142 has to be applied even to 
a suit for possession filed by a person hav- 
ing title alleging prior possession and dis- 
possession, and such a suit will have to be 
filed within 12 years of dispossession. AIR 
1970 Mad 828, Dissented from. 

(Para 18) 


Before the.commencement of the new 
Act, Art. 142 of the old Act was operative 
and a plaintiff to recover possession had 
to establish his possession within 12 years 
of suit even in a case where he established 
title. The provisions of the new Act can- 
not be construed as to take away the vest- 
ed right of a defendant to raise a defence 


AP/AP/A50/72/BNP 


Trust, 
M. S. Jagadambal, 


Lat 


1972 


based on Art. 142 of the old Act. There 
is no express provision for such a purpose 
in the new Act. (Para 10) 
Cases Referred: Chronological Paras 
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T. R. Raghawachari and K. Raghavan, 
for Appellant; P. S. Balakrishan, P. S. Fama- 
charan, K. Sarvabhauman and T. R. Mani, 
for Respondent. 


RAMANUJAM, J.:— This appeal by 
the fifth defendant is directed agains: the 
decision of Kailasam, J., in C. S. No. 52 
of 1960, upholding the plaintifs tit.e to 
the suit lands and directing delivery of pos- 
session of the same by the defendants. The 
first respondent herein is the plaintiff in 
the suit, and her case was that her husband 
Nagappa Naicker had purchased the suit 
lands measuring about 9 grounds by a re- 
gistered sale deed dated May 24, 1929 from 
one Manicka Naicker and his sons, that 
he was in possession and enjoyment of the 
same during his lifetime, that after his 
death on January 12, 1942 she as the exe- 
cutor appointed under his will dated May 
14, 1941 and as a life-estate holder was in 
possession and enjoyment of the sare till 
1954 when the first defendant trespassed 
into the suit properties, demolished a fence 
existing on the land and occupied the same 
asserting title under a document of ex- 
change dated 2-2-1954 executed by _ the 
fifth defendant, the Southern India Educa- 
tion Trust, Madras and that, therefor3, she 
was constrained to file the suit to establish 
her title and for recovery of possession, 


2. Defendants 1 to 4, who ave res- 
pondents 2 to 5 herein, resisted the suit 
contending that they got 43 grounds and 
1824 sq. ft. of land in exchange for their 
own land of 46 grounds in R. S. No. 3799 
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in Teynampet from the fifth defendant, that 
they were put in possession of the entire 
lands they got in exchange by the fifth 
defendant, that the lands got in exchange 


- included the suit lands, and that the plain- 


tiff had not been in possession or enjoyment 
of the suit lands at any time within 12 
years prior to the date of the suit. They 
specifically denied the allegaticns of tres- 
pass and demolition of the fence. 


3. The fifth defendant, the appel- 
lant herein, who was added at a later stage, 
contended that the plaintiff had no title 
to the suit lands, that it was not true that 
the plaintiff's husband Nagappa Naicker 
purchased the same on May 24, 1929, that 
they had always been in the possession and 
enjoyment of the defendants and their pre- 
decessors-in-title, and that the plaintiff had 
never been in possession of the same within 
12 years prior to the suit. It also denied 
the alleged trespass and the demolition of 
the fence by the first defendant. 


4. On a consideration of the evi- 
dence, both oral and documentary, Kaila- 
sam, J., had held that the plaintif has 


established her title to the suit lands and 
that the documents of title on which the 
defendants base their claim will not take 
in the suit lands. The learned Judge has 
referred to the sale deed, Ex. P. 2 dated 
May 24, 1929 under which Nagappa Naic- 
ker purchased from Manicka Naicker and 
his sons an extent of 3/8th of a cawnie 
bearing old survey Nos. 187 and 188, cor- 
respon ing to R. S. No. 3859, for Rs. 275/- 
and has found that it related to the suit 
lands. According to the learned Judge the 
earlier documents of title on which the 
defendants based their claim, Exhibits P. 3, 
P. 4 and P. 5 had shown that their prede- 
cessors-in-title had purchased only an ex- 
tent of 35 grounds and 1989 sq. ft. in sur- 
vey Nos. 3872, 8859/1, 3859/2 and 3859/8, 
and as such their claim for an extent of 
43 grounds and 1824 sq. ft. under the ex- 
change deed Ex. P. 8 dated 11-2-1954 
could not be sustained. The learned Judge 
had also found that the plaintiff had been 
in possession of the suit lands within 12 
years prior to the date of the filing of the 
suit, and that in fact there was trespass 
by defendants 1 to 4 in February, 1954. 
The finding given by Kailasam, J., both on 
the question of title and on the question 
of possession are being challenged in this 
appeal. Therefore the two points that 
arise for consideration in this appeal are: 
(1) whether the plaintiff had title to the 
suit lands and (2) whether she has been in 
possession of the same within 12 years of 
suit. 
x x x x x 
5. Considering all these circumstan- 
ces it is not possible to accept the conten- 
tion put forward on behalf of the appellant 
that the defendants became entitled to the 
entirety of the land originally covered by 
R. S. No. 8859/8. We are, therefore, in- 
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clined to agree with the finding given by 
Kailasam, J., that the plaintiff has establish- 
ed her title to the ands 


6. However, on the question whe- 
ther the plaintiff has been in possession of 
the suit property within 12 years of suit, 
we are not in a position to agree with the 
view of the learned Judge. 

x x x 


7. In our view the act of inciden- 
tal user of the suit property pleaded by the 
plaintiffs tenants, P.Ws. 3 and 4 at 98 
Mount Road is not sufficient to attribute 
possession to the plaintiff. 


8. On a due consideration of the 
matter we take the view that the plaintiff 
has not established her possession of the 
i property at any time within 12 years 
of suit i 


9. The learned counsel for the first 
respondent-plaintiff, however, contends that 
it is not necessary for the plaintif to esta- 
blish her possession of the suit property at 
‘any time within 12 years of suit to get re- 
covery of possession in the suit, that once 
she proves her title thereto she is entitled 
to recover possession of the property, so 
long as the defendants have not perfected 
title by adverse possession, and that in this 
case the defendants have not put forward 
a plea that they had pentel title by ad- 
verse possession, nor have they adduced 
any evidence in relation to their acquiring 
title by adverse possession. It is true that 
the defendants have not specifically set up 
adverse possession in their written state- 
ments nor have they adduced evidence on 
that question. It has, therefore, to be taken 
that the defendants have not shown to 
have perfected title by adverse possession. 
The further question, therefore, that has to 
be considered is whether it is necessary for 
the plaintiff to show possession within 12 
years of suit in order to recover possession 
of the property from the defendants. The 
learned counsel for the. first respondent- 
plaintif submits that, whatever be the legal 
position under the Limitation Act, 1908, 
the new Act of 1963 has completely chang- 
ed that legal position, and that even in res- 
pect of suits filed earlier to the present 
Act the plaintiff need not prove possession 
within 12 years of suit for recovery of pos- 
session, if he establishes title to the suit 
property. The learned counsel refers to 
the decision of Alagiriswami, J., in Konappa 
Mudaliar v. Munuswami, 84 Mad LW 355 
= (AIR 1970 Mad 328) in support of his 

lea. In that case the Courts below had 
ound title in the plaintiff but had held 
that he was not in possession within 12 
years of suit. It was contended before the 
learned Judge that the question whether the 
plaintiff “who has title and who sues for 
possession of the property to which he is 
entitled should, in order to succeed in his 
suit, also show possession within 12 years 
of suit no longer arises, in view of the pro- 
visions of Articles 64 and 65 of the Limita- 


x =x 


claimed in the suit. 


tion Act, 1963, hereinafter referred to as 
the-new Act and that as the Supreme Court 

in its decision in Nair Service Society 
v. K. C. Alexandar, AIR 1968 SC 1165 
held that the present Articles 64 and 65 are 
merely declaratory, the appeal has to be 
decided on the basis of Articles 64 and 65 
of the new Act rather than on the basis of 
Art. 142 of the Limitation Act, 1908 here- 
inafter called the old Act. The learned 
Judge dealing with that contention express- 

the view that even in respect of suits 
filed before the new Act came into force 
the provisions of that Act have to be given 
effect to where fresh steps like appeal, ete., 
have to be taken, and not the provisions 
of the old Act, subject, of course;-to the 
provisions of Section 80 of- the new Act, 
According to the learned Judge the effect 
of Art. 142 of the old Act as interpreted 
by a Full Bench of this Court in Official 
Receiver v. Govindaraju, AIR 1940 Mad 
798 (FB) is that even where a person with 
a title files a suit for possession but fails 
to show possession within 12 years of suit, 
he has got to fail even though the person 
in possession might not have completed his 
title by adverse possession and it. is this 
defect that has been cured by Arts. 64 and 
65 of the new Act which have been inter- 
preted by the Supreme Court in AIR 1968 
SC 1165 as declaratory and not aa 
and the effect therefore of the decision of 
the Supreme Court is that it should always 


be deemed to have been the law that when . 
a person who has title sues for, possession, ' 


he need not be in possession within 12 
years of suit and that he is entitled to suc- 
ceed unless the defendant is able to esta- 
blish that he has prescribed title by ad- 
verse possession. This view of Alagiri- 
swami, J. that even in respect of suits filed 
before the commencement of the new Act, 
Art. 142 of the old Act cannot be applied, 
has also been followed by Raghavan, J. in 
S. A. 1272 of 1967. Raghavan, J. on the 
facts of the case found that the plaintifs 
vendor was in possession of the suit pro- 
perty within 12 years of suit but, however, 
referred to the above decision of Alagiri- 
swami, J. and expressed the view, following 
that decision, that it is not incumbent upon 
the plaintiff to establish possession within 
12 years of suit once he establishes title. 


10. In AIR 1968 SC 1165 their 
Lordships of the Supreme Court while con- 
sidering the relative scope of Ss. 8 and 9 
of the Specific Relief Act had observed: 


“The uniform view of the courts is 
that if Section 9 of the Specific Relief Act 
is utilised the plaintiff need not prove title 
and the title of the defendant docs not 
avail him. When, however, the period of 
6 months has passed questions of title can 
be raised by the defendant and if he does 
so the plaintif must establish a better title 
or fail. In other words, the right is only 
restricted to possession only in a suit under 


S. 9 of the Specific Relief Act but that 


re 
> 


ya 


~ 


does not bar a suit on prior possession wizh- 
in 12 years and title need not be proved 
unless the defendant can* prove one. ‘The 
present amended Articles 64 and 65 bring 
out this difference. Art. 64 enables a suit 
within 12 years from dispossession, for pos- 
session of immovable property based on 
possession and not on title, when the plain- 
tiff while in possession of the property has 
been dipos Article 65 is for pos- 
Session of immovable property or any irte- 
rest therein based on title. The amendment 
is not remedial but declaratory of the law.” 


Relying on the above observation frat 
the law as laid down by Arts. 64 and 6€ of 
new Act is only declaratory and not reme- 

ial, Alagiriswami J., has expressed taat 
Arts. 64 and 65 should be deemed to have 
been the law even before the commeme- 
ment of the new Act and that where when 
a person who has got tittle sues for pos- 
session is entitled to succeed even without 
showing possession within 12 years of sait, 
unless defendants are able to establish that 
they have perfected’ title by adverse pos- 
session, and that Art. 142 of the old Act 
cannot be applied after the new Act came 
into force, even in respect of suits filed ear- 
lier. With respect, we are not able to 
accept the view of Alagiriswami, J. “he 
decision of the Supreme Court above re- 
ferred to does not, in our view, touch -his 
aspect, and its observations that Arts. 64 
and 65 of the new Act are declaratory’ of 
the existing law cannot be construed so as 
to take away the effect and operation of 
Art. 142 of the old Act. In fact we 4nd 
that their Lordships of the Supreme Ccurt 
have accepted as correct the following dic- 


tum laid down in Perry v. Clissold, 1307. 


AC 73 
“It cannot be disputed that a on 
in possession of land in the assumed cha- 


racter of owner and exercising peacecbly - 


the ordinary rights of ownership has a 
erfectly good title against all the warld 
ut the rightful owner. And if the orignal 

owner does not come forward and asert 

his title by the process of law within -the 
period presenibed. by the provisions of the 
statute of Limitation applicable to the case, 
his right is for ever extinguished and ‘the 


~ possessory Owner acquires an absoute 
title.” - 


In our view the said decision of the 
Supreme Court does not support the view 
taken by Alagiriswami, J. that even in res- 
pect or suits filed before the new Act came 
into force it is not incumbent upon the 
plaintiff to prove possession within 12 ysars 
of suit if he establishes title to the propetty. 
Though reference. has been made to S. 80 
of the new Act by Alagiriswami, J., no re- 
ference, has been made to S. 81 of the new 
Act which is as follows: 

81. Nothing in this Act shall — _ 

(a) enable any suit, appeal or er 
tion to be instituted, preferred or made, for 
which the period of limitation preser:bed 


1972 S. L E. Trust, Madras v. M. S. Jagadambal (Ramanujam, 1) [Prs. 10-117 Mad. 165 


by the Indian Limitation Act, 1908 expired 
before the commencement of this Act or 

(b) affect any suit, appeal or applica- 
tion instituted, preferred or made before, 
and pending at such commencement. 


' This provision makes it clear that the pro- 


visions of the new Act will have no effect 
in suit, appeal or application instituted, 
preferred or made before, and cane on 
the date of commencement of the new Act 
and that if a suit, appeal or application had 
been barred under the old Act the provi- 
sions of the new Act cannot be invoked. 
Before the commencement of the new Act, 
Art, 142 of the old Act was operative and 
a plaintiff to recover possession has to esta- 
blish his possession within 12 years of suit 
even in a case where he establishes title. 
The provisions of the new Act cannot be 
construed as to take away the vested right 
of a defendant to raise a defence based on 
Art. 142 of the old Act. There is no ex- 
press provision for such a purpose in the 
new Act. 


1. The learned counsel for the” 
first respondent contends that, the limita- 
tion being only a rule of procedure and not 
a rule of substantive law, any change in 
the law of limitation should be deemed to 
be retrospective in the sense of being ap- 
Pee even to proceedings initiated be- 
ore’ the change, and as such Arts. 64 and 
65 of the new Act have to be applied even 
to pending suits. We are not inclined to 
accept the above contention. It is true 
that no one has any vested reni in any 
procedure and, therefore, any change in the 
procedural law has a retrospective effect 
and will apply even to pending cases. But 
such application cannot affect any substan- 
tive rights acquired by any of the parties 
to the proceedings betore the change. Nor- 
mally the rights of the parties are to be 
governed by the statute as it existed at the 
time when the suit was initiated unless 
there is anything to show the contrary in 
the amending statute, which came into force 
during the currency of the suit. But if the 
change is only in the mode of procedure, 
it has to be applied to pending actions as 
well, but such application is subject to the 
limitation that it should not affect any sub- 
stantive rights acquired by or vested in any 
of the parties to the proceeding before the 
change in view of S. 6 of the General Clau- 
ses Act. This Court, of course, had held in 
Arayil Kali Amma v. Sankaran Nambudiri- 
pad, (1911) ILR 34 Mad 292 that the ques- 


tion of limitation not being a rule of sub- 
stantive law is not preserved by S. 6 of the 
General Clauses Act. But a recent judg- 


ment of the Supreme Court in N. G. Mitra 
v. State of Bihar, AIR 1970 SC 1686 has 
laid down that though as a general rule. 
alteration in the form of procedure are re- 
trospective in character, the effect of the 
principle embodied in S. 6 of the General 
Clauses Act is that pending cases although 
instituted under the old Act are to be gov- 
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ered by the new procedure under the am- 
ended law, but whatever procedure was 
correctly adopted and concluded under the 
old law cannot be reopened again for the 
purpose of applying the new procedure. 
The relevant observations of the Supreme 
Court are these: 


“It is true that as a general rule altera- 

tions in the form of procedure are retros- 
-pective in character unless there is some 
ood reason or other why they should not 
ee eee But there is another equally im- 
portant principle namely that a statute 
should not be construed as to create new 
disabilities or obligations or impose duties 
in respect of transactions which were com- 
plete at the time the amending law came 
into force.” 

12. As regards the scope of S. 6 of 
ane General Clauses Act the Supreme Court 
said: ; 

“The effect of the application of this 
principle is that pending cases, although 
instituted under the old Act but still pend- 
ing, are governed by the new procedure 
under the amended law, but whatever pro- 
cedure was correctly adopted and conclud- 
ed under the old law cannot be opened 
again for the purpose of applying the new 
procedure.” 


Here the suit was filed when the old Act 
was in force and one of the defences taken 
by the defendants is that the plaintiffs claim 
for possession was barred by limitation 
under Art, 142 of that Act. The suit came 
to be disposed of on the basis that Article 
142 applied to the suit. In such a case 
where the old procedure has been applied 
and the suit has been disposed of on that 
basis, it is not possible to say that the suit 
was not barred by limitation by the provi- 
sions of the new Act. ` 


13 Alagiriswami, J. in 84 Mad LW | 


855 = (AIR 1970 Mad 328) has opined 
that the decision of the Full Bench in AIR 
1940 Mad 798 (FB) in holding that a plain- 
tif suing in ejectment is not entitled to 
succeed unless he shows in addition to title 
that he has been in possession of the suit 
property within 12 years of suit no longer 
applies, in view of the decision of the 
Supreme Court in AIR 1968 SC 1165. The 
said decision of the Full Bench is based 
on the earlier rulings of the Privy Council 
rendered in Mohima Chander Mozumdar v. 
Mohesh Chunder Neogi, (1889) ILR 16 
Cal 473 (PC), Mohamad Amanulla Khan v. 
Badan Singh, (1890) ILR 17 Cal 187 (PC) 
and Dharani Kanta Lahiri v. Gabar Ali 
Khan, (1913) 25 Mad LJ 95 (PC) wherein 
the Privy Council had laid down th 
ciple that a person seeking to recover pos- 
session of immovable property should not 
only prove title as against the defendant 
but also prove that he had been disposses- 
sed of the same within 12 years immediate- 
ly preceding the suit, and that the onus 
is not upon the defendant to prove adverse 
possession for a period of 12 years. The 


e prin- > 


view of the Full Bench was that even per- 
sons having title should show their posses- 
sion at some point of time within 12 years 
of suit under Art. 142 of the old Act. Thus 
Art. 142 has been applied even to suits on 
title, where the plaintiff alleges prior pos- 
session and later dispossession by the de- 
fendant, . and Art, 144 was treated only as 
a residuary Article. The question is whe 
ther the law laid down by the Full Bench 
and which was prevailing before the com- 
mencement of the new Act is incorrect in 
the context of the observation made by the 
Supreme Court in AIR 1968 SC 1165 that 
Arts. 64 and 65 of the new Act are only 
declaratory of the existing law. In the case 
before the Supreme Court the plaintiff had 
filed a suit for possession and mesne profits 
in respect of certain Government poramboke 
lands, on the ground that he had been in 


possession of the same for about 70 years, - 


and that the defendant had trespassed there- 
on on the basis of an alleged lease from 
the Government. It was contended by the 


defence that the plaintiff, a prior trespasser . 


cannot maintain a suit against a latter tres- 


-passer who had the authority of the true 
subsequently, ' 


owner either originally or 
after the period of six months prescribed 
for establishing a possessory title under 
Section 9 of- the Specific Relief Act. It 
was found on facts that the plaintiff was 
in possession of the lands from 1924, that 
he was dispossessed on October 16, 1939 
and that the suit for possession had been 
filed on October 18, 1942. Hence the main 
controversy between the parties was whe- 
ther the plaintiff could maintain a suit for 
Headey ais without proof of title basin 
imself only on his prior possession an 
later dispossession by the defendant after 
the expiry of six months prescribed for suits 
under S. 9 of the Specific Relief Act. It 
was contended before the Supreme Court 
that Ss. 8 and 9 of the Specific Relief Act 
provided for two exclusive categories of 
suits, one based on title and another based 
on possession, that a possessory suit can 
only be filed within 6 months of disposses- 
sion as provided under S. 9 and that any 
suit filed for recovery of possession after 
six months can only Ge on title. In reject- 
ing that contention the Supreme Court held 
that S. 8 does not provide for any specific 
category of suits, that it only refers to the 
procedure contemplated by the Civil Pro- 
cedure Code, that a possessory suit can be 
maintained even after six months under 
Article 142 of the old Act, and that the 
plaintiff can maintain the suit based on his 
prior possession even though he had not 
iled a suit within 6 months of his dispos- 
session under S. 9 of the Specific Relief Act. 
The Supreme Court expressed that the dis- 
tinction between a suit on title and a pos- 
sessory suit has been clearly brought out 
by Articles 64 and 65 of the new Act and 
that those Articles are merely declaratory. 


Their Lordships of the Supreme Court have 
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not expressed the view that the law hid 
down by the Full Bench in AIR 1940 Mad 
798 (FB) is no longer good and that Arti- 
cle 142 of the old Act cannot be applied 
to suits on title. In fact their Lordships 
had referred to the decision of the Privy 
Council in (1918) 25 Mad LJ 95 (PC) which 
had been followed by the Full’ Bench and 
they merely distinguished that case on ano- 
ther point without expressing any dissent 
from the view expressed by the Privy Coun- 
cil in that case that: 

“It Jay upon the plaintiffs to prove not 

only a title as against the defendants to 
the possession; but to prove that the plain- 
tiffs had been dispossessed or had discoati- 
nued to be in possession of the lands within 
12 years immediately preceding the cem- 
mencement of the suit. 
As already stated, the decision of the Tull 
Bench is based on the principle laid dcwn 
in (1918) 25 Mad LJ 95 (PC). Therebore 
the decision in AIR 1968 SC 1165 shuld 
be taken to decide that Article 142 of the 
old Act applied to possessory suits as well 
and it cannot be construed as laying dcwn 
the principle that Article 142 will apply 
only to possessory suits and Article 144 
will apply only to suits on title. Article 
144 in so many words says that it has to 
be applied when no other Article app-es. 
There is nothing in the words of Article 142 
to limit its application only to posseseory 
suits. Hence Article 142 will have to be 
applied even to a suit for possession fled 
by a person having title alleging prior pos- 
session and dispossession, and such a suit 
will have to be filed within 12 years of dis- 
possession. From what we have stcted 
above it follows that in our opinion the wiew 
taken by Alagiriswami, J. in 84 Mad LW 
865 = (AIR 1970 Mad 328), cannot be ac- 
cepted as correct. 

14. In view of our finding that the 
plaintiff has not shown to have been in 
possession at any time within 12 years of 


_guit, her suit for recovery of possession has 


to fail though her title to the suit property 
is upheld. The result is the O. S. appeal 
is allowed, but in the circumstances, with- 


out costs. 
Appeal allowed. 
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SADASIVAM AND V. RAMASWAMI, J]. 


Venkatarama Iyer and another, Appel- 
lants v. Thiruvidamarudur Sri Manalinga- 
swami Devastanam and others, Respondents. 

Appeal Nos. 316 of 1964 and 35C of 
1965 and C. M. P. No. 8917 of 1964, 1D/- 
22-6-1971, against decree of Sub-J., Kumba- 
konam, D/- 14-2-1964. 

Civil P. C. (1908), S. 105 (2) — Ap- 
pealable order not appealed against — Can- 
not be challenged in subsequent stage of 
the same proceedings. 
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[Pr. 1] Mad. 167 


If an order which is appealable is not 
appealed against and allowed to be final it 
cannot be challenged by the aggrieved 
party in a subsequent stage of the same 


proceeding. AIR 1970 SC 997 and AIR 
1981 PC 289, Rel. on. (Para 4) 
Cases Referred: Chronological Paras 


(1970) AIR 1970 SC 997 (V 57) = 

C. A. No. 1460 of 1966, D/- 2-4- 

1970, Nain Singh v. Koonwarjee 4 
(1940) ATR 1940 Mad 756 (V 27) = 

ILR (1940) Mad 901, Pichu Ayyan- 

gar v.°P. Ramanuja Jeer Swamigal 4 
(1931) AIR 1931 PC 289 (V 18) = 

58 Ind App 381, Louis Dreyfus v. 

Arunachala Ayya 4 


K. Ramamurthi Iyer, for Appellants; 
T. R. Mani, for Respondents. 
V. RAMASWAMI, J.:——- Defendants 


are the appellants in both these appeals. 
The laintitt is the Thiruvidaimarudur Sri 
Mahalingaswami Devastanam represented 
by its hereditary trustees. The plaintiff is 
the owner of the land bearing survey No. 
197/4 measuring 2 acres 9 cents situate in 
Railadi Street, Tiruvidaimaruthur. Out of 
this one acre of land was leased by the 
ae to a tenant who had put up some 
uilding for running a rice mill there. The 
building put up by the tenant was later on 
haed by Sankara Iyer, the first defen- 
dant. Under Ex. A. 1, dated 27-6-1951, 
the said Sankara Iyer became lessee under 
the plaintiff. The term fixed in the lease 
was three years. It was agreed that on the 
expiry of the lease period the tenant should 
surrender possession of the land together 
with all superstructures standing thereon on 
receiving compensation for value of the 
superstructures. The lease period was . to 
expire on 26-6-1954. On 10-4-1954, the 
plaintiff issued a lawyer’s notice calling 
upon the tenant Sankara Iyer to surrender 
possession of the land and building on the 
expiry of the lease period and offered to 
pay the compensation for the building, 
Though the first defendant received a 
notice, he did not comply with the demand. 
Thereupon the plaintiff filed a suit for re- 
covery of possession with past and future 
mesne profits. The plaint was originally 
presented on 25-8-1955 in the District Mun- 
sif Court, Valaigaiman. On objection being 
taken regarding the valuation of the sut 
and the jurisdiction of the court, the plaint 
was directed to be returned by the District 
Munsif Court for presenting the same in pro- 
per court. Thereafter the plaintiff presented 
the plaint on 10-10-1957 in the Sub-Court 
Kumbakonam. 


In the meanwhile, on 14-12-1955 the 
Madras City Tenants Protection (Amend- 
ment) Aci, (Madras Act 19 of 1955) came 
into force and by O. Ms. 2516, dated 
18-6-1957 the provisions of the Act was 
extended to Thiruvidaimarudur area with 
effect from 26-6-1957. Taking advantage 
of these provisions, the first defendant filed 
a written statement claiming protection 


168 Mad. [Prs. 1-3] V. Iyer v. T. M. S. Devastanam (V. Ramaswami, J.) 


under the Madras City Tenants Protection 
Act, as amended by Madras Act 19 of 1955. 
He also claimed that the notice issued be- 
fore the suit did not satisfy the require- 
ments of S. 11 of the Act and consequently 
the suit was liable to be dismissed. He also 
claimed right of permanent occupancy, 
among other defences. The first defendant 
filed O. P. No. 56 of 1957 on the file of the 
Subordinate Judge, Kumbakonam, under 
Section 9 of the Madras City Tenants Pro- 
tection Act, for a direction to the plaintiff 
to sell the land to the first defendant. By 
his judgment and’ decree dated 80-7-1958, 
the learned Subordinate Judge held that 
the first defendant was entitled to the pro- 
tection under the Madras City Tenants Pro- 
tection Act, 1921, as amen by Madras 
Act 19 of 1955, and that the suit was liable 
to be dismissed as the notice issued by the 
plaintiff did not comply with the conditions 
as laid down in S. 11 of the Act. He also 
fixed the value of the superstructure at 
Rs, 18,000, but dismissed the suit. In 
O. P. No. 56 of 1957 he passed an order 
directing the plaintiff to sell the site to the 
first defendant and fixed the value of the 
land at Rs. 2400. The plaintiff filed A. S. 
849 of 1958 against the judgment and de- 
cree in the suit, and Cr. P. 1626 of 1958 
against the order in O. P. 56 of 1957. 
When the appeal and the Civil Revision 
Petition were pending, the Madras City 
Tenants Protection Amendment Act (Madras 
Act 15 of 1960) came into force which res- 
tricted the application of the Act, among 
other things, to residential buildings alone 
in areas other than the city of Madras and 
the Municipal towns of Coimbatore, Madu- 
rai, Salem and Tiruchirapalli. Pending the 
appeal, the first defendant died and his 
legal representatives had been a a on 
record as respondents 2 to 12 in the case. 
By a common judgment dated 7-12-1962 a 
Division Bench of this court held that the 
first defendant was not a tenant within the 
definition of ‘tenant’ in Section 2 (4) of the 
Act, that the rights of the parties in regard 
to the superstructure were crystallised on 
determination of the tenancy at the time 
when the Act had not been extended to 
Thiruvidaimarudur area and that, therefore, 
the first defendant could not invoke any of 
the provisions of the Act either for pur- 
chasing the site from the landlord or for 
non-suiting the landlord by relying upon 
Section 11. In this view, the Division 
Bench set aside the judgment and decrees 
of the learned Subordinate Judge; but as 
the court found that the finding of the 
learned Subordinate Judge as to the value 
of the superstructure was unsatisfactory 
they remanded the suit for the purpose of 
determining the value of the superstructure. 
The Division Bench also directed the lower 
court to pass a decree in favour of the 
plaintiff for recovery of possession and 
mesne profits after ascertaining the value 
of the superstructure for whi an order 


~ 


for payment in favour of the first defendant 
should be made. . The Civil Revision Peti- 
tion was also allowed and the order of the 
learned Subordinate Judge directing the 
sale of the land was set aside. 


2. After the. remand. the learned 
Subordinate Judge allowed the parties to 
adduce additional evidence and fixed the 
value of the superstructure at Rs. 24207-54 
and by a decree dated 14-2-1964 decreed 
the suit of the plaintiff for compensation 
and directed the plaintiff to pay defendants 
2 to 12 (L. Rs. of the first defendant) a 
sum of Rs. 24207-54, being the value of the 
improvements. By the same judgment and 
decree the learned Subordinate Judge also 
directed the defendants to pay Rs. 982-50 
towards past mesne profits Pd directed the 
future mesne profits-to be determined in 
separate proceedings under Order 20, Rule 

2, C. P. C. In pursuance of this decree, 
the plaintiff deposited a sum of Rs. 24207- 
54 on 1-4-1964. The defendants presented 
the above appeal (A. S. 816 of 1964) on 
6-4-1964 against the judgment and decree 
of the lower court. Pending the appeal, 
the Madras City Tenants Protection t - 
endment) Act, Act 16 of 1964, came into 
force on -1-9-1964. The appellants have 
filed C. M. P. 8917 of 1964 for raising ad- 
ditional grounds seekin certain rights 
Tea this amended Act (Madras Act 16 of 


3. In pursuance of the direction 
for determination of the mesne 
under Order 20, Rule 12, proceedings were 
taken and ultimately the court below deter- 
mined the mesne profits payable by the 
defendants at Rs. 280 per month and di- 
rected that this amount be paid’ from 
10-10-1957, the date of plaint. The lower 
court also directed that the plaintiff is liable 
to pay interest at 6 per cent per annum 
on the sum of Rs. 24207-54 from 26-6-1954 
till 1-4-1964, the date of deposit. The 
defendants have filed A. S. 350 of 1965 
against this order under Order 20, Rule 12. 
In both these appeals the plaintiff has filed 
cross-objections contending that the value 
fixed for the superstructure is very high, 
that the plaintiff is not liable to pay inte- 
rest and that the plaintiff is also entitled 
to get interest on the mesne profits pay- 
abie. i 

Thiru Ramamurthi Iyer, the learned 
counsel for the appellants, contend that by 
reason of Madras Act 16 of 1964, which 
has amended the City Tenants Protection 
Act, the suit filed by the plaintiff has abat- 
ed in view of Section 9 of that Act. This 
submission of the learned counsel was on 
the ground that the Act was applicable to 
the instant case. But, as we have already 
seen in A. S. 849 of 1958 and Cr. P. 1626 
of 1958, a Division Bench has already held 
that the first defendant was not a tenant 
within the meaning of the Act and that 
the rights of the. parties in zeae to the 
superstructure were crystallised on the de- 
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termination of the tenancy at the {me 
when the Act had not been extended to 
Thiruvidaimarudur area and that, therefore, 
the first defendant could not invoke any 
of the provisions of the Act either for pur- 
chasing the site from the landlord or for 
non-suiting the- landlord by relying tpon 
Section 11. This finding had become final. 
If the first defendant was aggrieved- with 
this finding, he could have preferred an 
appeal to the Supreme Court either under 
Art. 188 or under Art. 186 of the Consti- 
tution. The learned counsel for the appel- 
lants contended that since the earlier jadg- 
ment in A. S. 849 of 1958 remanded. the 
matter to the trial court, no appeal could 
have been preferred under Art. 183 and 
that, therefore, he is entitled to canvass the 
finding. The decision in that case is, in our 
opinion, a ‘final order’ and the first defen- 
dant could have filed an appeal to the 
Supreme Court under Art. 183. In any 
case, even if no appeal could have been 
preferred under Art. 188 he could have 
filed an apes under Art. 186 of the Con- 
stitution if he was aggrieved by the order 
of this court. As no appeal has been pre- 
ferred that order of the High Court had 
become final and it’ was not liable te be 
canvassed at a subsequent stage of the 
same proceedings, , 

4. our opinion, the decision of 
the Supreme Court in Nainsingh v. Eoon- 
warjee, C. A. No. 1460 of 1966, D/~ 2-4- 
1970 (reported in AIR 1970 SC 997) covers 


is point. In that case, the defendant 
raised the question of jurisdiction of the 
court to deal with the suit. The trial court 


upheld the ‘defence and dismissed the suit 
holding that the Civil Court had no juris- 
diction to entertain the suit. On appeal by 
the plaintiff, the first appellate court re- 
versed the finding of the trial court and 
held that the court had jurisdiction and re- 
manded the matter for disposal on merits. 
The defendant did not take that order of 
the first appellate court in appeal or revi- 
sion to the High Court and allowed it to 
become final. After the trial court decided 
the suit on merits, the defendant filed an 
appen! to the High Court and challanged 

e finding of the first appellate court that 
the court had jurisdiction. The High Court 
accepted the contention of the efendant 
that the first appellate court went wrong 
e suit was maintanable 
and set aside the order and held thet the 
suit was not maintainable. On appea., the 
Supreme Court held:— 

“The High Court, in our opinion, erred 
in holding that the correctness of the re- 
mand order was open to review by it. The 
order in question was made under Rue 28, 
: That order was ap- 

ealable under Order 82, of that Code. As 
e same was not appealed against, ifs cor- 
rectness was no more open to examination 
in view of S. 105 (2) of the Code which 
lays down that where any party aggrieved 
by an order of remand from which an 
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appl lies does not appeal therefrom he 
all thereafter be precluded from disput- 


ing its correctness. The High Court has 
misconceived the scope of its inherent 
powers. Under the inherent power of 


courts recognised by S. 151, C. P. C, a 


“court has no nome to do that which is 


prohibited by the Code. Inherent jurisdic- 
tion of the Court must be exercised subject 
to the rule that if the Code does contain 
specific. provisions which would meet the 
necessities of the case, such provisions 
should be followed and inherent jurisdiction 
should not be involved. In other words, 
the court cannot make use of the special 
provisions of Section 151 of the Code 
where a party had his remedy provided 
elsewhere in the Code and he neglected to 
avail himself of the same, Further the 
power under Section 151 of the Code can- 
not be exercised as an appellate power”. 


To the similar effect is the decision of 
the Privy Council in Louis Dreyfus v. Aru- 
nachala, 58 Ind App 381 = (AIR 1981 PC 
289). The ratio of these decisions, in our 
opinion, is that, if an order which was ap- 
pealable was not appealed against and 
allowed to become final it would not be 
opea to the aggrieved party to challenge 

e correctness of the same in a subsequent 
stage of the same proceedings. Therefore, 
the appellants could not be permitted to 
challenge the correctness of the finding of 
this court in A. S. 849 of 1958. It may 
be mentioned: that the definition of ‘tenant’ 
has also not undergone any change under 
the amending Act 16 of 1964. Even as- 
suming that no appeal lay against the deci- 
sion in A. S. 849 of 1958, we are of the 
view that since the earlier decision was by 
a Bench of this court, we cannot review 
that judgment in these appeals. The prior 
decision which was held to be reviewable 
at a later stage of the same proceeding, in 
Pichu Ayyangar v. Sri Peravilels Ramanuja 
feor doane ILR (1940) Mad 901 = 
AIR 1940 Mad. 756) was a decision of .a 
ange Judge made in a revision etition 
and when the matter came for final dispo- 
sal it was decided by a Division Bench. 
The appellants are, therefore, not entitled 
to invoke the provisions of the Madras City 
Tenants Protection Act even assuming that 
they were entitled to any protection under 
the Act by virtue of the amendment Act 
(Madras Act 16 of 1964). 


5. It is next contended by Thiru 
Ramamurti Iyer, the learne counsel for 
the appellants, that the value of the super- 
structure fixed by the trial court is too 
low and the first defendant has claimed in 
the appeal that it is worth at least Rupees 
80,000. The plaintif has not given any 
value in the plaint, 
$. as -m 2’ "se a 2 for ey fee: 
(Discussion of facts omitted). 

Accordingly, we fix the value of the build- 
ing on the date of termination of the ten- 
ancy at Rs, .24207-54. The appeal A. S. 
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No. 816 of 1964 and the  cross-objections, 
therefore, fail and they are dismissed. 


7 me = i Appeal dismissed. 
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VENKATARAMAN AND GOKULKRISH- 
NAN, Jf. 

The State of Madras, Appellant v. P. 
Seetharamammal and another, Respondents. 

Appeals Nos. 162 to 164 of 1964, D/- 
20-4-1971, against decree of City Civil J., 
Madras in L. A. C. No. 38 of 1961 ete. 

(A) Land Acquisition Act (1894), S. 1I 
Acquisition of land -—— Value of sale deeds. 


While determinin compensation for 
the land acquired on the basis of sale deeds 
of similar lands, sale deeds representing 


highest price should be preferred unless there 
are strong grounds justifying a_ different 
course. en land is acquired for residen- 
tial purpose amount that may be required 
for construction of grounds should be de- 
ducted. (1969) 1 Mad LJ (SC) 45 and AIR 
1959 Mad 16, Rel. on. (Para 4) 


(B) Land Acquisition Act (1894), S. 23 
(4) — Injury to remaining property — 
Damages —- Matters to be considered. 
When amenities of family house of the 
claimant are not substantially affected by 
acquisition, mere high status of the claim- 
ant or an intention of a claimant to build 
a new family house are not valid grounds 
to claim damages under the sub-section. 
(Para 5) 
Cases Referred: Chronological, Paras 
(1969) 1969-1 Mad LJ (SC) 45 = 


1968-2 SCJ 869, Rani of Vuyyur v. 
Collector of Madras 

(1959) AIR 1959 Mad 16 (V 46) = 
1958-2 Mad LJ 330, State of Madras 
v. Balaji Chettiar 


Addi. Government Pleader 
Shanmugham, for Appellant; K. Rajah Iyer, 
S. Krishnaswami, C. S. Chinnappa, L. Bala- 
mukundas, G. Narayanan, S. Nagaraja Iyer, 
A. C. Mukanna and M. Subramanian, for 
Respondents. 


VENKATARAMAN, (1-2-1971):— 
These three appeals have been filed by the 
State of Madras against the judgment of the 
learned Judge of the City Civil Court, Mad- 
ras, awarding compensation in respect of the 
lands acquired by the Government for reha- 
bilitating the persons displaced from Gana- 
pathinagar Colony, Guindy. The lands were 
vacant and were near Chamiers Road. Ag- 
grieved by the award of the Land Acquisi- 
tion Officer, the persons whose lands were 
acquired got a reference made to the City 
Civil Court, and the learned Judge enhanc- 
ed the amount of compensation payable 
and fixed the O n at the rate of 
Rs. 4000 per ground. In addition, he grant- 


AP/AP/A45/72/MNT 


State v. P. Seetharamammal (Venkataraman, J.) 


3 ` 
and K. 


A. I. R: 


ed a sum of Rs. 5000 to the claimants in 
two cases, L. A. C. 38 and 441 of 1961, for 
the injury sustained by them in respect of 
the properties still remaining in their hands 
on account of the’ acquisition of the plots 
in question. Similarly, in respect of another 
claim, he awarded a compensation of Rupees 
1000 under this head. Aggrieved by this 
decision the Government has preferred these 
appeals. They contend that the award of 
Rs. 4000 is excessive and that there is no 
justification for the award of compensation 


for the other properties having been in- 
juriously affected, 
2. With regard te the first point, 


we wish to observe that the notification 
under Section 4 (1) of the Land Acquisi- 
tion Act, was made on 23-12-1959, and that 
the learned Judge of the City Civil Court 
took into account the value of- the land 
about half a furlong away as disclosed by 
the sale deed dated 16-10-1959 (Ex. R. 4) 
in Survey No. 3918/1 of an extent of 8 
grounds and 1241 sq. ft. for Rs. 14,96 

which worked out to Rs. 4,820 per groun 

and made a deduction of about Rs. 320 
on account of the fact that the property ac- 
quired was somewhat in the interior, about 


half of a furlong from the other property. 


3. Thiru G. Ramaswami, the learn- 
ed Additional Government Pleader, has 
brought to our notice that there are other 
sale deeds where the prices paid would 


‘work out to much less than Rs. 4320. But 


we find that their Lordships of the Supreme 
Court have laid down in Rani of Vuyyur 
v. Collector of Madras, 1969-1 Mad LJ (SC) 
45, that the highest value should be prefer- 
red to the rest, unless there are strong cir- 
cumstances justifying a different course, 
They observe— 


“Whatever that may be, it seems to us 
to be only fair that where sale deeds per- 
taining to different transactions are relied 
on behalf- of the Government, that repre- 
senting the highest value should be prefer- 
red to the rest unless there are strong cir 
cumstances justifying a different course.” 
In this case no such circumstances are plac- 
ed before us. Thiru Ramaswami then urg- 
ed that the learned Judge of the City Civil 
Court had not made any specific deduction 
of laying out roads. The learned Govern- 
ment Pleader submitted that the area ac- 
quired was not a developed area and roads 
had to be formed, that consequently some 
deduction would have to be made for the 
cost of the roads which would have to be 
formed and that it would not be proper to 
value undeveloped land at the same rate as 
developed land. In this connection he cited 
the decision of a Bench of this Court in 
State of’ Madras v. Balaji Chettiar, 1958-2 
Mad LJ 380 at P. 844 = (ATR 1959 Mad 
16), where it has been pointed out that nor- 
mally a deduction of 10 to 25 per cent. 
would be proper on account of this circum- 
stance. We are, however, inclined to think 


that, though no specific reference on this 
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aspect has been made in the judgmen- of 
the learned Judge of the City Civil Court, 
he must have had this factor also in his 


mind when he made a deduction of Rupees - 


820 per ground. In any case, we are satis- 
fied that in this particular case the valua- 
tion adopted by the learned Judge is sub- 
stantially fair and does not call for iater- 
ference. We, therefore, confirm the valua- 
tion of Rs, 4000 per ground. 


o 4 Regarding the other point, Cl. 4 
of Section 28 of the Land Acquisition Act, 
1894, says that, in determining the arrount 
of compensation to be awarded for land ac- 
quired under the Act, the Court shall take 
into consideration the damage, if any, sus- 
tained by the person interested at the time 
of the Collector’s taking possession of the 
land, by reason of the acquisition injurious- 
ly affecting his other property moveab.e or 
immovable in any other manner or his sarn- 
ings. 

i The reason given by the learned 

Judge for awarding compensation under this 

ead is difficult to follow. The learned 
Judge observes— 


“At the same time I must admit that 
the Rajkumar of Pithapuram who was the 
first claimant in L. A. C. 44 of 1961 and 
who is now deceased and who as I. already 
said is now represented by his widow the 
second claimant therein is a highly respect- 
able person and therefore entitled to a 
reasonable amount of compensation fcr in- 
jurious affection caused to him and his 
family by the separation of these lands that 
have been acquired from other lands con- 
taining their family house. In my opinion 
Rs. 5000 will be very reasonable amount 
that can be awarded as such compensation. 
As regards the claimants in L. A. C. 39 of 
1961 and 45 of 1961 they certainly cannot 
occupy the same position in ode es the 
Rajkumar of Pithapuram. Nevertheless they 
also will be entitled to compensation for 
such injurious affection as it cannot be dis- 

uted that they had planned to put up a 
Pig building for their family home in the 
lands acquired. In the circumstances, I am 
inclined to hold that Rs. 1000 will be a 
decent and ‘reasonable compensation for the 
injurious affection caused to them.” 


It has not been made out before vs that 
the family house of the representattve of 
the Rajkumar of Pithapuram is so near the 
Jand that has been acquired that as a re- 
sult of the acquisition the amenities of the 
family house would substantially be dimi- 
nished. The mere status of the claimant 
would not be a relevant factor. Henze the 
grant of Rs. 5000 in L. A. C. 44 of .1961 
cannot be justified. Similarly in L. A. C. 
89 and 45 of 1961 merely  becauze the 
claimant intended to put up a big building 
for their family house, they would mot be 
entitled to claim compensation under the 
provision in question. 

: We accordingly set aside the 
grant of compensation under this head at 
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the rates of Rs. 5000 and Rs. 1000 per 
ground. We allow the appeal of the Gov- 
ernment to this extent. The parties will 
bear their costs in the appeal. 


(Judgment: 90-4-1971):— 


The office has put up a note as a 
result of which we have heard the learned 
counsel on both sides. We find that some 
mistake has arisen in the previous judgment 
dated 1-2-1971. Thus in the concluding 
portion it is stated, “we accordingly set 
aside the grant of compensation under this 
head at the rates of Rs. 5000 and Rs. 1000 
per ground.” The compensation relates to 
the portion not acquired being injuriously 
affected by the acquisition. The compen- 
sation of Rs. 5000 is an ad hoc figure and 
it is not at the rate of Rs. 5000 per ground. 
So also the compensation of Rs. 1000 is an 
ad hoe figure and not at the rate of Rupees 
1000 pies ground. Hence, the words “per 
ground” in the sentence mentioned above 
will be deleted. Another slight mis- 
take has occurred in page 1 of the order by 
mentioning that this compensation of 
Rupees 5000 is claimed in two cases, 
L. A. C. Nos, 38 and 44 of 1961. Actual- 
ly, it was claimed only in L. A. C. 44 of 
1961 and not in L. A. C. 38 of 1961. In 
the next sentence it is stated “Similarly, in 
respect of another claim, he awarded a 
compensation of Rs. 1000 under this head.” 
This compensation relates to L. A. C. 39 
and 45 of 1961. It is a joint claim and 
hence that is correct. The earlier judgment 
will be read subject to this. 

Appeal allowed. 
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Venkataswami Reddiar and another, 
Appellants v. Sundaramoorthy, Respondent. 
Appeal No. 652 of 1966 and C. R. P. 
Nos. 641 and 642 of 1966, D/- 6-4-1971. 


Madras Cultivating Tenants Protection 
Act (25 of 1955), S. 2 (aa) — Cultivating 
tenant —- To get the benefit of the Act, 
tenant must establish that some one in his 


- family is contributing his physical labour in 


the cultivation of land — The test of per- 
sonal cultivation applies to the heirs of the 
Original tenant. AIR 1966 SC 469, Rel. on. 
(Paras 4 and `` 
Cases Referred: Chronological Paras 
(1966) ATR 1966 SC 469 (Y 53) = 
1966-1 SCR 450, Sudalaimuthu S. 
N. Chettiar v. Palaniyandavan 5 
J. Kanakaraj, for Appellants; M. S. 
Venkatarama Iyer, for P. S. Balakrishna 
Ayyar and P. S. Ramachandran, for Res- 
pondent; P. S. Balakrishna Ayyar and P. S. 
Ramachandran, for Petitioner, 
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RAMASWAMI, J:— The  deendants 
are the appellants. The suit was äled by 
the plaintiff fcr possession and for recovery 
of a sum of Rs. 9,466-10 as and by wa 
of mesne protits from Ist April, 1963, till 
date of suit amd for future mense profits. 
The plaintiff is the son of one Vythilinga 
Reddiar. The plaintiff, his father and pater- 
nal uncle constituted a joint Hindu family. 
The plaintiffs father leased the properties 
under a registered lease deed d: ced 9th 
July, 1965 (Original of Exhibit. A-1) to 
Purushotham Reddiar, father of defendants 
l and 2, for < period of seven years. The 
rent payable was fixed at Rs. 1,000 and 54 
Hes of paddy per year: There were de- 
faults in payment of the rent. Suits were 
filed for recovery of the same and u_timate-~- 
ly the rents has been recovered for the en- 
tire period of seven years. The present 
suit claim was for the period subsequent to 
the expiry of the lease under Exhikit A-l, 
viz., Ist April, 1963 to 15th June, 1964 the 
date of suit. There was a partition on 21st 
October, 1959 under the original of Exhi- 
bit A-4 in the zamily of the plaintiff, Under 
this partition, the plaintiff was allotted the 
suit properties. The plaintiff claimed that 
the tenancy in favour of the.father of the 
defendants expired by efflux of time an 31st 
March, 1968, and on and from Ist April, 
1968, the possession of the defendants was 
without any legal right and that the plain- 
tiff was entitlec to possession on and from 
Ist April, 1966. The’ plaintiff issued a 
notice on 24th March, 1964 (Exhibit A-2) 
demanding the defendants to surrender pos- 
session. The defendants, by their reply 
dated 3lIst March, 1964, claimed that they 
were cultivatmg tenants and entitled to the 
protection of the Madras Cultivating Ten- 
ants Protection Act, and raised certain other 
contention also. The plaintiff has thereupon 
filed the presert suit in the Court 2£ the 
Subordinate Judge of Cuddalore. 


2. After a consideration of the oral 
and documentary evidence, the learned 
Subordinate Judge held that the defend- 
ants were not tenants after 31st March, 1963, 
that there was no tenancy by holding over, 
that the defendants were not cultivating 
tenants entitled to the protection under 
the Madras Cultivating Tenants Protection 
Act, 1955, that in any case, even if they 
were considered to be cultivating tenants, 
in view of the denial of title of the land- 
lord, the defendants were not entitled to 
the protection umder the Act. On the ques- 
tion of notice, the learned Subordinate 
Judge held that since the case was cne of 
termination of tenancy by efflux of time, 
no notice was necessary. The learned 
Subordinate Judze also decreed the claim 
for arrears of rent as prayed for and direct- 
ed that future profits be determined under 
Order 20, Rule 12, Civil Procedure Code. 

e defendants have filed this sppeal 
against the judgment and decree the 
lower Court. _ 
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3. Pending the suit, the defendant 
filed O. P. No. 10 of 1964, on the file of 
the Revenue Divisional Officer, Chidam- 
baram, under Section 3 (8) (a) of the Madras 
Cultivating Tenants Protection Act (XXV of 
1955) (hereinafter referred to as the Act), 
for permission to deposit the rent for the 
period from Ist April, 1963 to Sist March, 
1964, and filed another petition O. P. No. 10 
of 1965 for permission to deposit the rent 
for the period from Ist April, 1964 to 31st 
March, 1965. On these petitions, the Re- 
venue Divisional Officer, Chidambarams 
held that the defendants herein, who were 
the petitioners before him, were cultivatin 
tenants and that therefore they were entitle 
to file the petitions. As against the Order 
in O. P. No. 10 of 1964 and O. P. No, 10 
of 1965, the plaintif in the suit has filed 
Civil Revision Petitions Nos. 642 of 1966 
and 641 of 1966 respectively. 


4, The first question for considera- 
tion in this appeal is whether the defendants 
are cultivating tenants within the meaning 
of Madras Act XXV of 1955. The lease 
deed Ex. A-1 covered the period from Ist 
April, 1956 to 3lst March, 1963 and it 
was in favour of the defendants father, who | 
died on 2lst March, 1968. The period of 
the lease expired on S3lst March, 1963. 
There was neither a plea of tenancy by 
holding over, nor was there any evidence of 
holding over. As the tenancy was for a 
fixed term, under the Transfer of Property 
Act no notice is required for termination 
and as such there was a termination of ten- 
ancy on and from 8Ist March, 1968. The 
defendants were, therefore, not tenants at 

during the period from Ist April, 1963 
to 15th June, 1964 when the suit was filed. 
Even assuming that they were tenants of 
the plaintiff, they will have to prove that 
they were “cultivating tenants” within the 
meaning of the Act. Section 2 (aa) of the 
Act defines “cultivating tenant”. It has 
been repeatedly held that in order to get 
the benefit of the Act, it is necessary for the 
tenant to establish that someone in his 
family is contributing his physical labour in 
the cultivation of the land. The f 
fendant examined himself as D. W. 1 and 
stated that he would go to the land, plough 
the same, dig channels for irrigating the 
same, work the electric motor and do other 
agricultural operations himself along with 
his brother, the second defendant, and other 
agricultural coolies. He is a rich mirasdar. 
It is not believable that D. W. 1 and his 
brother were themselves contributing their 

hysical labour in the cultivation of the suit 
feeds D. W. 1 himself states that he used 
to plough the land and do other agricul- 
tural operations, not because he could not 
afford to employ the agricultural coolies, 
but because he wanted to do so out of prin- 
ciple. The only other evidence in support 
of his statement is that of D. W. 2 who was 
an agricultural cooly. .JIt is seen that 
D. W. 2 could not be said to be an inde- 
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pendent witness either. None of the sar- 
rounding or neighbouring mirasdars, nor any 
other independent reliable witness, heve 
been examined in support of the defendart’s 
case. On the other hand, P. Ws. 1, 2. 3 
and 4 have categorically stated that neither 
the defendants nor any of the members of 
their family ever used to contribute their 
physical labour, but that defendants 1 ad 
2 were cultivating the lands with ageats 
and farm servants, Of course, P. W. L is 
the father of the plaintiff. But, P. Ws. 2 
to 4 are independent witnesses, and nothng 
has been elicited from them in cross-exa- 
mination, which would show that they w=re 
either inimical towards the defendants or 
had any particular interest in the plairtiff 
to depose falsely. The trial Court, which 
had the opportunity to observe the demean~ 
our of these witnesses, has chosen to ely 
on the evidence of P. Ws. 1 to 4 and rect 
the evidence of D. Ws. 1 and 2. We see 
no reason to interfere with this finding of 
the Court below. 


5. But, the learned Counsel for the 
appellants contends that the defendaat’s 
father was a cultivating tenant under the 
Act and that therefore his heirs would awto- 
matically become cultivating’ tenants and 
that they need not satisfy the test of ‘con- 
tributing physical labour in the cultivatbn.’ 
Assuming that the defendant's father wes a 
cultivating tenant there is no warrant for 
this contention in the clear language of the 

rovisions of the Act, In our opinion, the 
Hefinition of “cultivating tenant”, with re- 
ference to the heirs, could be paraphresed 
as follows: “Cultivating tenant, in rela-ion 
to any means a person or the Feirs 
of such person, who carried or personal sul- 
tivation on such land under a tenency 
agreement, express or implied.” It is, there- 
fore, clear that the heirs of the original ten- 
ant should also satisfy the test of personal 
cultivation, if they want to claim the bane- 
fits of the Act. The object of the eract- 
ment also does not lend support to the zon- 
tention of the appellants. It is also seen 
from the decision of the Supreme Coust in 
Sudalaimuthu S. N. Chettiar v. Palaniyan- 
davan, AIR 1966 SC 469 that before an 
heir can be given. the benefit of the defi- 
nition of “carry on personal cultivation’, it 


is necessary for him to establish that some . 


one is contributing his physical Jabottr in 
the cultivation of the land and that that 
someone is a4 member of his family. We 
have, therefore, no doubt that the defen- 
dant’s are not cultivating tenants within the 
meaning of the Act. 


3 In view of our finding that the 
defendants are not cultivating tenants with- 
in the meaning of the Act and that they 
are not entitled to the benefis of that Act, 
the other points that have been decidei by 
the lower Court do not arise. 


7. The only other question that re- 
mains for our decision is the quantum of 
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mesne profits or damage payable for use 
and occupation prior to the suit. The total 


extent of the land is 14 acres 56 cents of 
dry land, and 6 acres 67 cents of wet land. 
The plaintiff has claimed in the suit damages 
at the rate of Rs. 400 per acre for the ae 
land and 10 bags of paddy per acre for the 
wet land. In the lease deed Exhibit A-Ll, 
a cash rent of Rs. 1,000 per year has been 
fixed for the total extent of the dry land 
and 54 bags of paddy for the wet land. We 
do agree that since the basis of the claim 
in the suit is different, Exhibit A-1 cannot 
settle the matter. But, we feel that the 
claim of Rs. 400 per acre for the dry land 
is very unreasonable. The claim is based 
on the. allegation that the defendants had 
Yaised sugarcane and that therefore a rent 
of Rs. 400 was reasonable. The evidence 
of D. W. 1 was to the effect that the total 
yield, if cultivated with sugarcane, would 
be 33 tons per acre and the expenses of 
cultivation would come to Rs. 1,600 per 
acre. But, on the other hand P. Ws. 1 to 8 
would state that the yield would be 50 tons 
per acre and the expenses would be only 
Rs. 1,500 per acre. This is an exaggerated 
statement. We also find from the evidence 
of D. W. 1 that only a small extent, out 
of the total of 14.56 acres was raised with 
Sugarcane crops. The oral evidence is thus 
not clear and convincing. We have already 
stated that under Exhibit A-l a cash rent 
of Rs. 1000/- was fixed for the entire 14 
acres 56 cents. Though this cannot be the 
basis in fixing the quantum of damages, we 
have to take this as a circumstance. Having 
regard to the entire facts and circumstances 
of this case, we consider that a sum of 
Rs. 1,500/- may be fixed as the damage 
ayable for use and occupation of the 
ands, We may make it clear that these 
damages, fixed for the period prior to the 
suit, will not in any way affect the parties 
letting in proper evidence in the proceedings 
under Order 20, Rule 12, Civil Procedure 
Code. This amount has been fixed only 
for the period prior to the suit. 


8. So far as the wet lands are con- 
cerned, the claim in the plaint itself is 10 
bags of paddy per acre, which, we consider, 
is very reasonable. . But, the plaintiff seems 
to have valued paddy at Rs. 80 per bag. 
But, we find from the order in O. P, 
No. 10 of 1964 that the wholesale price for 
the week-ending 25th April, 1964, as noti- 
fied in the Statistical Supplement to the 
Fort St. George Gazette Aited 10th June, 
1964, was Rs. 27.26. The plaintiff will, 
therefore, be entitled to be paid the value 
of the paddy, worked at the rate of Rupees 
27.26 per bag. The claim in the plaint was 
for the period from Ist April, 1963 to 15th 
June, 1964. But, we do not think that 
damages could: be calculated on the basis 
that it was for 1 year 2% months. There 
could not have been any crop during the 
said 2% months and there is no evidence 
also that the defendants raised any. third 
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crop in the suit lands. The damages for 
use and occupation could be fixed only for 
two crops for the entire period prior to the 
suit. On that basis, the plaintiff would be 
entitled to Rs. 1,500 for the dry land for the 
period prior to the suit, and 66.7 bags for 
the wet land at the rate of 10 bags per 
acre. The value of paddy will have to be 
worked on the basis of Rs. 27.26 per bag. 
Appellant is liable to pay proportionate 
costs on the amount so decreed in the trial 
Court and this Court. The decree of the 
Court below is modified to this extent, and 
in other respects we confirm the decree and 
judgment of the Court below. 
9. With the above modification the 
appeal is dismissed with proportionate costs. 
10. In view of our finding that the 
defendants were not cultivating tenants 
within the meaning of the Act, C. R. P. 
Nos. 641 of 1966 and 642 of 1966 are al- 
lowed. But, there will be no order as to 
costs in the said revision petitions. 
Appeal dismissed. 
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_ Visalakshi Achi, Appellant v. Aruna- 
oam Chettiar (died) and others, Respon- 
ents. - 


Appeal Nos. 780 and 755 of 1968, D/- 
26-38-1971, against decree of Sub J., Deva- 
kottai, D/- 13-8-1963. 

(A) Transfer of Property Act (1882), 
S. 60 — Extinguishment of mortgage. 

There can be no extinguishment of a 
mortgage ‘either completely or in part only 
if there is merger of title of mortgagor and 
mortgagee. In a suit for recovery of money 
on a mortgage deed where the title of mort- 
gagor and mortgagee plaintiff were merged 
ad the mortgaged property was purchased 
by the defendant in Court auction subject 
to the suit mortgage, the mortgage cannot 
be held to have been extinguished. 

(Para 5) 

(B) Civil P. C. (1908), O. 21, R. 62 — 
Whether property sold is subject to mort- 
gage depends upon whether there has been 


judicial determination of the truth of the 
mortgage. 
Where the question is whether an order 


made on an application of the mortgagee is 
one directing a sale of the property subject 
to the mortgage or whether it is one mere- 
ly notifying it, the answer depends on whe- 
ther there has been a judicial determination 
of the truth of the mortgage and of the 
amount payable thereon as required by 
R. 62 that the Court must be satisfied that 
the property is subject to a mortgage. AIR 
1933 Mad 879 and AIR 1956 Mad 634 and 
AIR 1950 Orissa 6. Foll. (X-Ref: Civil P. C. 
(1908). O. 21, R. 66). (Para 10) 
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Cases 


(1956) AIR 1956 Mad 634 (V 43)= 
1956-2 Mad LJ 348, Chekkw v. 
Parvathi 

(1950) AIR 1950 Orissa 6 (V 87) = 


ILR (1949) 1 Cut 3851, Govinda 

Mohapatra v. Venkatakrishnayya 
(1933) AIR 1933 Mad 879 (V 20) = 

ILR 57 Mad 195, Daso Palai v. 

Narayana Patro . 7, 10 
(1917) AIR 1917 Mad 492 (V 4)= 

85 Ind Cas 455, Kumarappan . 

Chettiar v. Narayanan Cheitiar Il 
(1908). 3 Mad LT 88 = 6 Cal LJ 

659 (Cal), Bisheswar Dayal v. 

Harbans Sahay 1I 


and K. N 


8, 10 


8, 10 


R. Gopalaswami Iyengar : 
Balasubramaniam, for Appellant in Appeal 
No. 780 of 1963 and tor Respondent in 
App. No. 755 of 1963; Miss Radha, for 
Respondent; In Appeal No. 780 of 1963; 
D. V. Sivagnanam, S. Balasubramaniam, 
Miss Radha, for Appellant in Appeal 
No. 755 of 1963. - 


JUDGMENT:— These appeals have 
been preferred by the defendant and the 
pias in O. S. No. 43 of 1962, on the 
ile of the Subordinate Judges Court, Dev- 
kottai,, against the decree and judgment 
therein in so far as they are against each 
of them. The suit was filed by the plain- 
tif Visalakshi Achi for recovery of Rupees 
26,024-09 being the principal and interest 
due on the mortgage deed, Ex. A-l, dated 
28-12-1965, executed: by her husband, the 


- deceased Parichiappa alias Kasi Chettiar, in 


her favour for Rs. 21,400. It is clear from 
the mortgage deed, as well as the averments 
in the plaint, that it was executed in dis- 
charge of two deposit letters, Ex. A-4 and 
A-6 dated 18-11-1955 for Rs. 8006-12-6 
and Rs. 18485-2-3 respectively. It is 
clear from the recitals in Ex. A-6 and the 
evidence that it was executed in discharge 
of an earlier deposit letter Ex. A-2 dated 
2-4-1947 execute by Kasi Chettiar in 
favour of the Panni In respect of these 
specific recitals in paragraph 5 of the 
plaint about the deposit letters Ex. A-4 and 
A-6, the only plea of the defendant in his 
written statement is that the recitals of con- 


sideration in the mortgage deed are fictitious 
_ and false, that the plaintiff and her father 


had no means to enable the plaintif to 
deposit moneys with her husband and that 
he denies that any money of the plaintiff 
was deposited with the husband Kasi Chet- 


tiar. PW. 1 Chinnian Chettiar is the 
nearest pangali of Kasi Chettiar. He has 
attested the suit mortgage Ex. A-l. He 


stated that the deposit 
written and signed by Kasi Chettiar. But 
he admitted in cross-examination that he 
was not present at the time of the writin 
of Ex. A-2, In fact, the plaintiff admitted 
in cross-examination that at the time of 
writing of Ex. A-2, no other adult was pre- 
sent except the writer. D. W. 1 Venkata- 


| ALR: 
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etter Ex. A-2 was 
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chalam Chettiar admitted in cross-examima- 
tion that the handwriting in Ex. A-2 is that 
of his father-in-law Kasi Chettiar. PW. 1, 
Chinnian Chettiar, has attested the endorse- 
ment of discharge Ex. A-3 made on Ex. A-2, 
when it was discharged by the execution of 
Ex. A-6. P. W. 1 has attested Ex. A-6. 
On the same date, Kasi Chettiar executed 
Ex. A-4 and it was also attested by P. W 1 
Exs. A-5 & A-7 are the endorsements mede 
on Exs. A-4 and A-6 respectively when they 
were discharge by the execution of the suit 
mortgage Ex. A-I. P. W. 1 denied the sug- 
gestion Exs. A-4 and 6 were got up to swp- 
ort the recitals in Ex, A-l. But it should 

e noted that there is no plea in the writen 
statement of the defendant that Exs. A-4 
and A-6 are ante-dated documents. The exe- 
cution of Exs. A-4 & A-6 has been proved 
by the evidence of P. W. 1 Chinnian Chet- 
tiar, who has attested them, and it corro- 
borates the evidence of the plaintiff. 


2. The defendant Arunachalam 
Chettiar is the brother of the second wife of 
Kasi Chettiar and he purchased the hy3o- 
theca in a Court auction sale held in exe- 
cution of the decree in O. S. 18 of 1960, on 
the file of the District Munsif Court, Deva- 
kottai, subject to the suit mortgage. {is 
plea is that the suit mortgage is not sap- 
ported by consideration. We have already 
referred to his plea that neither the plein- 
if nor her parents had means to dep»sit 
moneys with Kasi Chettiar. 

sriti o sea “eee Brae 
(Discussion of evidence omitted), 

3. In these circumstances, it is im- 
possible to rely on the evidence o 
the defendant and his witness, that the 

laintif had no means to advance loans to 
he husband and that the suit mortgage is 
therefore not supported by consideratior. 


4, It is clear from the recitals in 
Ex. A-4 that Kasi Chettiar received various 
amounts on different dates and that on the 
date of Ex. A-4, the amount owed by him 
to the plaintiff came to Rs. 8006-12-6. Out 
of this amount, a sum of Rs. 1800 repre- 
sents the value of 24 sovereigns belonging 
to the plaintiff and the balance represents 
amounts withdrawn on various dates from 
the account of the plaintiff in the Incian 


Bank, Karaikudi. The plaintiff has procuc- 
ed her pass book, Ex. A-9. She has also pro- 
duced the discharged promissory note 


Ex, A-10 executed by her in favour of the 
Indian Bank and the letter Ex. A-11 sent 
by the Bank to her acknowledging the re- 
cepit of pass book and cheques to secure 
the loan and the credit slip Ex..A-12 sent 
by the Bank. The learned trial Judge has 
rightly believed the evidence of the phin- 
tiff that the moneys belonged to her enly 
and that she had drawn the moneys and 
aid them to her husband, as acknowledged 
by Kasi Chettiar in the deposit letter 
Fx. A-4. He also accepted the evidence of 


the plaintiff that she got 75 varahans of gold 


Visalakshi v. Arunachalam 


[Prs. 1-6] Mad. 175 


bars from: her mother at the time of her 
father’s death and we have already referred 
to it. Thus there can be no doubt about 
the truth of the recitals in Ex. A-4. We 
see no sufficient ground to differ from the 
finding of the trial Court, that the entire 
consideration under Ex. A-4 had passed. 

ates ee aaas eres a » 0's) 

(Discussion of evidence omitted). 

For the foregoing reasons, we find that 
the suit mortgage is fully supported by con- 
sideration and it is valid. 


_ oe An untenable contention was 
urged in the lower Court that the 
suit mortgage got extinguished and as the 
poai became a heir of Kasi Chettiar, in 
airness, it should be stated that this con- 
tention was not urged by Sri R. Gopala- 
swami Iyengar in this Court. This is not 
a case where the plaintiff has acquired in 
whole or in part the share of a mortgagor 
to invoke the last clause of S. 60 of the 
Transfer of Property Act. There could be 
no extinguishment of a mortgage either com- 
pletely or in part only if there is merger of 
title. If the plaintiff had succeeded to the 
estate of Kasi Chettiar as the sole heir, she 
could not obviously enforce the mortgage 
debt due to her against the hypotheca in- 
herited by her absolutely. If the plaintiff 
inherited a share in the suit property as a 
heir of her husband Kasi Chettiar, the inte- 
grity of the mortgage would have been bro- 
ken and she would even then be entitled to 
recover the share of the mortgage payable 
by the other sharers; It is usual in such 
cases for the heirs of a person to partition 
the estate of the deceased after making 
provision for his debts. Thus if the heirs 
of Kasi Chettiar effected a partition and the 
suit hypotheca was allotted to one of the 
heirs,” subject to his discharging the suit 
mortgage, the heir who gets the property 
cannot dispute his liability for discharging 
the mortgage. In this case, the property 
has been purchased by the defendant in a 
Court auction and subject to the suit mort- 
gage and there is therefore no question of 
the suit mortgage being extinguished. 

6. The learned advocate for the 
plaintiff contended that the defendant having 
purchased the suit house subject to the suit 
mortgage, he cannot be allowed to plead 
against the validity of the mortgage and 
that the finding of the trial Court to the 
contrary is incorrect. Order XXI, Rule 62, 
C. P. C. is as follows: 


“Where the Court is satisfied that the 
proper! is subject to a mortgage or charge 
in favour of some person not in possession 
and thinks fit to continue the attachment, 
it may do so, subject to such mortgage or 
charge.” 

At page 1112 of Mullah’s Civil Procedure 
Code, 18th Edn. -Volume 2, the words “sub- 
ject to a mortgage” in the above rule have 
ieee commented in the following terms: 

. “The Code clearly makes a distinction 
between the case in which property is ex- 


176 Mad. [Prs. 6-9] 


pressly sold subject to a mortgage and the 
case in which notice of an alleged mortgage 
is given in the proclamation of sale. The 
former is provided for by the present rule, 
and the latter by R. 66 below. In the for- 
mer case, the Court, after being satisfied of 
the existence of the mortgage sells only the 
judgment-debtor’s equity of redemption, that 
- is to say, the purchaser buys the property 
subject to the mortgage. In the latter case, 
he buys the property with notice of the 
mortgage and subject to such risk as the 
notice might Fa the executing court 
does not decide whether the mortgage sub- 
sists or not, Such being the case, if there 
is in reality a subsisting mortgage, then the 
purchaser has to redeem it. If, on the 
other hand, the mortgage specified in the 
proclamation of sale turns out invalid, the 
urchaser acquires the prope free from 
ability, for the mortgage. e point to 
be noted is that mere notice of an alleged 
mortgage in the proclamation of sale does 
not preclude the pe from questioning 
the validity of the mortgage. But if the 
property is sold subject to a mortgage under 
this rule, the auction purchaser cannot chal- 
lenge the validity and existence of the mort- 
gage. Where the question is whether an 
order made on an application of the mort- 
gagee is one directing a sale of the property 
subject. to the mortgage, or whether it is 
one merely notifying it, the answer to it 
must depend on whether there has been a 
judicial determination of the truth of the 
mortgage and of the amount payable there- 
on. 


T: In Daso Polai v. Narayana Patro 
ILR 57 Mad 195 = (AIR 1933 Mad 879) it 
has been held by a Bench of this court that 
the Civil Procedure Code makes a clear dis- 
tinction between a case where property is 
sold subject to a mortgage as under O. XXI, 

62, C. P. C., and a case in which notice 
of an alleged mortgage is given in the pro- 
clamation of the sale as under Order XXI 
Rule 66, that in the former case, the Court 
is satisfied of the existence of the mortgage 
and sells only the judgment debtors equity 
of redemption and the purchaser has to re- 
deem the mortgage. and that in the latter 
case, the purchaser buys the property with 
notice of the mortgage subject to such risks 
as the notice might involve, in other words, 
the executing court does not decide whether 
the mortgage subsists or not and the pur- 
chaser is not precluded from que toning 
the validity of the mortgage. It appears 
from that case that by a note in the sale 
proclamation the decree-holder intended to 
five notice of the mortgage which he 

ought was prima facie valid. It was held 
that he was not precluded from questioning 
the validity. of the mortgage. t is clear 
from page 200 of the decision that there 
was nothing on the record in that case to 
show that the executing Court decided whe- 
ther the suit mortgage subsisted or not and 
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mortgage, as required under Order XXI 
Rule 62, C. P. C. The appellant in that 


case filed a suit on a mortgage which he 
himself had pleaded in a prior proceeding 
as having merged and completely extin- 
guished by a sale deed in his favour. It 
was held in the decision that the respon- 
dent-defendant who became the owner of 
the property as the decree-holder auction 
pure aser in a prior suit was not precluded 
y an admission in the sale proclamation 
that the property had been sold subject to 
the mortgage on which the appellant filed 
t 


a 


the sui 


Chekku v. Parvathi, 1956-2 
(ATR 1956 Mad 634) the 
above decision and other decisions have 
been referred to and it has been held that 
a purchaser of a property which is under 
mortgage is not precluded from’ impeaching 
the validity of the mortgage unless he has 
purchased the same subject to the mortgage 
or has undertaken to discharge it. 
clear from the decision that the mere men- 
tion in the sale certificate of the existence 
of the mortgage does not preclude the auc- 
tion-purchaser from contending that the 
mortgage is not valid and binding as the 
executing Court does not decide whether the 
mortgage subsists or not. In Govinda Mo- 
hapatra v. Venkatakrishnayya, AIR 1950 
Orissa 6, it has been held that the question 
whether an order of the executing Court 
mentioning in the sale proclamation that 
the attached property was to be sold “sub- 
ject to mortgage” has the effect of so selling 
the property or has the effect of selling it 
with notice of the mortgage, depends upon 
the circumstances of the case and the cons- 
truction of the order and that the question 
always depends upon whether the existence 
of the mortgage and the amount due under 
it have been judicially determined. 


9. In this case, the sale certificate 

Fix. B-L in favour of the defendant shows 
that the sale is subject to the suit mortgage. 
In O. S. No. 18 of 1960 on the file of the 
District Munsif Court, Devakottai, the suit 
property was brought to sale by the plain- 
tifs son-in-law as the assignee decree-holder 
impleading the heirs of Kasi Chettiar, in- 
cluding the plaintiff, as defendants. It is 
true in the execution petition filed in the 
said suit the plaintifs son-in-law has stated 
that the encumbrance of the suit prope 
will be intimated later, The evidence of 
the plaintiff is that her son-in-law did not 
know of the mortgage in her name. Even 
assuming that the plaintiffs son-in-law knew 
the suit mortgage, no adverse inference 
could be drawn from the mere fact that he 
promised to mention the encumbrance later. 
He produced the encumbrance certificate, 
which disclosed the suit mortgage. Ex. A-14 
shows that the learned District Munsif has 
passed the following order in E. P. 807 of 
ae eve ag an Siar file of the 
istrict Munsif Court, Devakottai, “property 
has to be sold subject to encumbrance. Pro- 
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clamation and sale on 8-1-1962.” It is an 
undisputed fact that in the proclamation of 
sale, the suit property was brought to sale 
subject to the suit mortgage. Thus this is 
not a case where the suit mortgage was 
merely notified under Order XXI, Rule 66, 
C. P. C. But this is a case where the suit 
property has been ordered to be sold and 
actually sold subject to the suit mortgage. 


It is clear from Mulla’s Com- 
entary on Order XXI, Rule 62, C. P. C., 
and the decisions referred to above -hat 





about the mortgage as : 
Court must be 


sale proclamation by the decree-holder that 
he intended to give notice of a ley 
which he thought was prima facie valid. 
We have already referred to the observa- 
tions at page 200 of the decision that there 
is nothing on’ the record to show that the 
executing Court decided whether the suit 
mortgage subsisted or not and ordered at- 
tachment and sale subject to the mortgage 
a eau under Order XXI, Rule 66, 
cision that the decree-holder in that case 
gave also notice of other encumbrences 
which in view were invalid and thet he 
is therefore not precluded from questioning 
the validity of the suit mortgage in that 
case. In 1956-2 Mad LJ 848 = (AIR 1956 
Mad 634) it has been held that the mere 
mention in the sale certificate of the 2xist- 
ence of the mortgage does not preclude 
the auction purchaser from contending that 
the mortgage is not valid and binding as 
the executing court does not decide whether 
the mortgage subsists or not. But in this 
case, the plaintiff, Visalakshi Achi, the mort- 
gagee, was the fifth defendant in that suit. 
The heirs of the mortgagor Kasi Chettiar 
were on record. The decree-holder in that 
suit, who will be interested in denying the 
mortgage in order to get the decree 
amount due to him, has admitted the mort- 
gage. It was under these circumstances,’ the 
District Munsif Court, Devakottai, ordered 
that the property has to be sold subject to 
the encumbrance, namely, the suit mortgage. 
As there were no bidders, the upset price 
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was reduced to Rs. 7500, subject to the suit 
mortgage, and the defendant purchased the 
property for Rs. 12,300, subject to the suit 
mortgage. The defendant went to the ex- 


tent of pleading ignorance whether the sale 


in his favour was subject to the suit mort- 
gage. He denied the suggestion that the 
suit property was worth Rs. 45000, He went 
to the extent of stating that he purchased 
the suit prope knowing that the suit 
mortgage was sham. He stated that the 
suit house was worth Rs. 15000 and that 
he purchased it for Rs. 12,800. D. W. 1 
also stated that the suit house was not worth 
Rs. 40,000 or Rs. 50,000, that it was worth 
only Rs. 15,000 and that the defendant pur- 
chased it for Rs. 12000 and odd. ‘The 
amin’s valuation was Rs. 25,000. The up- 
set price for the suit house was fixed at 
Rs. 15,000 and reduced to Rs. 7500 only 
‘on account of the suit mortgage. As point- 
ed out in AIR 1950 Orissa 6 at p. 16, it is 
not nee ny that the decision that the pro- 
perty should be sold subject to the mort- 
gage should be passed on a claim by the 
mortgagee under Order XXI, Rule 58, 
. as the mortgagee will have no 
cause of action for such a claim if the par- 
ties to the execution acknowledged and gave 
effect to the mortgagee’s rights. It had 
been rightly held in the decision that the 
test is whether the matter has been judicial- 
ly determined as between the parties then 
before the Court. _ It should be noted 
that it was decided in that case that pro- 
perly construed the order of the District 
Judge, though passed on a petition purport- 
ing to be under Order XXI, Rule 66 and 
Section 151, C. P. C. it was none the less 
an expression of judicial adjudication and 
that in the context of the circumstances it 
should be construed as one. under O. XXI, 
Rule 62, C. P. C, It is clear from the 
several decisions referred to above that the 
order of the executing Court in this case is 
also a judicial order that the sale shall be 
subject to the suit mortgage. Hence the 
defendant cannot be allowed to plead 
against the validity of the mortgage. 


I1. Sri R. Gopalaswami Iyengar for 
the defendant urged that the burden of 
proof is really on the plaintiff to prove that 
the suit mortgage is supported by considera- 
tion. He referred to some decisions in 
support of his contention as to the burden 
of proof. In Bisheswar Dayal v. Harbans 
Sahay, (1305) 3 Mad LT 38 (Cal), it has 
been ‘held that if an action to enforce a 
mortgage security is contested by the mort- 
gagor, the onus lies upon the mortgagor 
who admits execution of the mortgage, or 
against whom the execution of the mortgage . 
has been proved, to prove that the recitals 
as to the payment of consideration for the 
deed .are untrue. But it has been held in 
the decision that where the suit is contested 
by a stranger who denies that the Lond 
was executed and also asserts that there 
was no consideration for the mortgage, the 
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onus is upon the mortgagee to prove the 
same. It bas been held in the decision that 
recitals in a deed that consideration has been 
paid is good evidence as against the maker 
and may be presumed to be true, till, at 
any rate, the maker, who has special means 
of knowledge, proves it to be mistaken or 
untrue, but that the position of the execu- 
_ tion purchaser, who may be a representative 
in interest of the judgment debtor for cer- 
tain purposes, is obviously different as he 
knows nothing about the deed; he is not a 
party to it and he is entitled to call upon 
the plaintiff not only to prove the execu- 
tion of the deed,’ but also to establish that 
there was consideration for it. This deci- 
sion has been followed in Kumarappan Chet- 
tiar v. Narayanan Chettiar 35 
Ind Cas 455 = (AIR 1917 Mad 
492) by-a Bench of this Court. It has peen 
held in this decision that when a suit upon 
a mortgage is contested by a stranger who 
denies that the bond was executed and also 
asserts that the mortgage was devoid of con- 
sideration, the orus is on the plaintiff to 
prove his case. But this case is distinguish- 
able as the sixth defendant was a purchaser 
in execution of a decree on a prior mort- 
gage and he could not be bound by ad- 
missions made by the mortgagor in-a sub- 
sequent mortgage. It is really unnecessary 
in this case to go into the question how 
far the defendant is a representative in 
interest of the mortgagor Kasi Chettiar and 
to what extent he will be bound by the 
admissions made by Kasi Chettiar as to the 
truth of the consideration of the suit mort- 
gage at the time when he had proprietary 
interest over the suit property for the fol- 
lowing reasons. But parties have adduced 
evidence and the question of the burden 
of proof is no longer of any importance in 
deciding this case. In view of our finding 
that the defendant purchased the suit pro- 
perty subject to the suit mortgage and also 

at the suit mortgage is supported by con- 
sideration, it is really unnecessary to go 
into the question whether the burden of 
proof is on the plaintiff to prove considera- 
tion or for the dependant to prove want of 
consideration. 


For the foregoing reasons, the decree 
and judgment in O. S. No. 48 of 1962, on 
the file of the Sub-Court, Devakottai, in 
favour of the plaintiff, are confirmed and 
App. No. 730 of 1968 is dismissed with 
costs. In view of our finding that the de- 
posit letter Ex. A-2 is fully supported by 
consideration, we set aside the decree and 
judgment in so far as they are against the 
plaintiff, with the result the suit is decreed 
as prayed for with costs. App. 755 of 
1963 is allowed with costs. 


Order accordingly. 
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YS. Kothandapani Naidu, Appellant v. 
P. Venkatachala Gounder and others, Res- 
pondents. 


Appeal No. 214 of 1964, D/- 11-3- 
1971, against decree of Sub J., Cuddalore 
in O. S. No. 99 of 1960. 


Partnership Act (1932), S. 4—“Partner- 
ship” —~ Partnership to carry on trade in 
lorries —- Where the firm is the owner of 
Jorries and operating them, the partnership 
cannot be regarded as illegal merely be- 
cause the permits in regard to them stood in 
the name of partners. Case law. discussed. 

(Para 11) 

Cases Referred: Chronological Paras 
(1970) 1970-1 Mad LJ 482 = 73 ITR 

SIl, Ramanatha Chettiar v. Commr. 

of Income-tax 
(1969) AIR 1969 SC 493 (V 56) = 

1969-2 SCR 896, Viswanatha Pillai 

v. Shanmugham Pillai ll, 13 
(1967) AIR 1967 Mad 100 (V 54) = : 

1965-1 Mad LJ 363, Viswanatha 

Pillai v. Shanmugham Pillai 
(1965) AIR 1965 SC 1703 (V 52) = 

55 ITR 651, C. I. T., Gujarat v. 

A. Abdul Rahim and Co., Baroda 19 
(1963) AIR 1963 Mad 413 (V 50) = 

1963-2 Mad LJ 20, Varadarajulu 

Naidu v. Thavasi Nadar 10, I 
(1962) AIR 1962 Cal 569 (V 49) = 

Nural Hasan v. Amir Hasan 
(1936) AIR 1986 Mad 5 (V 28) = 48 

Mad LW 218, Muniswami Naidu v. 

Thandararaya Mudaliar 12 
(1918) AIR 1918 PC 140 (V 5) = 

ILR 46 Cal 566, Gur Narayan v. 

Sheolal Singh 12 


K. S. Naidu and R: Desabandhu, for 
Appellant; R. Ramamurthi Iyer, R. Srini- 
vasan, N. nachalam an S. Swami 
Kannu, for Respondents. 


V. RAMASWAML, J.:— The plaintiff is 
the appellant. He filed O. S. No. 99 of 
1960 on the file of the learned Subordinate 
Judge of Cuddalore praying for a prelimi- 
nary decree for taking accounts of a dissolv- 
ed partnership, to appoint a duly qualified 
auditor as Commissioner to take charge of 
the accounts, and to pass a decree in favour 
of the plaintiff for the amount found due 
to him, or in the alternative to pass a de- 
cree in favour of the plaintif for the 
amounts advanced by him to the defendants 
for the business with interest at 6 per cent. 
per annum from the date of plaint and for 
costs. - 


2. The plaintiff's case was this. The 
sear is a landlord residing in Uyyakon- 
avi village. Defendants 1 and 2 were his 
close friends. They were doing jewellery 
mart and shroff business at Vridhachalam. 
The third defendant is the undivided brother 
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of the first defendant. The fourth dejen- 
dant is the undivided brother’s son of the 
second defendant. The second defendant is 
the son-in-law of the first defendant. 


3. About the end of 1956 deten- 
dants 1 and 2 persuaded the plaintiff to 
agree to commence and conduct a lorry ser- 
vice business and motor workshop in part- 
nership with them, each of them contribut- 
ing an initial capital of Rs. 25,000. Dezen- 
dants 1 and 2 further represented that they 
would themselves conduct and manage the 
business and maintain regular accounts, and 

ay the plaintiff one third share of the pro- 
its of the business. The plaintiff agreec to 
enter into the partnership and paid Rupees 
26500 in three instalments as his contrbu- 
tion of the initial capital as ae abe by the 
defendants 1 and 2. The plaintiff is not 
aware whether the defendants 1 and 2 also 
contributed the same initial capital. He 
trusted defendants 1 and 2 so much that he 
did not acquaint himself as to how the 
business was being conducted. At the com- 
mencement of the lorry service, four lorries 
were purchased from “Sri Kamakshianama 
Bus service”, Vridhachalam for the the 


partnership. As defendants 1 and 2 were 
each having independent jewelle mart 
shop and shroff business at Vridhachalam 


in their names, they had one lorry register- 
ed in the name of the third defendant 
(brother of the first defendant), two lorries 
in the name of the 4th defendant (brother’s 
son of the 2nd defendant) and one lorre in 
the name of the plaintiff. Though the lor- 
ries were thus : 
the 3rd and 4th defendants and the piain- 
tiff they really belonged to and were the 
assets of the said partnership firm. For the 
same reason the accounts of the business 
was mentioned under the vilasam of S. K. K. 
representing the initials of persons in waose 
names the lorries had been registered. 


4. The lorry service and the motor 
on Ist Janu- 
ary 1957 and as stated supra the first de- 
fendant was managing the said partnershi 
business. Account books were maintaine 
by him written by the clerk appointec. by 
him therefor and by a clerk employed in 
his own jewellery mart. Lorries were put 
on service on Ist January 1957. This went 
on tll 15-2-1958, 


5. On 15-2-1958 the second defen- 
dant took over the management and coatrol 


of the lorry service business and motor 
workshop and changed the name into 
“Rajendran” and “Dhanalakshmi” Motor 


workshop respectively. “Rajendran” teing 
his Heo das and “Dhanalakshmi Motor 
Workshop” being derived from his jewellery 
mart “Dhanalakshmi Jewellery mart” The 
name “Dhanalakshmi Motor Works” was 
subsequently changed into “Mani Motor 
Works”. The second defendant was con- 
ducting the plaint partnership business and 
maintaining the accounts of the partnership, 


registered in the names of’ 
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He was in management of the two busi- 
nesses till about 30-9-1958. The plaintiff 
did not know anything about the nature and 
extent of the earnings in the lorry business, 
nor did he draw any amount, nor did he 
look into the accounts of the business. He 
bona fide believed that the defendants were 
conducting and managing the business pro- 
perly and to the benefit of all the parties. 
As the plaintiff was not paid any amount by 
way of profits as and for his share in the 
partnership business and as the defendants 
were giving evasive answers when the plain- 
tiff called upon them to render an account, 
misunderstanding arose between the plain- 
tif and the defendant and the matter was 
then orally referred to the decision of a 
Panchayat consisting of P. Ws. 4, 5, 6 and 
10. As agreed to by the parties before the 
panchayatdars the partnership was dissolv- 
ed on and from 1-10-1958 and the four lor- 
ries belonging to the partnership were auc- 
tioned. The plaintiff purchased one lorry 
and the workshop. The defendants pur- 
chased in the name of the fourth defendant 
the remaining three lorries. The Pan- 
chayatdars requested the defendants to pro- 
duce the accounts. the second defendant 
produced only some of the account books 
and files of the partnership but not the 
complete set of accounts. The plaintiff re- 
peatedly asked the defendants to produce 
all the account books before the Panchayat- 
dars and to pay the amounts due to him on 
taking accounts, but the defendants evaded 
doing so. Hence he has filed the suit pray- 
ing for the reliefs set out above. 


6. The defendants filed separate 
written statements. The Ist and 2nd de- 
fendants denied that they were partners in 
the suit partnership and stated that they 
never managed the suit poen The 
3rd defendant pleaded at a partnership 
was formed by the plaintif, the 4th defen- 
dant and himself, that the first defendant as 
manager of the 3rd defendant and as his 
elder brother asked the 8rd defendant to 
join with the plaintiff and the 4th defendant 
in the geo emip, that the first defendant 
advanced the necess capital therefor and 
that he continued to be a partner only till 
31-5-1958. He further contended that the 
partnership of defendants 8 and 4 and the 
plaintif functioned from 1-1-1957 to 31-3- 
1958, that differences arose and the 8rd de- 
fendant left the partnership and a fresh 

artnership was run between only the 4th 
efendant and the plaintif. He also claim- 
ed certain amounts as due to him from the 
partnership as and by way of his share of 
the profit. 


7. The 4th defendant filed a writ- 
ten statement supporting the claim of the 
plaintif and admitting that the allegations 
in the plaint were true. He stated that the 
partnership was originally started between 
the plaintif as one party, defendants 1 and 
8 as the second party and defendants 2 and 
4 as the third party, that one share capital 
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was contributed in the name of the 3rd de- 
fendant but the joint family of defendants 1 
and 3 was the real partner, that similarly 
the joint family of defendants 2 and 4 
was the real partner but the contribution of 
capital was made in the name of the 4th 
defendant. It was his further case that the 
second defendant alone was in possession of 
the accounis. 


8. The first defendant filed an addi- 
tional written statement on 24-9-1960 alleg- 
ing that since the lorries were not registered 
in the name of the partners, the partnership 
was illegal under the Motor Vehicles Act 
and. that therefore the plaintiff cannot sue 
for taking accounts of an illegal parter- 


ship. sim contention > was 
raised the second defendant 
also. The second defendant also filed 


an additional written statement controver- 
ting the main allegations in the 4th defen- 


dants written statement and stating that all: 


his properties were his self-acquisitions and 
that he had nothing to do with the suit 
partnership. 


9. The plaintiff also filed a reply 
statement and also amended the plaint con- 
tending that the suit partnership was not 
illegal and that he was entitled to a decree 
as prayed for. 


10. The learned Subordinate Judge 
framed as many as 17 issues and came to 
the conclusion that defendants 1 and 2 were 
the real partners of the suit business alon 
with the plaintiff, that defendants 3 and 
respectively were name-lenders for defen- 
dants 1 and 2, that the 8rd defendant did 
not leave the partnership on 81-3-1958 as 
contended by him, that the 2nd defendant 
was in actual management and possession 
of the suit partnership accounts on 1-10- 
1958 and that the suit partnership was dis- 
solved on 1-10-1958. But he held relying 
on the decision reported in Varadarajulu 
Naidu v. Thavasi Nadar, 1963-2 Mad LJ 
20 = (AIR 1968 Mad 418) and some ear- 
lier decisions that the suit partnership was 
illegal and hence the suit itself was not 
maintainable. He further held that the 
plaintiff was not entitled even to the return 
of the sums advanced by him. On 
alternative relief he gave a finding that, 
if the plaintiff were in law entitled to re- 
cover the original contribution, the suit was 


in time. He, accordingly, dismissed the 
suit and the claim of the 8rd defendant 
with costs. i 

ll. Learned counsel for the appel- 


lant contends that the view of the trial 
court that the suit was not maintainable 
on the ground that the suit partnership was 
illegal is not correct and that the decision 
of this court in 1963-2 Mad LJ 20 = (AIR 
1968 Mad 413) and relied on by the trial 
court in support of its view has since been 
overruled by the Supreme Court in Viswa- 
natha Pillai v. Shanmugham Pillai, AIR 
1969 SC 493. The defendant pleaded that, 
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since for one lorry the permit was in the 
name of the plaintif, for’ another lorry 
in the name of the 8rd defendant and for 
two other lorries in the name of the 4th 
defendant, and since the permits were not 
in the names of all the partners, even if de- 
fendants 1, 8 and 4 were partners, the 
pee was illegal, and alternatively, 

at if defendants 1 and 2 are considered 
to be pee as claimed by the plaintiff, 
since the permits were not in the name 
of the partnership and some of them were 
in the names of defendants 3 and 4, who 
were not the real partners, the partnership 
was illegal and that therefore the suit was 
not maintainable. The Supreme Court in 
AIR 1969 SC 493 which is an appeal from 
the decision of this court in Viswanatha v; 
Shanmugham, 1966-1 Mad Lf 368 = (AIR . 
1967. Mad 100), held that there was nothing 
in the Motor Vehicles Act, which expressly 


to distinguish this judgment on the ground 


that it related to a contract carriage and 
not a lorry which is a public carrier. It 
would be seen that some of the decisions 
relied on by the courts for their view in 
the decisions in 1968-2 Mad LJ 20 = (AIR 
1963 Mad 418) and 1966-1 Mad LJ 363 = 
(AIR 1967 Mad 100) which were overruled 
related to carrying on trade in Jorry for 
which pomi was issued in the name of 
one of the partners alone. In Ramanatha 
Chettiar v. Commr. of Income-tax, 1970-1 
Mad LJ 482, a Division Bench of this 
court held that the principle of the judg- 
ment of the Supreme Court above referred 
to would be clearly ap licable where the 
firm was the owner of lorda and operating 
them and that the partnership could not 
be regarded as illegal, merely because the 
permits in regard to them stood in the 
names of third parties. We are therefore] ` 
clearly of the view that the -suit partner- 
ship was not illegal and. that the suit was 
maintainable.. We accordingly- reverse the 
finding of the lower court. on this aspect. 


12. Learned counsel for the first 
and second respondents wanted to support 
the decree of dismissal of the suit challeng- 
ing the finding of the trial court that the 
first and second respondents were the real 
partners and that the 8rd and 4th respond- 
ents were mere namelenders. We may at 
once state that the findings of the courts 
below on these issues are based on a 
volume of documentary and oral evidence. 
We do not consider it necessary to deal 
in detail with the entire documentary evi- 
dence as we are confirming the findings of 
the courts below. We will discuss only a 
few of. the relevant documents and relevant 
portions of the oral evidence on this aspect. 
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(Discussion of facts and evidence omitted). 
Thus the oral evidence and the documents 
clearly establish that the first and second 
defendants were the real partners and that 
the third and fourth defendants were mere 
namelenders. Learned counsel for the first 
defendant contended that there is no such 
thing as benami partnership known to law 
and actually it is inconsistent with one of 
the main principles of partnership, namely, 


that one partner is an agent of the .cther 
partners. We are unable to follow this 
argument. What we have found is that 


the first and second defendants were the 
real partners along with the plaintiff. Once 
we come to the conclusion that the part- 
nership consisted of the plaintiff and the 
first and second defendants how the prin- 
ciples of partnership could not be applied 
to them is not understandable. The third 
and fourth defendants were never partners 
on our finding that the first and second de- 
fendants were the real partners. It - has 
been held in Muniswami v. Thandavaraya, 
AIR 1986 Mad 5 that where a contract was 
signed by one person only the evidence to 
show that another was also a Pay to such 
an arrangement or was bound by it was 
admissible. In Nurul Hasan v. Amir 
Hasan, AIR 1962 Cal 569 it was held that 
it could not be contended that bus-ness 
could be carried in benami with a -hird 
party, that the share in the partnership was 
a property and that the ostensible pa-tner 
might very well be not the real partner- 
but only a benamidar of the real partner. 
In AIR 1969 SC 498, it was held: 


“In India benami transactions are re- 
cognised and not frowned upon (See Gur 
Narayan v. Sheolal Singh, ILR 46 Cal 
566 = (AIR 1918 PC 140). In C. L T. 
Gujarat v. Abdul Rahim and Co., 55 ITR 
651 = (AIR 1965 SC 1708) it was held by 
this court that the registration of the part- 
nership deed under Section 26-A of the 
Indian Income-tax Act, 1922, could nct be 
refused on the ground that K was the be- 
namidar of V.” 


Therefore, there is no substance in 
argument of the learned counsel for 
respondents. 


13. The court below having found 
that the first and second defendants were 
the real partners and that the first defen- 
dant was writing letters and taking an 
active part in the beginning of the partner- 
ship, held that the second defendant was 
in actual management on 1-10-1958. We 
are of the view that both the first and 
second defendants were in management of 
the partnership business for the reason, 
which persuaded us to hold that the first 
and second defendants were the real part- 
ners. We, therefore, modify the finding of 


the 


the trial court on this aspect. 


14. No other point has been argu- 
ed in this appeal. In the result, we allow 
the appeal with costs. There will accord- 
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ingly be a preliminary decree for taking of 
accounts of the dissolved suit partnership. ` 
Appeal allowed. 
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_ .GOKULAKRISHNAN, J. 


A. A. Abdul Rasheed, Appellant v: 
L. M. Basheer Ahmed Rowther and ano- 
ther, Respondents. 


A. A. O. No. 297 of 1971, D/- 18-10- 


1971, against order of Sub-J., Thanjavur, 
D/. 9-8-1971. 
Civil P. C. (1908), 0O. 39, R. I — 


Sg of temporary - injunction — Princi- 
ples. 

The grant of a tempo injunction is 
a discretionary order for "the purpose of 
maintaining the status quo and to protect 
the interests of parties pending disposal of 
the suit. No doubt the balance of conve- 
nience and the judicial discretion are the 
key-notes in the matter of disposing such 
interlocutory applications. As regards the 
balance of convenience a lessee who conti- 
nues to be in po n after the expiry 
of the period of lease, has strong poss 
to have his possession protected till the 
disposal of the suit, in which he seeks to 
get the suit properties for himself by means 
of the prayer for specific performance. 
Therefore, an injunction must be granted to 
protect his possession when the opposite 
party tries to dispossess him. AIR 1962 
Mad 149, Distinguished. 
(Paras 6, 7) 


Cases Referred . Chronological Paras 
(1962) ATR 1962 Mad 149 (V 49) = 

(1962) 1 Mad LJ 883, Alagi Ala- 

melu Achi v. Ponniah Mudaliar 6 


T. R. Srinivasan and K. Ramanathan, 
for Appellant; V. Ratnam, for Respondents. 


JUDGMENT:—— The petitioner herein 
filed I. A. No. 276 of 1971 in O. S. No. 65 
of 1971, on the file of the Court of the 
Subordinate Judge, Thanjavur, under Order . 
XXXIX, Rule 1, C. P. C., praying to pass 
an order of ad interim injunction restraining 
the respondents from entering upon the suit 
properties and disturbing his peaceful pos- 
session and enjoyment of the same till the 
disposal of the suit. The trial court dis- 
missed that application. Aggrieved by the 
said order, the petitioner has filed the pre- 
sent appeal. . 

2. The petitioners suit is for spe- 
cific performance of a contract to execute 
a sale deed by the respondents in favour 
of the petitioner and for a permanent in- 
junction. The suit poore consist of 
two items, of which the first item measures 
99 cents and the second item measures 29 
cents.. The first respondent is the owner 
of these properties, and the appellant had 
taken a lease thereof for the purpose of 
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running a cinema theatre. Ex. A-1 dated 
5-3-1966 is the lease deed in favour of the 
appellant for a period of five years. Ex. 
A-2, dated 17-9-1968 is the -agreement for 
sale of these items to the appellant by the 
first respondent. It is on the basis of Ex. 
A-2 that the plaintiff-petitioner has come 
forward with the suit for specific perform- 
ance and for injunction. Since he is al- 
ready in possession of the suit properties 
as lessee, he has the advantage of that pos- 
session before seeking to specifically en- 
force the agreement Ex. A-2. Since he 
apprehended interference by the respon- 
dents, he filed not merely the suit for spe- 
cific performance and permanent injunction 
but has come forward with I. A. 276 of 
1971 for an ad interim injunction. 
second defendant in the suit has purchased 
the first item of the suit properties under 
the original of Ex. A-7 dated 16-2-1970, 
which is admittedly subsequent to the alleg- 
ed agreement Ex. A-2. It is stated by the 
second defendant that he has got an agree- 
ment to purchase the second item of the 
suit properties also. The first defendant 
disputes the genuineness of the agreement 
Ex. A-2. But the same being the subject- 
matter of the suit, it need not be discussed 
and considered here. 


3. It cannot be disputed that the 
appellant came on the suit lands only as 
a lessee. No doubt, the period of that 
lease has expired. Even though the res- 
pondents allege that the appellant has 
abandoned possession of the suit properties 
the appellant claims to be in actual posses- 
sion thereof. The trial court while dispos- 
ing of the interlocutory application did not 
advert as to who is in actual possession of 
the suit properties. The trial court seems 
to have doubted the genuineness of the 
agreement under Ex. A-2 at the stage of 
the interlocutory application itself and has 
further observed that after the lease under 
Ex. A-l, which has expired on 1-7-1971, 
the appellant has no legal right to continue 
in possession of the suit properties. It is 
not for the respondents to take the law 
into their own hands to dispossess the ap- 
pellant when especially he has come for- 
ward with a case of actual possession on 
his part in seeking to specifically enforce 
the agreement under Ex. A-2, executed by 
the first respondent. 


4, Sri T. R. Srinivasan, learned 
counsel for the appellant, brings to my 
notce I. A. No. 50 of 1971 filed by the 
defendants before the Vacation Judge, 
Thanjavur, praying to restrain the appellant 

om in any way altering,  re-constructing, 
re-erecting the fallen theatre and its allied 
construction. The said application was not 
pressed and consequently the same was dis- 
missed, on the undertaking made by the 
appellant that he will not put up any con- 
struction on the latrine an? booking-office 
and that he will remove the main fallen 
theatre and his things whenever he liked, 
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and no new construction will be put on 
the suit lands. This undertaking is dated 
21-7-1971. From this, Sri T. R. Srinivasan 
states that it is abundantly clear that the 
appellant is in actual possession of the suit 
properties lands and there is no question 
of any abandonment of possession as alleg- 
ed by the respondents, 


5. As regards the Commissioners 
report, both the counsel for the appellant 
and for the respondents treat it as if it is 
in their favour. No doubt, we find in the 
Commissioners report that the theatre has 


fallen down and that it is not in use. But 
it is clear therefrom that the dilapidated 


construction is there and as many as 23 
articles belonging to the appellant ‘are still 
on the suit lands. The Commissioner's re- 
port also. makes it clear that the appellant 
is in possession of the theatre. The trial 
court without properly considering all these 
factual prima facie data, dismissed the in- 
juncfion petition. In my opinion, the trial 
court has completely erred in not properly 
appreciating and discussing the relevant 
acts in dealing with the application for 
temporary injunction under Order 5 
C. P. C. It has been often held that grant 
of temporary injunction is a discretionary 
order for the poene of maintaining the 
status quo and to protect the interests of 
parto pending disposal of the suit. No 
oubt the balance of convenience and the 
judicial discretion are the key-notes in the 
matter of disposing such interlocutory ap- 
plications. Thiru Ratnam, the learned coun- 
sel for the respondents, cannot, jin the 
teeth of the Commissioner’s report and the 
endorsement of undertaking in I. A. No. 50 
of 1971, argue that the appellant has aban- 
doned possession of the suit properties. On 
the other hand, Sri T. R. Srinivasan is able 
to substantiate his contention and satisfy 
the court as to the actual possession of the 
suit lands by the appellant. While passing 
the order under appeal the trial court has 
failed to consider the above main aspects; 
and thereby there is failure of using of 
facie discretion on the part of the Court 
elow. 


6. As regards balance of conveni- 
ence, it is needless to mention that a per- 
son in possession, especially a lessee who 
continues to be in possession after the ex- 
piry of the period of lease, has a better 
case and strong grounds to have his pos- 
session protected till the disposal of the 
suit, in which he seeks to get the suit pro- 

erties for himself by means of the prayer 
or specific performance. Sri Ratnam, the 
learned counsel cites the decision in Alagi 
Alamelu Achi v. Ponniah Mudaliar, 1962-1 
Mad LJ 383 = (AIR 1962 Mad 149) where 
this court has held that a person in wrong- 
ful possession of property is not entitled to 
be protected against the lawful owner by 
an order of temporary injunction. Apart 
from the fact that the said decision was 
rendered at the second appellate stage, it 
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cannot be considered that the appelant 
herein is in ‘wrongful’ possession of the suit 
roperties. Even though the trial court 
as stated that the plaintiff has no -egal 
right to continue in possession- of the suit 


. properties, it cannot be considered that the 


possession the plaintiff has, in respect cf the 
suit lands, is illegal or wrongful, inasmuch 
as he has not been ejected subsequent to 
the expiry of the lease in his favour. The 
respondents have ample remedy to əject 
the appellant by due process of law. It is 
the duty of the court to protect the person 
in possession when the respondents tr7 to 
take the law into their own hands to dis- 
possess him. This does not mean that the 
respondents’ right to file a suit in ejectment 
is in any way stayed by such e of tem- 
porary injunctions. The respondents ars at 
liberty to take out such roceedings in 
court of law, as they may be advised for 
getting possession in legal way. 


7. Sri Srinivasan for the appellant 
also suggests that his client is preparec to 
deposit the arrears of rent due to the first 
respondent. It is for the first respordent 
to avail himself of this opportunity anc file 
necessary petition before the trial couz for 
directing the appellant to deposit the ad- 
mitted rents, since he is prepared to depo- 
sit upto the limit of Rs. 3000 into cour-. 


8. The balance of convenience is 
definitely in favour of thé appellant and his 
possession has to be protected. In view of 
the discussion made above, and in the inte- 
rests of justice, I am of the view thet a 
temporary injunction has to issue against 
the respondents herein in order to protect 
the possession of the appellant of the suit 
properties. 


9. In these circumstances, the civil 
miscellaneous appeal is allowed; but, with- 
out costs. The courts below will expedite 
the hearing of the suits O. S. 65 of 1970 
on the file of the Sub-Court, Tharjavur 
and O. S. 871 of 1971 District Munsif 
Court, Mannargudi and dispose of the same 
before April, 1972. 

Appeal allewed. 
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K. VEERASWAMI, C. J. AND 
RAGHAVAN, J. 


Jayarama Naidu, Appellant v. Tiru- 
pathi and another, Respondents. 

Letters Patent Appeal No. 94 of 1965, 
D/- 28-8-1971 against judgment of Wama- 
krishnan, J. in A. S. No. 178 of 1961 D/- 
17-9-1965. 

Hindu Law — Religious Endovment 
-— Devolution of office — (X-Ref: Coxstitu- 
tion of India, Art. 19 (1)). 

The office of trusteeship to which only 
duties and no beneficial interest are actach- 
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‘dule properties and constituted the 
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ed cannot be regarded as property to which 
the ordinary rules of succession under the 
Hindu Law would apply. The heir of the 
founder or his nominee, be it even the wi- 
dow of the last heir of the founder, would 
be competent to make nomination to such 
an office. A. S. No. 178 of 1961, D/- 17- 
9-1965 (Mad), Reversed. AIR 1971 SC 
891 and AIR 1971 Mad 1 (FB), Rel. on. 
(Paras 8, 4) 
Cases Referred: Chronological Paras 
(1971) ATR 1971 SC 891 (V 58) = 
(1971) 2 SCJ 527, K. A. Samajam 
v. Commr. H. R. and C. E. Hy- 
derabad 
(1971) AIR 1971 Mad 1 (V 58) = 
(1970) 2 Mad LJ 156 (FB), Mana- 
thunainatha Désikar v. Sundaralinga 
(1918) AIR 1918 Mad 1278 (V 5) = 
ILR 40 Mad 612 (FB), Gauranga 
Sahu v. Sudevi Mata 
(1913) 18 Ind Cas 232 (All), Sukh- 
bir Singh v. Nihal Singh 


U. Somasundaram and P. Kothanda- 
raman, for Appellant; R. Gopalaswami Iyen- 
gar and T. R. Srinivasan, for Respondents: 


VEERASWAMI, C. J. :— First defen- 
dant appeals from a reversing judgment of 
Ramakrishnan, J. He alowed the respon- 
dents’ suit for recovery of possession of the 
plaint schedule properties in their capacity 
that they were sole surviving trustees of a 
private family trust under which the pro- 
perties had been endowed. One Srinivasa 
Naidu purchased in 1881 the plaint sche- 
same, 
as we were told, as a trust or endowment 
for performance of certain objects. What 
precisely are the terms of the trust, are yet 
to be ascertained. The founder nominated 
his brother’s son, Nayeena, to succeed him 
as a trustee, but made no further provision 
for devolution. Nayeena died in 1908. 
Parankusam, the son of Srinivasa Naidu, 
succeeded to the office and held it between 
1922 and 1936. He died in 1936 leaving 
his widow Govindammal and a will Ex. B-2. 
He nominated her to be the trustee after 
his lifetime and provided further that she 
might, according to her will and pleasure, 
nominate any one ‘as a trustee to succeed 
her to perform the objects of the trust. She 
accordingly nominated her sister’s son by a 
will and died on 28-11-1958. We may in 
passing notice that because Parankusam was 
a minor, Parthasarathi, the eldest son of 
Sami who was a brother of Srinivasa, held 
the office until 1921. The respondents, 
sons of Ramanujam who was the third son 
of Sami, instituted the suit claiming that 
after the lifetime of Govindammal they 
were entitled to succeed to the trusteeship. 
The first court dismisséd the suit on the 
view that the will of Govindammal dated 
17-8-1955 by which she made the nomi- 
nation in favour of her sisters son wag 
valid. But on appeal, Ramakrishnan, ¥. 
took a contrary view. 
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2. In our opinion, with due respect | 


to Ramakrishnan, J. his view cannot be sup- 
ported. He has, right through. his judg- 
ment, proceeded on the basis that the trust 
in this case was property. Mr. T. R. Sri- 
nivasan, for the respondents, says that the 
beneficial interest in the trust properties 
was attached to the trusteeship. No such 
suggestion has been made at any stage, 
either at the trial or in the appeal before 
Ramakrishnan, J. The learned Judge took 
the trusteeship itself, irrespective of whe- 
ther the beneficial interest was attached or 
not, as prope and considered that to 
such pro a e rules of succession under 
the Hindu law applied. On that process 
of reasoning he thought that neither Paran- 
« kusam nor Govindammal was competent to 
alienate the office treated as property be- 
longing to the family of Srinivasa. In the 
view of the learned Judge, after the death 
of Govindammal the office of trusteeship 
reverted to the family of the founder which 
meant that the respondents would be en- 
titled to succeed to the office. 


3. It appears to us to be well esta- 
blished by now that a bare trusteeship to 
which only duties are attached which is in 
this part of our country known as Dharma- 
karthaship, is not „property in any sense of 
the term unlike Shebait in Bengal. A. 

amajam’ v. Commissioner, H. R. and C. E. 
Hyderabad, AIR 1971 SC 891 held that 
the office of hereditary trustee was not pro- 
perty within the meaning of Art. 19 (1) (Ð. 
The Supreme Court did not agree with the 
earlier view that such an office was itself 
property within the meaning of the Article 
if no emoluments were attached to it. The 
distinction between a Mahant and a Shebait 
in whose offices are blended not merely 
duties but personal interest in the _ trust 
property on the one hand and a mere office 
of trusteeship to which only duties are at- 
tached, was drawn. In Manathunainatha 
Desikar v. Sundaralinga, 1970-2 Mad LJ 
156 = (AIR 1971 Mad 1) (FB) to which 
one of us was a party, it was held that the 
Dharmakartha or Manager of a temple who 
had no emoluments attached to his office 
but only duties to discharge had no personal 
interest of beneficial character in the insti- 
tution and that the office of Dharmakartha, 
though a mey prized office, could not be 
considered to be property when no mate- 
rial benefits were attached to such an office. 
This conclusion was reached even apart 
from the context of Art. 19 (1) of the Con- 
stitution. It follows, therefore, that the 
approach to the case made by Ramakzish- 
nan, J. as if the office of -trusteeship to 
which only duties are attached and no bene- 
ficial interest attached to the office was it- 
self property, cannot be _ supported. 


4. If the office of trusteeship is not 


property in the sense we have explained 
above, Gauranga Sahu v.  Sudevi Mata 


ILR 40 Mad 612 = (AIR 1918 Mad 1278) 
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(FB) will, in our opinion, govern the deci- 
sion in the instant case. Sir John Wallis, 
C. J. with whom Abdur Rahim, J. concur- 
red held the view that it was competent to 
the heir of the founder of a Shrine in whom 


the trusteeship had vested owing to the 
failure of the line of the original trustees, 
to create a new line of trustees. The rule 


was actually based on the presumed inten- 
tion of the founder that the heirs should 
be at liberty to make fresh arrangements 
for devolution of the trust instead of leav- 
ing it to devolve in the family. Thouga 
that was not a case of nomination made by 
a widow, the ratio of the decision applies 
to her too when either she took the ofice 
of trusteeship as an heir or as a nominee 
of the previous heir or nominee. In the 
course of arguments in that case, Sukhbir 
Singh v. Nihal Singh, (1918) 18 Ind Cas 
232 (All), was cited as authority for the 
proposition that where a widow, founders 
eir, nominated a trustee she had a right 
to do so.. We are not quite sure whether 
this statement can be extracted fairly’ from 
(1913) 18 Ind Cas 232 (All). But we find 
it to have been referred to by Abdur Rahim, 
J. apparently with approval. The position,’ 
therefore, as we think, is that the office 
of trusteeship is, not property to which the 
ordinary rules of succession under the 
Hindu Law would apply. The heir of the 
founder or his nominee, e it even the 
widow of the last heir of the founder, 
would be competent to make nomination to 
such an office. 


5. Unfortunately, Ín this case, it 
has not been investigated, with reference to 
the facts emerged from record, whether 
trusteeship is a bare one to which only 
duties are attached and not any beneficial 
interest in the plaint schedule properties. 
As we mentioned, Ramakrishnan, J. pro- 
ceeded on the assumption for which we- 
can find no basis in his judgment, that the 
trusteeship was property. He did not ex- 
press himself an bare in his judgment 
that any beneficial 4 interest in the trust pro- 
perty was attached to the office of trustee- 
ship. Nor was this question gone into or 
decided by the trial court. a decision 
on that question is essential for a proper 
disposal of the suit, it turns out to be ne- 
cessary to remit the suit to the trial court 
If the trial court finds that the trusteeship 
is a bare one without any beneficial inte- 
rest in the plaint schedule properties  at- . 
tached to it, the court should dismiss the 
suit. If on the other hand the trusteeship 
carries with it the beneficial interest, the 
suit will of course have to be decreed. The 
result of the suit will also depend upon the 
other questions including the impact of the 


provisions of. the Hindu Succession Act, 
1956. The appeal.is, therefore, allowed. 
Costs will abide the result of the suit. We 
have heard full arguments on either side 
and we are not inclined, therefore, to direct 


voa as “ee 


rT 


1972 


refund of the court-fee paid on the memo- 
tandum of the Letters Patent Appeal. 
Appeal allowed, 


~_ 
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K. VEERASWAMI, C. J. AND - 
RAGHA ae 

R. Dhanalakshmi Ammal, Appellant v. 
G. Anthuraj and others, Respondents. 

Second Appeal No. 1764 of 1967 aad 
Givil Misc. Peta. No. 5548 of 1971, C/- 
4-8-1971 appeal against decree of Sub-]., 
Coimbatore, D/- 26-7-1967. 


(A) T. P. Act (1882), S. 60 — Clog on 
redemption — Provision in mortgage deed 
that if there was default in payment of 
mortgage money as stipulated in the deed, 
the transaction should be regarded as an 
absolute sale —~ Provision operated as a 


clog and that clause was of no effect. 


ara: i 

(B) Limitation Act (1963), Art. 61. | 
— Sale of mortgaged property by mcrt- 
gagee as absolute owner — Mortgagcr's 


remedy — Suit for recovery of possession 
by mortgagor — Limitation — Starting 
point. 


When a mortgagee, purporting to be 
the absolute owner, transfers the prop 
covered by the mortgage, the mortgagars 
remedy is to institute a suit for recovery 
of possession under Art. 61 (b) and che 
period of limitation is 12 years and -he 
time from which the period begins to run 
is “when the transfer becomes known to 
the plaintiff.” No question of redemption 
would arise and if the suit was filed more 
than 12 years after the date the mortgazor 
came to know of the transfer by the mert- 
gagee, it would be barred. The fact that 

e cause of action for redemption of the 
original mort age had not yet arisen woal 
be no ground for holding that the suit was 
within time, as there was no room for the 
argument, that a cause of action could not 
be held to be barred even before it had 
accrued. When the mortgagor comes to 
know of the wrongful transter by the mort- 
gagee of the property covered by the mort- 
gage as absolute owner, his cause of action 
to sue for possession at once arises and 
he could not, notwithstanding this fact, 
wait for the cause of action for redemption 
to arise and sue for redemption in a liesu- 


rely way, allowing the alienee from the 
mortgagee to be in wron possession 
right through in the meantime. AIR 1357 


Mad 192 and AIR 1958 SC 706 and 1670- 
1 Mad LJ 182, Rel. on; AIR 1919 Mad 
972. (FB), Dissent. from. (Paras 2. 4) 

For the application of Art. 6l, i is 
not the intention or belief of the mortgazee, 
who transferred that matters, but the fact 
that though he is a mortgagee, he in fact 
purported to transfer absolutely to a third 
i EE SA E REESE. E 
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p the ‘property covered by the mortgage 
i is favour. The fact of his belief that 
he was transferring some other property 
cannot make any difference so long as it 
is ultimately found that the property trans- 
ferred by the mortgagee was the property 
which was the subject of the mortgage. 


(Para 8) 

Cases Referred: Chronological Paras 
(1970) (1970) 1 Mad LJ 182 = 82 
Mad LW 489, Subbiah Iyer v. 


_ Pichiah Pillai 
(1958) AIR 1958 SC 706 (V 45) = 
1959 SCR 479, Nani Bai v. Gita Bai 2 


(1919) AIR 1919 Mad 972 (V 6) = 
40 Mad 1040 (FB), Seeti 
Kutti v. Kunhi Pathumma 9, 8 


V. C. Veeraraghavan, for 
N. Varadarajan, for Respondents. 


VEERASWAMI, C. J.:— This iş se 
cond appeal by the 4th defendant arising 
out of a suit for redemption. The property, 
an extent of 2 acres 75 cents, originally be- 
longed to one Gabriel by purchase in June, 
1932. - He usufructuarily mortgaged one 
acre comprised in S. No. 124 out of 2 acres 
75 cents to one Antony Cruz for Rs. 800/-. 
The deed provided for 80 years for re- 
demption. It contained a er provision 
that if there was default in payment of the 
mortgage money as is iat in the deed, 
the transaction should be regarded as an 
absolute sale. We may immediately re- 
mark that this operated as a clog and this 
clause will be of no effect. As a matter 
of fact counsel on both sides have proceed- 
ed on this basis. The mortggee by a deed 
dated August 25, 1934, pona to sell 
absolutely the one acre of land covered by 
the earlier ou racte mortgage to Ross. 
When it was conveyed, the property was 
described as vacant land and house site of 
the vendor. After the death of the pur- 
chaser Ross his executrix one Mrs. Temple- 
ton sold the one acre to Mr. Brown for 
Rs. 6500/-. By then a pucca house had 
been built on the site by the late Ross and 
the house was named as “Clarendar”. Mr. 
Brown in his turn sold the property to the 
Ath defendant by a sale deed dated March 
80, 1961. The suit out of which this se- 
cond appeal arises was instituted on March 
9, 1964, by tbe son of Gabriel. The trial 
court held that Art. 184 of the old Limita- 
tion Act, which is equivalent to Art. 61 (b) 
of the current Act of .Limitation, applied 
to the suit and accordingly it was barred. 
The suit was therefore dismissed. The ap- 
pellate court reversed the decree on the 
view that after all the purchaser from the 
mortgagee had no better right than the 
mortgagee himself and that since the mort- 
gagor had a period of thirty years to re- 

eem, the suit was within time. 


Appellant; 
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2. The second appeal, because of 
the value of the property, comes before us 
for final disposal. In our view, the decree 
of the lower appellate court cannot be sus- 
tained. We think that it took a wrong 
view as to limitation. It seems to us that 
when a mortgagee purporting to be the ab- 
solute owner transfers the property covered 
by the mortgage, the mortgagor’s remedy 
is to institute a suit for recovery of posses- 
sion under Art. 61 (b) and the period of 
limitation is 12 years and the time from 
which the period begins to run is “when 
the transfer becomes known to the plaintiff”. 
This proposition is settled by Sarvotuma 
Kamath v. Abdulla at (1957) 1 Mad LJ 
170 = (AIR 1957 Mad 192); Nani Bai v. 
Gita Bai, AIR 1958 SC 706 and Subbiah 
Iyer v. Pichiah Pillai, (1970) 1 Mad LJ 182. 
(1957) 1 Mad LJ 170 = (AIR 1957 Mad 
192), held that though the suit was framed 
as one for redemption, no question of re- 
demption would arise and 
really one for recovery of possession of the 
properties and if it was filed more than 12 
years after the date the mortgagor came 
to know of the transfer by the mortgagee, 
it would be barred. It was also held in 
that case that the fact that the cause of 
action for redemption of the original mort- 
_jgage had not yet arisen would be no 
ground for holding that the suit was with- 
in time, as there was no room for the argu- 
ment, that a cause of action could not be 
ee to be barred even before it had ac- 
crued. | 


On this matter Srinivasa Ayyangar, J- 
in Seeti Kutti v. Kunhi Pathumma, ILR 40 
Mad 1040=(AIR 1919 Mad 972 (F'B)) appears 
to have taken a different view. The learn- 
ed Judge felt that Art. 184 could not apply 
to suits where at the time of the transfer 


the mortgagor was not entitled to sue for- 


possession, for, otherwise, he might be bar- 
red before he had a right of action. With 
respect, this view overlooks the fact that 
the moment the mortgagor comes to know 
of the wrongful rates by the mortgagee 
of the property covered by the mortgage as 
absolute owner, his cause of action to sue 
jfor possession at once arises and he could 
not, notwithstanding this fact, wait for the 
cause of action for redemption to arise 
and sue for redemption in a leisurely way, 
allowing the alienee from the mortgagee to 
be in wrongful possession right through in 
the meantime. 


In AIR 1958 SC 706 at p. 710 the 
Supreme Court held: 
the 


“The legislature, naturally, treats 
possession of such transferees as wrongful, 
and, therefore, adverse to the mortgagor if 
he is aware of the transaction. Hence, the 
longer period of 60 years for redemption 
of the mortgaged property in the hands of 
the mortgagee or his successor-in-interest is 
cut down to the shorter period of 12 years’ 
wrongful possession if the transfer by the 
mortgagee is in respect of a larger interest 


. rest 


the suit was’ 


to the suit. 


A. I. R. 
than that mortgaged to him. In order, 
therefore, to attract the operation of Arti- 
cle 184, the defendant has got affirmatively 
to prove that the mortgagee or his succes- 
sor-In-interest has transferred a larger inte- 
than justified by the mortgage. 

there is no such proof, the shorter period 
under Art. 134 is not available to the de- 
fendant in a suit for possession after re- 
demption.” ; 


This view has been followed in (1970) 
l Mad LJ 182. There a Division Bench 
of this court held that a suit for redemption 
of an othi against the alienee from the mort- 
gagee would be governed by Art. 134 of 
the Limitation Act, only if the vendor pur- 
ported to sell the property as his absolute 
property and the vendee purported to pur- 
chase it as such and the period of limita- 
tion begins to run from the date when the 
absolute transfer in favour of the alienee 
became known to the plaintiff. 


3. Relying on the observations of 
Srinivasa Ayyangar, J., in ILR 40 Mad 1040 
at p. 1061==(AIR 1919 Mad 972 (FB), Mr. 


Venkatarama: Ayyar for the plaintiff-respon- 


dent contended that in this case cause of 
action had not arisen for redemption and 
that being the case, no question of limita- 
tion arises. But we have already dealt 
with the observations of Srinivasa Ayyangar, 
J., with which we are unable to agree. Mr. 
Venkatarama Ayyar’s further contention is 
that in this case both the mortgagor and 
the mortgagee thought that the property 


` conveyed under Ex. A-3 to Ross was not 


that covered by the usufructuary mortgage 
and it was only after trial it has since been 
found that the property transferred to Ross 
was identical with that covered 
by the mortgagee. But, for th 
application of Article 184, it is not the 
intention or belief of the mortgagee, who 
transferred that matters, but the fact that 
though he is a mortgagee, he in fact = 
ported to transfer absolutel to a third 
party the property covered by the mortgage 
in his favour. The fact of his belief that 
he was transferring some other property 
cannot make any difference so long as it is 
ultimately found that the property trans- 
ferred by the mortgagee was the property 
which was the subject of the mortgage. 


4, In view of the foregoing posi- 
tion, it follows that Art. 61 (b) is applicable 
The lower appellate court has 
unfortunately not applied itself to the ques- 
tion as to when the transfer became known 
to the palintiff. On this question, both the 
poe appear to have sought leave of the 
ower appellate court to have certain addi- 
tional documents admitted in evidence, but 
without success. 


5. The second appeal is allowed 
and the decree and judgment of the lower 
appellate court are set aside. The appeal 
is remitted to that court for fresh disposal 
in the light of the observations contained 


Je- 


1972 


Parties will be at liberty 
in the circumstances to adduce such ewi- 
dence as they wish on the question rel- 
vant to the knowledge of the plaintiff or 
his father of the transfer by the mortgagee. 
Court-fee paid on the memorandum of 
second appeal will be refunded. Costs of 
this a peak will follow the result cf the 


appe 
Appeal allowed. 
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PALANISWAMY, f.. 


The Official Assignee, Madras, Aprli- 
cant v. Tehmina Dinshaw Tehrani and aro- 
ther, Respondents. 


I. P. No. 62 of 1964, Appla. No. 8 
of 1968, D/- 26-7-1971. 
(A) Transfer of Property Act (1882), 
S. 5 — Word “Conveys” — It includes any 
form of assurance inter vivos. 
(Para &0) 
(B) Transfer of Property Act (1882), 
S. 53 — “Transfer of property” —— Release 
deed in favour of wife — On facts: held 
that transaction was ‘transfer of property’ to 
defeat and delay creditors. (Para 20) 


(A and B). The sale deed in respect of 
the site stood in the names of both A and 
his wife B. There was no positive evi- 
dence to show that the consideration was 
found either by A or by B. The constric- 
tion was put up with the amount borrowed 
by both A and B declaring themselves to 
be the owners of the property. In thəse 
circumstances, the apparent tenor of -he 
document has to be given effect to and taat 
it has to be held that each of them was 
entitled to one half share in the property. 
The release deed was executed by A az a 
time when he was very heavily involved in 
debts. The attendant circumstances cleerly 
show that the device of release was adcpt- 
ed to screen A’s half share from being pro- 
ceeded against by his creditors. It was 
executed with intent to defeat and delay 


A’s creditors. AIR 1916 Mad 481 end 
AIR 1985 Mad 1009, Relied on. (Para 22) 
Cases Referred: Chronological Paras 


(1985) AIR 1935 Mad 1009 (V 22) 
= ILR 58 Mad 702, Official As- 
signee, Madras v. Kanniah Naidu 20 
(1916) AIR 1916 Mad 481 (V 3) = 
27 Ind Cas 269, Lakshmi Ammal 
v. Srinivasa Iyengar 20 


JUDGMENT:— The Offcial Assigree, 
Madras, has taken out this application by 
Tudges summons under S. 7 of the Prasi- 
dency Towns Insolvency Act  (hereina-ter 
referred to as the Act), to declare that the 
site at No. 8/2-A College Road, Nungem- 
bakkam, Madras and the building put up 
thereon are the sole and exclusive property 
of Dinshaw K. Tehrani, the second ves- 
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Official Assignee v. T. D. Tehrani (Palaniswamy J.) 
‘in this judgment. 
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pondent insolvent, that the deed of release 
dated 27-8-1955 executed by the insolvent 
in favour of his wife, the first respondent, 
is sham and nominal and was not intended 
to confer any title upon the first respondent 
and that the entire property vests in the 
Official Assignee and is available for the 
benefit.of the creditors. In the alternative, 
the Official Assignee has prayed that if it 
is considered necessary the deed of release 
may be set aside as fraudulent as against 
the creditors made with the intention of 
defeating and delaying the creditors. The 
Official Assignee has also prayed for deli- 
very of possession of the prope The 
second respondent, who was engaged in the 
business of producing cinema films, was 
adjudged insolvent on his own application 
on 2-12-1964. He admitted debts to the 
tune of Rs. 3,20,3848-58. In the petition to 
adjudge him insolvent he stated that the 
property in question was purchased in the 
joint names of himself and his wife, that 
he had no beneficial interest therein, the 


same having been exclusively acquired out 


of his wife's own funds and that his name 
was included only nominally. The site ori- 
ginally belonged to one Md. Shansuddin 
Sahib. He conveyed it under the sale deed 
Ex. P-1 dated 5-7-1948 for Rs. 21955-11-8 
in favour of both the respondents. The 
endorsement made by the Sub-Registrar 
upon that registered sale deed says that on 
behalf of the two respondents one Puru- 
shotham handed over a crossed cheque 
drawn on the Chartered Bank of India in 
favour of the vendor for Rs. 21,595-11-8. 
That cheque had been issued by late Advo- 
cate Rangachari. After purchasing the site, 
a superstructure was put upon it. The two 
respondents jointly secu a simple mort- 
gage deed on 12-7-1952 in favour of the 
Midland Insurance Co., for a sum of Rupees 
25,000, for the purpose of the construction. 
On 27-8-1955, the second respondent in- 
solvent executed the release deed Ex. P-3 
in favour of his wife, the first respondent, 
reciting inter alia that the beneficial inte- 
rest in the property exclusively belonged to 
the first respondent, that it was her money 
that was used for the purchase of the land, 
that the name of the husband insolvent was 
included in the sale deed for the purpose 
of convenience merely with a view to ob- 
viate the necessity of the personal attend- 
ance of the wife in interviewing the ublic 
authorities for mutation of names in the 
revenue registers, securing actual possession 
of the plot, effectuating sub-division ete. 
that it was not intended that the insolvent 
should have any manner of right, title or 
interest in the site, that the first respondent 
who had applied and received the necessary 
quota for purchase of steel requirements for 
the construction, that the first respondent 
was dealing with the property as her own 
that in view of the inconvenience which 
the wife was experiencing she pressed her 
husband to execute a proper deed of re- 
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lease and relinquishment and that in order 
to dispel the cloud of doubt upon the ex- 
clusive title of the wife, the husband exe- 
cuted the deed of release. After this re- 
lease, the property came to stand solely in 
the name of the wife, the first respondent. 


2. The case of the Official Assignee 
is that the insolvent had trouble with the 
income-tax authorities for his unaccounted 
wealth, that the entire consideration for 
the purchase of the plot was found only 
by the insolvent, that the insolvent’s wife 
had no wherewithal to purchase the ‘pro- 
perty, that with a view to put off the scru- 
tiny by the income-tax authorities, the in- 
solvent included his wifes name in the 
pore of the property, that the insolvent 

imself put up the construction out of his 
funds and out of the fund borrowed from 
Midland Insurance Co., that the property 
belonged exclusively to the insolvent, that 
in about 1955 the insolvent became, heavi- 
ly involved when he had to meet the claims 
of several artists engaged in the films, that 
with a view to screen the property, he exe- 
cuted the release deed containing false reci- 
tals and that the first respondent wife has 
no manner of title to the property. k 


3. The respondents have filed sepa- 

rate counter-statements but putting forward 
the same contentions. The defence is that 
the plot was purchased exclusively with 
the funds of the first respondent, that the 
first respondent put up the superstructure 
with her own funds and dealt with the 
roperty as her own, that the first respon- 
ent discharged the debt borrowed om 
Midland Insurance Co., that the first res- 
pondent had moneys belonging to her hav- 
ing been given to her by her father, and 
had moneys borrowed from relations, that 
with those moneys the construction was 
put up and that the insolvent had no title 
to the property. The case of the Official 
Assignee with regard to the release dee 
is controverted and it is alleged that the 
release deed was executed only in recogni- 
tion of antecedent title of the first respon- 
dent and that the insolvent never had any 
manner of title. It is also contended that 
the Official Assignee is not entitled to the 
reliefs asked for in this proceeding under 
Section 7 of the Act .......- (Discussion 
of facts omitted) 


19.: From the facts discussed above, 
I conclude that at the time of the release, 
the second respondent was heavily involve 
in debts and that the release is not a bona 
fide transaction, but is one that was con- 
ceived with a view to put off the half share 
of the second respondent in the name of 
his wife, the first respondent, so that it 
may not be available for the creditors of 
the second respondent. 


20. It is contended on behalf of the 
first respondent that the impugned transac- 
tion is one of release, that such a transac- 
tion cannot be called a ‘transfer’ within the 
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meaning of S. 58 of the Transfer of Pro- 
perty Act and that, therefore, the Official 
Assignee is not entitled to impugn the 
transaction. Section 5 of the Transfer of 
Property Act defines the expression ‘transfer 
of property’ as meaning an act by which a 
iving person conveys property in present 
or in future, to one or more other livin 


persons, or to himself, or to himself and. 


one or more other living persons and “to 
transfer property” is to perform such act. 
Section 53 inter alia provides:-— 
“Every transfer of immoveable 
erty made with intent to defeat or dela 
e creditors of the transferor shall be void- 


able at the aes of any creditor so defeat- 


ed or delaye 


Placing reliance upon the aforesaid defini- 
tion of ‘transfer of property’ and the ex- 
pression “every transfer’ occurring in Sec- 
tion 53, Mr. Radhakrishnan, counsel for the 
first respondent, contended that release is 
not a ‘transfer of 
ing of the Transfer of Property Act and 
that, therefore, the impugned transaction is 
not hit. by Section 538. I am unable to ac- 
cept this argument. In this connection, the 
following passage in the Law of Insolvency 
in India by Mullah, 2nd Edn. at page 601 
is relevant: 

“The expression ‘voluntary transfer’ in 
S. 52 is not limited to any particular form 
of alienation of his property by the debtor. 
The expression is wide enough to cover all 
sorts of devices that may be practised or 
suffered by the debtor to deprive the credi- 
tors of the benefit of his property. Sec- 
tion 58 of the Provincial Insolvency Act 
refers to “any transfer which includes a 
transfer made by a decree. A __ transfer 
made by a nominal transferee from the in- 
solvent can fall within the purview of the 
section and can be set aside where it can 
be gathered from.the circumstances of the 
case that the real transferor was the insol- 
vent himself and that both the transfers 
hats intended, to be part of one transac- 

on”, 

The word ‘transfer’ is defined in Sec- 
tion 5 with reference to the word ‘convey’. 
This word in English law in its narrower 
and more usual sense refers to the transfer 
of an estate in land; but it is sometimes 
used in a much wider sense to include any 
form of an assurance inter vivos. The de- 
finition in Section 205 (1) (ii) of the Eng- 
lish Law of Property Act is:— 

“Conveyance includes a mortgage, 
charge, lease, assent, vesting declaration, 
vesting instrument, disclaimer, release and 
every other assurance of property or of 
any interest therein by-any instrument ex- 
cept a will.” 

This is a special definition adopted for the 


purposes of the Law of Prop Act, 1925. 
The word ‘conveys’ in S. pone the Indian 


Act is obviously used in the wider sense- 


referred to above. That was the meaning 
given to the word ‘transfer’ occurring in 


pro- . 


roperty’ within the mean- ` 


à 


“counsel made elaborate citations 
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Section 58, while dealing with a transaction 
of gratuitous remission of debt due to the 
debtor, in Lakshmiammal v. Srinivasa -yen- 
gar, AIR 1916 Mad 481. The Bench ob- 
served at page 482:— 


“The effect of a creditor volun“arily 
remitting the whole or a portion of a debt 
will be to put it out of the reach of _ his 
creditor just as much as a gift of the debt 
to a third person. In either case there is 
no consideration for the transaction and 
though Section 58 of the Transfer of Pro- 
perty Act will. not apply in terms, the prin- 
ciple on which it is based will apply. It is 
not necessary under Section 53 that the 
transferor should reserve a benefit to him- 
self, as gifts to a third party are as much 
voidable .as other transfers. Supposing 
that the only property a person has -s a 
large sum due to him from a relation of 
his and that he to defeat his creditors, re- 
mits the debt, is there any principle on 
which the case can be distinguished from 
one where he makes a gift of the deot to 
a third person? We think not. No astho- 
rity has been cited for such a disticction 
being drawn, and it would open a wider 
door to fraud if the remission of a debt 
i placed on a different footing from a trans- 
er. 


Following this principle, it was held 
by Mockett, J. in Official Assignee v. Kan- 
niah Naidu, ILR 58 Mad 702 = (AIR 1935 
Mad 1009), while dealing with a case 
under Section 55 of the Presidency Towns 
Insolvency Act, that the expression ‘volun- 
tary transfer’ is wide enough to cover all 
sorts of devices that may be practised or 
suffered by an insolvent to deprive the 
creditors of the benefit of his property and 
that, as such, the remission of a debt with- 
out consideration amounts to a ‘voltntary 
transfer’ within the meaning of Section 55 
of that Act. I find that though the second 
respondent has chosen to execute a docu- 
ment styling it only as a release deel in 
favour of his wife, the transaction arcounts 
to a “transfer” within the meaning of the 
Act and that the transaction is liable to be 
impugned in this proceeding. 


21. Mr. Venkatarama Iyer, appear- 
ing for the Official Assignee, contended that 
even on the first respondent’s own showing 
the money that was available with her re- 
presented the savings made by her cut of 
the moneys given to her by her husband, 
the second respondent, for family expenses 
that such saving should be treated gs the 
porperty of her husband and that arny ac- 
quisition made with such saving should be 
held to be the property of her husband. 


“There is no evidence on this aspect.. In 


support of the above argument, the learned 
of autho- 


rites. The argument of Mr. Venkatarama 


_Iyer was on the basis of what the first res- 


pondent was said to have stated im the 
course of the public examination before the 
Official Assignee. My attention has not 
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been drawn to any evidence on this aspect. 
The Official Assignee was frank enough to 
concede that there is no evidence on record 
in this enquiry on this: aspect. It is, there- 
ore, unnecessary to refer to those autho- 
rities. 

22. To recapitulate, the sale deed 
in respect of the site stands in the names 
of both the respondents. There is no posi- 
tive evidence to show that the considera- 
tion was found either by the first respon- 
dent or by the second respondent. The 
construction was put up with the amount 
borrowed by both the respondents declar- 
ing themselves to be the owners of the pro- 
: these circumstances, the appa- 
rent tenor of the document has to be given 


_ effect to and that it has to be held that 


each of the respondents is entitled to one 
half share in the property. 
deed was executed by the second respon- 
dent at a time when he was very heavily 
involved in debts. The. attendant circum- 
stances clearly show that the device of re- 
lease was adopted to screen the half share 
of the second respondent from being pro- 
ceeded against by his creditors. This re- 
lease cannot affect the rights of the Official 
Assignee representing the creditors of the 
second respondent. The said release deed 
is hereby set aside as it is proved to have 
been executed with intent to defeat and 
delay the creditors of the second respon- 
dent. The Official Assignee is at liberty 
to take such action as he may be advised 
for working out his rights as regards the 
half share of the second respondent in the 
property. The Official Assignee is entitled 
to his costs in this application ‘from the 


- first respondent. Advocates fee Rs. 200. 


Application allowed. 
a ae cece 


AIR 1972 MADRAS 189 (V 59 C 62) 
PALANISWAMY, J. 

P. Sivaramakrishna Pillai, Petitioner v. 
The Land Commissioner, Board of Revenue, 
Chepauk, Madras and others, Respondents. 
: iat Petn. No. 1822 of 1970, D/- 18- 


(A) Tamil Nadu Land Reforms (Dis- 
posal of Surplus Land) Rules (1965), Rule 7 
~—- Application despatched within limitation 
reaching the authorities beyond time — 
Whether barred by time. 


Rule permits an application to claim 
surplus land to be sent by post. Where an 
application is despatched by post within 
prescribed time it is sufficient compliance 
with the rule even if it reaches the autho- 
rities beyond the prescribed period and 
does not become barred by time. (Para 8) 


(B) Tamil Nadu Land Reforms (Dispo- 
sal of Surplus Land) Rules (1965), Rule 7 
~ Determination of land held by applicant 
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— Land held by applicant’s wife can be 
considered. . 


While determining the extent of land 
held by the applicant for cag of an 
application to clei surplus land, the ex- 
tent of land held by applicant’s wife also 
has to be taken into consideration. (Para 4) 


V. Radhakrishnan, for Petitioner; S. 
Ramalingam, Asst. Govt. Pleader, for Res- 
. pondents. 


ORDER :-— The petitioner, an ex-ser- 
vice man of the Indian Army, having serv- 
ed for fourteen years upto 1958, applied to 
the District Revenue Officer, Thanjavur, to 
assign to him ‘an extent of 1.25 acres in 
Survey No. 108 in Valkai village in Nanni- 
lam taluk, the land having been declared 
as surplus under the Tamil Nadu Land Re- 
forms (Fixation of Ceiling on Land) Act, 
1961. For the same land the third respon- 
dent, another ex-service man of the Indian 
Army, also made an application. The Dis- 
trict Revenue Officer made the assignment 
` in favour of the third respondent and re- 
jected the application of the petitioner. The 
appeal which the petitioner filed to the 
Board of Revenue was also dismissed. The 
writ petition has been filed to quash the 
said order of the District Revenue Officer 
as confirmed by the Board of Revenue. 


2. Mr. Radhakrishnan, appearing 
for the petitioner, put forward two conten- 
tions in support of this petition. Firstly 
he contended that the application made by 
the third respondent for assignment was 
not maintainable, as it was not sent within 
the prescribed time and that the District 
Revenue Officer erred in entertaining that 
application. His second contention is that 

e third respondent was assigned another 
extent of one acre by the District Revenue 
Officer along with the assignment of the 
land in question, thereby enabling him to 
acquire 2.25 acres, whereas the petitioner 
was not assigned any land, when the actual 
extent owned by him was only 0.84 cents 
and that the District Revenue Officer was 
in error in taking into account the extent of 
land held by the petitioners wife, which 
is subject to a mortgage. The contention 
is that, even if the extent held by the peti- 
toners wife is taken into consideration, 
the total extent does not exceed 5 standard 
acres and that the petitioner is therefore 
entitled to get the assignment of this land 
which, together with the extent already 
held by him and his wife, does not exceed 
five standard acres. 


3. The argument that the District 
Revenue Officer erred in entertaining the 
third 7e ponaos application is not tenable. 
The third respondenťs application was re- 
ceived on 1-1-1968. The last date for re- 
ceipt of the application was 81-12-1967, 
But the application was sent within the 
time limit, though it was received by 
authorised Officer a day later. Rule 7 of 
lthe Tamil Nadu Land Reforms (Disposal of 


S. T. R. Pillai v. Dhanalakshmi & Co. 
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Surplus Land) Rules, 1965, permits the 
application being sent by registered post, 
in addition to presenting it in person, The 
third respondent adopted the mode of com- 
munication through po and despatched the 
application before the expiry of the time. 
Though it reached the authorised officer a 
day later, the despatch having been made 
within’ time, there was sufficient compliance 
with the said rule, and therefore the Dis- 
trict Revenue Officer was not wrong in con- 
sidering the third respondent’s application. 
4. The petitioner is alate 
owning 80 cents of land. His wife is ad- 
mittedly having two acres 80 cents, both 
being wet lands. The extent held by the 
ar gE wife has to be taken into consi- 
eration in calculating the total extent held 
by the petitioner, as admittedly the peti- 
tioners wife is a member of his family. The 
petitioner and his wife together own 8.14 
acres, whereas the third respondent oes 
not own any land. It is true that the third 
respondent was given another extent of 1 
acre in addition to the extent of 1.25 acres 
for which the petitioner also had made an 
application. Together, the third respondent 
got only 2.25 acres, whereas the petitioner 
is already having 3-14 acres. The District 
Revenue Officer took this fact into conside- 
ration in rejecting the petitioners claim and 
assigning the land in favour of the third 
respondent. Both the petitioner and the 
third respondent are  ex-servicemen and 
they are both entitled to equal treatment 
on that score. But, having regard to the 
extent of land already held by the petition- 
er including the extent held by his wife, 
the District Revenue Officer rightly held 
that the petitioner was not entitled to as- 
sigament in preference to the third respon- 
dent. The Board rightly agreed with this 
view. I see no merit in thi 
5. In the result, the writ petition 
fails and is dismissed. There will be no 
order as to costs. 
Petition dismissed. 
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MAHARAJAN, J. 
S.: T. Ramalingam Pillai, Appellant v. 


Dhanalakshmi and Co., Madurai and ano- 
ther, Respondents. 


A. A. A. O. No. 11 of 1971, D/- 7-7- 


1971 against order of Dist. Judge, Tirunel- 
veli in C. M. A. No. 95 of 1968. 

_ (A) Civil P. C. (1908), S. 47 — Ques- 
tions to be determined by Court executing 
decree — Legal representatives of judg- 
ment-debtor becoming entitled to certain 
share in attached property — Application 
for raising attachment in respect of their 
share — Application cannot be treated ag 
one under O. 21, 58 — Question raised 
therein has to be adjudicated upon under 
S. 47. (X-Ref: O. 21, R. 58). (Para 2) 
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writ petition, . 


p- 
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(B) Civil P. C. (1908), S. 11 — Res 
judicata — Heard and finally decided. 
Dismissal of an application raising cer- 
tain question for default does not bar the 
party from filing subsequent application rais- 
ing the same question since the previous 
application has not been heard or finally 
decided by the Court. AIR 1969 SC 971, 
Followed. (Para 8) 
Cases Referred: Chronological Paras 
(1969) AIR 1969 SC 971 (V 56) = 
1970 SCJ 101, Shivshankar Prasad 
Shah v. Baikunth Nath Singh 3 


V. Ratnam, for Appellant; O. V. Balu- 


swami and B. R. Ramesh Babu, for Respon- 
dents. 

JUDGMENT :— This appeal arises 
under the following circumstances: One 


Dhanalakshmi and Company, Madurai, in- 
stituted a suit (O. S. 101 of 1959) against 
one S. R. Subramania Pillai for recovery of 
Rs. 14,800 and odd on foot of an agency 
agreement dated 1-9-1957. This suit, 
which was instituted on 1-10-1959, waz de- 


creed on 21-9-1961. Subsequently. the 
judgment-debtor died and his wife, Par- 
vathi Ammal and son, S. T. Ramalinga 


Pillai and a few others were impleaded as 
his legal representatives. In E. P. 374 of 
1963, the decree-holder attached the pro- 
perties of the judgment-debtor on 8-9-1963. 
The widow and the son of the judgment- 
debtor, who had already been impleaded 
as legal representatives, filed an application 
in E. A. No. 209 of 1968 under Section 47, 
C. P. C. claiming that they had become 
entitled to 3/4 share in the attached pro- 
perty by virtue of an earlier partition and 
that the attachment in respect of their 3/4 
share should be raised. The basis of their 
lea was that under a “Vagathadi’ (Partition 
ist) of 1952 a family partition had -aken 
place whereby 1/4 share in the properties 
attached was allocated to Subramania  illai, 
the judgment-debtor, and the  remeinin 
8/4 share was allotted to his wife an 
sons. Neither the month nor the yeer of 
the “Vagathadi’ appears to have been given 
by the claimants, though the year oz the 
partition list was given as 1952. It was 
further alleged that in pursuance of the 
said partition list, a registered partitior was 
effected on 1-8-1960, that is to say, after 
the date of the institution of O. S. 101 of 
1959 and before the date of the Cecree 
therein. The decree-holder raised the  fol- 
lowing objections to this petition:— 

(1) that the claimants had preferred 
two such applications previously and had 
allowed them to be dismissed for d2fault 
and consequently they were barred bv res 
judicata from filing E. A. No. 209 of 1968; 

(2) that the registered partition deed 
dated 1-8-1960 was nominal and that the 
partition of 1952 was neither true nor valid; 
and 

(3) that, in any event, the wife and son 
of the deceased judgment-debtor wese pi- 
ously obliged to pay the decree debt, 
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which was tainted neither with illegality nor 
with immorality. 

2. The learned District Munsif of 
Ambasamudram misunderstood the entire 
scope of the enquiry. Evidently, he ap- 
paar to have thought that the petition filed 
y the legal representatives of the judg- 
ment-debtor was in the nature of a sum- 
mary application under Order 21, Rule 58, 
C. P. C. and that the only matter he was 
called upon to consider was whether the 
petitioners were in possession of the attach- 
ed properties in their own right. Upon the 
evidence, he recorded a finding in their 
favour and allowed the petition. It is a 
well settled proposition of law that when 
the legal representative of a judgment-deb- 
tor raises a question of the type that has 
been raised, it must be adjudicated upon 
under Section 47, C. P. C. which prescribes 
as follows: 


“4T (1). All questions arising between 
the parties to the suit in which the decree 
was passed, or their representatives, and 
relating to the execution, discharge ‘or satis- 
faction of the decree, shall be determined 
by the court executing the decree and not 
by a separate suit.” 

Clause 2 of that section provides the court 
may, subject to any objection as to limita- 
tion or jurisdiction, treat a proceeding under 
this section as a suit or a suit as a proceed- 
ing and may, if necessary, order 
of any additional court-fees. It is also 
clear from Section 2 (2), C. P. C. that the 
determination of any question within S. 47, 
C. P. C. is a decree and, as such, appeal- 
able. The executing court erred not only 
in misunderstanding the scope of the en- 
quiry but also in failing to frame the fol- 


owing points which arise for determina- 
on— 

(1) Whether the partition of 1952 
pleaded by Parvathi Ammal and S. T. 


Ramalingam Pillai is true and valid, and 

(2) Whether, in any event, Parvathi 
Ammal and S. T. Ramalingam Pillai, are 
bound under the doctrine of pious obliga- 
tion to discharge the decretal debt Neither 
of these points was framed either by the 
executing court or by the Additional Dis- 
trict Judge, Tirunelveli, before whom the 
decree-holder preferred C. N. A. 95 of 1968 
against the order of the executing court. 
Point No. 1 raised’ by the first appellate 
court and the observations made in para 4 
of its judgment show that it shared the 
misapprehensions of the trial court as to the 
scope of the enquiry. Further the first 
appellate court held that inasmuch as the 
legal representatives of the judgment-deb- 
tor had filed two earlier applications raising 
the same questions and had allowed the 
same to be dismissed for default, E. A. 209 
of 1968 was barred by the principle of reg 
judicata. Upon this view, the first appel- 
late court allowed the appeal with costs. It 
is against this order that the present appeal 
has been filed 
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3. In Shivshankar Prasad Shah v. 
Baikunth Nath Singh, 1970 SCJ 101 = 
(AIR 1969 SC 971), the Supreme Court has 
ruled as follows: 

“Before a plea can be held to be bar- 
red by the principles of res judicata, it 
must be shown that the plea in question 
has not-only been pleaded but it had been 
heard and finally decided by. the court. A 
dismissal of a suit for default of the plain- 
tiff would not operate as res judicata against 
a plaintiff in a subsequent suit on the same 
cause of action. If it was otherwise, there 
-was no need for the legislature to enact 
Rule 9 of Order 9, C. P. Code, which in 
specific terms says that where a suit is 
wholly or partly dismissed under Rule 8, 
the plaintiff shall be precluded from bring- 
ing a fresh suit in respect of the same 
cause of action... ...; ; 


Only a decision by a court could be res 
judicata whether it be statutory under Sec- 
tion 11, C. P. Code or constructive as .a 
matter of public policy on which the entire 
doctrine rests. Before an earlier decision 
can be considered res judicata the same 
must have been heard and finally decided.” 
It is admitted that neither of the two pre- 
vious applications made by the judgment- 
debtors egal representatives was heard or 
finally decided by the court. It must, con- 
sequently, be held that the plea of res judi- 
cata advanced by the decree-holder and 
erroneously accepted by the first appella 

- {eourt, is unsustainable, 


4. In the result, both the judg- 
ments of the executing court and the first 
appellate court are set aside and the mat- 
ter is remanded to the executin 
fresh disposal in accordance wi 
in the light of the observations made in 
this judgment. Costs will abide the result. 
Needless to add that the parties will be 
given an opportunity to lead evidence, oral 
and documentary, in respect of their res- 
pective contentions. The executing court 
is directed to expeditiously dispose of this 
matter. l 


law and 


Order accordingly. 
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RAGHAVAN, J. 
Natarajan Asari,- Appellant v. Picha- 
muthu Asari, Respondent. l of 
Second Appeal No. 10 of 1968, D/- 
6-7-1971, against decree of Sub-Judge, Na- 
garcoil in A. S. No. 47 of 1967. ; 
Specific Relief Act (1877), S. 81 — 
Rectification of mistake in sale deed — A 
suit for rectification of mutual mistake as 
to description of property in the sale deed 
can be maintained. (Case law discussed). 
ara 
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Cases Referred: Chronological Paras 
(1953) 1953-2 All ER 739 = 1953-3 

WLR 497, F. E. Rose Ltd. v. 

W. H. Pi 8 


im Ltd. 
(1938) AIR 1938 Mad 589 (V 25) = 
(1938) 1 Mad LJ 806, Tetali Soo- 
= ramma v. Kovvari Venkayya 9 
(1930) AIR 1930 Rang 12 iv ID = 
125 IC 259, U. Shwe Thaung v. 


= U. Kyaw Dun 
(1928) AIR 1928 me (V 15 = 
10 Nag LJ 201, Sabhaji v.. Naval 


Singh 
(19215 AIR 1921 Cal 780 (V 8) = 
26 Cal WN 36, Bepin Krishna Ray 
v. Jogeshwar Ray 7 
(1892) ILR 16 Bom 561, Haji Abdul 
Rahman Allarakhia v. Bombay and 


__ Persia Steam Navigation Co. 
(1889) 8 Eq 868, Mackenzie v. Coulson 8 


P. Ananthakrishna Nair, for Appellant; 
R. Gopalaswamy Ayyangar, for Respondent. 


JUDGMENT: —The first. defendant is 
the appellant. The suit is a) for a declara- 
tion that the plaintiff is entitled to the wes- 
tern half of the suit propertys (2) for recti- 
fication of the plaintiffs sale deed dated 
1-8-1960, describing the property conveyed 
under it as the western instead of the 
eastern half of the plaint proper ; (8) for 

of the 


recovery of the western half suit pro- 
perty from the first defendant; and for 
other. reliefs. 

2, The plaintiffs case is that one 


Perumal Asari oinas z owned the suit 
property, that he died about 30 years prior 
to the- date of the plaint, leaving behind 
him two sons, Subbiah Asary and Velayu- 
dhan Asari, that the two sons became divid- 
ed in status even before 1117 M. E., and 
each became entitled to one half share ‘in 
the praperty, the eastern half being taken 
by Velayudhan Asari, and the western half 
being en by Subbiah Asari. The elder 
brother Subbiah died about the year 1118 
M. E. leaving behind him his son Eswara- 
moorthi Asari and his wife Chandanam 
Ammal. The son died about 15 years prior 
to the date of plaint, with the result that 
Chandanam Ammal became the full. and 
absolute owner of the half share in the suit 
property. The plaintiffs case is that on 
1-8-1960, the said Chandanam Ammal exe- 
cuted a sale deed in favour of the plaintiff 
in respect of the eastern half share in the 
plaint property of which she was then in 
possession. Subsequent to the sale, the 
plaintiff leased the eastern half to one 
Subramania Pillai, who was in- possession 
as his tenant. ile so, the plaintiff filed 
O. S. 1 of 1961 against the tenant for re- 
covery of the property with arrears of rent, 
and the suit was decreed. In execution, 
the plaintiff therein got delivery of the 
eastern half of the suit property, and is in 
possession of the same. The case of the 
laintiff is that at the time of the sale to 
the plaintiff, the western half was in pos- 
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session of a stranger, and the first defendant 
alleging that he got title to and possession 
of the whole plaint 
of 1962 on the file of the District Munsif 
Court, Nagarcoil, for declaration of his ttle 
and injunction. The present plaintiff was 
the first defendant in that suit. Chandamm 
Ammal was the second defendant, end 
Subramania Pillai was the third defendent. 


“The said suit was decreed in favour of zhe 


first defendant for possession, the ccurt 
holding that Subbiah got: the western Lalf 
and Velayudhan took the eastern half, 2nd 
that the first defendant’s vendor was ccm- 
etent to convey only the eastern half of 
the property. The plaintiffs case is that 
at the time of the sale deeds, none of the 
arties knew as to how the two brotters 
ivided and took half share each in the 
laint property, and the facts beceme 

own only during the trial of O. S. _44 
of 1962. The Dreset suit for rectification 
is therefore filed. l 


3. Defendants 2 and 8 filed sepa- 
rate written statements admitting the claim 
of the plaintif, and conceding that the suit 
may be decreed. 


4. The first defendant is the œn- 
testing defendant, and his case was that 
the suit for rectification is not proper reef, 
that Chandanam Ammaľs deceased Lus- 
band’s half right to the popa was lost 
by adverse possession by the first dezen- 
dant and his predecessors-in-title, and that 
the plaintiff is not entitled to any of the 
‘clicks claimed. 

5 The trial court held the ques- 
tion of rectification does not properly arise 
in this case and the plaintiff is not enti-led 
to the relief of execution of any rectifica- 
tion deed in pursuance of the sale deed 
Ex. A-l as claimed by him. The trial 
court also held that the plaintiff had no 
title to ‘the western half of the plaint ‘pro- 
perty, and that this being a suit in ect- 
ment, the plaintiff has not established his 
possession within 12 years of suit, In the 
result, the suit was dismissed. 


6. The plaintiff filed A. S. 47 of 
1967 on-the file of the Court of the Sub- 
ordinate Judge, Nagarcoil. The leamed 
Judge reversed the decision of the ial 
court, and upheld the plaintiffs claim of 
title to the western half share and for the 
relief of rectification of Ex. A-1 by incor- 
porating therein the western half instead 
of the eastern half share. In the result, 
the appeal ‘was allowed and the suit was 
decreed as prayed for. The first delen- 
dant has filed the above second appeal. 


7. The learned counsel for the ap- 
pellant contends that the suit for rectifica- 
tion will not lie in the absence of a con- 
cluded- antecedent contract even assumin 
that the mistake was mutual. The leame 
counsel refers to the decision in Haji ALdul 
Rahman arakhia v. Bombay and Persia 
Steam Navigation Co., (1892) ILR 16 kom 
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561. The facts therein are: The plaintiffs 
required a steamer to sail from Jedda “fif- 
teen days after the Haj” in order to convey 
pilgrims returning to Bombay. They char- 
tered a steamer from the defendants in 
June, 1891, for that purpose. The date 
inserted in the charter-party was “the 10th 
August, 1892 (fifteen days after the Haj)”. 
“The 10th day of August, 1892” was given 
or accepted by the plaintiff in the belief 
that it corresponded with the fifteenth day 
after the Haj. The defendants had no be- 
lief on the subject, and contracted only 
with respect to the English date. The 19th 
July, 1892 and not the 10th August, 1892, 
in fact corresponded with the fifteenth day 
after the Haj. On finding out the mistake 
in March, 1892, the plaintiff brought this 
suit for rectification of the charter-party 
by the insertion of the correct date, the 


„19th July, 1892, instead of the erroneous 


date, the 10th August, 1892. Farran, J. 
held that the plaintiff seeking rectification . 
must show that there was an actual con- 
cluded contract antecedent to the instrument 
sought to be rectified and that such contract 
is inaccurately Se hae in the instrument. 
The learned- Judge held that the mistake 
was not mutual, but on the plaintiffs part 
only and, therefore, the claim for rectifica- 
tion was disallowed. The said decision has 
no application to the facts of the present 
case where the mistake is mutual. 

8. The next decision referred to 
by the learned counsel- is the one reported 
in Bepin Krishna Ray v. Jores war Ray, 
AIR 1921 Cal 730. The head-note therein 
runs as follows:— 


“In every case where rectification is 
sought, it must clearly, and satisfactorily 
appear that the precise terms of the contract 
had been orally agreed upon and that the 
writing afterwards signed failed to be, as 
it was intended, an execution of such pre- 
vious agreement, but on the contrary ex- 
press a different contract. Mutuality of 
mistake might arise from the fact that the 
mistake was made by the writer who acted 
as mutual agent of both parties in reduc- 
ing the contract to the form of a written 
agreement. Where there is unilateral mis- 
take, -rectification is refused.” i 


Mookerjee, J. at page 734, observed that 
the first point for consideration is, whether 
through a mutual mistake of the parties 
the mortgage instrument in this case does 
not y. express their intention; in other 
words, the plaintiffs who seek the assistance 


of the court for the rectification of the 
written instrument must clearly prove that 
there was a prior completed agreement 


which according to the common intention 
was embodied in writing, but by reason of 
mistake in the writing, this: did not express 
or give effect to the agreement. The learn- ` 
ed Judge referred to the passage from Mac- 
kenzie .v. Coulson, 1889-8 Eq 868 namely 
“Courts of Equity do not rectify contracts, 
they may and do rectify instruments pur- 
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porting to have been made in pursuance 
of the terms of contracts”. The learned 
Judge has referred in detail to the various 
English decisions and. other cases on the 
point and it is unnecessary to refer to them 
in detail. The ‘earned counsel] referred to 
other decisions, namely, Sabhaji v. Nawal- 
singh, AIR 1928 Nag 4, and . Shwe 
Thaung v. U. Kyaw Dun, AIR 1980 Rang 
12 in support of his contention. The deci- 
sion in F. E: Rose Ltd. v. W. H. Pim Ltd, 
1953-2 All ER 789, has been referred to. 
The facts therein are that in pursuance of 
an enquiry for a supply of “horse-beans des- 
cribed here as feveroles”, and not know- 
ing that feveroles were a special medium 
size variety of horse-beans, buyers 
asked sellers what they were and were in- 
formed that feveroles and horsebeans were 
the same thing. The two parties -being 
under this misapprehension the buyers en- 
tered into an oral agreement for the pur- 


. chase from the sellers of five hundred tons 


of Tunisian Horse-beans, the agreement 
being incorporated in a written contract. 
The buyers subsequently brought an action 
for the rectification of the written contract 
by the addition of the word “feveroles” 
after the words “Tunisian horse-beans”. The 
Court of Appeal held that the oral agree- 
ment being only for the sale of horse-beans 
and the written contract correctly expressed 
that oral agreement, it could not be recti- 
fied. Denning, L. J. at page 747 observed 
as follows:— k 


“The buyers now, after accepting the 
goods seek to rectify the contract. Instead 
of its being a contract for ‘horse-beans’ sim- 

liciter, they seek to make it a contract for 
orse-beans described in Egypt as fevero- 
les’ or, in short, a contract for ‘feveroles’. 
The guage has granted their request. , He 
has found that there was ‘a mutual and 
fundamental mistake’ and that the sellers 
and buyers, through their respective market 
clerks, ‘intended to deal in horse-beans o 
the feveroles type’. And he has held that, 
because that was their intention—their con- 
tinuing common intention—the court could 
rectify their contract to give effect to it. 
In this I think he was wrong. Rectifica- 
tion is concerned with contracts and docu- 
ments, not with intentions. In order to get 
rectification, it is necessary to show that 
the parties were in complete. agreement on 
the terms of their contract, but by an error 
wrote them down wrongly. And in this 
regard, in order to ascertain the terms of 
their contract, you do not look into the 
inner minds of the parties into. their inten- 
tions any more than you do in the forma- 
tion of any other contract. Yet you look 
at their outward acts, i.e., at what they said 
or wrote to one another in coming to their 
agreement and then compare it with the 
document which they have signed. If you 
can predicate with certainty what their con- 
tract was, and that it.is, by a common mis- 
take, wrongly expressed in the document, 
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then you rectify the document, But no- 
thing less. will suffice”, 


g. In this case, Chandanam Ammał 
executed a sale deed in favour of the plain- 
iff in respect of the eastern half share in 
the plaint property. Chandanam Ammal 
represented her husband Subbiah Asari and 
Subbiah Asari in the partition got only the 
western share. Chandanam Ammal could 
not deal with the eastern half as her hus- 
band was entitled only to the western half 
and what she intended to convey was only 
the western half; and what the purchaser 
intenced to purchase was the western half 
belonging to Subbiah. Thus, the parties 
intenced to sell the property DeLOne ae to 
Subbiah and Subbiah owned only the wes- 
tern half. The recital in the document that 
it is the eastern half, is, therefore, a mis- 
take and this being a mutual mistake, the 
present suit for rectification of the mistake 
is maintainable. The original contract be- 
tween the parties was for the sale of the 
western half belonging to Subbiah and the 
contract being clear, it was wrongly ex- 
pressed in the document as the eastern half. 
Thus, there being a concluded contract for 
the sale of Subbiah’s share under which 
the partition between Subbiah and his bro- 
ther was the western share, the vendor 
namely Subbiah’s wife wrongly mentioned 
in the sale deed that the property sold is 
the eastern half share.. The conduct of the 
parties, and the subsequent litigation, viz., 
O. S. 144 of 1962 referred to above Jeave 
no room for any doubt as to the property 
agreed to be sold. The decision in O. S. 
144 cf 1962 to which the present plaintiff 
and his vendor are parties, conclusively 
established the contract between the parties 
as to the property intended 
The decisions cited by the respondent’s 
counsel do not lay down any contrary prin- 
ciple. The respondent’s counsel appears to 
be under a wrong impression that the afore- 
said decisions require a er agreement 
for rectification antecedent to the suit which 
is not? correct. On the other hand, deci- 
sions have gone to the extent of ordering 
restitution even though the right to secure 
restitution is barred by limitation. One 
such instance is the decision in Tetali Soo- 
ramma v. Kovvari Venkayya, AIR 1938 Mad 
589. In this case, the concluded contract 
between the parties being clear a mistake 
in describing the property sold as eastern 
half while in fact the contract was for the 
sale of the western half is certainly main- 
tainable. In this view, the decision of the 
lower appellate court ordering restitution is 
correct and the second appeal fails and is 
dismissed. 


ere will, however, be no 

order as to costs. No leave. 
Appeal dismissed. 
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MAHARAJAN, J. 
Alli Ammal and others, Petitioners v. 
Nataraja Mudaliar and others, Respondents. 


Civil Revn. Petn. No. 30 of 1971, D/- 
80-6-1971, against order of 5th Asst. Gity 
Civil J., Madras, D/- 10-9-1970. 

(A) Partition Act (1893), S. 6 (2) — 
When one of several sharers offers to pur- 
chase the whole property under Sec. 3, he 
should be allowed at least to set off the 
yalue of his own share against the price of 
the entire properties. (Para 2) 

(B) Partition Act (1893), S. 8 — “e- 
cree’ — Order refusing to grant a request 
for set off consequential to the order for cale 
is not appealable decree within meaning of 
Section 8. (Para 3) 

S. Varadarajulu Naidu, for Petitioners; 
P. R. Varadarajan and ‘J. Satyanarayana, for 
Respondents. 

ORDER:— This is a revision agacnst 
the order of the Fifth Assistant Judge, City 
Civil Court, Madras, dismissing the apoli- 
cation of the first petitioner, who was the 
first defendant in the Court below, in I. A. 
No. 4114 of 1970 under the following zir- 
cumstances: 


2. The plaintiff instituted a suit for 
partition against his two sisters, one brotier 
and the legal representatives of two of his 
deceased sisters and obtained a preliminar 
decree on 1-2-1967. Subsequently, he fil- 
ed an application for a final decree. ‘he 
Court, at his request, appointed a Comnis- 
sioner to divide the properties by metes znd 
bounds,. The Commissioner, after an n$- 
pection of the three items of property which 
were the subject-matter of the suit, report- 
ed that none of the items was divisible ph si- 
cally. All the parties were agreed that the 
properties could not be conveniently divid- 

. Thereupon, the Court passed an order 
on 28-11-1968, directing the Commissioner 
to sell the three items in public aucton, 
under Section 2 of the Partition Act, 1393 
(Act 4 of 1898). Then the first defendant 
came up with an application in I A. 
No. 1111 of 1969 under Sec. 8 (1) of the 
Partition Act applying for leave to buy the 
properties at a valuation, to be fixed by, the 
Court. On 10-3-1969, the Court passed an 
order on this application directing the Com- 
missioner to value the properties and per- 
mitting the first defendant to purchase the 
same at a valuation to be fixed by the Ccurt 
on foot of the Commissioner’s report. On 
94-9-1969, the Court fixed the value of the 
three items of property at Rs. 87,750 on the 
basis of the Commissioner's report nd 
directed the first defendant to give in writ- 
ing on or before 28-10-1969 her willingr ess 
to purchase the properties and to deposit 
the entire sale price-of Rs. 37,750 into 
Court on 29-10-1969. In pursuance of “his 
order, the. first defendant filed an affidavit 
nen ee 
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on 28-10-1969 expressing her willingness to 
purchase. When the matter was called the 
next day, she wanted time to pay the 
amount. The matter was being adjourned 
from time to time at her request till in 
February 1970 the first defendant filed 
I. A. No. 4114 of 1970, whereby, she made 
three requests: 


(1) to permit her to set-off against 
the amount of Rs. 37,750 the value of her 
admitted one-sixth share in the properties; 
(2) to permit her, without paying the share 
of the minor fifth defendant, to grant a 
charge in his favour in respect of item (1 
for the minor’s share of the sale price; an 
(3) to permit her to grant a similar charge 
in respect of the second defendant’s share 
of the value of the property. This appli- 
cation was resisted by the plaintiff and the 
third and the fourth defendants, whereas 
Neelakantan, the second defendant filed an 
affidavit to the effect that the first defendant 
might be permitted to grant a charge in 
his favour as proposed by him. As regards 
the fifth defendant, the first defendant in 
her capacity as his guardian ad litem had 
already filed an affidavit in support of her 
application consenting to the proposal made 
by her in her individual capacity. The 
learned Fifth Assistant Judge, City Civil 
Court, Madras, without considering the 
merits of the application, dismissed it on a 
technical ground, which appears to me to 
have no substance whatsoever. Common 
sense and equity require that when one of 
several sharers offers to purchase the whole 
property under Section 3 of the Partition 
Act, she should be allowed at least to set-| . 
off the value of her own share against the 
price of the entire properties. In fact, 
clause 2 of Section 6 of the Partition Act, 
prescribes that— 


“(2) On any such sale any of the share- 
holders shall be at liberty to bid at the sale 
on such terms as to non-payment of de- 
posit or as to setting off or accounting for 
the purchase-money or any part thereof 
instead of paying the same as to the Court 
may .seem reasonable.” 


As pointed out by Mr. V. Varadarajulu 
Naidu, learned counsel for the petitioner, 
even a decree-holder is normally permitted 
to bid at a Court auction and set-off the 
decretal amount against the sale proceeds. 
To call upon the petitioner to deposit into 
Court the entire sale price without deduct- 
ing her 1/6th share therein and then, to per- 
mit her to withdraw her 1/6th share of the 
amount the moment she deposits the full 
sale price is to compel her to go through 
a needless ritual and to submit herself to 
avoidable hardship. The learned Judge was 
clearly wrong to have refused to consider 
the requests of the petitioner on the hyper- 
technical ground that she had failed to put 
forward these proposals even in her origi- 
nal application as well as on the ground 
that the original application having been 
ordered already, her request could not be 
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considered unless she filed an application 
for review. I, therefore, set aside the order 
of the Court below as contrary to law and 
remit the matter back to. the lower Court 
for disposal in accordance with law and 
equity. ; í 
3. I may, before parting with this 
case, notice the objection raised 
pondents to the maintainability of this civil 
revision petition. It is contended: that 
under Section 8 of the Partition Act, the 
order for sale under Section 2 must be 
deemed to be a decree and as the decree is 
appealable under Section 81, C. P. Code, 
the petitioner should have presented an 
appeal against the order instead of a civil 
revision petition. I am unable to agree. It 
may be noticed that Section 8 of the Parti- 
tion Act runs as. follows: - 


- “Any order for sale made by the Court 

under Section 2, 3 or 4 shall be deemed to 
be a decree within the meaning of S. 2, 
C. P. Code”. - 
The order for sale was passed in this case 
on 10-3-1969 and the correctness thereof is 
not challenged. The present civil revision 
petition is filed, not against the order for 
sale, but against the subsequent order re- 
fusing to grant the consequential request of 
the petitioner for a set-off. It cannot, 
therefore, be regarded as an appealable de- 
cree within the meaning of Section 8 of the 
Act. The revision etition is, therefore, 
maintainable and is allowed. 


No costs. S i 
Petition allowed. 
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V. RAMASWAMI, J. 

S. Subramaniam, Appellant v. Hindus- 
tan General Insurance Society Ltd., Res- 
pondent. l 

Second Appeal No. 1740 of 1967, D/- 
28-6-1971, against decree of City Civil J., 
Madras in A. S. No. 168 of 1966. . 


Contract Act (1872), S. 18 — Insur- 
ance Contract — Materiality of fact — Re- 
pudiation of contract . on . ground of misre- 
presentation of fact. 

Contracts of insurance are uberrimae 
fidei and every fact of. any materiality must 
be disclosed otherwise there is ground for 
rescission. Materiality is a question of fact 
in every case and depends on whether a 
particular fact or circumstance would have 
influenced the prudent insurer in E 
. the risk. (Para 4 

In cases of policies where truth of the 
matters made in the proposal by the insured 
is agreed to be the basis of the contract, the 
answers to the questions of the proposal 
form are the basis of or condition precedent 
to the liability of the insurers under the 
contract. By making the truth 
matters a part of the contract, the assured 
and insurers are deemed mutually to agree 

a ce SPREE ERS Ar 
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that every circumstance therein included is 
a material circumstance in fact, in relation 


to which non-disclosure or misrepresenta- 
tion will avoid the contract. (Para 5) 
Where parties agreed that the vehicle 
could carry only five tons or the licensing 
carrying capacity of the vehicle whichever 
is less the insurer cannot repudiate the con- 
tract, on the ground that the proposal form 
gave the licenced carrying capacity of the 
vehicle as 5 tons while actually the licenced 
carrying capacity was 5.892 tons. 
(Paras 7, 8) 
P. V. Subramanian, for Appellant; V: 
Subramanian and K. Kasturi,- for Respon- 
ent. 


JUDGMENT:— The plaintiff who was 


unsuccessful in both the Courts below has. 


filed this second appeal. The suit was filed 
by him for recovery of a sum of Rs. 3715-20 
against the defendant-insurance company. 
The plaintiffs lorry MDS 4779 was insured 
with the defendant against loss or damage 
by any accident for the period from 11-8- 
1962 to 10-8-1963. The licenced carrying 
capacity of the lorry was 5.892 tons as ad- 
mitted in these proceedings. Subsequently 
on 7-11-1962 the licensed carrying capacity 
was increased to 6.1742 tons. The proposal 
or insuring the vehicle was made on 1]-8- 
1962 and this proposal was signed by Para- 
smal Mahar, who was the financier and who 


had a hire purchase agreement in his favour. 


In this proposal form, which is marked as 
Ex. Bl in this case, in the column relating 
to particulars of véhicle to be insured, the 
licensed carrying capacity of the vehicle was 
given as 5 tons. The defendant accepted 
the proposal and issued the insurance policy 
No. 12710, CV, Ex. A-1 in this case. The 
policy starts with the following clause: 
“Whereas the insured by a proposal 
and declaration dated as stated in the sche- 
dule which shall be the basis of this con- 
tract and is deemed to be incorporated here- 
in has applied to the Society for the insur- 
ance hereinafter contained and has or ag- 
reed to pay the premium as consideration 
for such insurance in respect of accident 
loss or damage occurring je ae the period 
of insurance.’ 


Then followed the usual’ printed terms of 
exceptions and conditions. In the schedule 
to the policy under the clause “limitations 
as to use”, among other things, it is special- 
ly provided as follows: 

“Warranted that the weight of the 
goods carried by the within described vehi- 
cle shall at no time exceed 5 tons or the 
licensed carrying capacity of the vehicle 
whichever is less.” l 
The vehicle met with an accident on 25-1- 
1963 at Krishnagiri. The plaintif intimated 
the accident by telegram to the defendant 
and after following the usual procedure the 
surveyor of the defendant company approv- 
ed the estimated cost of repair at Rupees 
8715-20. It is admitted by the parties to 
the proceedings that the vehicle was carry- 
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ing less than 5 tons of goods at the time 
when the accident took place. 

2. The defendant repudiated the 
claim on. the ground that there was a frau- 
dulent . misrepresentation in the proposal as 
to the carrying capacity of the vehicle and 
that the licenced carrying capacity of the 
vehicle is a material fact in fixing the pre- 
mium. It also contended that the incr2ase 
in the licensed carrying capacity made: on 
7-11-1962 was not intimated to the defen- 
dant and higher premium paid and that 
therefore the company was entitled to avoid 
the contract of insurance. 

. 3. The point for consideration is 
whether, on the facts of this case, under the 
terms and conditions of the policy the de- 
fendant company is entitled to avoid the 
contract, aad refuse payment of the loss or 
damage to the vehicle. | 


A, It is well-known that contracts 
of insurance are uberrimae fidei and every 
fact of any materiality must be disclosed 
otherwise there is ground for rescission. 
“Material” means “anything which would 
influence a prudent insurer as to whether 
he will accept the offer and, if so, at what 
rate of premium” -— Vide the Law of 
Motor Insurance by Shawcross 2nd dn. 
age 881. In the same book at page -391 
materiality” as per the English Marine In- 
surance Act, 1906, is set out as follows: 

“Every circumstance.... which would 
influence the judgment of a prudent insurer 
in fixing the premium or determining whe- 
ther he will take the risk.” 

At page 392, Section 10 (8) of the Enzlish 
Road Traffic Act, 1984 is extracted as fol- 
lows: 

“The expression ‘material’ means of 

such a nature as to influence the judgment 
of a prudent insurer in determining whether 
he will take the risk, and, if so, at what 
premium and on what conditions....” 
As observed by the learned author, these 
definitions contained in the Marine ITusur- 
ance Act and the Road Traffic Act, merely 
produce the results of the common law 
authorities as to “materiality” and as such 
this testis applied to cases of motor insurance 
policies. It would be seen from the fore- 
going definitions, “Materiality” is a question 
of fact in every case and depends on whe- 
ther a particular fact or circumstance would 
have influenced the prudent insurer in ac- 
cepting the risk. 

5. It would be seen from the facts 
set out in. this case that the insurance 2om- 
pany has stipulated that the proposal shall 
be the basis of the contract and that the 
proposal shall be deemed to have beer in- 
corporated in the policy. In cases of such 
policies it is now ‘well-settled that the: ans- 
wers to the questions of the proposal form 
were the basis of or condition precedent 
to the liability of the insurers under the 
contract. Hence, the question of mater-ality 
in relation to any circumstance, which is 
dealt with in the proposal form or the an- 
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swers thereto, becomes irrelevant. By making 
the truth of the matters stated a part of the 
contract, the assured and insurers are deem- 
ed mutually to agree that every circum- 
stance therein included is a material circum- 
tance in fact, in relation to: which non-dis- 
closure or misrepresentation will avoid the 
contract, The fact that a specific question 
is directed to it, may afford. strong proof of 
the materiality of a fact —- vide page 895 
oa of Motor Insurance by Shawcross 2nd 


6. It may also be mentioned that 
under the Indian Motor Tariff Schedule of 
rates issued by the defendant company, 
which is marked as Ex. B-2 in this case, 
for public carrier vehicles with a licenced 
carrying capacity exceeding 8 tons but not 
exceeding 5 tons, the rate for a comprehen- 
sive policy in mofussil is given as Rs. 900 
plus 1/2 per cent. of TEV Nasaedé estimat- 
ed value). the licensed carrying capacity 
of the vehicles exceeds 5 tons in addition to 
the rate of 5 tons, an additional sum of 
Rs. 150 for each additional ton or part there- 
of will have to be paid as premium. 

{e It would be seen from the fore- 
going statement of law and facts that it 
would have been open to the defendant 
to repudiate the contract on the 
prong that the proposal form gave the 
icenced carrying capacity of the vehicle as 
5 tons while actually the licenced carrying 
capacity was 5.892 tons. But in this case, 
the insurance policy, Ex. A-1, has an addi- 
tional special clause under the headin 
mensions as to use” which reads as fol- 
ows: 


“Warranted that the. weight of the 
goods carried by the within described vehi- 
cle shall at no time exceed five tons or the 
licensed carrying capacity of the vehicle 
whichever is less.” 

This, in my opinion, has changed the rights 
and liabilities of the insured and the in- 
surer. In effect, this provides that the par- 
ties have agreed that the vehicle could car- 
ry only five tons or the licensing carrying 
capacity of the vehicle whichever is less. It 
would mean that the insured is liable to pay 
premium on the basis that the vehicle could 
carry only 5 tons irrespective of its licenced 
Carrying capacity. In other words, as the 
‘weight of the goods that could be carried 
has been restricted to five tons for the pur- 
poses of the insurance, the licensed carrying 
capacity of the vehicle has been made irre- 
levant and immaterial. The phrase “which- 
ever is less” contemplates two possibilities 
~— firstly, the pened carrying capacity of 
the vehicle might be more at the time of 
issue of the policy or might be increased 
subsequently. On both these cases, so far 
as the policy is concerned, carrying capacity 
of the vehicle is restricted ‘to five tons. 
Secondly, the licenced carrying capacity of 
the vehicle may be reduced below five tons; 
in such a case the vehicle cannot carry more 


than. the licenced carrying capacity. For 
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both possibilities the policy covers the risk. 
The carrying capacity of the vehicle res- 
tricted to five tons in the policy is a 
material circumstance in determining the 
liability of the insurance company. If this 
condition as to’ carrying- capacity was con- 
travened, though it did not violate the 
licensed carrying capacity of the vehicle the 
insured would e been entitled to avoid 
the contract. The policy specially restricts 


the carrying capacity to 5 tons in order to 


determine the premium payable on the 
policy and that, therefore, in my opinion, the 
mention of the licenced carrying capacity of 
the vehicle in the proposal form as 5 fons 
which has been incorporated in the policy, 
did not affect the liability of the insurer. 
If the licenced carrying capacity was so 
important, there could not have been any 
special clause in the- policy restricting the 
carrying capacity of the vehicle. 


8. Further, it would be seen from 
Ex. B-2, the schedule rates of premium, that 
where the licenced carrying capacity of the 
vehicle was above 8 tons but did not exceed 
5 tons, the premium is the same. Therefore, 
or instance, if the licenced carrying capa- 
city of the vehicle was 4.5 tons and in the 
propor! form it was given as 4 tons, there 

eing no difference in the premium for 
4 tons and 4.5 tons the wrong statement in 
the proposal would not have affected the 
acceptance of the risk.. It is because that 
there is a possibility of an increase or a de- 
crease in the licensed carrying capacity of 
the vehicle during the period. of the licence 
that the special clause is provided restricting 
the carrying capacity to 5 tons or the licen- 
ced carrying capacity whichever is less. It 
may also be mentioned that the licenced 
carrying capacity of the vehicle was given 
as 5 tons. in the column relating to the 
particulars of the vehicle in the proposal 
form and not in answer to any of the ques- 
tions in the proposal form so as to make the 
truth or correctness of the answer to the 
question as a condition recedent of the 
policy. In my opinion, therefore, it. was 
not open to the insurance company to re- 
pudiate its liability in this case on the 
ground that in the proposal form the licen- 
ced carrying capacity of the vehicle was 
given as five tons. 


9. The Courts below have accepted 
another argument of the defendant that 
since the plaintiff had not informed the de- 
fendant of the increase in the carrying Seed 
city on 7-11-1962, it was open to the de- 
fendant to avoid the contract. There is no 
clause in the insurance policy imposing a 
duty on the insured to inform the insurer of 
any increase in the carrying capacity nor has 
it fixed any time limit within which the in- 
surer should be informed of the increase. 
As already seen, the carrying capacity of the 
vehicle was restricted to five tons or the 
licenced carrying capacity whichever is less 
so far as the policy is concerned. It was, 
therefore immaterial for the purpose of en- 
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„second appeal, is allowed and 


A.I. R 
forcing this policy whether the licenced 
carrying capacity was increased. It may 


also be mentioned that,: as a matter of fact 
the plaintif by a letter dated 1-4-1963, 
marked as Ex. B-8 in this case, has inform- 
ed the defendant of the increase in the 
carrying capacity and offered to pay extra 
premium. Therefore, this ground KA will 
not enable the defendant to repudiate its 
liability. 

10. For the foregoing reasons, the 
the suit is 
decreed as prayed for with costs through 


out. Leave granted, 
- Appeal allowed. 


— a 


AIR 1972 MADRAS 198 (V 59 C 67) 
PALANISWAMY, J. 


Champalal Sowcar, Petitioner v. Gov- 
ont of Tamil Nadu and others, Respon- 
ents. 


Writ Petna. No. 1005 of 1970, D/- 24 
6-1971. 


Madras Buildings (Lease aŭd Rent Con- 
trol) Act (18 of 1960), S. 29 — Exemption 
of building from provision of Act. 


-One of the objects of the Act is to 
prevent unreasonable eviction. In dealing 
with a request for exemption of any build- 
ing from the application of the Act, it is 
incumbent upon the Government to consi- 
der whether the power should be exercised 
for the purpose of the implementation of 
the policy underlying the Act. (Para 2) 

_An order passed by the Government 
exempting a building from operation of the 
Act without examining the question whether 
the same state of affairs continued to exist 
as was obtaining at the time when the 
landlady applied for exemption overlookin 
the fact that the order was being passe 
after a lapse of nearly two years and five 
months, is unsustainable. (Para 3) 
Cases Referred: Chronological Paras 
(1963) (1963) 1 Mad LJ 415 = 76 

Mad LW 228, Pannalal Jagannath 

Prasad Gupta v. State of Madras a 
(1961) AIR 1961 SC 1781 (V 48) = 

(1962) 1 Mad LJ (SC) 92, P. J. 

Irani v. State of Madras 9 

K. G. Manickavasagam, for Petitioner; 

S. Ramalingam, Asst. Govt. -Pleader (for 

Nos. 1 and 2) and A. Dhanakoti (for No. 3), 
for Respondents. 


ORDER:— The petitioner is a tenant 
of premises No. 8 Prasanna Vinayakar Koil 
St, Mylapore, which belongs to the third 
respondent Alamelu Ammal. The third res- 
pondent purchased the same from its pre- 
vious owner on 1-6-1966. After purchasing 
the building she called upon the petitioner- 
tenant to vacate the same alleging inter ilia 
that she purchased the premises for her 
own occupation and for the use of her mar- 
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ried daughters. The tenant denied the 
bona fides of the claim of the landlady. The 
landlady followed up that demand by ano- 
ther notice and subsequently approached the 
Government by addressing a letter on 15-4- 
1967 and prayed for ee the building 
from the provisions of the Madras Builcings 
(Lease and Rent Control) Act- The Gov- 
ernment called for a report from the Ac- 
commodation Controller. The Accommoda- 
tion Controller after making enquiry of 


persons including the petitioner, submitted a - 


report stating that the request was not bona 
fide. Though this report was given by the 
Accommodation Controller, as early as 21- 
10-1967, the Government, after a laps: of 
more than two years, passed an order on 
25-9-1969, exempting the building from the 
provisions of the Act giving the petitioner 
six months time to vacate. .This petiticn is 
filed to quash the said order. 


2, Mr. Manickavasagam appecring 
for the petitioner contended that the crder 
of the Government is vitiated on accourt of 
the long interval between the date of the 
application made by the landlady and the 
date of the order. His submission is that 
subsequent to the application made by the 
landlady for exemption circumstances con- 
siderably changed and that the Government 
failed to take into consideration the change 
of circumstances at the time of -passing of 
the impugned order. This contention is 
well-founded. One of the grounds wpon 
which the third respondent wanted exemp- 
tion was that the building was required for 
the occupation of her Grandchildren who 
were said to be studying in Rosary Maticu- 
lation school, which is said to be near the 
building in question. Another ground men- 
tioned was that the landlady’s daugaters 
were living in rented houses. It is the con- 
tention of the petitioner that the grand 
children ceased to study in that schoel at 
the time. when the Government passed the 
exemption order and that at that time_one 
of the married daughters of the lJanclady 
had moved into a house of her own in anna 
Nagar and that therefore if the Government 
had taken the change in circumstances into 
consideration, there was no ground to exempt 
the building from the operation of the Act. 
This contention is tenable. A perusel of 
the file does not show as to the reasor for 
the long delay of more than two years in 
passing the order after the Accommodation 
Controller submitted his report. The 3ov- 
ernment merely referred in the impuzned 
order to the request made by the lanclady 
for exempting the building for the use of 
her grand-children and her married deugh- 
ters. If the grounds alleged by the and- 
lady had not existed at the time wher the 
Government passed the order, there wes no 
ground to exempt the building. One o: the 
objects of the Act is to prevent unre ason- 
able eviction. In dealing with a request for 
exemption of any building from the applica- 
tion of the Act, it is incumbent upor the 
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Government to consider whether the power 
should be exercised for the ose of the 
implementation of the policy underlying the 
Act — Pannalal Jagannath Prasad Gupta v. 
State of Madras, 1968-1 Mad LJ 415; see 
also the observation of the Supreme Court 
in P. J. Irani v. State of Madras 1962-1 Mad 
LJ (SC) 92 at p 96 = (AIR 1961 SC 1731). 
3. The facts ot this case show that 
at the time when the Government passed 
the impugned order, they failed to examine 
the question whether the same state of 
affairs continued to exist as was obtaining 
at the time when the landlady applied for 
exemption overlooking the fact that the 
order was being passed after a lapse of 
nearly two years and five months. In this 
view the impugned order is unsustainable 
and it is hereby quashed without prejudice 
to the landlady to convince the Government 
that even now circumstances exist justifying 
exemption. There will be no order as to 
costs. 
Petition allowed. 





AIR 1972 MADRAS 199 (V 59 C 68) 
PALANISWAMY, J. 
M. K. Shaik Abdul Khader, Petitioner 
v. State of Tamil Nadu, Respondent. 


Writ Petn. No. 500 of 1970, D/- 17- 
6-1971.. 


Madras Buildings (Lease and Rent Con- 
trol) Act (18 of 1960), S. 3 (3) — Non-resi- 
dential building — Whether can be allotted 
for residential purpose. 


Where the landlord intimates the Ac- 
comodation Controller that the vacant build- 
ing is for non-residential purpose he has no 
authority to convert and allot it for residen- 
tial purpose without the concurrence of the 
landlord. (Para 8) 

M. A. Ghatala, for Petitioner; S. Rama- 
lingam, Asstt. Govt. Pleader, for Respondent. 

ORDER:—— The petitioner is the owner 
of premises No. 20 Maracair Lubbai St, 
Mannady. The ground floor has two com- 
partments, a front portion and a rear por- 
tion. The front portion was occupied by 
one Abideen Sahib. When he vacated, the 
petitioner gave a notice’ of vacancy to the 
Accommodation Controller (respondent) 
stating that the building was non-residential, 
and that the rent previously paid by the 
tenant was Rs. 150 per month. On receipt 
of the vacancy notice, the respondent allot- 
ted the building to one Abdul Rasheed, a 
junior Assistant working in his own office, 
with effect from 19-1-1970 fixing the rent 
at Rs. 60 per month subject to fixation of 
fair rent. It is to quash this proceeding 
dated 12-2-1970 that this writ petition has 
been filed. 


The  petitioner’s 


2. contention is 
that, wherever he 


had given notice of 
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vacancy describing the building as non-resi- 
dential, the respondent had no jurisdiction 
to allot it for residential purposes and that 
too by fixing the rent arbitrarily at Rs. 60. 
Though the ee Aes was served as early 
as 10-8-1970, he has not chosen to file a 
counter affidavit. - 


When the case was taken up for hear- 
ing before the holidays the Assistant Gov- 
ernment Pleader wanted time to file a coun- 
ter affidavit and time was accordingly given. 
Till this date no counter affidavit is filed. 
The Assistant Government Pleader submit- 
ted that, from the records, it was seen that 
the previous tenant intimated vacancy des- 
` cribing the building as residential and that 
was the reason why the Accommodation 
Controller allotted the building for residen- 
tial purpose. But it is pointed out on be- 
half of the petitioner that no such mention 
was made at any time by the Accommoda- 
tion Controller in the correspondence that 


assed between the petitioner on the one 

d and the Accommodation Controller 
on the other in which the peti- 
tioner 


rotested acabe the allotment of 
the building as residential 

3. The fact is that the building was 
notified by the petitioner as a non-residen- 
tial building. The Madras Buildings. (Lease 
and Rent Control) Act, 1960, does not en- 
title the Accommodation Controller to allot 
a non-residential uilding for residential 
purposes. It is rightly contended on behalf 
of the petitioner that converting a non-resi- 
dential building which is abutting another 
non-residential building belonging to the 


same owner into a residenti build- 
ing would entail serious inconveni-~- 
ence and disadvantage apart from 


the Jack of authority of the Accommodation 
Controller to make such. a conversion. When 
‘ithe petitioner intimated the vacancy describ-~ 
ing the building as non-residential, the Ac- 
commodation Controller had no jurisdiction 
to allot it for residential purposes without 
the concurrence of the landlord. In this 
view, the impugned order is unsustainable 
and ‘is liable to be quashed. e writ peti- 
tion is accordingly allowed. No order as to 
costs. 

Petition allowed. 





AIR 1972 MADRAS 200 (V 59 C 69) 
SADASIVAM AND V. RAMASWAMI, JJ. 
Ponnamma Kaliamma, Appellant ` v. 
Kumara Pillai and others, Respondents. 
Appeal No. 319 of 1964, D/- 23-4. 
1971, against decree of Sub-J., Nagarcoil, 
D/- 26-12-1963. - 
_ Evidence Act (1872), S. 114 — Long 
cohabitation —~ Presumption as to marriage 
— Rebuttal. 


A Kudipravarthi woman (i. e. Devdasi)' 


can contract a legal marriage. A rebuttable 
presumption of marriage from long cohabi- 
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tation can be drawn in her case just as-ia — 


A.L R. 


the case of any other Hindu woman. 
there are circumstances which weaken or 
destroy that presumption the Court cannot 
ignore them. One of such circumstances is 
e fact that the woman is a kudipra- 
varthi who is so low im the social scale, that 
a member of a respectable community 
would not incur the odium of contracting 
a marriage with such a person, though pub- 
lic opinion might tolerate illicit union wi 
her. Case Jaw discussed. (Paras 4, 5) 


Held; there were such circumstances 
which go to completely destroy the pre- 
sumption, if any, arising out of long coha- 
bitation between plaintiff and her alleged 
husband. (Paras 8, 16) 
Cases Referred: Chronological 
(1968) 81 Mad LW 200 = (1968) 2 


Mad LJ 411, Rajagopal Pillai v. ` 
Paki Ammal 


am f 

(1962) AIR 1962 Andh Pra 260 (V 49) 
==(1962) 1 Andh WR 51, D. Nagara- 
jamma v. State Bank of India 


Cuttapah- 

(1953) ATR 1958 SC 201 (V 40) = 
(1953) 1 Mad LJ 697, Saraswathi 

__Ammal v. Jagadambal _ 

(1952) AIR 1952 SC 281 (V 89) = 
1952 SCR 825, Gokalchand v. Parvin 


Kumari 3 

(1986) AIR 1986 Mad 958 (V 28) = 
ILR (19387) Mad 257, Balasundaram 

__v. Kamakshi Ammal 

(1929) AIR 1929 PC 185 (V 16) = 

56 Ind App 201, Mobabbat Ali Khan 
Ibrahim Khan 


v. Ibrahim 
(1927) AIR 1927 PC 185 (V 14) = 
54 Mad LJ 388, A. Dinohamy v: 


Paras 


= W. L. Balahamy l - IT 
(1866-67) 11 Moo Ind App 194, Mst 
Jariut-ool Butool v. Mst, Hossenee 

egum . I5 

H. L. Sc. 269, Breadalbane Case Il 


R. Gopalaswami Iyengar and T. R. Sri- 
nivasan, for Appellant; R. Srinivasan P. 
Padmanabhan and P. S. Madhusudhanam, 
for Respondent. 


SADASIVAM, J.:— Appellant Ponnami- 
ma filed the suit O. S. No. 41 of 1962, on 
the file of the Subordinate Judges Court, 
Nagarcoil, for partition and separate pos- 
session of a half share in the estate of Aghi- 
kesavaperumal Pillai on the ground that she 
is his legally wedded wife. She impleaded 
Kumara Pillai, the legitimate son of Adhi- 
kesavaperumal Pillai, through his first wife, 
as the first defendant in the suit, and he 
was reprsented by his poari Kamalamma, 
as he was found to be a lunatic. The 
second defendant Kesava Pillai is the son 
of Kumara Pillai. The third defendant is 
the Advocate-receiver appointed to manage 
the properties of Kumara Pillai. The defen- 
dants contested ‘the claim of the appellant 
that she was the legally wedded wife of 
the deceased Adhikesavaperumal Pillai. On 
a consideration of the oral and documentary 
evidence in this case, the learned Subor- 


— 


M) 


4 


1973 
dinate Judge, Nagarcoil, has found that the 
appellant has not proved that she is the 


legally wedded wife of Adhikesavaperumal 
Pillai and in the result, dismissed the suit 
with costs. Hence she has come forward 
with the present appeal. l 


2. Adhikesavaperumal Pillai belong- 
ed to Nanjanad Ve community and he 
owned extensive properties. He mar-ied 
one Bagavathi, who died only a few months 
prior to his death. Kumara Pillai, the enly 
son of Adhikesavaperumal Pillai, was 48 yzars 
old at the time when the suit was filed. The 
appellant-plaintiff claims to have married 
Adhikesavaperumal Pillai, 45 years prio? to 
suit, in 1092 M. E. that is in 1918, when 
she was 24 years old and Adhikesavap=ru- 
mal Pillai was 28 years old. 


= «8. Appellant Ponnamma is a mem- 
ber of the eighth gudi entitled todo service 
in kudipravarthi in the’ Suchindram temple. 
There were 82 families doing Kudipraverthi 
in Suchindram temple. Admittedly, appel- 
lant Ponnamma was employed in Suchin- 
dram temple after she was initiated by the 
usual formal ceremony in her seventh year. 
She stated that tali was tied round her neck 
by the brahmin in boars Madam before 
Suchindram ‘Thanumoorthy when she was 
seven years old. 


4, The learned Subordinate Judge 
of Nagarcoil has referred to the passages In 
the Travancore State Manual y Nagam 
Iyer, 1906 Vol. IL at page 388, the Travan- 
core State Manual by T. K. Velu Pillai, 
1940 Vol. II at pages 728 and 724 and Dr. 
K. K. Pillai’s thesis on Suchindram temple 
and found that the kudipravarthi systen of 
Suchindram temple can be equated to Ceva- 
dasi system in Tamilnadu; the kudiprevar- 
thi was abolished in the Travancore State 
in 1105 M. E. The learned advocate for 
the ape anr did not dispute the finding of 
the trial Court about the status of the appel- 


lant Ponnamma as a kudipravarthi woman. 


‘(But he argued that it is open to even such 


a woman to take to a respectable ma-rie 
life and that when it is shown that she 
lived with Adhikesavaperumal Pillai and 
cohabited with him continuously for over 
four decades, it should be presumed that 
there was a valid marriage between them. 


= § In Balasundaram v. Kamakshi 
Ammal, ILR (1987) Mad 257 = (AIR 1936 
Mad 958). Wadsworth ji. has held that, if 
a dancing girl eschews the calling of her 
community and adopts the ordinary life of 
a -respectable married -woman and acquires 
property, that property would devolve ir. ac- 
cordance with the ordi rules of Hindu 
law, in spite of the fact that she belongs to 
the dancing girl caste, and such property is 
impressed with a character which it cannot 
lose by passing on her death into the bands 
of a racine girl practicing the calling of 
her caste an e devolution of property ac- 
qod during her widowhood by such a 
dancing girl after she reverts to what may 
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be described as an immoral life, would 
not be different, since any subsequent lapse 
from conjugal virtue would not give her any 
character .other that of an unchaste’ married 
woman. In Saraswathi Ammal v. Jagadam- 
bal 1953-1 Mad LJ 697 = (AIR 1958 SC 
201), the Supreme Court has held that in 
the absence of proof of existence of a cus- 
tom governing succession to the estate of 
dancing girl by which a dasi daughter ex- 
cluded a married daughter the case has to 
rest on rules of justice, equity and good 
conscience as no clear text of Hindu law . 
applies to such a case and that a just rule 
to apply in such a case is one oe propin- 
uity according to which the married an 
asi daughters would take the mother’s 
property in equal shares. It is true that in 
spite of appellant Ponnamma beinga kudi- 
pravarthi woman, it is open to her to con- 
tract a legal marriage with Adhikesavaperu- 
mal Pillai and that a presumption of mar- 
riage from long cohabitation could be in- 
voked in her case just as in the case of any 
other Hindu woman. But as pointed out 
by the Supreme Court in Gokalchand v. 
Parvin Kumari, AIR 1952 SC 231 at p. 238, 
the presumption which may be drawn from 
long cohabitation is rebuttable, and if there 
are circumstances which weaken or destroy 
that presumption the Court cannot ignore 
them. One of such circumstances is the fact 
that Ponnamma is a kudipravarthi who is 
so low in the social scale, that a member 
of a respectable community would not in- 
cur the odium of contracting a- marriage 
with such a person, though publie opinion 
might tolerate illicit union with such per- 
sons. i i 


= 6. Appellant Ponnamma was born 
to Veeramoni Iyer, who evil the aopo ant s 
mother belonging to eigh i as his 
concubine. e evidence of P. W. 2, 
Sivathanoo Pillai is that hundred years back 
Iyers used to have kudipravarthis as con- 
cubines. He denied the suggestion that 
after the tying of the pottu, kudipravarthis 
lead a loose life. But he admitted that Kudi- , 
pravarthi women. were permanently kept 
concubines of persons who maintained them. 
The evidence of P. W. 3, Padmanabha Pil- 
lai, a classmate of Adhikesavaperumal Pil- 
lai, is that pen ayapana Pillai asked 
him about Ponnamma, that he told him that 
he (she?) would be dutiful, that he question- 
ed why he wanted to have her and that Adhi- 
kesavaperumal Pillai told him that he 
wanted to lead-a happy and jolly life. 
Adhikesavaperumal had married in his own 
community and had-a son by her. P. W. 1 
Subramania Pillai could not give any reason 
why Adhikesavaperumal. Pillai married Pon- 
namma when he had his wife Baghavathi 
Ammal and had a son Kumara Pillai through 
her. The evidence ‘of the appellant-plain- 
tiff is that simply because Kudipravarthi 
girls like herself got talies tied in the tem- 
ple, people say all sorts of things. It is 
clear from her evidence that she kept one 
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Parameswaram Pillai and had a son through 
him, that she subsequently married one Sun- 
daram Pillai and had a son through him 
and that after the death of Sundaram Pil- 
lai, she claims to have married Adhikesava- 
perumal Pillai. According to her, she curs- 
ed her fate for two-years after the death 
of Sundaram Pillai and later Ahdikesava- 
perumal Pillai came to her and wanted her 
to be his concubine and offered to pay 
money. But she claimed to have told him 
that he should marry her to the knowledge 
of the villagers. According to her, Adhi- 
kesavaperumal Pillai came to her with two 
others and remained in her house for an 
hour, but she did not know him before and 
she did not even enquire who he was. She 
could not say who accompanied him at that 
time. She and her younger sister alone 
were in the house at that time. According 
to her, Adhikesavaperumal Pillai came to her 
five or six days later and entered into a 
sambandam form of marriage by giving her 
a saree in the presence of witnesses, But 
even then she did not know about Adhikesa- 
vaperumal Pillai. It was only later when he 
went to his village Eranipudur, she learnt 
from him that he had a wife and a son, but 
she did not know if he and his caste wife 
were on friendly terms or otherwise. 


7. It is in the light of these facts 
we have to assess the evidence in this case 
to find out whether it is likely that Adhi- 
kesavaperumal Pillai would make the appel- 
lant belonging to Kudipravarthi caste his 
wife by marrying even in the sambandam 
form of marriage. 


(After discussing the evidence his Lordship 
proceeded): 

8. Thus, on a consideration of the 
entire evidence in this case, we see no rea- 
son to differ from the finding of the learn- 
ed Subordinate Judge that the appellant has 
not proved that she married Adhikesava- 
perumal Pillai in 1093 M. E. 

9. Sri R. Gopalaswami Aiyangar 
. relied on several decisions in support of his 
contention that though the evidence about 
the actual marnage may not. be satisfactory, 
there is a strong legal presumption not only 
-with regard to the factum of marriage, but 
also about the performance of the requisite 
ceremonies, to constitute a valid marriage, 
arising out of the long continued cohabita- 
tion between the appellant Ponnammal and 
Adhikesavaperumal Pillai.. The learned 
Subordinate Judge has dealt with this as- 

ect of the case in paragraphs 20 and 21 of 
his judgment. He has posed the question, 
whether the plaintiffs living. with Adhikesa- 
vaperumal Pillai as husband and wife in the 
plaintiff's house for over 34 or even 45 years 
is sufficient to draw the presumption that 
they were legally wedded husband and wife. 
We have already pointed out that such a 
long cohabitation can be of no avail if it 
was only subsequent to 1100 M. E.. If the 
evidence of P. Ws. 1 to 3 about the mar- 
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riage is not accepted, it is not possible to 
rely on that evidence to prove that Adhi- 
kesavaperumal Pillai lived with the a 
lant from 1093 M. E. We have already re- 
ferred to the evidence of P. W. 5 and point- 
ed out how the evidence of 11 or 12 year 
boy: could not be relied on as proving the 
fact that Adhikesavaperumal Pillai and the 
appellant lived together as husband and 
Wile in. 1920-21. The appellant stated in 
her evidence that ever since her marriage in 
1098 M. E. Adhikesavaperumal Pillai came 
to live with her and that from that time 
onwards, he used to receive letters addressed 
to her house address. She stated that even 


in the year of marriage, Adhikesavaperumal 


Pillai received letters. But she has not pro- 
duced the letters addressed to Adhikesava- 
perumal Pillai prior to 1100 M. E. 


19. In Rajagopal Pillai v. Pakiam 
Ammal, (1968) 81 Mad LW 200 it has been 
held that where a man and woman had lived 
together as man and wife, the law will pre- 
sume, until the contrary is proved, that they 
were living together by virtue of a legal 
marriage and not in concubinage and that 
this presumption of law is the strongest of 
legal presumptions and is not lightly to be 
repelled by mere balance of probabilities 
and that the evidence repelling that pré- 
sumption must be strong, distinct and satis- 
factory. It is clear from the decision that 
the presumption exists even when there is 
no positive evidence of any marriage having 
taken. place. It is pointed out in the deci- 
sion that the marriage state being the chief 
foundation on which the superstructure of 
society rests, presumption of the marriage 


arising from cohabitation of spouses 
is very strong presumption. The en- 
tire case law has- been reviewed in 


It is clear from the finding of 
the trial Court in that case that there was 
a marriage between the first plaintiff Pakki- 
am Ammal in that case and Arumugham. This 
court pointed out how the strong presump- 
tion arising out of long cohabitation streng- 
thened the other circumstances of the case. 
It is pointed out in the decision that all that 
the defendants in that case attempted to do 
is merely to create some doubts about the 
way of marriage between Pakkiam and Aru- 
mugham at Madurai and nothing more. It 
has been rightly pointed out that it is futile 
to argue on such material that it is sufficient 
to repel the marriage. 


11. In A. Dinohamy v. W. L. Bala- 
hamy, AIR 1927 PC 185, the Privy Council 
has held in a case arising from Ceylon that 
where a man and woman are proved to 
have lived together as man and wife, the 
Jaw will presume, unless the contrary be 
clearly proved, that they were living toge- 
ther in consequence of a valid marriage, and 
not in a state of concubinage. The following 
passage has been extracted in the judgment 
from the judgment of Lord Cranworth in 
the Scotch leading case known as the 
Breadalbane case, H. L. Se 269 :—. 


-) 


~~’ 


aw, 


1972 


“Marriage can only exist as the result 

of mutual agreement. The conduct of the 
parties, and of ‘their friends and neighbours, 
in other words, habite and repute, may aford 
strong and, in Scotland, attending to the 
laws of marriage there existing, an unans- 
werable evidence, that at some unascerfain- 
ed time a mutual agreement to marry was 
entered into by the parties passing as man 
and wife. I cannot, however, think it zor- 
rect to say that habite and repute in any 
case make the marriage. Repute can obvi- 
ously have no such effect. It is, perhaps, 
less inaccurate to speak of habite creating 
marriage if by the word ‘habite’ we are to 
understand the daily acts of persons lixing 
together, which imply that they consider 
each other as husband and wife, and it may 
be taken as implying an agreement to be 
what they represent themselves as being. It 
seems to me, however, even here to be an 
improper use of the word to say that it 
makes marriage. The distinction is, perhaps, 
one rather of words than of substance; but 
I prefer to say that habite and repute aford 
by the law of Scotland, as, indeed, of all 
countries, evidence of marriage, always 
strong, and in Scotland, unless met by coun- 
ter evidence, generally conclusive.” - 
The respondent Balhamy in that case appli- 
ed for letters of administration of the estate 
of Don Andris on the ground that he mar- 
ried her as his second wife after the d2ath 
of his first wife. She had lived with Don 
Andris for twenty years in the same house 
and eight children were born to them and 
they were recognised as husband and wife 
for a long course of years in the family and 
public functions. 


12. In Mohabbat Ali v. Md. Ibra- 
him Khan, AIR 1929 PC 185, it has been 
held that the.law presumes in favour of 
marriage and against concubinage when a nan 
and a woman have cohabited continuously for 
a number of years. The appellant in that 
case claimed the estate of one Khushdil 
Khan on the ground that he was his legiti- 
mate son. There was an acknowledgment 
by the father Khushdil Khan which involv- 
ed the assertion that he was married to the 
mother of the appellant, and such ackrow- 


‘Jedgment undoubtedly raised a presumption 


in favour of marriage between the appel- 
lant’s mother and Khushdil Khan. It ap- 
ears from the evidence in that case that 
N fficulty arése on account of the fact that 
the mother of the appellant 
purdhanashin lady unli 
Khushdil Khan and she had beenin fact a 
maidservant and house-keeper in the hcuse- 
hold of Khushdil Khan and that when the 
marriage took place she continued her 
duties in the household. It was obse-ved 
in the decision that even if that had involv- 
ed or recognised a lack of disregard of so- 
cial status, these things were essentially 
matters for herself and her husband to zon- 
sider. It is pointed out that it is no part 
of the law Piss India that to have lived and 


was not a 
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to remain behind the pardah is a necessary 
part of a lady’s legal marriage or a conclu- 
sive evidential fact, and that it is a circum- 
stance to be considered when the fact of the 
marriage is in issue, but that issue is to be 
determined on a broad conspectus of the 
whole situation, including of course the pur- 
dah item. 


18. We have already referred to 
the decision of the Supreme Court in AIR 
1952 SC 231, where it is pointed out that 


the presumption which may be drawn 
from long cohabitation is rebuttable 
and if there are circumstances 


which weaken or destroy that presumption 
the Court cannot ignore them. It was held 
on a consideration of the evidence in that 
case that such circumstances were not want- 
ing and that their cumulative effect warrant- 
ed the conclusion that the plaintiff in that 
case had failed to prove the factum of his 
marriage. The appellant in that case claim- 
ed the estate of one Ram Piari as her legally 
wedded husband. Among the several cir- 
cumstances mentioned in paragraphs 10 and 
ll of the judgment as negativing the pre- 
sumption of marriage from long cohabita- 
tion, it is relevant to refer to only one 
circumstance, namely, that it appeared to 
the learned Judges as rather unusual that 
the plaintiff claiming to be a Rajput of high 
caste should not marry in his own tribe, but 
should take in marriage a Gurkha girl who 
was born of very poor parents and belonged 
T i place far away from where he himself 
ved. 


14, In D. Nagarajamma v. State 
Bank of India Cuttapah, AIR 1962 Andh 
Pra 260, it was pointed out that the pre- 
sumption of marriage could be rebutted by 
the facts and circumstances of the case. The 
appe dent Nagarajamma in that case claim- 
ed a fixed deposit made by one Dalavayi 
Ramaswamy as his second wife and heir, 
Dalavayi Ramaswami who was the Deputy 
Superintendent of Police had a legally mar- 
ried wife, who was also a party to the suit, 
and she attacked the status of the appel- 
lant Nagarajamma who belonged to ‘Kal- 
vanthul or dancing girl community. The 
evidence of the defendants? witnesses that 
Ramaswami came into contact with the ap- 
pellant belonging to the dancing girl com- 
munity while he was away in Marakapur 
in 1937 and that when she was later on 
brought to the house, his legally wedded 
wife protested against it as a result of which 
she was sent away by. Ramaswami was ac- 
cepted by the Court. Having regard to 
these facts, it was held that the presumption 
of marriage arising out of the continued co- 
pepeencn for a number of years was rebut- 
ted, 


15. We have already referred to 
the passage of Lord Granworth in Breadal- 
bane case stating that the presumption of 
marriage arising out of a long cohabitation 
is only a mode of proving the marriage. 


204 Mad. 


Thus if the association of a male and a 
female did not arise out of marriage, there 
could be no scope for any such presumption. 
In Mst. Jariut-ool Butool v. Mst. Hoseinee 
Begum, (1866-67) 11 Moo Ind App 194 
at p. 209, the plaintiff sought to recover the 
property specified in her plaint ry right of 
inheritance to her uncle Mirza Addoola Begg 
and her husband Abdoos Sumud Begg. The 
defendant in that case who claimed the sta- 
tus as wife admitted that she was once a 
prostitute. ‘But she alleged penitence and 
a change of life. She declared the deceas- 
ed to. have been a man entertaining one mis- 
- tress whilst his wife was living. It was 
observed by the Privy Council that the 
Court had to determine amidst conflicting 
evidence, whether it was more likely that 
he should make a woman of that class his 
wife, and settle on her a very large 
dower, or that he should induce her to live 
with him as his mistress. It was held that 
if the Courts below were justified in finding 
that the original connection was illicit, there 
could be no legal presumption of marriage. 
It is pointed out in the decision that the 
defendant-appellant is not content to rely on 
any presumption from length of time; she 
alleges ‘and calls witnesses to prove an. ac- 
tual marriage ceremony, accompanied with 
some degree of publicity, the presence of 
witnesses and the oral assignment of a large 
sum by way of dower. 


- 6. The several circumstances ad- 
verted to by us in the course of the judg- 
ment clearly preclude the possibility of in- 
voking the presumption of a legal marriage 
between the appellant Ponnamm 
kesavaperumal Pillai on the basis of a long 
and continued cohabitation between them. 
It is really unnecessary to recapitulate the 
several circumstances. It is clear from what 
we have stated that the appellant is a kudi- 
pravarthi woman whose status corresponds 
to that of Dasis (Devdasis?)in Tamilnadu. 
After being dedicated to the temple and com- 
ing of age, appellant Ponnammal had sexual 
ife with Parameswaram Pillai and got a 
son through him. After Parameswaram Pil- 
lai discarded her, she kept one Sundaram 
Pillai and had a son through him. It was 
thereafter she came into contact with Adhi- 
kesavaperumal Pillai belonging to Nanjinad 
Vellaia community owning extensive -proper- 
ties. The said Adhikesavaperumal Pillai 
had his legally wedded wife and a legitimate 
son at the time when he contacted intimacy 
with the appellant... The appellant has exa- 
mined herself and P. Ws. 1 to 8 to prove 
that she married Adhikesavaperumal Pillai 
in 1093 M. E. and she has failed in that 
attempt. The evidence of P. W. 5 Natara- 
jan even taken along with the evidence of 
the other witnesses is hardly satisfactory to 
rove that by repute, the apo liant was 
tigen and treated as the legally wedded 
wife of Adhikesavaperumal Pillai. Adhike- 
savaperumal Pillai never took the appellant 


to his family house in his village Eranipu- 
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dur. Having d to the status of the 
appellant as a 

her prior sexual life with. Parameswaram 
Pillai and Sundaram Pillai, it is unlikely 
that Adhikesavaperumal Pillai belonging to 
a respectable Nanjinad Vellala community 
owning extensive properties would have 
entered into a marital alliance even by way 
of sambandam. It is difficult on this state 
of evidence to presume that such cohabita- 


tion commenced prior to 1100 M. E. After 


1100 M. E. Adhikesavaperumal Pillai- would 
be committing bigamy. by entering into any 
marriage with the appellant and there is 
therefore no scope tor invoking any pre- 
sumption of marriage from long cohabita- 
tion subsequent to 1100 M. E. Even if it 
is assumed that such cohabitation was prior 
to 1100 M. E., the presumption could be! 
invoked only if the alleged marriage of the 
appellant with Parameswaram Pillai is held 
to be not proved or invalid. Thus it is not 
possible to ignore the several circumstances 
which go to completely destroy the pre- 
sumption, if 
habitation between the appellant and Adhi- 
kesavaperumal Pillai. . 


17. For the foregoing reasons, wê 
concur with the finding of the learned Sub- 
ordinate Judge that the appellant-plaintiff 
is not the legally wedded wife of the de- 
ceased Adhikesavaperumal Pillai. The 
decree and.judgment of the learned Sub- 
ordinate Judge are confirmed and the appeal 


is dismissed with costs. 
Appeal dismissed. 
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. A. R. A. Karuppiah Nadar and others, 
Petitioners v. The Commissioner of Civil 
Supplies, Madras and another, Respondents. 

Writ Petn, No. 2416, etc. of 1970, 
D/- 12-4-1971. 

Madras Revenue Recovery Act. (2 of 
1964), Preamble — Arrears sought to be 
recovered under the Act must be indisput- 
able and beyond challenge — It is sine qua 


non for the state to invoke the provisions: 


of the Act {Para 6) 


The Revenue Recovery Act is a law 
intended to enable the State to recover 
with utmost expedition and without undue 
expense, amounts payable by the defaulters, 
whose default cannot be challenged in any 
manner known to law in any Court of law. 
In fact, there must be consensus ad idem 
between the State and the defaulter as re- 
gards the nature and quantum of default 
if the State intends to set the provisions 
of the Revenue Recovery Act into motion 
for recovery of such arrears found and 
payable by the defaulters. The State can- 
not therefore invoke the provision of the 
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Act where the amount sought to be recover- 
ed itself is in dispute even though there is 
a ‘specific agreement in the contract enter- 
ed iy the party that the State would be 
entitled to recover the amount due under 
contract by invoking the provisions >f the 
Act. (Para 6) 


V. P. Raman for M. Kalyansundaram, 
for Petitioners; Asst. Govt. Pleader, for Res- 
pondents. 


ORDER:-— In this batch of wri: peti- 
tions, the common question involved is 
whether the respondents are in order in in- 
voking the provisions of the Madras Re- 
venue Recovery Act and whether it is war- 
ranted. In all these cases, a writ o£ Man- 
damus is sought by the petitioners. The 
writ petitions however are not very clear as 
to the exact relief sought. The  Jsarmed 
counsel for the petitioners makes it clear 
that the relief which the writ petitioners 
seek in this batch -is to interdict tke res- 
pondents from invoking the provisions of 
the Madras Revenue Recovery Act sor re- 
covering certain alleged arrears due from 
the petitioners pursuant to certain coatracts 
entered into between the petitioners an 


the Commissioner of Civil Supplies. The 


agreement which is entered into between 
the parties on the one hand and the State 
on the other, may be looked into az this 
stage for a proper reckoning of their rights 
and obligations. The petitioners are: 

characterised as procuring agents and they 
have entered into an agreement to procure 
paddy and rice under the Madras Paddy 
and Rice Dealers Licensing and Regulation 
Order, 1966. The procuring agent is ex- 
pected to deposit as securi (deposit) a 
specified sum for the due fulfilment of his 
part under the agreement. Inter alia, the 
agreement provides that the proca mE agent 
shall purchase quantities of foodgrzins as 
may be directed by the Commission=r of 
Civil Supplies/Collector/the District Reve- 
nue Officer/Revenue Divisional Officer/Dis- 
trict Supply Officer/Tahsildar at the prices 
fixed by the Government; he shall ke res- 
ponsible for the safe custody of the food- 
grains procured by him; he shall see that 
the stocks purchased by him are so-d_ or 
otherwise moved by him without any 
adulteration;. the procuring agent shall deli- 
ver the stock on cent per cent weigchment 
at the despatching end; the procuring agent 
agrees to book the consignments by rail 
under a clear and unqualified railway re- 
ceipt; the procuring agent further under- 
takes to remit the. value of the shortages 


if any noticed at the receiving end. One 
other important clause agreed to between 


the procuring agent and the Govemment 
is that any amount falling due to the Gov- 
ernment from the procuring agent im the 
working of the agreement shall be recover- 
able as if it were an arrear of land revenue. 
After noticing the salient features of ` the 


agreement, it is necessary to state that this. 


batch itself is divisible under two heads; 


A. R. A. K. Nadar v. Commr of Civil Supplies 


[Prs. 1-3] Mad, 205 


the first one is those writ petitions where 
the parties have entered into an agreement 
with the State; secondly those writ petitions 
where there is no agreement as such be- 
tween the State and the procuring agent 
in the matter of the agent undertaking to 
remit the value of the shortage, if any, 
noticed at the receiving end. In this latter 
batch can also be included Writ Petition 
No. 2424 of 1970. I shall therefore deal 
with the cases covered by the agreement 
and the cases where the procuring agent 
did not undertake to shoulder the responsi- 
bility to cover any shortage in case such 
shortage occurs. a 


2. It is also common ground that, 
in this batch of Writ Petitions, orders 
under the Revenue Recovery Act have been 
issued only in Writ Petitions Nos. 2420, 
2423, 2424 and 2482 of 1970, and in the 
other writ petitions, formal notices of de- 
mand have been issued by the respective 
authorities calling upon the procuring 
agents to remit the value of the shortage 
noted at the place of destination within 
a period mentioned in the said notice. 
There was also a threat that, in default, 
the amount shall be recovered from the 
supply bill or security deposit. 


3. I have prefaced the considera- 
tion of the facts as above so that the reci- 
tals in the affidavit can easily be under- 
stood. I am now taking up writ petition 
No. 2416 of 1970 and it is common ground 
that the facts if noticed in this case would 
suffice for the disposal of this batch of 
writ petitions. The petitioner in W. P. No. 
2416 of 1970 is a E in paddy and rice 
having been licensed as such under the 
Madras Paddy and Rice Dealers Licensin 
Regulation Order, 1968. It is admitte 
that he was appointed as a procuring agent 
and he was acting as such under an agree- 
ment containing the several clauses already 
excerpted. The modus operandi in the 
matter of despatch’ of procured goods is 
clearly set out in the counter-affidavit filed 
on behalf of the State. It is extracted for 
the purpose of ready understanding: 


“At the time of loading, the consign- 
ment is only test checked by the staff, who 
supervised the loading. The dealer or his 
agent signs the weight check memo. at the 
time of loading accepting the test weigh- 
ment made by the staff. The weight noted 
at the despatching end is on the basis of 
test weighment. After putting the consign- 
ment in the wagons, the wagons are sealed 
in the presence of the consignor. ‘The seals 
are broken open at the destination after 
verification of the seals. The consignor or 
his representative is at liberty to be present 
at the destination when the consignment is 
unloaded. At the destination where the 
consignment is accepted the consignment is 
subjected to cent per cent weighment. 
Since petitioners are entitled to payment for 
the actual supply of foodgrains, the weight 
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of foodgrains taken at the destination will 
determine the quantity supplied by the 
petitioners. If there was any shortage de- 
tected at the destination the over payments 
. must be recovered. After the detection of 
the shortage the details are communicat- 
ed to the despatching end for regularisation. 
Details of names of consignors, their agency 
etc., have to be obtained from the sub- 
ordinate officers. On receipt of these parti- 
culars, the value of shortages are worked 
out by the Accounts Officers concerned and 
the persons responsible for the shortages 
are made to pay the cost of the shortages. 
This will normally take some time and 
hence the reason for the delay in the issue 
of notices to the dealers. In cases of pro- 
test received from the dealers, the merits 
and demerits are discussed and the reasons 
for their non-acceptance are given in 

covery order.” 5 


the re- 


It is, therefore, seen that, at the time when 
the consignment is loaded, the goods are 
tested, checked and weighed in the pre- 
sence of the representative of the Govern- 
ment. At that time, it is also common 
ground that a certificate known as the 
weight: check memo is issued by the repre- 
sentative of the State present at the time 
of the despatch. Invariably it is signed by 
the Revenue Inspector and the Special De- 
puty Tahsildar Ü aadi. It is no doubt 
countersigned by the procuring agent him- 
self. This weight check memo no doubt 
says that the bags were weighed an 
weights recorded are correct. But it should 
be noted that this is merely a test check 
as, though the number of bags in the con- 
signment amounted to 500, the number of 
bags weighed were actually 125. This is 
only by way of illustration. Invariably the 
number of bags weighed is disproportion- 
ately low to the number of bags which are 
actually the subject-matter of consignment. 
At the place of destination, the shortage 
is noticed. But, as it. happens, no notice 
of such ` shortage of the goods was ever 
given to the petitioner as the consignor- 
cum-procuring agent. What is done is that, 
after some time, when the shortage is rec- 
koned and its value arrived at by the audit 
department, a certain sum is claimed as if 
it is due from the procuring agent as a 
result of the alleged shortage in supply 
of the procured paddy or rice. The grava- 
men of the charge of the petitioner is that 
at no time he was put on notice of the 
fact that at the destination there was a 
shortage, or there was an apprehension of 
a shortage and that each weighment was 
effected as required under e agreement 
at the place of destination and that the 
shortage was discovered by such a pro- 
cess. The petitioner, therefore, complains 
that in the absence of any awareness on 
his part of such shortage in the supply, 
and as the weight memo issued would 
show that the despatch was regular and the 


weight of the consignment was correct, he 


either from the pendin 


ALR 
ought not to be mulcted with the value of 
the alleged shortage on the mere ipse 
dixit of the consignee, without further exa- 


mination of the material and the details 
connected with such shortage. 


4, His next contention is that if 
therefore, there is no consensus between 
the procuring agent and the State regarding 
the alleged arrears and the quantum o 
such arrears, then it would be highly in- 
equitable to invoke the provisions of the 
Revenue Recovery Act and threaten a 
summary process against the procuring 
agent for the adjustment of such arrears, 
bills, or from the 
security deposit, or otherwise. It is in 
this perspective that the petitioners have 
come up to this Court for the issue of writs 
of mandamus directing the respondents not 
to pursue 
ries of the alleged arrears under the Re- 
venue Recovery Act without the quantum 
of arrears of the liability to pay the same 
being tested and found against the petition- 
ers in a manner known to law. 


5. Regarding the first contention 
that the petitioner did not have an oppor- 
tunity at the time of the reckoning of the 
shortage at the place of destination, it 
appears to me that the argument, as it 
stands, is well-founded. In cases, the 
consignee is the representative’ of the State. 
He is either the Collector, or the District 
Revenue Officer or others duly authorised 
by the Commissioner of Civil Supplies. 
Under the contract,-the stock has to be 
delivered by the procuring agent after 
cent per cent weighment at the despatching 
end. This obligation which the procuring 
agent has undertaken is one which has to 
be found on facts and material and cannot 
be projected merely because the consignee 
intends to do so. The procuring agent 
prima facie has the weighment check memo 
issued by a competent officer of the State 
who is designated as the Special Deputy 
Tahsildar (Loading). If such a representa- 
tive takes the responsibility of making a 
test check and subjectively satisfies himself 
as to the result thereof, that the consign- 
ment is regular and it ought to weigh what 
it py orts to weigh, then it would be diffi- 
cult for the other wing of the State to 
assume that the consignment is not regular 
and the supposition as to weighment is in- 
correct, without apprising the person res- 
ponsible, of the situation. To make it 
more clear, natural justice — requires, that 
at the station of despatch, the consignor 
should be notified of the apprehended 
shortage, or the shortage in fact of the 
consignment and after due notice to him, 
the weighment at the other end ought to 
have been undertaken. What exactly has 
been done and how the shortage was dis- 
covered and how ultimately it was valued 
are all matters which have to be consider- 
ed at the appropriate stage in an appropri- 
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ate forum and it is unnecessary for me to 
undertake such an elaborate enquiry in a 
proceeding under Article 226. The fact 
however remains that merely because the 
authorities have given a notice threatening 
to take action under the Revenue Recovery 
Act, it is not as if the petitioners should 
willingly submit to the process and pay the 
sum without demur. It is, in this sspect, 
that the impugned orders threatenirg re- 
covery under the Revenue Recovery Act 
are challenged. The apprehension enter- 
tained on the part of the petitioners that 
a similar action is likely to be taken for 
the recovery of the value of the alleged 
shortage once again under the penal and 
summary process available under the Re- 
venue Recovery Act appears to be not with- 
out foundation. No doubt, the prozuring 
agent has agreed that any arrears or any 
amount payable by him to the State under 
the agreement in question could be recover- 
ed under the Revenue Recovery Act. But 
this is not the be-all-and-end-all of the 
question. This leads us to the second con- 
tention of the learned counsel for the peti- 
tioners. 


. The Revenue Recovery Act is a 
law intended to enable the State to recover 
with utmost expedition and without undue 
expense, amounts payable by the defaulters, 
whose default cannot be challenged in any 
manner known to law in any Court of law. 
In fact, there must be consensus ad idem 
between the State and the defaulter as re- 
gards the nature and quantum of default 
if the State intends to set the provisions of 
the Revenue Recovery Act into motion for 
recovery of such arrears found and payable 
by the defaulters. As a matter ol fact, 
there are innumerable instances in which 
statutes have adopted the process specifi- 
cally enumerated in the Revenue Recovery 
Act as part and parcel of their own, for 
the easy recovery of the amounts cue to 
the State in the‘circumstances mentioned in 
each of those statutes. Thus the Revenue 
Recovery Act being enabling it must also 
satisfy certain acid tests, the most important 
of which is that the arrears sought io be 
recovered under that Act are indisputable 
and cannot be challenged under law. This 
seems to be the sine qua non for the State 
to invoke the provisions of the Revenue Re- 
covery Act. This is absent in the instant 
case. As a matter of fact, I have stated 
that the gravamen of the charge is taat no 
opportunity was given to the petitioners to 
associate themselves with the authoricies at 
the crucial moment when the skortage 
was being found and reckoned at the sta- 
tion of destination. The first notice given 
to the procuring agent. on this matter is 
when a demand notice is raised against him. 
Thus the process adopted for the purpose 
of reckoning the so-called arrears violates 
the principles of natural justice, 
notice has been given to the  prccuring 
agent at the material point of time when 


A. V. Nadar v. Bhagavathi 


simce no - 


Mad. 207 


such shortage is discovered or attempted to 
be discovered. I am therefore of the view 
that whatever remedies the State may have 
in the matter of the recovery of the various 
amounts payable by the procuring agents 
(the Writ Petitioners) it cannot summarily 
invoke the provisions of the Revenue Re- 
covery Act on the foot that there is a clause 
to that effect in the agreement between the 
parties in cases where such an agreement 
bas been entered into. In the other cases, 
where there is no such agreement between 
the procuring agent and the State to pay for 
the shortage, it follows a fortiori that the 
provisions of the Revenue Recovery Act 
cannot be invoked at all. 


7. In the result, the writ petitions 
are allowed. But the only direction that 
could be given in the circumstances is that 
the respondents in the absence of consen- 
sus between the Department and the pro- 
curing agents as regards the value of the 
shortages cannot invoke the provisions of 
the Revenue Recovery Act. No doubt 
they are at liberty to recover the same by 
a process available under the contract and 
under law. The rule nisi in each of these 
cases is therefore discharged, in view of 
the directions as above. There will be no 
order as to costs. 


Petitions allowed. 
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Arulanandam Vethakannu Nadar and 
others, Appellants v. Bhagavathi Pillai Than- 
kachi and others, Respondents. 


Appeal Nos. 684 and 693 of 1968, 
D/- 19-3-1971, against decree of Sub-Judge, 
Padmanabhapuram, D/- 27-9-1963. 


(A) Civil - P. C. (1908), S. 11 — Res 
oe — Subsequent suit on different 
title. 


The decision in a previous suit does 
not operate as res judicata in a subsequent 
suit based on a different title from the one 
on which the previous suit was filed. 

(Para 4) 


(B) Travancore Cochin Compensation 
for Tenants Improvements Act (10 of 1956), 
S. 5 (8) — Variation of decree. 


Where it is found that a person has 
not effected any improvements and so he 
was not entitled to any amount for the 
alleged improvements there is no scope for 
invoking S. 5 (8) to vary the decree in ac- 
cordance with the provisions of the Act. 

(Para 10) 


(C) Travancore Cochin Compensation 
for Tenants Improvements Act (10 of 1956), 
S. 2 (d) — Tenant. 
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Before a person can claim benefits of 
the Act he must show that he is a tenant 
within S. 2 (d). AIR 1967 Ker 247 (FB), 
Rel, on. (Para 14) 


(D) Transfer of Property Act (1882), 
S. 92 — Subrogation — Principle of — 
Does not apply in case of a mere volunteer. 
(X-Ref:— Contract Act (1872), S. 69). 


Subrogation by operation of law or 
legal subrogation rests on the same equity 
of reimbursement as is enacted in S. 69 of 


the Contract Act, that a person who is inte-. 


rested in the payment of money, which 
another is bound by law to pay and who 
therefore pays it, is entitled to be reim- 
bursed by the other. Even in the case of 
subrogation there must be an obligation 
express or implied to repay and the princi- 
ple of subrogation can-never be applied in 
aid of a mere volunteer. Para 14) 


Cases Referred: Chronological Paras 


(1967) AIR 1967 Ker 247 (V 54 
1967 Ker LJ 212 (FB), Paily v; 


‘Augusthy . 
(1968) ATR 1963 SC 992 (V 50) = 
(1968) 2 Mad LJ (0) 126, Ven- 
kata Reddy v. Pethi Reddy . 9 
(1963) 1968 Ker LT 1091 = 1963 
Ker LJ 1131, Narayanam Nair v. 
_ Kamalakshi- Amma | 
(1959) AIR 1959 Ker 88 (V 46) = 
1958 Ker LJ 984, Nani Kunju- 
= krishnan v. P. Pillai l 
(1959) AIR 1959 Ker 178 (V 46) = 
1958 Ker LJ 1057, P. Karthiyayani 


14 


v. P. Panicker 9 
(1958) AIR 1958 Ker 105 (V 45) = 

1958 Ker LJ 1, R. Gangadharan v. 

K. Lekshmanan 10 


(1955) 68 Mad LW 888, Gnanambal 
Ammal v. Ayyasami l 
(1951) AIR 1951 Trav Co 109 (V 38) = 
1951 Ker LT.7 (FB), Chandi Avira 
v. T. Verkey ; l 
(1910) ILR 32 All 25 = 6 ALY) - 
947, Shamlal v. Rampiari . 14 
| R. Gopalaswami f[yengar and K. N. 
Balasubramanian, for Appellants; P. Anan- 
thakrishna Nair and P. Mammen Philip, for 
Respondents. — i 


SADASIVAM, J.:— Appellants ii 
App. No. 684 of 1963 are defendants 40 
to 45 in O. S. 64 of 1954 on the file of the 
Subordinate Judges Court, Padmanabha- 
puram. Appellant in App. No. 693 of 
1968 is the 24th defendant in the same 
suit. These appeals have been preferred 
against the final decree and order in I. 
185 of 1963 in O. S. No. 64 of 1954, on 
the file of the Subordinate Judge’s Court, 
Padmanabhapuram. - 


2. The only contention urged by 
the E r a in App. No. 684 of 1963 is 
that the suit is barred by res judicata in 
respect of the claim made against them. 

The plaintifis in O. S. 64 of 1954, on the 
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file of the lower court, filed the suit for 
declaration of their title to the suit proper- 
ties and for recovery .of possession of. the 
same after setting aside certain alienations. 
The appellants in App. No. 684 of 1968 
on the file of the lower court are interest- 
ed only in plaint Items 53 to 57. These 
items of properties belonged to one Chem- 
manthitta Tarwad and the members of that 
tarwad mortgaged these properties to the 
father of the 40th defendant under the ori- 
ginal of Ex. XVII dated 29-9-1059, M. E. 
The father of the 4lst defendant and the 
father of the defendants 42 to 45 were the 
brothers of- the 40th defendant. The trial 
court upheld the plea of defendants 40 to 
45 that the suit against them was barred 
by limitation. But on appeal preferred by 
the plaintiffs to this court, it was held that 
the sub-mortgage Ex. F executed by the 
Done under Ex. XVII saved the plain- 
tiffs’ claim from the bar of limitation. In 
fact, the 40th defendant examined as D. W. 
8 in the suit, gave evidence that his father 
executed the sub-mortgage G. F. with re- 
gard to some of the properties covered by 
the mortgage Ex. XVI and this court relied 
on the said evidence. This court passed 
a preliminary decree for redemption of 
laint Items 58 to 57 covered by Ex. XVII, 
ut made it subject to the other defences 
ig mi be put forward by defendants 
to T 


8. The plea of res judicata is based 
on the following facts. The 
dant Ulakan Pillai filed O. S. No. 454 of 
1123 M. E. on the file of the District Mun- 
sif Court, Padmanabhapuram, against de- 
fendants 40 to 45 in this suit for redemption 
of the mortgage in respect of the present 
suit Items 53 to 57. But he was unsuc- 


Sub-Court, Padmanabhapuram. 
Ulakan Pillai died during the pendency of 
the appeal A. S. No. 656 of 195], on the 
file of the Subordinate Judge's. Court of 
Padmanabhapuram and the present plain- 
tiffs were brought on record as his legal 
representatives, bela ay the present plain- 
iffs preferred a second appeal to this Court, 
they withdrew the same. The lower court 
has held that the title of the plaintiffs in 
the Se suit is not based on the title 
of Ulakan Pillai, who filed the suit O. S. 
No. 454 of 1128 M. E. on the file of the 
District Munsif’s Court, Padmanabhapuram, 
and hence the decision in A. S. No. 656 of 
1951 on the file of the Sub-Court, Padma- 
nabhapuram, cannot operate as res judicata. 


4, Tt is clear from the decision in 
A. S. 656 of 1951,’ on the file of the Sub- 
ordinate Judge’s Court, Padmanabhapuram, 
that the Subordinate Judge agreed with the 
trial court that the third defendant Ulakan 


Pillai did not prove his title to the proper- 


‘ties mortgaged to Arulanandam, the father 


third defen- ` 
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of the 40th defendant and the grend- 


. father of defendants 41 to 45 in tbe >re- 


sent suit. It proceeded also to rely on the 
dismissal of O. S. 64 of 1954 on the file 
of the Subordinate Judge's Court, Padma- 
nabhapuram. But the dismissal was on 
the ground of limitation, which was, Low- 
ever, set aside by this court. It should 
be noted that the plaintiffs in O. S. 64 of 


1954 on the file of the Subordinate Jucge’'s: 


Court, Padmanabhapuram, did not c.aim 
title to the suit properties from Ulekan 
Pillai, father of the first plaintiff and grand- 
father of plaintiffs 2 and 3. | Madhavan 
Pillai, the brother of Ulakan Pillai, got 
title to the suit items 12 to 92 under the 
sale deed dated 7-7-1103 M. E. executed 
in his favour by Kesavan Thampi. Er. G 
is a copy of the sale deed. Madhavan 
Pillai executed a will Ex. C on 30-12-1102 
M. E. bequeathing the said plaint items 
to the tarwad of the plaintiffs and the 
first defendant. The sale deed Ex. G and 
the will Ex. C were upheld by the trial 
court and this court. Thus the- claim 
made by the plaintiffs in O. S. 64 of _954 
on the file of the Subordinate Judge’s 
Court, Padmanabhapuram, was based on a 
different title from the one on which Ula- 
kan Pillai filed the suit O. S. 454 of 1128 
M.E. on the file of the District Munsif’s 
Court, Padmanabhapuram, and the arpeal 
therefrom, A. S. 656 of 1951 on the file 
of the Subordinate Judge’s Court, Padma- 
nabhapuram. , 

In fact, the third defendant Uhkan 
Pillai pleaded in his suit that the ems 
mortgaged to the father of the present 
` 140th defendant devolved on him and that 

e obtained the patta and thandapar stood 
in his name, but he failed to prove the 
same. The learned Subordinate Judge has 
rightly found that the decision in A.S. 656 
of 1951 on the file of the Subordinate 
Judge’s Court, Padmanabhapuram cennot 
operate as res judicata in the present suit 
based on a different title. 


5. The learned advocate for the 
appellants in App. 684 of 1963 urged that 
the present plaintiffs were impleaded as 
the legal representatives of Ulakan Pillai 
in A.S. 656 of 1951 on the file of the Sub- 
ordinate Judge’s Court, Padmanabhapuram, 
but that they subsequently withdrew the 
second appeal preferred to this court. 
Evidently, they withdrew the seconc ap- 
peal in view of their succeeding in their 
claim in the present ‘suit. It should be 
noted that in A.S. 656 of 1951 on the 
file of the Subordinate Judge’s Court, Pad- 
manabhapuram, the present plaintiffs put 
forward their claim only as the legal re 
resentatives of Ulakan Pillai and ultimate- 
y withdrew the claim in the said appeal. 
This cannot. affect their. rights under Ex. 
G and Ex. C on which they based their 
claim in-O.S. 64 of 1964 on the file of 
the Subordinate Judges Court, Pedma- 
nabhapuram. 
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6. For the foregoing reasons the 
final decree and order on I. A. 185 of 1968 
in O.S. 64 of 1954 on the file of the Sub- 
ordinate Judges Court, Padmanabhapuram, 
are confirmed so far as defendants 40 to 
45 are concerned and appeal No. 684 of 


- 1968 is dismissed with costs. 


7. The only contention urged by 
the learned counsel for the appellant (24t 
defendant) in App. No. 693 of 1963 on 
tbe file of this court is that the lower 
court erred in disallowing the improve- 
ments claimed by him under the Travan- 
core-Cochin Compensation for Tenants 
Improvements Act, 1956 (Act X of 1956). 
The 24th defendant claims tə have pur- 
chased items 13 to 32 and 90 from the 
third defendant on 16-1-1121 M.E. and 
in pursuance of the direction in the sale 
deed redeemed a prior mortgage. He 
claimed that the suit O.S. 64 of 1954 on 
the file of the Subordinate Judge’s Court, 
Padmanabhapuram was barred by limita- 
tion and that in any event he was entitled 
to the amount paid by. him to discharge 


the oag on the properties and the 
value of the improvements worth Rupees 
20,000. The trial court found that the 


plaintiffs got title to the plaint items 13 
to 32 and 90 in view of the sale deed Ex. 
G in favour of Madhavan Pillai and the will 
Ex. C executed by Madhavan _ Pillai in 
favour of their tarwad. It found that Ula- 
kan Pillai who was brother of Madhavan 
Pillai and the father of the plaintif, had 
no title to the said properties. It found 
that the plaintiffs got two-third share ia 
the said items and that the second defen- 
dant got the remaining one-third share in 
the said items, but gave an equitable re- 
lief to the 24th defendant on the ground 
that he was -entitled to 21000 fanams or 
Rs. 3000 paid by him to discharge the 
mortgage on the properties purchased by 


As regards the claim for improve- 
ments, the trial court has dealt with it in 
paragraphs 145 and 146 of its judgment 
and allowed the improvements claimed b 
the . sixtieth defendant only. As regards 
the other defendants, including the 24th 
defendant, the trial court pointed out that 
the ‘plaintiffs denied that they effected any 
improvements. The learne Subordinate 
Judge did not believe the interested testi- 
mony of these defendants as there was no 
evidence let in by them to substantiate 
their claim. He has pointed out that they 
did not care to take out commissions to 
ascertain the value of improvements in 
spite of the opportunity granted to them 
for that purpose. In fact he found that 
the defendants, other than the 60th defen- 
dant, were not entitled to claim any 
amount as compensation for the improve- 
ments alleged to have been effected by 
them. It should be noted that the 24th 
defendant did not prefer an appeal. 
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8. The 24th defendant _ preferred 
E.A. 144 of 1961-in O.S. 64 of 1954 for 
appointment of a Commissioner to assess 
the improvements under Travancore-Co- 
chin Compensation for Tenants Improve- 
ments Act, Act X of 1956. The learned 
. Subordinate Judge, Padmanabhapuram, 
held that the 24th defendant was entitled 
to the value of improvements only from 
the date of the decree till the date of evic- 
tion and assessed the same at Rs. 317.67. 
The plaintiffs filed E.P. 91 of 1961 to 
execute the decree against the 24th defen- 
dant. But it was dismissed on the ground 
that the final decree had not been passed. 
It is true there is a preliminary decree for 
partition between the plaintiffs and the 
second defendant even as regards the 
properties claimed by the 24th defendant. 
But so far as the 24th defendant is con- 
cerned, he should deliver: possession of the 
proper on payment of Rs. 3000. The 
earned advocate for the plaintiffs relied on 
the decision in Gnanambal Ammal v. 
Ayyasami, (1955): 68 Mad LW 888, Mack 
J., has- held in that decision that there may 
be clauses in all preliminary decrees, which 
are immediately executable though the de- 
cree is called preliminary, because it is 
not ‘a final determination of all rights as 
between the parties. He upheld the order 
directing delivery of possession as legal, 
though the final decree had not yet been 
assed. The decision appas to have 
een passed` on the peculiar facts of that 
case. 


_ In the preliminary decree in that suit 
for redemption of a mortgage, the sum 
payable by the plaintiff to the mortgagee 
was finally determined and it was specifi- 
cally provided that the plaintiff should de- 
liver possession on the money being de- 
‘posited into court and the money was ac- 
tually deposited into court. It was held 
in that case that the delivery of possession 
effected was not illegal though the final 


decree had not yet been passed and that. 


there was not justification for ordering re- 
delivery of the property. The complaint. of 
the mortgagee in that ‘case was that ‘he 
had raised crops and Mack J. direct- 
ed an enquiry into the. value of the stand- 
ing crops and the payment of the same to 
the mortgagee. It is not possible to rely 
on the decision as authorising a person 
who has obtained only a: preliminary de- 
cree in a mortgage or -partition suit to 
every execution without obtaining a ‘final 
decree. But as contemplated. ‘in Section 
2 (2), C. P. Code, a decree may be 
either preliminary or final and there are 
decisions to the effect ‘that a decree may 
be partly preliminary and partly final. A 
decree which is partly final is no doubt 
capable of execution. So far:as the claim 
against the 24th defendant is- concerned. 
it is a claim for possession’ of the suit pro- 
perties on the basis of the title of the 
plaintiffs-decree-holders to items 32 and 
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90, subject to the payment of the mort- 


gage amount’ of Rs. 3000. 


9. The learned Subordinate Judge 
negatived the claim of the 24th defendant 
for improvements except for the period 
subsequent to. the decree, which has been 
assessed at Rs. 317.67. The learned advo- 
cate for thé appellant (24th defendant) 
questions the correctness of this decision. 
According to him, the appellant is entitled 
to claim compensation or improvements 
under ‘Section 4 of the Travancore-Cochin 
Compensation for Tenants Improvements 
Act, X of 1956, hereinafter referred to as 
the Act. The said Act came into force on 
31-10-1956, when it was published in the 
azette. The decree against the 24th de- 
endant was made in the suit on 15-l11- 
1955 negativing his. claim - for improve- 
ments. In P. Karthiyani v. P. Panicker, 
AIR 1959 Ker 178 it has been held that 
the appellate court is bound to decide the 
question of value of improvements in the 
light of the above Act X of 1956, if the 
appeal from the decree is pending on the 
ate of the Act. It is pointed out in the 
decision that the fact that the trial court 
had already passed a decree by the time 
Act X of 1956 was -passed is therefore of 
no consequence. In this view, the suit 
was remanded to the trial court. The 
basis of the decision is that the finding on 
the question of improvements could not be 
said to have become final when the ap- 
pellant claims in appeal a higher amount 
as compensation for improvements. — 


But it should be noted that there was 
no appeal by the 24th defendant against 
the decree and judgment finding that he 
was not entitled to any claim for improve- 
ments. Strictly speaking, the decree 
against the 24th defendant could not be 
said to be a preliminary decree. But even 
taking it as a preliminary decree, the rights 
declared under it have become final in the 
absence of an appeal by, the 24th defen- 
dant. In Venkata Reddi v. Pethi Reddi, 
1963-2 Mad LJ (SC) 126=(AIR 1963 SC 
992), the Supreme Court has reiterated the 
principle that a preliminary decree passed, 
whether it is in a mortgage suit or. a par- 
tition suit, is not a tentative: decree, but 
must, in so far as the matters dealt with 

it are concerned be regarded as con- 
clusive. It is pointed out in the decision 
that the finality of a decree or decision 
does not necessarily. depend upon its be- 


ing executable.. 


. 10... The scope of Sections 4 and § 
of the Act have been considered in ‘several 
decisions of’. the Kerala High Court. In 
R. Gangadharan v. K. Lakshmanan, AIR 
1958 Ker 105, it has been held that a read- 


-ing of sub-section (1) of Section 5 of the 


Act- makes it clear that its- 
intended - “to 
doubts if any will 
by the clause and 


operation is 


e completely dispelled 
all pass a decree de 


be. PoE and that- 
sh 


a 
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claring the amount so found due.” it is 
pointed out in the decision that the sub- 
section does not contemplate the reopen- 
ing of a decree which is final and corclu- 
sive and: that such a decree can be reopen- 
ed only by methods sanctioned by law 
and so far as a decree awarding compen- 
sation is concerned, sub-section 3 of Sec- 
tion 5 enacts when that can be done. It 
‘is, however, pointed out in the dec:sion 
that, in order to bring the case under sub- 
section 3 of Section 5 of the Act, it must 
be shown that the condition of the ım- 
‘provements already valued - before the de- 
cree had changed so as to call for a re- 
yaluation. But in the present case it has 
been found that the 24th defendant has 
not effected any improvements and that he 
was not entitled to any amount for the 
alleged improvements. “There is therefore 
no scope for invoking the Section 5 (€) of 
the Act' to vary the decree in accordance 
with the provisions of the Act. 


Il. Narayanam Nair v. Kanala- 
kshi Amma, 1963 Ker LT 1091 is a de- 
cision directly in point. It has been held 
in that decision that the decree mar be 
varied under Section 5 (8) of the Act and 


a revaluation made if the conditions re- 
quired by that sub-section are satisfied. 


The very first condition is that compensa- 
tion must have been adjudged in the de- 
cree, or else there would be no date im re- 

tion to which any improvements cam be 
said to be subsequent so as to entitle him 
to a revaluation on account of any change 
in condition. Jt has been observed in the 
decision that when compensation has been 
declined by the decree, it would be a case 
where no compensation has been adjudg- 
ed by the decree and that the legislature 
obviously thought that a person who had 
been found by the decree to be disentitled 
to compensation for improvements skould 
be precluded from claiming compensation 
in execution, with the result that Sec. 5 
(3) a the Act does not come into play 
at 


12. The learned advocate for the 
respondents-plaintiffs urged that ‘even under 
the customary’ law prevailing in Kerale the 
mortgagee is entitled to claim the ‘valve of 
improvements and that no attempt had 
been made by the appellant (24th defen- 
dant) to show what category of impzove- 
ments he claims under the Act which he 
could not have claimed under the ` custo- 
_ mary law. He relied on the Full Bench 
decision in Chandi Avira v. T. Varkey, 
AIR 1951 Trav. Co. 109 (FB), where it 
has been held that according to the cus- 
tom prevalent in Malabar, .Cochin and 
Travancore, the right of pomessory mort- 
gagees to get value of improvements 
effected by them, independent of any 
agreement in that behalf but in the ab- 
sence of an a gee to the contrary has 
been recognised. In Nani Kunjukrishra v. 
P, Pillai, AIR 1959 Ker 38 at p. 40, it is 


. what might be described 


_does not take in a 
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pointed out that until the Act was passed 
on 31-10-1956, there was no statute law 
in Travancore governing the award of such 
compensation, but according to judicial de- 
cisions, the practice was to capitalise the 
income for 8-1/3 years in the case of co- 
conut trees, jack trees etc. todeduct one- 
fourth of the same for tax and maintenance 
and another one-fourth as the share of the 
owner of the land and to award the 
balance ‘to the mortgagee or tenant as 
value of improvements. The learned ad- 
vocate for the plaintiffs commented on the 
fact that the 24th defendant had not 
pee or proved what improvements he 
as made for which he could not claim 
compensation under the customary law, but 
only under the Act. It is really unneces- 
sary to stress this aspect of the case in 
view of the scope of Section 5 (3) of the 
Act as to amendment. of decrees already 
passed in a suit 


13. Under Section 5 (4) of the 
Act, every matter arising under sub-s. (3) 
shall be deemed to be a question relating 
to execution of a decree within the mean- 
ing of sub-section (1) of Section 47, C. P. 
Code. It is in this view the 24th defen- 
dant filed E. A. 144 of 1961 in O. S. 64 
of 1954 on the file of the -lower court. 
We have already pointed out that the de- 
cree, so far as. it is against the 24th de- 
fendant, is an executable decree, though 
the lower court took a wrong view about 
it. The learned Subordinate Judge was 
therefore justified in finding that the order 
in the suit will preclude the 24th defen- 
dant from reagitating the question. 


14, Further, in order to invoke the 
benefits of the Travancore-Cochin Compen- 
sation for Tenants Tap ae ir Act 1956, 
the appellant (24th defendant) should es- 
tablish that he is a tenant within the 
meaning of S. 2 (d) of the Act. In Paily 
v. Augusthy, AIR 1967 Ker 247 (FB), it 
has been held that although for the sake 
of convenience clause (a) of Section 2 uses 
the word ‘tenant’ to mean a person in 

ossession after his tenancy is determined 
a quondam tenant), a tenant as defined by 
clause (d) is a person in possession as a 
tenant whether the tenancy be a true 
tenancy or lease or a mortgage tenancy, or 
as a constructive 
or quasi-contractual tenancy which are 
also tenancies within the definition, but it 
uondam tenant. Hav- 
ing regard to the pleadings in this case 
and the findings in the suit, it could not 
be said that the 24th defendant has esta- 
blished that he is a tenant within the 
meaning of Section 2 (d) of the Act. The 
24th defendant claims to have purchased 
items 18 to 31 and 90 from the 8rd de- 
fendant who had no title to the said items. 
It is on the basis of that invalid purchase, 
he claims to have discharged the mortgage 
Ex. LXXXI dated 25-9-1079 M. E. for 
21000 fanams. He was given an equitable 
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relief by way of a charge on the said pro- 
perties to secure the payment of the said 
sum of 21000 fanams or Rs. 8000 by the 
plaintiffs. 

On these facts, it is not possible for 
the 24th defendant to contend that he is 
a tenant within the meaning of the defini- 
tion of the. term in Section 2 (d) of the 
Act. It could not be said that he is.a 
mortgagee or a person subrogated to the 
rights of the mortgagee merely because he 
discharged a mortgage on the items claim- 
ed by him. He is not one of the persons 
who could claim subrogation under Sec- 
tion 92 of the Transfer of Property Act. 
The mortgagee under Ex. LXXXI has not 
assigned his rights under the mortgage to 
him. Subrogation by operation of law or 
legal subrogation rests on the same equity 
of reimbursements as is enacted in Sec- 
tion 69 of the Contract Act, that a per- 
son who is interested in the payment of 
money, which another is bound by law to 
pay and who therefore pays it, is. entitled 
to be reimbursed by the other. Even in 
the case of subrogation there must be an 
obligation express or implied to repay and 
the principle of subrogation can never be 
applied in aid of a mere volunteer. At 
page 580 of Mullah’s: Transfer ‘ of Property 
Act 5th Edn. it is pointed out that any 
one, who is under no legal obligation or 
liability to pay the debt, is a stranger, and, 
if he pays the debt, he is a mere volun- 
teer. 


The leamed author has pointed out 
that this principle was followed in an AL 
lahabad case Shamlal v. Rampiari, (1910) 
ILR 32 All 25, where the plaintiff purchas- 
ed property from a-‘minor and discharged 
a prior mortgage and the plaintiff was 
treated as a volunteer as the minor’s sale 
was invalid. It was held that he was 
neither subrogated to the rights of the 
mortgagee, nor held entitled to reimburse- 
ment. Thus if the 24th defendant cannot 
claim to be subrogated .to the rights of 


the mortgagee, we fail to see how he can 
claim to be a tenant within the meaning 
But the 


of Section 2 0 of the Act. 
lower court did not base its decision on 
this ground. In fact, it allowed him com- 
pensation of Rs. 817.67 in addition to the 


equitable charge for the mortgage amount ` 


of Rs. 8000 paid by him. There is no 
appeal against that part of the judgment 
by the plaintiffs.’ 


. I5. In, view of our decision as to 
the scope of Section 5 of the Act, the 
appeal by the 24th defendant also has to 
fail The decree and order of the lower 
court are confirmed and App. No. 693 of 
1963 is also dismissed with costs. 


Appeals dismissed. 


y 
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MAHARAJAN, J. 
G. Jayakumar, Petitioner v. R. Rama- 


ratnam, Respondent. 


O. P. No. 284 of 1970 and Appla 
sd 2750 and 2751 of 1970, D/- 29-l- 

Succession Act (1925), S. 283 (1) (ce) 
-— Any interest in the estate of the de 
ceased — Meaning —— Scope of section. 
“~ Any interest in the estate in respect 
of which the deceased is alleged to have 
executed a testament must entitle the hol- 
der of that interest to attend and oppose 
the probate proceedings. The provision o 
Section 283 is intended to give -the widest 
possible publicity to the probate proceed- 
ings and to give an 


the genuineness 
and place before the court all 


proceedings to challenge 
of the will 
the relevant circumstances before a grant 
in rem is made in favour of the person 
claiming probate. English practice of 
proof of wills in common form disapprov- 
ed. Distinction between proof of will in 
common form and that in solemn form 
pointed. (Paras 10, 7) 
Thus in case of a testatrix dying 
issueless the daughter of the brother of the 
testatrix has a caveatable interest and is 
competent to participate in proceeding for 
grant of probate. So also a person claim- 
ing title paramount to testatrix in respect 
of the properties settled upon her is also a 
person entitled to a citation and challenge 
the will. (There being conflict between ATR 
37 (DB) and AIR 1926 Mad 
1198 (DB), the earlier decision in AIR 
1926 Mad 1198, Followed Ed.) 
(Paras 11, 12, 16) 
Cases Referred: Chronological Paras 
(1931) AIR 1931 Mad 37 (V 18) = : 
ILR 54 Mad 24, Komalangiammal 
v. Sowbhagiammal 
(1928) AIR 1928 PC 2 (V 15) = 55 
Ind App 18, Mt. Ramanandi Kuer v. 
Mt. Kalawati Kuer 
(1926) AIR 1926 Mad 1193 (V 18) 
= ILR 49 Mad 960, Hanmantha 
Rao v. Latchamma 13, 16 
(1881) ILR 6 Cal 460, Bhobosoonduri 
eg In the Matter of the Petition 
o 14 
M. V. Jagannath, for Petitioner; Short 
& Bewes and A. R. -Jagadeesan, for Res- 
pondent. 


ORDER:— In O. P. No. 284 of 1970, 
one Jayakumar prays for permission to 


~prove in common form the Will of one 
Amaravathi Ammal and for the grant of 
probate in his favour. 

2 Amaravathi Ammal, who was 


83 years old at the time of the execution 
of the Will dated 14-4-1969 is said to have 
died on 6-7-1970. Under the Will, -she 
is alleged to have bequeathed her proper- 
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opportunity to any. 
person having the slightest interest in the: 


P 
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ties worth over Rs. 65000 in favour of the 
Pauen Jayakumar, who ' belongs tc a 
ifferent community from that of the tes- 
tatrix. It is also alleged that under the 
Will the petitioner has been appointed as 
the sole executor of the testatrix. 


3. After ae in the pavers 
one Sundaramm and one Ramarataam 
. have entered caveat. In her affidavit in 
support of her caveat, Sundarammal says 
that the deceased testatrix was her peter- 
nal aunt and that upon the death of the 
testatrix, issueless, she and the sister of the 
deceased have inherited her estate as her 
heirs-at-law. She also contests the tuth 
and validity of the Will and contends that 
the testatrix had no testamentary capacity 
at the time the will is alleged to have been 
executed and that the testament has been 
brought about by foul play. ` 


4. Ramaratnam, in his affidavit, in 
support of his caveat, impugns the will and 
contends that he is the foster son of the 
deceased Amaravathi Ammal and that on or 
about 7-4-1943, Ratnavelu Mudaliar, the 
husband of Amaravathi Ammal, ent=red 
into a contract with an Orphanage at Tan- 
jore, in pursuance of which Ramaratnam, 
an orphan in the Orphanage, was allow 
to be taken away by Ratavelu Mudaliar 
and brought up by him and Amaravathi 
Ammal as their own son. In O. S. 1410 
of 1968 on the file of the City Civil Court, 
Madras, Ramaratnam instituted a suit 
against Ratnavelu Mudaliar, Amaravathi 
Ammal and the Orphange, in which he al- 
leged that by virtue of the contract be- 
tween the Orphange and Ratnavelu Muda- 
liar, a trust had been created in respect of 
the properties of Ratnavelu Mudaliar, in 
favour of Ramaratnam, and that the settle- 
ment deed executed by Ratnavelu Mudaliar 
in favour of Amavarathi Ammal on 47-7- 
1965 in breach of the said trust was void 
and not binding upon Ramaratnam. The 
contention of Ramaratnam is that he has 
thus a caveatable interest in the suit pro- 
perties. 


5. The petitioner in O. P. 234 of 
1970 has filed Appn. No. 2750 of 197€ for 
discharging the caveat filed by Ramarat- 
nam on the ground that Ramaratnam has 
no locus standi to enter a caveat. The 
petitioner has also filed Appn. No. 2751 of 
1970 praying for the discharge of the 
caveat filed by Sundarammal. on the same 
ground, 


6. The point that arises for deter- 
mination is whether either of the cavea- 
tors has a caveatable interest in the pro- 
perty and is competent to challenge the 
petitioner in O. P. 284 of 1970 to prove 
the Will of Amaravathi Ammal in solemn 
form. 

ce In English practice, a testament 
may be proved in two ways, either in com- 
mon form or in solemn form. When it is 
sought to be proved in common form, the 
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executor merely presents the Will before 






and the Judge, after satisfying himself o 
foot of the affidavits that the testamen 


exhibited is true, proceeds to annex his pro- 
bate and seal to the Will. In my view, 
the grant of probate in common form leads 
to pernicious results. I have come a 


But by the time the revocation is] 
sought, most of the contemporaneous evi- 
dence relating to the will would have dis- 
appeared and the grantee of the probate 
would’ have wrought irremediable mischief 
by acting upon the pont which whether 
granted in common form or solemn form, 
operates in rem. On the contrary, when 
the will is to be proved in solemn form, 
the widest Lage pated is. given to the pro- 
ceedings, and all parties, who have an in- 
terest in the subject-matter of the pro- 
ceedings, appear in court and ish valu- 
able contemporaneous evidence which 
enables the court to render justice. It is 
my view that the Popin practice of proof 
of wills in common form is not only uv- 
suitable for Indian conditions but also con- 
trary to the requirements of the Indian 
Succession Act. 


8. In Mt. Ramanandi Kuer v. Mt 
Kalawati Kuer, AIR 1928 PC 2, their Lord- 
ships of the Judicial Committee observed 
as follows: 


“It has been often pointed out by this 
Board that where there is a positive enact- 
ment of the Indian Legislature, the proper 
course is to examine the language of that 
Statute and to ascertain its proper mean- 
ing, uninfluenced by any _ consideration 
derived from the previous state of the law 
or of the English Law upon which it may 
be founded. These observations apply with 
peculiar force to testamentary, cases which 
re governed by the Indian Succession 

ct.” 


9, I shall therefore examine the 
language of the relevant sections of the 
Indian Succession Act in order to ascertain 
the competency of both or either of the 
caveators in these proceedings. 


10. Section 283 (1) of the Indian 
Succession Act provides as follows:— 


“In all cases the District Judge or Dis- 
trict Delegate may, if he thinks proper,.... 


(a) examine the petitioner in person, 
upon oath; 
(b) require further evidence of the 


due execution of the will or the right of 
the petitioner to the letters of administra- 
tion, as the case may be; 
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(c) issue citations calling upon all per- 
sons, claiming to have any interest in the 
estate of the deceased to come and see the 

roceedings before the t of probate or 
etters of administration. 


It follows from clause (c) of Section 283 
(1) that “all persons claiming to have any 
interest in the estate of the deceased” may 
be issued citations. “Any interest in the 
estate of the deceased” does not mean such 








terest in the estate as is claimed 
through the deceased or as heir of the de- 
_lceased. The‘ intention of the legislature as 


interest’ to attend and oppose the probate 
proceedings. -` 


In my. view, the words “of the de- 
ceased” have been used only to identify. and 
describe the estate in respect of which the 
caveator claims interest and is not intend- 
ed to limit the caveator’s interest to or 


equate it with the interest which the de- 
ceased held in the estate. The provision 
_jof Section 283 is intended to give the 


widest possible publicity to the probate 
proceedings and to give an opportunity to 
any person having the slightest and even 
the bare possibility of an interest in the 
proceedings to challenge the genuineness 
of the will and place dore the court all 
the relevant circumstances before a grant 
in rem is made in favour of the person 
claiming probate. If this is the proper in- 
terpretation to be placed upon Section 283 
(1) (c) of the Indian Succession Act, I have 
ittle doubt that both the caveators in this 
case are entitled to intervene in these -pro- 
ceedings and challenge the proponent of 


the will to give it ia solemn form. 
Il. So. far as caveator Sundaram- 
mal is concemed, she claims to be the 


daughter of the brother of the testatrix. 

Admittedly, the testatrix died issueless, and 

left her surviving her sister and her bro- 

thers daughter. Sundarammal. Under Sec- 

tion 15 of the Hindu Succession Act: 
“The ai aly of a female Hindu dy- 

ing intestate shall devolve according to the 

es set-out in Section 16: 


4 


CO) nts sesno natn a E 
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E fourthly upon th heirs of the 
father.” 
The sister of Amaravathi Ammal 
daughter of Amaravathi Ammaľs brother 
would both be heirs of the father of 
Amaravathi Ammal. It is, however, con- 
tended on behalf of the petitioner that 
Sunderammal being one: degree removed 
from the sister of -Amaravathi Ammal, 
would be excluded from inheritance. But 
Rule 2 of Section 16 of the Hindu Succes- 
sion Act prescribes-— 


and 


“If any son or daughter of the in- 
testate had pre-deceased the intestate, 


„estate of Amaravathi Ammal, 
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leaving his or her own children alive at the 
time of the intestate’s death, the children 
of such son or daughter shall take between 
them the share which such son-or daughter 
would have taken if living at the intes- 
tate’s death.” 


It would therefore follow that though Sun- 
darammal’s father redeceased Amaravathi 
Ammal, Sundarammal would, along with 
the sister of Amaravathi Ammal, be entitled 
to succeed to the estate of Amaravathi 
Ammal. As she has a direct interest in the 
I hold she 
is competent to participate in these’ pro- 
ceedings, even assuming that the restricted 
interpretation of the expression “any in- 
terest in the estate of the deceased” is ac- 
cepted. 


12. As regards- caveator Rama- 
ratnam, he claims to be the foster: son of 
Amaravathi Ammal and her husband Ratna- 
velu Mudaliar. As a foster son, no doubt, 
he would not be entitled to succeed to the 
estate of either of them. But even durin 
the lifetime of Ratnavelu Mudaliar an 
Amaravathi Ammal, he- had instituted a 
suit in O. S. 1410 of 1968 on the file of 
the City Civil Court, Madras, in which he 
claimed that Ratnavelu Mudaliar had enter- 
ed into a contract with the orphanage, 
whereby he agreed that Ramaratnam should 
become his heir and inherit his entire pro- 
perty. It is also the contention of Rama- 
ratnam in O. S. 1410. of 1968 on the file- 
of the City Civil Court, Madras, that by 
virtue of the contract with the Orphanage, 
Ratnavelu Mudaliar had created a trust in 
his favour and that the settlement made by 
him subsequently in favour of Amaravathi 
Ammal was void inasmuch as it was in 
contravention of the trust. 


It is true that in that suit Ramaraf- - 
nam claims the property of Ratnavelu 
Mudaliar in derogation of the settlement 
deed executed in favour of Amaravathi 
Ammal. In other words, he claims title 
paramount to Amaravathi Ammal and con- 
tends that the testament executed by Ama- 
ravathi Ammal in respect of the properties 
settled upon her by her husband cannot 
affect him. If the more liberal interpreta- 
tion which I have put upon Section 288 
(1) (c) is correct, inasmuch as Ramaratnam 
claims an interest in the estate in respect 
of which Amaravathi Ammal is alleged to 
have executed the testament, he would be 


„a person entitled to a citation. 


18. ` Learned counsel for the peti- 
tioner, however, relied upon a Division 
Bench ruling. of Ramesam and Cornish, Jf., 
reported in Komalngiamm v. Sowbhagi- 
ammal, ILR 54 Mad 24 = (AIR 1981 
Mad 87) in support of the proposition that 
the interest which entitles a person to lodge 
a caveat in an application for the probate 
of a Will must be an interest in the es- 
tate of the deceased, that is to say, there 
must be no dispute as to the title of the 
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deceased to the estate. It is true that 
this ruling would entail the dismissal of 
Ramaratnam’s caveat, because he c.aims 
title paramount and is not Rego ws of any 
interest in the estate of the deceased en- 
titling him to oppose the grant of probate. 
But with great respect, I must say I am 
unable to Follow this ruling, because it is 
in direct conflict with an earlier Division 
Bench ruling of this court reported in 
Hanmantha Rao v. Latchamma, ILR 49 
Mad 960 == (AIR 1926 Mad 1193). There, 
Devadoss and Waller, JJ. construed the 
meaning of Section 69 of the Probate and 
Administration Act which ran as follows: 
“In all cases it shall be lawful for the 
District Judge, if he thinks fit, to issue 
citations calling upon all persons claiming 
to have any interest in the estate ol the 
deceased to come and see the proceedings 
before the grant of probate or lette-s of 
administration.” . 
It may be noticed that Section 69 o- the 
Probate and Administration Act, is identi- 
cal with Section 283 (1) (c) of the Indian 
Succession Act. § Their Lordships, while 
construing Section 69 of the Act, obsarved 
as follows: 


“The words of Section 69 are ‘claim- 
ing to have any interest in the estate of 
the deceased? There is nothing ir the 
wording of the section to show tha: the 
caveator should claim interest through the 
testator. All that is necessary to entitle a 
person to enter caveat is to claim interest 
in the estate of the deceased. The words 
“interest in the estate” do not necessarily 
convey the idea that the interest shou.d be 
claimed through the testator. If that was 
the intention of the Legislature, the clause 
could have been differently worded so as 
to make the meaning clear.” 


14, In support of this view, their 
Lordships quoted the observations of Field 
J, in In the matter of the petition of 
Bhobosoonduri Dabee, ILR (1881) 8 Cal 

460 to the following effect:— 

f “As to the test of what constitutes a 
sufficient interest to entitle any particular 
person to be made a party, according to the 
view which I have already stated, I think 
it comes to this that any person has a suf- 
ficient interest who can show that ie is 
entitled to maintain a suit in respect cf the 
roperty over which the probate would 
have effect under the provisions of Sec- 
tion 242 of the Indian Succession Act.” 


15. It was also pointed out by the 
Division Bench that Sec. 69 of the Pro- 
bate and Administration Act was practical- 
ly copied with slight modifications from 
the Court of Probate Act 20 and 2] Vict. 
C. 77, Section 61, the wording 
is as follows: 

“Others having or pretending irterest 
in the personal estate affected by a will 
should be cited or summoned and may be 
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of which ` 


[Prs. 13-16] 


ermitted to become parties 
or their respective interest, 
Referring to this section, Waller, J. observ- 
ed as follows: 


“I think that the words in S. 69 of 
the Probate and Administration Act ‘claim- 
ing to have any interest in the estate of 
the deceased’ are intended to bear the same 
meaning as the words in the. English Act 
‘having or pretending interest in the (per- 


. *r 


sonal) estate affected by the Will 
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or intervene 


16. Upon this view, the Division 
Bench held that a person entitled to have 
any portion ot the estate left by a deceas- 
ed or to a right to claim maintenance from 
such estate, has an interest within the 
meaning of Section 69 of the Probate and 
Administrahon Act, and is entitled to ob- 
ject to the grant of probate of the will of 
the testator, and that the widow of an un- 
divided brother of the husband of a tes- 
tatrix -is entitled to object to the grant of 
probate of her will. Though the Division 
Bench ruling in 49 Mad 960 = (AIR 1926 
Mad 1193) was cited before the Division 
Bench comprised of Ramesam and Cornish, ` 
JJ. the latter Division Bench, without refer- 
ring the matter to a Full Bench, merely 
observed as follows— 


“It is unnecessary for us to say whe- 
ther 49 Mad 960 = (AIR 1926 Mad 1193) 
is correctly decided or not, and we are not 
to be taken as agreeing with all the obser- 
vations in it.” 

These observations show that the later 
Division Bench did not agree with the view 
of the earlier Division Bench. If they did 
not agree, it was their plain duty to refer 


.the matter to a Full Bench, as they could 


not validly overrule the 

Bench ruling. I follow the 
sion Bench ruling not only because it ‘has 
not been validly overruled, but also be- 
cause the views expressed therein are more 
conducive to the interests of justice which 
require that any person having even the 
slightest interest in proceedings of this kind 
should be encouraged to intervene and as- 
sist the court in arriving at a proper and 
just decision, before the court grants pro- 
bates which have far reaching consequences 
upon the valuable rights of citizens. Fol- 
lowing the earlier Division Bench ruling, I 
hold that the caveator Ramaramam is en- 
titled to intervene in these proceedings and | 
challenge the will. Both the applications 
filed by the petitioner in the O. P. will 
therefore stand dismissed with costs. Under 
Order 25, Rule 55 of the Original Side 
rules, I direct the O. P. to be numbered 
and registered as suit in which the peti- 
tioner shall be the plaintiff and the cavea- 


earlier. Division 
earlier Divi- 


‘tors shall be the defendants. 


Order accordingly, 


eG 


2 


216 Mad. [Prs. 1-4] 


AIR 1972 MADRAS 216 (V 59 C 73) 
RAGHAVAN, J. l 

B. N. Thiagerajan and others, Peti- 
tioners v. B. N. sundaravelu, Respondent. 

Civil Revn. Petn. No. 1891 of 1970, 
D/- 25-11-1971, against order of Sub-J., 
Salem in I. A. No. 374 of 1967. 

(A) Civil P. C. (1908), O. 20, R. 18 — 
Final decree in partition suit — Whether 
second final decrze for mesne profits can 
be passed. 

In a partitior suit conp ming “various 
items more than one final decree can be 
passed but ia respect of each item there 
can be only one final decree. Mesne pro- 
fits accruing from the property is not a 
separate item of Đartition. There cannot 
therefore be separate final decrees one 
concerning the property and another con- 
cerning mesne profits. Where a final de- 
cree is passed before conclusion of enquiry 
into mense profits there can be no second 
final decree incorporating the results of the 
enquiry. AIR 195I Mad 938 (FB) and AIR 
1968 Mad 171 and AIR 1958 Andh Pra 
517, Distinguished; AIR 1952 SC 358, Re- 
ferred. (Para 7) 

(B) Civil P. ©. (1908), S. 115 — En- 
quiry into mesne profits after final decree 
-— Interference in revision. 

When a final decree in partition suit 
has already been passed an enquiry into 
the mesne profite subsequent therto is 
without jurisdictior and an order awarding 
mesne profits subsequent to the final de- 
cree can be interfered with in revision. 

(Para 8) 
Cases Referred: Chronological Paras 


AIR 1968 Mad 171 = 75 Mad LW 
683, Ponnuswani Udayar v. Santha- 
ppa Udayar 

AIR 1958 Andh Pra 517 = 1957-2 
Andh WR 474, Rachapalli Atcham- 
ma v. Yerragunta Rami Redd 

AIR 1955 Mad 527 = 1954-2 Mad 
LJ 696, Arunéechala Mudali v., 
Maragathammal 

AIR 1952 SC 35€ = 1952 SCR 1188, 
Md. Amin v. Vakil Ahmed. 

AIR 195]. Mad 9€8 = 1951-2 Mad 
LJ 176 (FB), Babburu Basavayya v. 
Babburu Guruvayya 

AIR 1940 PC 11 = (1940) 1 Mad 
LJ 97, Jadunath v. Parameshwar 

-D. Ramaswarmi Iyengar and R. Krish- 
namachari, for Petitioners; G. N. R. Rao 
aud P. V. Chalapathi Rao, for Respon- 
ents. 


ORDER:— Thre 


© 


plaintiffs and the 
tbird defendant in O. S. No. 27 of 1957 
on the file of the Subordinate Judge, 
Salem, are the petitioners. ` The plaintifs 
filed the above suit for partition by metes 
and bounds into six equal shares of 
items 1 to 17 in Sehedule III or alternative- 
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ly to direct a division by metes and bounds 
of all the items 1 to 59 in Schedule II in 
the plaint plus. items 10, 11 and 12 of 
Schedule II as the case may be into six 
equal shares and for allotment of one such 
share to each of the plaintiffs and defen- 
dants 1 to 8. The above unfortunate liti- 
ation had a chequered career and this 
tigation has come upto this Court more 
than four times. The above revision arises 
out of I. A. 481 of 1965 dated 31-3-1965 
in O.-S. 27 of 1957 for appointment of a 
Commissioner for dividing items 1 to 7 of 
Schedule 2 in the plaint into six equal 
shares by metes and bounds with reference 
to good and bad quality and allotment of 
one such share to the petitioner therein 
with the necessary appurtenant rights etc. 
and to ascertain the mesne profits for the 
one-sixth share in the said items from 29- 
3-1965 to 1-4-1965 and the first defendant 
deposited a sum of Rs. 10,000 in pursuance 
of the compromise decree dated 1-4-1964 
in App. No. 2 of 1960 on the file of the 
High Court, Madras till the date of delivery 
of actual possession of the said one-sixth 
share to the petitioner. 

2. The case of the first defendant- 
petitioner is that as per the terms of the 
compromise decree in the High Court the 
respondents have taken possession of the 

in item 1 of Schedule IL which was 
in the petitioner’s possession, that he had 
deposited Rs. 10,000 in terms of the com- 
promise decree that in accordance with the 
compromise decree he was entitled toa divi- 
sion by metes and bounds of 1/6th share 
in items 1 to 7 of schedule II of the plaint 
that the said 1/6th share has to be ascer- 
tained and fixed by the 
a Commissioner for that purpose, that 
actual delivery is effected of the said 1/6th 
share the respondents will be liable to pay 
mesne profits and therefore an enquiry 
into the quantum has to be made. 


3. The respondents filed a coun- 
ter to the said application. stating that they 
have no objection to a Commissioner being 
appointed to divide items 1 to 7 as per 

e compromise decree of the High Court 
after the sum of Rs. 10,000 is paid to 


+ 


them, that the first defendant is not en- ` 


titled to recover any mesne profits from 
the respondents, that most of the lands are 
lying fallow and some are unfit for culti- 
vation and that in view of the cantan- 
kerous attitude of the first respondent the 
respondents have not raised any crops in 
Item 1 which is lying fallow, that the re- 
lief as to the enquiry about the quantum 
of mesne profits was untenable as the de- 
cree does not provide for it, that the peti- 
tioner is not entitled to costs and that the 
first. defendant is in no way entitled to 
im mense profits: 


A, On 19-6-1967 the 
dant filed I. A. 374 of 1967 for determina- 
tion of the mesne profits and I. A. 643 
of 1969 for the appointment of a Commig~ 


appointment of . 


first defen- i 


vy 
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sioner; the reliefs in all the petitions be- 
ing a claim or mesne profits and for as- 
certainment of the same by the appoiat- 
ment of a Commissioner. 


The respondents filed a counter in the 
other app ication orig the claim as the 
decree did not provide for it and the reme- 
dy, if any, was only by way of a separate 
` suit. 


5. ` The trial court heard I. A. 74 
of 1967 and 642 of 1969 together. The 
trial Court held that the first defendant 
petitioner) will be entitled to mense pro- 
its till the date of delivery of actual pos- 
session of 1/6th share from the date of 
the deposit of the amount of Rs. 10,000 in- 
to court i. e. 29-3-1965. The next queston 
considered by the learned Judge was whe- 
ther the claim for mesne profits would be 
sustained even though no claim was put 
forward in the suit or in the written state- 
ment of the sharer (first defendant). The 
learned Judge held that the suit being cme 
for partition, future mesne profits can be 
claimed even. though it does not specifical- 
ly ask for and the preliminary decree does 
not provide for it. In at view the 
learned Judge directed a Commissioner þe- 
ing appointed for ascertaining the meme 
profits for the petitioners 1/6th share from 
29-38-1965 to the date of the petitioner be- 
ing put in possession. The plaintiffs and 
the third defe 


ndant, who were the respon- 


dents in the trial court have filed this pze- 
sent civil revision petition. 
6. Mr. D. Ramaswami Iyengar, 


the learned counsel for the petitioner, con- 
tends that the order of the lower coart 
decreeing mesne profits is without jurisdic- 
tion inasmuch as the final decree in the 
suit has been passed on 31-7-1967 itself. 
In support of his contention the learned 
counsel placed considerable reliance on the 
judgment of the Full Bench reported in 
Babburu Basavayya v. Babburu Guruvay7a, 


1951-2 Mad LJ 176 = (AIR 1951 Mad 
988) (FB). That was a suit relating to 
partition of joint family- properties aad 
after the preliminary decree e plain iff 


applied for an enquiry into the profits of 

= properties realised by the defendsate 
subsequent to the institution of the sait 
and a final decree for his share of such 
profits. The defendants opposed the appli- 
cation on the ground that there was no 
prayer in the plaint for the recovery of 
such profits and that the preliminary de- 
cree passed in the suit did not direct an 
enquiry into the same. The trial court 
overruled the objections and directed en- 
uiry against which a revision petition was 
fled. The Full Bench dealt with the 
scope and effect of Order XX, Rule 12, 
C. P. Code and held that the claim of the 
plaintiff suing for partition and his shere 
of the profits accruing from the lands perd- 
ing suit is not properly speaking, a cla:m 
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For ‘mesne profits’ and that O. 20, R. 12, 
C. P. C. has no AT to such a case. 
But, Order 20, Rule 18, sub-clause (2) 
would be applicable. Their Lordships 
finally summarised their conclusions as fol- 
ows— 


. “A partition suit in which a prelimi- 
nary decree has been passed is still a pend- 
ing suit and the right of the parties have 
to be adjusted as on the date of the final 
decree. Jadunath v. Parameswar 1940-1 
Mad LJ 97 = (AIR 1940 PC 11). In 
such a suit the court has not only to 
divide the common properties but has also 
to adjust the equities arising between the 
parties out of their relation to the common 
property the propery to be divided. The 
preliminary decree determines the moieties 
of the respective parties and thereby fur- 
nishes the basis upon which the division of 
the property has to be made. There are 
other matters in addition to the moieties of 
the parties that have to be considered and 
decided before an equitable final partition 
can be effected. Among them are the 
realisation of common  outstandings, the 
discharge of common liabilities, the dis- 
tribution of the profits. of the properties 
realised pending-the suit, either in cash or 
by allotment of property of the requisite 
value, the grant of owelty, the provision 
of maintenance of parties entitled thereto, 
the allotment of lands on which improve- 
ments have been effected to the sharer who 
has improved them, the allotment of alie- 
nated lands to the share of. the alienor and 
other similar matters. Even after the pass- 
ing of the preliminary decree it is open to 
the court to give appropriate directions re- 
garding all or any of these matters either 
suo motu or on the application 

arties. Order 20, Rule 18, C 

oes not prohibit the court from issuing 
such directions after the stage of a preli- 
minary decree. It is open to the court in 
order to prevent multiplicity of litigation and 
to do complete justice and effect an equal 
division of all the common assets and proper- 
ties among the parties, to direct an enquiry 
into the profits received or realised by one 
or some of them during the pendency of 
the suit and to award the others their pro- 
Der share of such profits under its final 

écree. This enquiry can be ordered either 

as part of the preliminary decree itself or 
subsequently as a step towards the passing 
of the final! decree, and in either case, the 
result of the enquiry has to be incorpoarted 
in the fi decree.” 


In Ponnuswami Udayar v. Santhappa Uda- 
ar, AIR 1963 Mad 171, Jagadisan, J. fol- 
owed the above decision of the F 
Bench. The head-note in the said case 
brings out the position correctly:— 


“In a partition suit, an application for 
ascertainment of future mesne profits can 
be filed so long as the suit is pending and 
so long as no final decree has been passed 
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even though the plaint does not specifical- 
ly pray for the granting of such relief and 
the preliminary decree does not provide for 
it. The mesne profits accruing from the 
properties forming the subject matter of 
the division and referable to the properties 
which are eventually allotted to the share 
of the successful plaintiff, form part and 
parcel of the corpus itself and are as much 
in the hotchpot as the lands themselves. It 
would be most inequitable and unjust to 
compel the plaintiff to sue separately for 
future mesne profits, and it is certainly not 
the policy of the law to encourage multi- 
plicity of proceedings.” ` 


In Rachapalli Atchamma v. Yerra- 
gunta Rami Reddi, AIR 1958 Andh Pra 
517, it was held that where a decree 
awarding possession is silent with regard 
to an enquiry into future mesne profits 
and the decree has not. completely. dispos- 
ed of the suit which, for one reason or 
another continues to be pending, there is 
nothing in the Civil Procedure Code pro- 
bibiting the decree-holder from -applying 
to the court during the pendency i such 
suit for an enquiry into future mesne pro- 
fits or the court from ordering such | an 
enquiry. The learned Judges followed the 
Full Bench decision above referred to. The 
learned Judges also held that the relief of 
future mesne profits is a discretionary one 
and it is open to the court to refuse to 
exercise the discretion in suitable cases. 
The scope of Order 20, Rule 12, C.P.C. 
was considered in the Supreme Court in 
Md. Amin v. Vakil Ahmed, AIR 1952 SC 


358. The facts in the case before . the 
Supreme Court were as follows: 
A suit was filed by the quondam 


minors and heirs of one Haji Abdur Rah- 
man for possession of the properties after 
setting aside the so-called deed of’ family 
settlement executed between the parties in 
regard to the distribution of the proper- 
ties belonging to the estate. In the plaint 
no relief was asked for mesne profits. The 


High Court decreed the suit and also 
awarded to: the plaintiffs mesne profits. 
The Supreme Court confirmed the decree, 


but deleted. the relief of mesne profits. In 
deleting the relief of mesne profits, their 
Lordships observed at page 862 as follows: 


“It was however pointed out by Sri 
S. P. Sinha that the High Court erred in 
awarding to the plaintiffs mesne profits 
even though there was no demand for the 
same in the plaint. The learned Solicitor- 
General appearing for the plaintiffs con- 
ceded that there was no demand for mesne 
rofits as such but urged that the claim 
or mesne profits would be included with- 
in the expression ‘awarding possession and 
occupation of the prope aforesaid to- 
gether with all the. rights appertaining 
thereto. We are afraid that the claim for 
mesne profits cannot be included within 


A. LR. 


this expression and the High Court was 
in error in awarding to the plaintiffs mesne 
profits though they had not been claimed 
in the plaint. The provision in regard to 
the mesne profits will therefore have to be 
deleted from the decree.” 

On the basis of the above judgment of the 
Supreme Court it was sought to be argued 
that the Full Bench decision referred to 
above is. no longer good law. The ques- 
tion was raised and considered in three 
decisions, viz., Arunachala Mudali v. Mara- 
gathammal, 1954-2 Mad LJ 696 = (AIR 
1955 Mad 527); Rachapalli Atchamma v. 
Yerragunta Rami Reddi, AIR 1958 Andh 
Pra 517 and Ponnusami Udayar v. San« 
thappa Udayar, AIR 1968 Mad 171. The 
above decisions lay down that the correct- 
ness of the decision of the Full Bench in 
1951-2 Mad LJ 176 = (AIR 1951 Mad 
938 (FB)) is not in any way affected by 
the decision of the Supreme Court in ATR 
1952 SC 858 referre to above. That 
being the correct position I will now sum 
up the effect of the several decisions refer- 
red ‘to above: K 


1. Where a preliminary decree award- 
ing- possession contains direction for en- 
quiry: into the future profits, that part 
of -the suit relating to the mesne profits 
continues to be pending and the decree- 
holder might move the court to hold an 
enquiry and pass a final decree awarding 
such profits without the ro of filin 
an application within the prescribed perio 
under Art. 181 of the Limitation Act: 


2. Where a decree awarding posses- 
sion is silent with regard to enquiry in the 
future mesne profits and the decree has 
not completely disposed of the suit which, 
for one reason or another, continues to be 
pending, there is nothing in the Code 
prohibiting the decree-holder from apply- 
ing to the court during the pendency of 
such suit for an enquiry into the future 
mesne profits or the court from ordering 
such an enquiry; and 


3.: Where no. relief for mesne profits 
is claimed in the plaint and the preliminary 
decree does not -provide for such relief, 
the relief for mesne profits can be claim- 
ed even for the first time in an application 
for passing a final decree. 


But in every case above enumerated the 
eani iry must be concluded before the 
final decree is passed, so that the result of 
the enquiry .may be incorporated in the 
final decree. If, however, the final decree 
is passed before the enquiry into the mes- 
ne profits is completed without the result 
of the enquiry being incorporated in the. 
final decree itself, there can be no second 
final decree incorporating the result. 


7. In the present case what has 
happened is that the final decree was pass- 
ed on 81-7-1967 before the enquiry into 
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‘the mesne profits was completed. he 
order completing the enquiry into mesne 
profits was passed on 80-4-1970. Mr. P. 


V. Chalapati Rao appearing for the res- 
ondent contends that more than one final 


ecree could be passed in a partition szit. | 


It is true that if a partition suit compr-ses 
various items, more than one final decree 
could be passed; but in respect of each 
item there can be only one final decree 
and not more and that final decree must 
be truly final and complete in regard to 
that item. The mesne Doni accruing 
from the said property which forms fart 
and parcel of the corpus, there cannot be 
a piecemeal final decree in respect of the 
same item -of property, .one. relating to 
the corpus and the other relating to mesne 
profits. The entire claim in regard to «he 
property consisting of ‘the corpus and ‘he 
mesne profits accruing from the same 
forming the subject-matter of the divisin, 
must be finally considered and incorporat- 
ed in the final decree. Mr. P. V. Chela- 
athi Rao further contends that an apreal 
as been preferred to this court (A. S. No. 
635 of 1969) against the final decree dazed 
81-7-1967 and that consequently the firal- 


ity attached to the final decree is set at 
naught. But this contention ignores ` zhe 


position that A. S. 635 of 1969, which is 
now pending in the High Court against 
the final decree, does not relate to merne 
rofits and that the final decree is passed 
y the trial court without incorporating 
the result of the enquiry into the : meme 
profits. 


8. Mr. Chalapathi Rao the learn- 
ed counsel for the respondent referred to 
several decisions of the Privy Council and 
the Supreme Court on the question of 
jurisdiction of this court to interfere under 
Section 115 of the Code. While the final 
decree in the partition suit has already 
been passed, the enquiry into the mesne 
Ae subsequent thereto is . without juris- 

iction and in view I am bound to intar- 
fere with the order passed by the court 
below awarding mesne profits. . 
to the passing the final decree. 

9. The civil revision petition is 
allowed. There will be no order as to 
costs. 


Petition allowed. 
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SADASIVAM, J. 

Ethiraj, Petitioner v. K. Gopalaswamy 
Chetty, Respondent. 

Civil Revn. Petn. No. 1281 of 1970, 
D/- 15-10-1971, against order of Sm. C. 
C., Madras, D/- 27-10-1969. 

Civil P. C. (1908), O. 18, R. 5 — 
Non-compliance with the rule — Effect. 
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If -the . provisions of the rule are not 
complied with while recording the evi- 
dence iņ a case, the decision in the case 
is liable to be set aside. (1905) ILR 28 
Mad 308 and AIR 1924 Cal 705, Rel. on; 


(1911) ILR 34- Mad 141, Dist. ` (Para 6) 
Cases Referred: Chronological Paras 
AIR 1924 Cal 705 = ILR 51 Cal 


236 = 25 Cri LJ 1027, Emperor . 
v. Nabab Ali Sarkar 5 
AIR 1919 Mad 45 (2) = ILR 42 

Mad 561 = 20 Cri LJ 379, Nal- 

luri Chenchiah v. King Emperor 4 

(1911) ILR 34 Mad 141 = 11 Cri LJ. 

482, Bogra v. Emperor 
(1905) ILR 28 Mad 308 = 2 Cri LJ 

756, Kamatchinatha Chetti v. 

Emperor 4 


ORDER:— Petitioner Ethiraj was _ the 
defendant in ejectment suit No. 806 of 
1961 on the file of the court of Small 
Causes, Madras. He filed an application 
under S. 9 of the Madras City Tenants 
Protection Act for directing the respon- 
dent (Plaintiff) to sell the suit site to him 
for a ye to be fixed by the court. The 
learned Judge of the Small Cause Court, 
who heard the case, decided it in his fa- 
vour. But on appeal the Chief Judge of 
the Court of Small Causes, Madras, held 
that the petitioner had not proved that he 
had become a tenant before the amend- 
ment of the Act and that he was, there- 
fore, not entitled to the benefit of the 
Act. The petitioner filed C. P. No, 
2069 of 1963 in this court, and Alagiri- 
swami J. allowed the civil revision peti- 
tion and remanded the case to the trial 
court solely on the ground that, as an 
appeal lay against the order passed under 
Section 9 of the Madras City Tenants Pro- 
tection Act, the provisions of Order XVIII, 
Rule 5, C. P. Code should be complied 
with and that evidence should have been 
recorded completely, instead of taking 
merely a memo of evidence. When the 
matter went back before ‘the Fourth Judge 
of the Court, of Small Causes, Madras, he 
took evidence and again negatived the 
claim of the petitioner, and this order was 
confirmed by the Chief Judge, Court of 
Small Causes, 


2. The petitioner has taken several 
grounds in this civil revision petition, but 
I find that the Fourth Judge of the Court 
of Small Causes has again failed to com- 
ply with Order XVIII, Rule 5, C. P. Code. 
Though a specific ground has not been 
taken about non-compliance with the pro- 
visions contained in Order XVII, Rule 5, 
C. P. Code, I can take notice of it, and, 
in the circumstances of-.the case. I am 
constrained once again to remand the mat- 
ter, which has been pending for over a 
decade. 


3. It is true, the evidence now re- 
corded by the Fourth Judge of the Court 
of Small Causes, gives the names and other 
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details, usually found in depositions . re- 
corded in a regular manner, but, in other 
respects, it does not in any way differ from 
the memo of evidence recorded prior to 
the remand. The signatures of the wit- 
nesses have been taken, but there is no- 
thing in the depositions to show that the 
evidence was read over to the witnesses 
in the presence of the Judge, and, in fact, 
the depositions have not been signed by 
the Judge. Order XVIIL Rule 
C. reads as follows: 


“In cases in which an appeal is al- 
lowed the evidence of each witness shall 
be taken down in writing, in the language 
of the court, by or in the presence of and 
under the personal direction and superin- 
tendence of the Judge not ordinarily in the 
form of question and answer, but in that 
of a narrative, and when completed, shall 
be read over in the presence of the Judge 
and of the witness, and the Judge shall, 
if necessary, correct the same and shall 
sign it. i 
At page 903 of Mulabs Civil Procedure 
Code, 18th Edn., Volume I, it is stated 
that there is difference of opinion whether 
if the deposition is not read over to the 
witness as required by Rule 5 or interpret- 
ed to him as required b ule 6 of 
Order XVIU, it is admissible in evidence 
in trials for perjury and forgery, it being 
held in some cases that the deposition is 
not admissible in evidence, while in others 
that it is. 


4. It is necessary to refer to some 
decisions to determine the scope of Order 
XVII, Rule 5, C.P.C. In Kamatchinatha 
Chetti v. Emperor, (1905) ILR 28 Mad 
308 it was held that a person could not 
be convicted for perjury when the deposi- 
tion on which the charge was based had 
not been read over to him in the presence 
of the Judge. 


Bogra v. Emperor, (1911) ILR 84 Mad 
141, referred. to in Mullah as supporting 
the contrary view, is really distinguishable. 
It was held, in that case that, where a de- 
position had been read over to a witness 
in court and had been admitted by him to 
be correct in the presence of the Judge, 
the fact that another witness was being 
examined at the time was no defence .to 
a prosecution of the deponent for giving 
false evidence in the deposition so rea 
over. It was, however, pointed out in that 
decision that such an irregularity might 
invalidate the conviction of the accused ‘in 
the case in which the deposition was so 
recorded. In fact the above decision has 
been distinguished in Nalluri Chenchiah v. 
King Emperor, ILR 42 Mad 561 = (AIR 


1919 Mad 45 (2)), as seen from the fol- 
lowing passage: 
“Where a deposition, after it has 


been completed, has been poe aay and 
read over to a witness and acknowledged 


— 


Ethiraj v. K. G. Chetty (Sadasivam J.) 


5 C. P. 


A.I. R. 


by him to be correct, any irregularity. due 
to the omission of the observance of fur- 
ther formalities, such as the presence of 
the Judge and his listening to the reading 
during the time when the deposition is 
interpreted and read over to the witness 
may not affect the admissibility of the 
record as evidence of the witness’s state- 
ment (see Bogra v. Emperor, (1911) ILR 
84 Mad 141); but the omission to inter- 
pret and read over the deposition to the 
witness after the deposition is completed 
cannot in my opinion be put on the same 
footing, because the guarantee provided 
by the law for the accuracy of the depo- 
sition has been substantially ignored, and 


it is dangerous and against public policy’ 


to make a witness liable on such a wholly 
unsafe ‘record.’ 


It was held in that case that the omission 
to interpret and read over’ the deposition 


was not a mere irregularity, but rendered. 


the record inadmissible in proof of the 
deposition under Section 91 of the Evi- 
dence Act, as the guarantee provided by 
the law for its accuracy had beci substan- 
tially ignored and it was dangerous and 
against’ public policy to make a witness 
liable on such a wholly unsafe record. 


5. In Emperor v. Nabab Ali Sar- 
kar, ILR 51 Cal 286 = (AIR 1924 Cal 
705), it-was held that the omission to read 
over his deposition to a witness, in accord- 
ance with Order XVIII, Rule 5, C. P. 
Code rendered the same inadmissible in 
evidence against him on his subsequent 
trial for forgery, and that oral evidence 
of its contents was excluded by Section 91 
of the Evidence Act. 


6. .In the present case there is not 
even the usual certificate, “Read over to 
the witness and admitted by him to be 
correct.” Thus it is unfortunate that, in 
spite of this court remanding the matter 
to the trial court with a direction to com- 
ply with the provisions of Order XVIII, 
Rule 5, C. P. Code in the matter of re- 
cording evidence, it has not been complied 
with and what one finds is merely some- 
thing in the nature of a memo of evidence. 


T The decrees and judgments of 
the courts below are, therefore, set aside 
solely on this ground and the matter is 
remanded to the trial court for recording 
evidence properly as required by Order 
XVIII, Rule 5, C. P. 
the case according to law. There will be 
no order as to costs. 


Revision allowed: 
Case remanded. 


Code and deciding ` 
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MAHARAJAN, J. 
Viswasam and others, Appellants v. 
E. Ramachandran Nadar and another, Res- 
pondents. 


A. A. O. No. 282 of 1970, D/- 24-9- 
1971, against order of Dist. J., Rema- 
nathapuram at Madurai (Motor <Accicents 
Claims Tribunal), D/- 23-8-1969. 

Motor Vehicles Act (1939), $. 110-C 
=- Procedure of j Tribunal —- Mis- 
carriage of Justice: 

The procedure of the Tribunal must 
be consistent with the rules of natural jus- 
tice. When the Tribunal refuses to zive 
an opportunity to the applicant to conduct 
the case with the assistance of the counsel 
by refusing to give some time to bring 
him and fails to enforce attendance of 
material witnesses summoned by the appli- 
cant, it commits unholy haste which re- 

ts in miscarriage of justice. (Pare 2) 


JUDGMENT :— This is an appeal 
against the judgment of the Motor Acci- 
dents Claims Tribunal, Ramanathapuram 
(District Judge), dismissing the appellants 
application under S. 110-A of the Motor 
Vehicles Act, for compensation of Rupees 
10,000, in respect of the death of their 
mother, Savari Ammal, who sustained in- 
juries in the course of a motor accident, 
which took place on 15-3-1967 at 1_-30 
.m. at Sattur, as a result of which she 
ied on 17-38-1967. According to the ap- 
pellants, while the deceased Savari Ammal 
was going along the westem side of the 
railway feeder road, Sattur in a northerly 
direction at about 11-30 p.m. on the date 
in question, a taxi bearing No. MDR 4896, 
belonging to the first respondent Rama- 
chandran Nadar and insured with the se- 
cond respondent, New India Insurance Co. 
Ltd., came in a southerly direction in a 
rash and negligent manner and knocked 
down Savari Ammal, Respondents 1 and 
2 in their counters denied that the car was 
driven in a rash or negligent manner and 
averred that the deceased, who was eged 
over 70 years, had contributed largely to 
the accident by darting into the middle of 
the road for collecting cowdung and fal- 
ling in front of the car. The 
tended that the compensation claimed was 
excessive. 


The Claims Tribunal framed three 
points for determination. On the date to 
which the matter stood posted for hearing, 
the appellants’ learned counsel, Sri G. R. 
Muniyandi happened to be absent, though 
the counsel for the respondents were ore- 
sent in court. The appellants, who are 
illiterate Harijans, requested the court to 
grant them an adjournment, but the court 
refused to grant the adjournment and pro- 
ceeded to examine P.Ws. 1 and 2. It is 


not known how the ~ examination-in-coief 


BP/CP/B80/72/MVJ 


Viswasam v, E. R. Nadar (Maharajan J.) 


also econ-` 


[Prs. 1-8] Mad. 227 


of P.Ws. 1 and 2 was conducted. Evi- 
dently, the Tribunal elicited from them 
such answers as it considered relevant. It 
is found from a certified copy of the a 

plication produced by the appellants’ ad 
vocate that the appellants had prayed for 
summoning Dr. Sitalakshmi, | Government 
Hospital, Wandiwash, who had treated 
Savari Ammal for her injuries and who 
had conducted autopsy on her body. They 
had also taken out summons to the Motor 
Vehicles Inspector. It is not known whe- 
ther these two witnesses were present at 
the hearing in question. The Tribunal, 
without ascertaining whether these two 
witnesses were present or not, closed the 
evidence with P.W. 2 and proceeded to 
examine P.W. 1, on the side of the res- 
pondents. The deposition recorded by the 
Tribunal contains a note to the effect that 
after the evidence in chief of R.W. 1, was 
finished, the appellants were asked to 
cross-examine R.W. 1, but they said that 
they could not do so in the absence of 
their counsel. Thereupon, the Tribunal 
proceeded to hear arguments and reserved 
judgment. . 


2. The judgment itself shows that 


Sri G. R. Muniyandi, advocate for the 
aop ant was absent and the arguments 
of the appellants were not heard. In para- 


graph 10 of its judgment, the Tribunal, 
after criticising the appellants for not hav- 
ing examined the Doctor who treated the 
injuries and the Doctor who conducted the 
autopsy, held that in the absence of medi- 
cal evidence, it was not possible to say 
what were the injuries sustained by the 
deceased and whether death was due to 
these injuries. J think that the Tribunal 
has been uncharitable in refusing to give 
the appellants an opportunity to conduct 
the case with the assistance of counsel. 
The appellants ought to have been given 
some time to bring their counsel or engage 
a fresh advocate. The criticism levelled 
by the Tribunal against the appellants’ 
non-examination of material witnesses ig 
unjustified, because the appellants had 
taken steps to summon them. If the wit- 
nesses failed to respond to the summons 
issued by the Tribunal, steps ought to 
have been taken to enforce their attend- 
ance. The unholy haste with which the 
Tribunal proceeded to dispose of the case 
has resulted in miscarriage of justice. 


3. I feel constrained therefore. to 
set aside the judgment of the Tribunal 
below and remit the matter for fresh dis- 
porai in accordance with law after givin 

oth the parties an opportunity to lea 


relevant evidence. Costs will abide the 
result, 
Case remanded. 
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a ISMAIL, J.. 


Sethu Parvathy Ammal, 
Bajji K.: Srinivasan Chettiar 
Respondents. 

Second Appeal No. 312 of 1969, D/- 
91-9-1971, against decree of Dist. J., West 
a at Tanjore in A. S. No. 302 of 
966. i 


(A) Contract Act (1872), S. 37 — Obli- 
gation of- parties to contracts. (Paras 12, 13) 
(B) Specific Relief Act (1963), S. 10 
—— Cases in which specific performance ` of 
contract is enforceable. (Paras 12, 13) 


The question whether aù ` agreement 
of sale made by several persons, some of 
whom did not sign it, is binding at least 
on those who signed it, depends on the 
intention of parties, that they wanted -tọ 
leave the agreement incomplete and. unen- 
forceable against the executing parties. 
This intention has to be established by 
those who signed it, by showing that they 
would not have executed the agreement if 
the person not signing it had not joined. 
AIR 1949 FC 211, Relied on. (Para 12) 

The agreement in a suit for specific 

erformance of contract was executed by 

nN on his own behalf and as guardian of 
his minor sons. Although the agreement 
mentioned the name of As mother she 
had not signed it, nor did the agreement 
indicate what exactly was her interest in 
the property. It was however found that 
she had only a charge on property for her 
maintenance payable by A: 


Held that the parties could not be 
said to have intended to be bound by the 
agreement only if A’s mother had joined 
it. The agreement could not be said to 
be’ incomplete or invalid and was therefore 
- enforceable in: a suit for specific perform- 


Appellant y. 
and others, 


ance of the said contract. (Para 18) 

Cases Referred: Chronological - Paras 

(1969) S. A. No. 1874 of 1965, D/- 
16-10-1969 (Mad) 10 


AIR 1952 Mad 687 = 1949-2. Mad 
LJ 390, Chunduru Kanniah Gupta ` 
v. Pallamparthi Subbarami Reddi 8 
AIR 1949 FC 211 = 1949 FCR 379, 
Jainarain Ram Lundia v. Surajmull 


Sagarmull Il 
AIR 1942 Lah 86 = 44 Pun LR 54; 

Dr. Umar Baksh v. Mul Raj- 8 
1940 AC 866 = 1940-1 All ER 485, .. 

Naas v. Westminster Bank Ltd. I 


(1922) 65 Ind Cas 594 (Cal), Ram- 

saran Roy v. Shoshi Bhushan Ghosh 9 
AIR 1916 Mad 692 = ILR 39 Mad 

597, Ullathil Kolathil Nethiri Menon 

v. Mullapulli Gopalan Nair 7 
1910-1 Ch 600 = 79 LJ Ch 405, 


In re, Whiteley, Bishop of London ` 
v. Whiteley 7 


GP/CP/B884/72/HGP/GDR 


A. LR. 


(1902) ILR 25 Mad 889 = 12 Mad 
LJ 17; Sivasami Chetti v. Sevugan 
Chetti a 6, .7, 8 
(1888) ALR 6 Mad 270, Teramath v. 


Lakshmi . 
(1879) 11 Ch D 121 = 40 LT 638 
Luke’ v. South. Kensington Hotel 


Co. 

(1840) 11 A & E 959 = 113 ER 678, 
Latch v. Wedlake 

(1882) 2 Tyr 544 = 149 ER 268,° 
Wilkinson v. Malin - 


N. C. Raghavachari and N. C. Vara- 
dachari, for Appellant; G. Ramaswami and 
R. Vedantham, for Respondents. 


JUDGMENT :— The plaintif in O. S. 
No. 53 of 1965 on the file of the Court of 
the Subordinate Judge of Thanjavur,. who 
succeeded before the’ trial court, but lost 
before the first appellate court is the ap- 
pellant before this court. She instituted 
the suit for specific performance of à con- 
tract to sell certain immoveable property 
under Ex. A-I dated 10-2-1965. That 
agreement was executed by the first de- 
fendant on behalf of himself and as guard- 
jan of his minor children, defendants 2 to 
4, areae to sell the property to the 
appellant for a consideration of Rs. 10,000. 
The agreement itself recites that out of the 
consideration of Rs. 10,000, Rs. 4000 had 
already been accounted for, by payment of 
Rs. 2698-10 to the Nicholson Town Bank 
Ltd., Thanjavur, on behalf of the first 
defendant, a sum of Rs. 500 to one Cha- 
krapani Iyer on account of the first defen- 
dant and the balance of Rs. 801-90 receiv- 
ed by the first defendant by then.. Ex. 
A-1 agreement contemplates the mother `of 
the first defendant Sonna Ammal being a 
party to that agreement, but she has not 


actually signed the agreement. This agree- 


ment provided a period of three months 
for execution of the sale deed on receipt 
of the balance consideration of Rs. 6000. 
Twelve days after this agreement came 
into existence, that is, on 22nd February, 
1965 under the original of Ex. A, 4, the 
first defendant acting on his behalf as well 
as guardian of his minor children, ` defen- 
dants 2 to 4, sold the property for Rupees 
11,000 to the fifth defendant in the suit, 
the fifth defendant being — the brother’s 
sambandhi of the’ first defendant. After 
the pinn appelant came to know of this 
sale, she issue 

and afterwards instituted the present suit 
for specific performance of the agreement, 
Ex. A-l. The defence of the first defen- 
dant was that the agreement was incom- 
plete and that in any event it was not en- 
forceable for want of mutuality, since the 
first defendant had no right to bind his 
minor children by . entering into the agree- 
ment. The fifth defendant in the suit, in 
addition to putting forward the contention 
that the agreement was incomplete, also 
contended that he was a bona fide pur- 
chaser for value without notice of the suit 


a notice to the defendants. 


r: 
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agreement. The learned . Subordinate 
udge, Thanjavur, who trie e suit, same 
to the conclusion that the fifth deferdant 


was not a bona fide purchaser for alue 
without notice of the suit: agreement. As 
a matter of fact, he recorde a firding 


that the sale in favour of the fifth d=fen- 
dant was a faked up one, in order to help 
the first defendant to refute the rights of 
the appellant, who had already parted 
with a sum of Rs. 4000. As far as the 
contention regarding the incompleteness of 
the agreement is concerned, the learned 
Subordinate Judge held against the defen- 
dants and therefore on 29th September, 
1966 he decreed the suit directing the 
plaintiff to deposit into court the balance 
of consideration of Rs. 6000 and g-ving 
one month’s time for that purpose. As 
against this judgment and decree of the 
learned Subordinate Judge, the 5th defen- 
dant alone preferred an appeal. The learn- 
ed District Judge of West Thanjavur on 
16th December, 1968 in A. S. No. 802 of 
1966 allowed the appeal. He posed be- 
fore him the following two points for de- 
termination, namely, (1) whether the suit 
agreement of sale is not valid in law to 
enable the plaintiff to specifically. entorce 
it and whether as such no decree for spe- 
cific performance can be passed on the 
basis of such an agreement; and (2) vhe- 
ther the fifth defendant is not a bona fide 
purchaser for value. As far as the secon 
point is concerned, he agreed with the 
conclusion of the learned Subordimate 
Judge. He also recorded a finding that the 
collusion between the first defendant and 
the fifth defendant was quite patent.~ As 
far as the first point is concerned, the 
learned District Judge held that the agree- 
ment was incomplete, since the mother o 
the first defendant had not.executed the 
same and therefore on the basis of such 
an incomplete agreement, the appelant 
herein would not be entitled to a decree 
for specific performance. However, at the 
same time, he passed a decree in favour 
of the appellant for a sum of -Rs. <000 
which the appellant had already parted 
with. It is against this judgment and de- 
cree of the learned District Judge of West 
Thanjavur, the present second appeal has 
been preferred by the plaintif in the suit. 


2. Before I proceed to deal with 
the controversy raised in the second ap- 
peal, it is necessary to refer as to how the 
mother of the first defendant came into 


the picture. Under Ex. B-l dated - 79th 
August, 1959, there was a partition be- 
tween the first defendant and his: brothers 
of the family properties. Under this 


document, there is a. provision for mairten- 
ance made in favour of their mother, each 
one of the sons paying ten kalams of 
addy per year and also a sum of Rs. 40 
being the value of two sarees. The docu- 
ment also provided that if any one of_ the 
sons defaulted in performing this ob_iga- 
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tion, the mother will have a charge against 
the property allotted to the share of that 
son. It is because of this maintenance 
charge which the mother of the first . de- 
fendant had over the suit property which 
was allotted at that partition to the share 
of the first defendant, the mother came 
into the picture. As I have pointed out 
already, the suit agreement Ex. A-l recites 
as if the mother of the first defendant was 
intended to be a party, but actually it was 
not-signed by the mother. It is against 
this context the question arose whether 
the agreement, Ex. A-1 executed by. the 
first defendant alone on his behalf and as 
guardian of the three minor. children, 
namely, defendants 2 to 4, could be said 
to be an incomplete one so as to prevent 
the epee from obtaining a decree for 
specific performance even against those de- 
fendants who had signed the agreement. 
It is on this point, the courts below have 
differed. - i 


3. Before I deal with this, it is 
easier to dispose of the point regarding 
the 5th defendant being a bona fide pur- 
chaser for value without notice or not. I 
have already referred to the fact that both 
the courts below have concurrently come 
to the conclusion that there was collusion 
between the first defendant and the fifth 
defendant with regard to the sale of the 
ropat in favour of the fifth defendant 
Ee defendants 1 to 4 in the suit. As a 
matter of fact, taking into account the 
relationship between the parties and the 
evidence adduced by the fifth defendant 
himself, the courts balos could not. have 
come to any other conclusion and there- 
fore in view of this patent position, even 
learned counsel for the respondents 
did not seek to challenge this finding of 
the courts below on this aspect. 

4. Arising from this aspect, there 
is one argument of Mr. N. C. Raghava- 
chari, learned counsel for the appellant, 
which has. to be immediately noticed. That 
argument is, against the decree of the 
learned Subordinate Judge, an appeal was 
preferred only by the fifth defendant and 
as soon as the learned District Judge came 
to the conclusion that the fifth defendant 
was not a bona fide purchaser for value 


without -notice, the appeal preferred by 
the fifth defendant shoul have been 
straightway dismissed and the learned 


District Judge ought not to have gone into 
the question whether the agreement, Ex. 
A-1, itself was incomplete or not. I am 
unable to accept this contention. Before 
the trial court, -even in the written state- 
ment the. fifth defendant put forward two 
contentions. One was that the agreement 
Ex. A-I was incomplete and therefore was 
of being specifically enforced. 
The second was that even if the agree- 
ment was capable of being enforced, as 
far as he was concerned, he. was a bona 
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fde purchaser for value without notice 
and therefore he could not be compelled to 
execute the sale deed in favour of the 
plaintif. When the learned Subordinate 
Judge decreed the suit, he held against 
the fifth defendant on both these aspects. 
Consequently, when the fifth defendant 
filed an appeal, he was entitled to canvass 
the correctness of the conclusion of the 
trial court on both these aspects and there- 
fore even when he had failed on his plea 
that he was a bona fide purchaser for value, 
he was certainly entitled to defend his 
purchase by putting forward and establish- 
ing the contention that Ex. A-l was an 


incomplete agreement and therefore was 
incapable of being specifically enforced. 
Consequently, I am of the opinion that 


there is no substance in this contention of 
the learned counsel for the appellant. 


5. Then there remains the primary 
uestion for consideration, namely, whe- 
er, by the mother of the first defendant 

not executing Ex. A-1, Ex. A-l can be spe- 
cifically enforced against defendants 1. to 
4 or whether the agreement is such that 
it is incapable of being enforced even 
against defendants 1 to 4 who had exe- 
cuted the document. On this question, a 
number of authorities was placed before 
me. I shall refer to them and also the 
ratio that is deducible from those deci- 
sions. í 


6. The first decision that was 
brought to my notice is a decision of a 
Bench of this court in Sivasami Chetti v. 
Sevugan Chetti (1902) ILR 25 Mad 389. 
That related to a suit on a hypothecation 
bond. Tbat hypothecation bon recited 
that it was executed by the elder brother 
on his own bebalf and on behalf of his 
minor son and by’ his two brothers. In 
fact, it was signed only by the eldest for 
himself and his son, the other brothers 
having refused to execute it, when asked 
to do so. It is in that context a question 
‘arose whether the plaintif could file a 
suit on the hypothecation bond and could 
get any relief even against the eldest bro- 

er who had executed the ‘document. 
Dae with this question, this court ob- 
served— 


“But, in my opinion, the appellant’s 
contention that Ex. J. was intended both 
by the plaintiff and the first defendant to 
be executed by all the members of the 
family, and that it was not intended that 
the first defendant alone, by signing it 
was to bind himself, or, in his capacity as 
managing member, bind the whole family, 
is well founded. When a document - is 
intended: to be executed by several- per- 
sons, but is executed only by some of 


them, the question whether it takes effect. 


as against those who have executed it not- 
withstanding that the rest have declined 
to join in the execution of the document, 
rests upon the intention of the parties,’ 


A. I. R. 
Apart from the particular decision reached 
in that case, tke important thing to note 


is that the learned Judges had laid down 
that whether a document was intended 
to take effect at least against those persons 
who had executed the same or it was in- 
tended to take effect only if all the parties 
contemplated to’ be made parties had exe- 
cuted the same was dependent upon the 
intention of the parties. 


7. The next decision to which my 
attention was drawn is that of a Bench of 
this court in Ullathil Kolathil Nethiri Me- 
non v. Mullapulli Gopalan Nair, ILR 39 
Mad 597 = (AIR 1916 Mad 692). In 
that case also, the document was execut- 
ed by only four out of five contracting 
trustees. The question was whether that 
document could be validly enforced. Re- 
garding that question the Bench observed: 


“As to the first point, the law is well 
settled and clearly understood both in this 
country and in aura The majority of 
a body of charitable trustees can legally 
bind the whole body, Wilkinson v. Malin, 
1832-2 Tyr 544. In re Whiteley, Bishop 
of London v. Whiteley, 1910-1 Ch 600 
and Teramath v. Lakshmi, (1883) ILR 6 
Mad 270; but if a document is drawn up 
in the name of all, and it is the intention 
of the parties that all should execute a 
it will be incomplete and imoperative ti 
all have done so. See Sivasami Chetti v. 
Sevugan Chetti, (1902) ILR 25 Mad 3889 
and Latch v. Wedlake, 1840-11 A and E 
959. It is a question of fact as to what 
was the intention of the parties.” 


8. The next decision relied on is 
that of the Lahore High Court in Dr. 
Umar Baksh v. Mul Raj, AIR 1942 Lah 
86. In that decision, the principle was 
laid down in the following terms:— 


“If the intention of the parties in this 
document had been that nobody would 
agree to sell his share unless all the others 

o agreed to sell their shares, the matter 
would ex necessity be different. In such 
a case it could not be held that where one 
of them had failed to sign the document, 
the document was a complete document. 
On the other hand, if the sales were not 
interdependent in the sense that each ven- 
dor might well have sold his share of the 
property withoct reference to the sale by 
others, and what really should have been 
a number of separate sale deeds were rolled 
into one because of convenience, then the 
fact that in the agreement to sell one of 
the vendors had not joined would not af- 
fect the question as between the vendee 
and the vendor who had signed the agree- 
ment to sell. The. question of intention 
has to be settled by a reference to the 
terms of the document and to the circum- 
stances of the case.” 

This observation of the Lahore High Court 
was followed by Govinda Menon, J. in 
Chunduru Kanniah Gupta v. Pallamparthi 
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Subbarami Reddi, AIR 1952 Mad 687. 
That also dealt with a suit for specifi: per- 
formance. The property involved in the 
suit belonged to a joint family con:isting 
of defendants 1 and 2. The agreement, 
though it was intended to be executed by 
both the defendants, was in fact signad by 
only the first defendant and the second 
defendant did not sign the same. The ques- 
tion for consideration was, whether the 
agreement for specific performance could 
be enforced at least against the first tefen- 
dant. Govinda Menon, J. after referring 
to the decision of this court in (1902) ILR 
95 Mad 889 and certain other decisions 
and also the decision of the Lahore High 
Court referred to above, pointed out— 
“Applying the principles of law as 
stated above, we have to ascertain whe- 
ther in the case under consideration, it 
was the intention of the first defendant to 
sign the document and make it efective 
only if the second defendant had als exe- 
cuted the same. The learned Subordinate 
Judge after discussing the evidence sf the 
witnesses was of the view that the first 
defendant was quite prepared to execute 
the agreement by himself alone but that 
it was only by way of abundant caution 
that the plaintiff wanted that the second 
defendant’s signature also should be got 
to Ex. P-2 by the elder brother. We have 
also the evidence of the first def=ndant 
examined as D.W. 1 and he stated that 
P.W. 2 agreed that he would get the sig- 
nature of the second defendant without 
the assistance of the first defendant. The 
first defendant further stated that he never 
undertook that he would get the sale deed 
executed on behalf of is brother also; 
whether he agreed with it or not and that 
there was no reference whatsoever ~o that 
fact in case the brother did not agree to 


sien Ex. P-2. In  cross-examination also 
he made certain staternents but the Nas 
st 


ort of the whole thing is that the 

de adai did not make it a conditbn of 
the validity and the enforceability of the 
document unless the second defendant had 
also signed it. Such being the case, I 
agree with the learned Subordinate Judge 
that the document can be enforced as re- 
gards the share of the first defendant.” 


9. The next decision to which re- 
ference had to be made is that of tke Cal- 
cutta High Court in Ramsaran Roy 7. Sho- 
shi Bhushan Ghose, (1922) 65 Ind Cas 
594 (Cal). In that case the plaintif con- 
tended that it was agreed that the defen- 
dant No. 1 and the defendant No. 2, to- 
gether would sell a 2-anna share of a tenk 
and an entire plot of land to the plaintiff; 
there was a further agreement that if the 
defendant No. 2 did not consent to 3ell his 
share, the defendant No. 1 would iell his 
own moiety share. It was found as a fact 
that the second defendant did noi agree 
to sell his share at all. .In that context, 
the question for consideration wa:, whe- 


1972 Mad./15 VII G—3: 


Parvathy Ammal v. B. K. S. Chettiar (Ismail ff.) 


[Prs. 8-10] Mad, 225 


ther the agreement could be enforced as 
against the first defendant alone. Dealing 
with that question, the learned Judges ob- 
served— 

“The agreement proposed was between 
the plaintif on the one hand, and defen- 
dants Nos. 1 ‘and 2 on the other, but the 
defendant No. 2 did not agree. That be- 
ing so, we think that the courts below 
were right in bolding that there was no 
completed contract.” 

Basing upon the ratio flowing from _ the 
other decisions referred to by me already, 
namely, whether the agreement is enforce- 
able at least against the persons who execut- 
ed it or not was dependent upon the inten- 
tion of the parties, it was sought to be 
urged before the learned Judges of the 
Calcutta High Court that the intention 
should be considered. Dealing with that 
argument, the learned Judges pointed out: 


“It has been pressed upon us that 
the question of intention ought to have 
been. gone into. But the plaintiff set up 
an alternative case, viz., that there was an 
agreement that the defendant No. 1 would 
sell his own share even if the defendant 
No. 2 did not agree. That case has been 
found against the plaintiff by both the 
courts. But the fact that such an alterna- 


tive case was set up indicates how the 
agreement was understood by the parties.” 
I am referring to this aspect merely for 


the purpose of showing that even the Cal- 
cutta High Court went by the proposition 
that it was only the intention o the par- 
ties that has to be looked into for the pur- 
pose of arriving at a conclusion whether 
an agreement could be enforced at least 
against the person who had executed the 
same, but they did not go into the ques- 
tion of intention in the particular case in 
view of the express alternative case set 
up by the plaintiff that there was a specific 
agreement that if the second defendant did 
not agree, then the first defendant would 
perform his part of the agreement. 


10. All these cases have been con- 
sidered by Natesan J. in a recent judgment 
of his namely, S. A. No. 1874 of 1965, D/- 
16-10-1969 (Mad). In that case, the 
plaintiff entered into an an eemol for the 
purchase of the property belonging to the 
joint family consisting of three brothers. 
The document was executed by one of the 
brothers on his own behalf and also pur- 
pone to act on behalf of other two 
rothers. It was actually found that he had 
no authority to enter into the agreement 
on behalf of the other two brothers; nor 
did he enter into the agreement as the man- 
ager of the joint family. In such a context, 
the question came up for consideration 
whether the agreement could be enforced 
at least against the share of that brother 
who had signed the agreement. After ela- 
borately considering the law as gathered 
from the decisions of courts of this coun- 
try as well as from those in England, Na- 
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tesan J. came to the conclusion that the 
plaintiff was entitled to get a decree for 
specific performance against the one-third 


share of the property belonging to the de- 
fendant who had signed the agreement. 
11. There is “only one other deci- 


sion to which reference has to be made, 
because the learned District Judge himself 
has purported to. follow that decision in 
the present case. That is a decision of the 
Federal Court in Jainarain Ram Lundia 
v. Surajmull Sagarmull, AIR 1949 FC 211. 
That was a case in which an. agreement 
was entered into between the plaintiff an 
four other persons who were entitled to 
850 shares in a sugar mill and were also 
owners of a share in a partnership. The 
facts as gathered from the said judgment 
are these: One hundred out of these 350 


shares belonged to one Gobardhandas and - 


his brother Badri Prasad, another 
150 shares belonged to Jainarain 
Ram and the other 100 shares belonged to 
Biseswarnath. . The case. of the plaintiff 
was that there was an agreement to sell 
these 850 shares by all these four persons 
who were entitled to the same. It was 
actually found that Badri Prasad who 
along with his brother Gobardhandas was 
entitled to 100 shares did not join the 
agreement at all. The suit for specific 
performance was instituted against all the 
four of them and even before the trial 
court the suit against Badri Prasad was 
withdrawn and was dismissed against him, 
The plaintiffs also gave up their claim 
against Gobardhandas, who was impleaded 
as defendant No. 1. Ultimately the ques- 
tion for consideration was, whether the 
laintiffs were entitled to obtain a decree 
or specific performance, against the other 
two persons, namely, Jainarain Ram and 
Bisweswar Nath who had 250 shares be- 
longing to them. An argument was ad- 
vanced before the Federal Court that the 
agreement was an incomplete one, since it 
was entered into for the purchase of the 
entirety of the 850 shares from e 
four persons and since the plaintiffs had 
iven up their claim against two defen- 
pees who owned 100 shares, the suit 
- could not be decreed against the other 
two defendants for the sale of the other 
250 shares. The Federal Court noticed 
the Jaw in this behalf as stated in Hals- 
bury’s Laws of ‘England, 2nd Edn. Vol. 7, 
page 72 and as laid down by the Courts 
in England in Luke v. South Kensington 
Hotel Co., 1879-11 Ch D 121 at p. 125 
and Naas v. Westminster Bank Ltd., 1940 
AC 866 and proceeded to state: ` 


“When parties enter into an agree- 
ment on the clear- understanding that some 
other person should be a party to it,. ob- 
viously no perfected contract is -possible so 
long as this other person does not join the 
agreement. This would be the position in 
law apart from any rule of equity. The 
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proposition laid down by Sir George Jessel 
goes much further than this....He speaks 
of two persons executing a deed on the 
faith that a third will do so and if this is 
known to the other party, equity will re- 
fuse to fasten any liability on the execut- 
ing parties if the third party does not join 
in the’ act. 
judgments of the various Law Lords who 
decided the case Naas v. Westminster Bank 
Ltd., 1940 AC 866 =. 1940-1 All ER 485, 
that there is much that is indefinite and 
vague ‘in the words of the leamed Master 


of Rolls. The word ‘faith’ cannot be 
taken to refer to a mere subjective 
expectation or intention in the mind 


of a particular party. It must be a matter 
not of conjecture but of positive proof; 
and in order that a relief might be claim- 
ed in equity, it .is. necessary to prove that 
substantial injustice would result if the 
deed is enforced unconditionally against 
the executing parties. Relief, .therefore, 
could be given in those cases where the 
strict enforcement of law would lead to 
the executing parties being saddled with 
heavier liability than they otherwise would 
incur or would make the transaction sub- 
stantially different from what it would have 
been if all the parties had joined.” 

Having made the above observations with 
regard to the legal. position, the Federal 
Court proceeded to deal with the case be- 
fore it, in the following terms: 


“Whether Gobardhandas thought right- 
ly or wrongly that he had authority to dis- 
pose of the shares standing in the name 
of his brother as well, is not material for 
our present purpose. All that we can 
say is this that there is nothing in this 
letter which would show that it was the 
intention of the signatories that they would 
sell their shares and interests to the plain- 
tiffs if and only if Badri Prasad sold his. 
Badri Prasad was not in the picture at all 
and although Gobardhandas apparently 
agreed tc sell his shares as well, there is 
no evidence of any understanding, either 
express or implied, even amongst the defen- 
dants inter se that unless Badri Prasad 
actually came and joined the agreement, 
the contract would not be perfect or com- 
plete. None of the defendants or even 
their Solicitor was examined as a witness 
in this case and no questions on this point 
were put to the plaintiffs witnesses durin 
their cross-examination. The letter of ‘28 
December 1940 if it shows anything shows 
unmistakably that the vendors were angi- 
ous to dispose of their shares by any 
means possible and they did not care whe- 
ther the shares were purchased by Khai- 
tans or anybody else. The letter of both 
the appellants written to Himatsinga on 
Sth January 1941, practically clinches the 
matter and proves conclusively that the 
promise to ` sell their shares and interests 
in the business was not in any way depen- 
dent upon any body elses joining with 


It has been pointed out in the | 
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them in the transaction. Thus there was 
no intention on the part of the defendants 
that the contract vodia not be binding un- 
less Badri Prasad ..became a party to it 
and there has been no suggestion made 
on behalf of the appellants either bere or 
in the courts below that any injustice would 
be done to them if they are competed to 
perform the agreement which they made’: 


12. The principles deducible from 
the above decisions can be now stated as 
follows:— ; . i 


1. Where a document is proposed to 
be executed by. several pe ani only 
some of them execute and others co not, 
whether the document is binding or those 
at least who have executed it depends 
upon the intention of the parties; an 

2. The intention that the dozument 

would be incomplete and would rot be 
enforceable against the executing parties 
has to be established by the executing 
arties by showing that they world not 
ave executed the agreement if the other 
arty had not joined in the agreement or 
frat they did not intend to be bound by 
the agreement until and unless the others 
who were proposed to be parties to the 
agreement joined in the execution. 


13. Now, the question for consi- 
deration is, what exactly are the facts of 
the present case with reference to the ap- 
lication of the above principles. Un- 
ortunately the learned District Judze had 
not borne in mind that the case had to 
be decided with reference to the irtention 
of the parties. The learned District 
Judge has extracted the two _ sentences 
italicised by me above in the judgment of 
the Federal Court and he was of the view 
that those two sentences concluced the 


matter against the appellant in the -present. 


case. I am clearly of the opinion that 
the learned District Judge has erred in this 
behalf. It is not only these two sentences 
in the judgment of the Federal Court 
which have to be looked into for the pur- 
pose of finding out the law, but aso the 
other portions of the judgment which I 
have already extracted. If those portions 
are also looked into, it will be clear that 
the Federal Court held in that caze that 
unless the defendants who executed the 
agreement could show that there -vas no 
intention on their Pink to be bond by 
that agreement without ‘the others joining 
the. same, the agreement could be 
enforced as against them. The learn- 
ed District Judge not having borne 
this principle in mind, the queston for 
consideration is, what exactly is the posi- 
tion in.the present case, having regard to 
the facts found. As far as the facts of 
the present case are concerned, certain 
salient features have to be noticsd. In 
the first place, Ex. A-I mentions. the 
name of the mother of' the first defen- 
dant as one of the parties to the agree- 
ment. But the agreement. itself does not 
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indicate what exactly was the nature of 
the interest the mother of the first defen- 
dant had in the suit property. On the 
other hand, the agreement proceeds to 
state that the property belonged to the 
first defendant absolutely, having been al- 
lotted to his share in the partition between 
him and his brothers under Ex. B-I dated 
19th August 1959. Therefore, for the 
purpose of finding out the nature of the 
interest which the first defendant’s mother 
had in the suit property, we have to travel 
outside the agreement Ex. A-1 itself, and 
the interest which the mother of the first 
defendant had in the suit property can be 
found only from Ex. B-l. As I have al- 
ready votes out, under that document 
she had a charge over the property for 
the maintenance payable by the first de- 
fendant. (His Lordship here discussed the 
facts of the case and proceeded.) For these 
reasons, I hold that. the decision of the 
learned District Judge in this behalf is 
patently erroneous in law and the appel- 
lant is entitled to a decree for. specific 
performance against the defendants in the 
suit, in respect of the property proposed to 
be conveyed by defendants 1 to 4 in 
favour of the appellant herein. I repeat 
that there is a specific and express find- 
ing of the courts below that the sale deed 
in favour of the fifth defendant is-a faked 
one; that the collusion between the first 
defendant and the fifth defendant is 
patent; and that they have entered into 
the sale transaction with a view to defeat 
the rights of the appellant under Ex. A-l. 


14. There is only one other matter 
to which JI shall draw attention. The 
mother of the first defendant is not a 
party to the suit. Therefore the decree 


that is passed in favour of the appellant 
will not affect any right-which the mother 
of the first defendant may have in the 
suit pronerty. As a matter of fact, Mr. 
N. C. Raghavachari, learned counsel for 
the appellant, having regard to the laneu- 
age of Section 15 of the Specific Relief 
Act, 1877, corresponding to Sec. 12 (8), 
the Specific Relief Act, 1963, expressly 
stated that the appellant is prepared to 
take the sale deed on paying full consi- 
deration agreed upon under Ex. A-I, sub- 
ject to any rights which the first defen- 
dant’s mother may have over the suit pro- 
perty. 
15. With 

the second appeal: 


the above _ reservation, 
is allowed, the judg- 
learned District 
Judge of West Thanjavur dated 16th De- 
cember 1968 in A. S. 802 of 1966 are 
set aside and those of the learned Subor- 
dinate Judge of Thanjavur in O. S. 58 of 
1965 are restored. It is represented to me 
that as per the direction of the learned 
Subordinate Judge, the balance of consi- 
deration, namely, Rs. 6000, had already 
been deposited into court and the same is 
in court deposit. Time for execution of 
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the sale deed by the respondents herein is 

one month from today. There will be no 

order as to costs. No leave. ie 
Appeal allowed. 
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S. M. Dawood Bibi (died) and others, 
Appellants v. Abu Bakker Pulavar (died) 
a others, Respondents. 


Appeal No. 710 of 1963, D/- 80-8- 
1971, against order of Sub-j., Madurai in 
O. S. No. 90 of 1962. 


(A) Mohamedan Law — Fateha — 
Meaning of expression — It is a ceremony 
consisting of recital of prayers for the wel- 
fare of the souls of deceased persons ac- 
companied by distribution of alms to the 
poor. (1911) ILR 83 All 400 (410) and 
(1910) 7 All LJ 1095, Referred; AIR 1942 
Sind 137 (188) and AIR 1927 Bom 387. 


Relied on. (Paras 12 & 13) 
(B) Evidence Act (1872), S. 32 (5) — 
Relationship — Evidence — Genealogical 


Tables — Every link in the chain of rela- 
tionship has to be proved. (Para 3) 

(C) Evidence Act (1872), Ss. 32 (5), 
50 — Relationship — Proof of — A mem- 
ber of a family can depose as to what he 
has been told about his ancestors, provid- 
ed, what he says is an expression of hi 
own independent opinion based on infor- 
mation derived from deceased persons 
and the opinion is expressed by conduct 
e. g. offering of Fatheha etc. AIR 1954 SC 
601, Ref. (Para 7) 
Cases Referred: Chronological Paras 
AIR 1954 SC 601, Sitaji v. Bijendra 


Narain . 

AIR 1942 Sind 187 = ILR (1949) 
Karachi 179, Hashim. Haroon v. 
Gounsalishah : 12 

AIR 1927 Bom 887 = 29 Bom LR 
434, Azimunnissa Begum v. Ali 


Khan 
(1911) ILR 388 All 400 = 8 All LT 
162, Mazhar Hussain Khan v. Abdul 


Hadi Khan 
(1910) 7 All LJ 1095 = 8 Ind Cas 
The Fakiruddin Shah v. Kifayatul- 


a 
(1895) ILR 18 Mad 201 = 5 Mad 
LJ 40, Kaleloola Sahib v, Nuseerud- 
deen Sahib 10 


K. Raja, N. Srinivasan, N. Siramani, 
M. Krishna Mitra and V. Narayanaswami, 
for Appellants: R. M. Krishnan, T. Srini- 
vasan, S. Sankaramakrishnan, S. Rama- 
krishnan, S. M. Amjad Nainar, B. Ram 
Mohan, V. Meenakshisundaram and S. R. 
Sadagopan, for Respondents. 


SADASIVAM, J.:— Appellants are the 
‘ legal representatives of the first defendant, 
Dawood Bibi, who died subsequent to her 
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filing this appeal. The suit was filed by 
the first respondent Abubakker Pulavar 
who also died during the pendency of 
this appeal, for the administration of the 
estate of the deceased Hanifa Rowther, the 
husband of the fi defendant Dawood 
Bibi. The first defendant as the widow of 
Hanifa Rowther, who had no descendants, 
was admittedly entitled to .one f 
share in the estate of her husband and 
she would be entitled to the remaining 
three fourths share under the Mohamme- 
dan Law doctrine of return, if Hanifa 
Rowther. had no other heir. Respon- 
dents 16 to 20 are the legal representatives 
of the fifth defendant Ibrahimsa Pulavar, 
the junior paternal uncle’s son of the plain- 
iff. The case of the plaintiff and the 
fifth defendant is that their Sa en grand- 
father Umarpulavar was e brother. of 
Hanifa Rowthers paternal eat and- 
father Magadum Batcha Rowther and that 
they are entitled to succeed as residuaries 
to the three-fourths share in the estate of 
Hanifa Rowther in the 
sharer other than the 
there were no nearer residu 
Rowther at the time of his death on 2-6- 
1960. The learned Second Additional 
Subordinate Judge accepted the case of the 
plaintif and passed a decree as prayed for 
except as regards item 28 which on bis 
finding did not belong to the estate of 
Hanifa Rowther. Aggrieved with this de- 
cision, the first defendant has preferred 
this appeal and on her death the other ap- 
pellants have been impleaded as her legal 
representatives. 


absence of any 
defendant as 
of Hanifa 


2. The only question that arises 
for determination in this are is whether 
the plaintiff and the fifth defendant are the 
grandsons of Hanifa. Rowther’s paternal 
great grandfather’s brother as claimed by 
them, and whether they are entitled to 
three-fourths share in the estate of Hanifa 
Rowther as his nearest residuaries. Ex. A-I 
is the genealogical table attached to the 


12 plaint and it is appended as a part of the 


judgment. Ex. B-1 is a certified copy of 
the genealogical tree filed by the fifth de- 
fendant Ibrahimsa Pulavar along with his 
counter in the succession certificate origi- 
nal petition 7 of 1961 filed by the first 
defendant in District Munsif Court, Melur. 
The only difference between the two gene- 
aldgical tables relates to the order of the 
brothers and sisters according to their age. 
The E en tables correctly represent 
the claim of the plaintiff and the fifth de- 
fendant as the grandsons of Hanifa Row- 
ther’s paternal great grand uncle. It is 
clear from the evidence of the plaintiff and 
the fifth defendant and their prior state- 
ments that the genealogical tables are not 
based on any record or information gather- 
ed from others who had special means of 
knowledge and who could not come as wit- 
nesses for the reasons mentioned in S. 82 
(1) of the Evidence Act. Hence the gene- 
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alogical tables are not by themselves cf 
any evidentiary value and they are use 
only for understanding the evidence of the 
witnesses. 


3. The leamed H Additioncl 
Subordinate Judge has referred to sever: 
decisions to show that the onus is upon the 

laintiff to strictly prove that he and the 
ifth defendant are entitled to succeed as 
the residuary heirs of Hanifa Rowther, thet 
it is for the plaintiff to establish 
Kananjiya Pulavar is the common ancestcr 
of himself and Hanifa Rowther as put foz- 
ward by him in his evidence and shown m 
the genealogical table and that every link 
in the chain of relationship should be pror- 
ed as the chain of relationship will ke 
‘|weakened by the weakness ofany link. He 
has also referred to the said proof of tke 
relationship by evidence falling under Sew- 
tion 82 Clause 5 and Section 50 of tke 
Evidence Act. Thus the learned Subordi- 
nate Judge had the correct principles ef 
law in his mind in approaching the facts ef 
this case. 


4, There can be no doubt in this 
case that the fifth defendant P. W. 4 Ibra- 
himsa Pulavar is the junior paternal uncles 
son of the plaintiff. P. W. 1 Abubakkar 
Pulavar and they are the grandsons of 
Umar Pulavar. The plaintiff has mentioa- 
ed this in paragraph 4 of the plaint. m 

aragraph 9 of the written statement tke 
irst defendant has denied the claim of tLe 
plaintiff that he and the fifth defendaat 
are related to Hanifa Rowther as put foar- 
ward in the genealogical table. There is 
no specific denial that the plaintiff and the 
first defendant are first cousins and that 
they are grandsons of Umar Pulavar. PW.1 
Abubakkar stated in cross-examination that 
his father died when he was two years ol. 
But he stated that when he was 16 years 
old his paternal uncle Thanga  Pulavar 
told him that his paternal grandfather was 
Umar Pulavar. This is clearly admissible 
under Section $32, Clause 5 of the Evidence 
Act as a statement about the existence bf 
relationship made by a person having speci- 
al means of knowledge before the question 
in dispute was raised. P. W. 4 Ibrahimsa 
Pulavar, the fifth defendant in the sut 
stated that the plaintiff is the son of Hs 
senior paternal uncle and nothing was ei- 
cited in cross-examination to doubt that 
statement. ‘There is also the evidence bf 
P. W. 2 Kasi Mohammed Batcha Sahib amd 
P. W. 8 Adam about the said Paring te 
and it could not be disputed that they he 
special means of knowledge. 


5. The fact that the deceased 
Hanifa Rowther is the great grandson 2f 
Magadum Batcha Rowther cannot also ad- 
mit of any doubt in this case. P. Ws. 1 to 
A have spoken to the said relationship aad 
we shall consider the same in greater Ge- 
tail when dealing with the more important 
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question, whether the plaintiffs Pages 
grandfather Umar Pulavar and Hanita Row- 
thers paternal great grandfather Magadum 
Batcha Rowther were brothers. The first 
defendant is the only witness examined on 
the side of the defendants to speak to the 
relationship and she went to the extent of 
denying the several facts, which she had 
admitted in her evidence in the succession 
certificate original petition filed by her. 
The evidence in the said proceeding has 
been marked as Ex. A-10 in this case. She 
has clearly admitted in Ex. A-10 that her 
father-in-law was Syed atcha Rowther, 
his father was Mohammed Ismail Rowther 
and his father was Magadum Batcha Row- 
ther. It is true that it is open to the first 
defendant to explain away the admission, 
or show that it is either untrue or was 
made by mistake. But when she was 
cross-examined about it she pleaded her 
inability to recollect whether she had stat- 
ed the names of the ancestors of her Fur 

e 
are entitled to act on the said admission 
and it clearly supports the evidence of the 
plaintif and his witnesses that Hanifa 
Rowther is the sors son’s son of Magadum 
Batcha Rowther. 


6. The main and important ques- 
tion for consideration in this appeal is 
whether the plaintiffs paternal grant father 
Umar Pulavar and Hanifa Rowthers pater- 
nal great grandfather Magadum Batchaą 
Rowther were brothers. The plaintif as 
P. W. 1 admitted that there is no docu- 
ment to prove the relationship. He also 
admitted that there was no correspondence 
between him and Hanifa Rowther. But 
there is nothing in the evidence to show 
that Hanifa Rowther was a literate person 
and he had correspondence with anyone. 
He stated in cross-examination that his an- 
cestors told him their names. 


7. In Sitaji v. Bijendra Narain, 
AJR 1954 SC 601, it has been held that 
a member of the family can speak in the 
witness box of what he has been told and 
what he has learned about his own ances- 
tors, provided what he says is an expres- 


sion of his own independent opinion (even 
though it is based on hearsay derived from: 
fleceased, not living persons) and is not 


merely repetition of the hearsay opinion of 
others and provided the opinion is expres- 
sed by conduct. In fact P. W. 1 deposed 
that he had heard the names of the ances- 
tors of himself and Hanifa Rowther being 
mentioned at the time of fateha. Thej 
offering of fateha is certainly a conduct 
which taken along with the mentioning of 
the names of the ancestors would certain- 
ly be admissible as proof of the claim of 
the plaintiff. 


8. But the important question to 
be considered in this context is whether 
there is a practice of mentioning the names 
of ancestors and collaterals at the time of 
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the fateha ceremonies as put forward by 
the plaintif. P. Ws. 1 to 4 have given 
evidence in this case about the practice 
of mentioning the names of ancestors at 
the time of offering fateha. P. W. 2 Kazi 
Mohammed Batcha Sahib claims to be the 
“Madha Guru” for Muslims in Melur and 
he speaks to his having offered fateha in 
the house of Hanifa Rowther. The first 
defendant admitted in her evidence that 
P. W. 2 had recited fateha at the time of 
the death of her husband. She admitted 
that at the time of reciting fateha with in- 
cense powder, it is usual to think of the 
deceased person. But she denied the prac- 
tice of mentioning the names of ancestors 
upto some generations. She has examined 
D. W. 2 Hajee Lalbahuthu Sahib, who 
claims to have officiated in such cere- 
monies. He stated that there was no such 
practice as put forward by the plaintiff. 
D. W. 2 deposed that the name of the de- 
ceased alone would be mentioned at the 
time of the fateha and not the names of 


the ancestors of the deceased. But the 
learned Second Additional Subordinate 
Judge has not relied on the evidence of 


the first defendant and her witness. The 
first defendant appears to have no regard 
for truth as she denied several important 
facts admitted by her in her prior state- 
ment Ex. A-10. She went to the extent of 
pee g ignorance whether her mother-in- 
aws mothers name was Viyathammal and 
whether she brought up her husband, 
though she admitted that fact in Ex. A-10. 
D. W. 2 Hajee Lalbathuthu Sahib cannot 
say in which chapter of the Koran, fateha 
is written. He was unable to read the 
Koran shown to him as he knew only to 
read and write Tamil and not Arabic 
language. The evidence of D. W. 2. as to 
the practice prevailing at the time of offer- 
ing fateha is of no value. 


9, The incidents of fateha have 
been considered in several decisions in 
dealing with the validity of wakfs created 
for the performance of the ceremony o 
fateha. In Section 178, at page 172 Mul- 
lah’s Principles of Mohammedan Law, 16th 
Edn. the performance of annual- fateha of 
the settlor and of the members’ of his farni- 
ly is mentioned as the 12th object of a 
valid wakf. It is clear from the said entry 
that the ceremony of fateha consists in the 
recital of prayers for the welfare of the 
souls- of deceased persons, accompanied 
with distribution of alms to the poor. In 
Tyabjis Muslim law, 4th Edn. at page 545, 
several valid objects of a wakf are men- 
tioned and the relevant object of the pre- 
sent case is (q) which is as follows: 


.“The ‘performance of fatiha (in the 
sense of distribution of alms to the poor, 
accompanied with prayer for the welfare 
of the souls of deceased persons) which, so 
far as it involves the expenditure of money, 
consists in feeding the poor.” 


Il 
‘Abdul - Hadi 


À. I. R. 


Thus in both these passages the reference 
. the deceased persons: in plural- is signi- 
icant. 


10. The following passage at 
pages 197-198 of the Law relating to 
Hindu and Mohammedan Endowments by 
P. R. Ganapati Iyer shows that a wakf 
created for the object of conducting fateha 
ceremonies could be considered to be a 
charitable purpose and could not be con- 
demned merely as superstitious. 


“According to the Mohamedan religion 
and the general practice prevalent amon 
Mohammadans in India the ceremony `o 
fateha (to a dead person) consists in distri- 
bution of alms to the poor, accompanied 
with prayers for the welfare of the souls 
of deceased persons, either the Prophet or “ 
other saintly personages in Islamic history 
or the donors own ancestors.. Rites like 
these cannot be condemned by the Moham- 
madan religion as superstitious and gifts 
for the performance of such rites will be 
charitable. In Kaleloola Sahib v. Nusee- 
rudeen Sahib, (1895) ILR 18 Mad 201, the 
Madras High Court held that a gift of 
property ‘for the daily, monthly and annual 
expenses of the tomb of the donor’s hus- 


band ‘such as lighting, or frankincense, 
flowers and the salaries of Hafizes (re- 
Koran) and  Darroodies 


eaters of the 
hee of benediction etc.) as well as for 
the annual fateha ceremonies of the de- 
ceased (may he be in paradise) and after 
the donors death for her ‘annual fateha 
ceremony to be performed at the tomb of 


the donors husband was held void as 
superstitious. But no line of distinction 
can be drawn on grounds of Mohammedan 


religion between endowments in connection 


with tombs of saints and endowments in 


connection with tombs of persons other 
than saints and correctness of the decision 
has, therefore, been doubted by the same 
High Court in a later case. The earlier 
decision if upheld will be a death blow to 
most Mohammedan private religious endow- 
ments. It is said to be opposed to the usage 
of -Mohammadans. It is certainly opposed 
to several cases which have recognised gifts 
for the support of the tomb of private 
persons.” 


It is clear from page 881 of the same book 
that but for the feeding of the poor, which 
forms the necessary part of every fateha 
ceremony, the mere offering of prayers for 
the repose of the souls of dead persons 
may be purely a private religious purpose 
but as there is the feeding of the poor as 
a part of. the ceremony, a provision for 
the expenses of the fateha ceremony will 
be a public purpose. 


In Mazhar Hussain Khan v. 
Khan, (1911) ILR 33 Al 400 
at p. 410, reference has been made to the - 
dictum of Karmat Hussain J. in Fakirud- 
din Shah v. Kifayatullah, 41910) 7 All LJ 
1095, that a wakf for the performance of 
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fateha ceremonies is invalid, not because 
it is so under the strict rules of Mohame- 
dan law, but because fateha is not a cha- 
rity in the sense in which that term is 
used in the case law of wakf. But it is 
pointed out in the same page that, in the 
view taken by the Bench which heard an 
appeal under the Letters Patent from the 
judgment of Karmat Hussain J. the ques- 
tion of the validity of a wakf for fatera 
ceremonies did not arise. At page 405 of 
the decision there are passages from tie 
judgment of Karamat Hussain J., extracted 
to show that the fateha ceremony in -ts 
popular sense means the preparation of 
ood or sweets at the death anniversary of 
a deceased Muhammadan, which, after the 
recital of a fateha, is distributed among 
the friends and the relations of the person 
who spent the money over it without any 
regard to the poverty of the recipients. It 
has been held in that decision that fatena 
expenses are valid objects of wakf. 


12. In this appeal we are not ccn- 
cerned with the question whether the 
offering of fateha could be a valid object 
of a wakf, but with the question as to 
the incidents of such a ceremony. In 
Hashim Haroon v. Gounsalishah, AIR 1942 
Sind 187 at p. 188, the meaning of the 
word fateha has been explained. Tyabji J. 
has stated in that judgment that fateha is 
not a ceremony, but merely the name of 
a very small sura from the Quoran which 
contains a few expressions in praise of God 
as the Lord of all the worlds and a prarer 
that one may be guided along the peth 
[which leads to mercy and not along the 
‘path which calls for the wrath of God. He 

ou alas explained it in the followmg 
words— 


“It takes about ten seconds to recite 
the fateh? even when it is slowly and 
solemnly recited and it is the universal 
practice among Muslims, whenever any- 
thing is done in the name of a deparied 
soul, to say the ‘fateha’, No ceremony is 
involved in saying these verses, when cis- 
tributing alms to the poor in the name of 
a departed soul. A Muslim, even without 
there being any particular injunction upon 
him to do so, would naturally and almost 
inevitably recite the fateha at the time of 
distributing the alms, so that no other cost 
save that of the sums distributed by way 
of alms or spent on feeding the poor..... 
was involved in these items.” 

In Azimunnissa Begum v. Ali Khan, 29 
Bom LR 484 = (AIR 1927 Bom 887), it 
has been held that under the Mchamedan 
Law, the fateha ceremony and Urs cere- 
mony are religious and charitable objects. 
The following at p. 489 clearly expleins 
the incidents of fateha or Urs ceremony: 


“The fateha ceremony on the anniv er- 
sary of the death of a saint is called by 
the more dignifed name of Urs as a mach 
larger section of the Mussalman public 
participates in the ceremony and the cere- 
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mony itself is on a larger scale. In 
matters of this kind, courts of Jaw are not 
primarily concerned. with what may be 
the true tenets and practice of a religion 
as propounded by jts founder, but they 
have to take into consideration the tenets 
and practice of the religion as understood 
and practised by the people professing 
such religion in the country, where the 
courts are administering the law. According 
to that practice and belief it would appear 
that in this country at least the anniversary 
fateha or Urs ceremonies at the tombs of 
ordinary individuals and specially of saints 
from an integral part of the religious life 
of the general body of Mahommedans. In- 
deed such ceremonies are also observed by 
them once ev year for the benefit of 
all Moslem souls generally on what may 
be called an ‘All Souls day’ (Shab-e-barat) 
when cemeteries are illuminated. fateha re- 
cited and food and other alms distributed 
among the poor assembled there. Except 
for a small sect known as the Wahabies 
who call themselves puritans or reformers 
the general body of Mohammadans in any 
event in India would resent the suggestion 
that such ceremonies are superstitious or 
forbidden to them by their religion as 
savouring of idolatry in respect of tombs.” 


13. It has been rightly pointed out 
in the above passage that in matters of 
this kind, courts of law are not primarily 
concerned with what may be true tenets 
and practice of a religion as propounded 
by its founder, but they have to take into 
consideration the tenets and practice of the 
religion as understood and practised by the 
people professing such religion in the 
country where the courts are administering 
the law. It may be that there is no text 
to support the statement of P. W. 2 that 
persons used to tell the names of ancestors 
upto four generations. It is however clear 
from what we have stated that such cere- 
mony is not confined to one dead person. 
The practice is common among Hindus to 
remember the names of the ancestors for 
several generations on the occasions of the 
annual and other ceremonies and it is quite 
possible that the small number of 2500 
Muslims of Melur living in the midst of 
a large number of Hindus imitate the cus- 
tom of remembering or mentioning the 
names of ancestors for several generations. 
There is really no reason to doubt the evi- 
dence of P. W. 2 Kazi Mohammed Batcha 
Sahib, who admittedly took part in the 
funeral ceremonies of Hanifa Rowther. He 
has acted as Kazi for 86 or 37 years and 
prior to him his father was holding the 
office. He has produced the Nikka book 
and given evidence about the entries there- 
in relating to the marriage of the plaintiff 
and Mohammed Hanifa Kowther. He deni- 
ed the suggestion that he was asked to 
vacate the house occupied by him on ac- 
count of alleged misappropriation of Palli- 
vasal funds. It is true he has mentioned 


- Zulaika Bibi who was 
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in his statement Ex. B-3 that he did not 
remember the father’s name of Ismail Row- 
ther. But he frankly admitted it when he 
was questioned in this suit. The mere fact 
that e forgot the name of the father of 
Ismail Rowther when he was examined in 
the O. P. proceedings is no ground for 
discrediting evidence, He was able to 
recollect that name when he was exa- 
mined in the suit. In fact, Ex. B-8 shows 
that Hanifa Rowther had told him that the 
fifth defendant was his pangali. 
an admission which could be used against 
the appellants. It is clear from his evi- 
dence that he has recited fateha in the 
houses of the fifth defendant and the first 
defendant’s husband and that they used to 
tell the names of the ancestors upto four 
enerations at that time. There is there- 
ore no reason to doubt the evidence of 
P. W. 1 to 4 about the practice of men- 
tioning the names of the ancestors at the 
time of the ceremony of fateha. 


14, There is one other circum- 
stance which probabilises-the case of the 


plaintiff. Hanifa Rowthers mother is Sel- 
ma Bivi who is daughter of Viyathamma 
Bivi. Viyathamma Bibi is the paternal 


aunt of the plaintiff. Selma Bivi is the 
sister of Amina Bivi, who is the maternal 
grandmother of P. W. 8, Adam and she 
is also the sister of the fourth defendant 
second respondent 
in succession certificate O. P. 7 of 1961. 
P. W. 8 deposed that his mother’s mother 
and Hanifa Rowther’s mother are sisters 
and that Viyathumma prone up Hanifa 
Rowther. P. W. 8 was employed in the 
shop of Hanifa Rowther for eight years 
ay he knew him well. P. W. 4 Ibrahimsa 
Pulavar deposed that his paternal aunt 
Viyathumma brought up Hanifa Rowther 
and that his elder brother Kalaniiya Pula- 
var and Viyathamma supplied him with 
funds for starting the shop. The first de- 
fendant pleaded ignorance whether her 
mother-in-law’s mother was Vaiyathammal 
and whether her husband was brought up 
by Vaiyathammal. But when she was exa- 
mined in the succession certificate O. P. 7 
she had admitted that Viyathammal prona 
up her husband when he was a child. 

ere can be no doubt that the first de- 
fendant has gone back on several of her 
admissions made in Ex. A-10 as they would 
weaken her case considerably. 


15. >- It is clear from what we have 
already stated that P. W. 8 is a relation 
of Hanifa Rowther as his maternal grand- 
mother and Hanifa’s mother are sisters. He 

ave evidence in support of the relation- 
ship between the plaintiff and Hanifa Row- 
ther as put forward in- the genealogical 
table. It is true he could have ‘no person 

knowledge about it as he was only forty 
seven years old when he gave evidence. 
But he stated in cross-examination that his 
grandmother Amina Bivi, who is no other 


This is. 


` the finding of the learned 


ALR. 


than the sister of Hanifa Rowther’s mother, 
had told him about his ancestors as set 
out in the genealogical tree. It is true he 
was only aged 7 years at that time and 
was studying in school. But having re- 
gard to the close relationship between him 
and Hanifa Rowther, there is no reason to 
doubt -his evidence. 


. I6. Mr. Sundaram Iyer, the learn- 
ed advocate for the appellants, commented 
on the non-examination of the several other 
persons mentioned in the genealogical 
tables who are alive. But no such com- 
ment appears to have been. made in the 
lower court and in fact no ground has 
been taken in the memorandum of grounds 
of appeal about it. Even if the plaintiff 
had examined any of his other relations 
mentioned in the genealogical tables who 
are alive, it would also be liable to be at- 
tacked as interested. It should be noted 
that the plaintiff and the fifth defendant 
would not have given the genealogical 
tables Exs. A-1 and B-l, if really they were 
not true, showing the relationship of a 
large number of persons not only in the 
branches of the two brothers Umar Pula- 
var and Magudam Batcha Rowther, but 
also in the branches of their step brothers, 
as they would run the risk of their case 
being discredited on the ground that. some 
of the persons mentioned in the genealogi- 
cal tables are not related to each other as 
mentioned therein, In fact, the plaintiff 
and his witnesses including the fifth defen- 
dant, were cross-examined at length about 
the relationship of the persons mentioned 
in the genealogical ‘ables and they stood 
the test of cross-examination. It is true 
they could not have any personal know- 
ledge of the relationship etween Umar 
Pulavar and Magadum  Batcha Rowther. 
But having regard to the period in which 
they lived it is inevitable. , They could 
be expected only to give evidence which 
would be admissible under Section 382, 
Clause 5 or Section 50 of the Evidence 
Act. On the other hand, the first defen- 
dant made some admissions during the en- 
quiry in the succession certificate proceed- 
ings, but went back on the same during 

e tri 


16. Thus on a consideration of the 
entire evidence in this case we agree with 
Second Addi- 
tional Subordinate Judge that the paternal 
ie eer of the plaintiff and the fifth 

efendant and the paternal great grand- 
father of Hanifa Rowther were brothers 
and that the plaintiff and the fifth defen- 
dant are entitled to succeed to the estate 
of Hanifa Rowher as the nearest resi- 
duaries along with the first defendant and 


sharer, 


17. The decree and judgment of 
the trial court are correct and they are con- 


firmed and the appeal is dismissed with 


« 


art 
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the costs of the contesting respondents-one 
set, E 


Appeal dismissed. 
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O. S. Appeal No. 94 of 1968, D/- 
27-8-1971, against judgment of Kailesam, 
J. in C. S. No. 56 of 1959, D/- 1-4 968. 

Hindu Law — Adoption — Widow ~- 
Consent. 


The validity of an adoption is ceter- 
mined by spiritual rather than temporal 
considerations and devolution of property 
is only of secondary importance. 


Therefore, an adoption by a widow 
is not invalidated because a person differ- 
ent from the named person was adcpted 
or that the adoption took place after num- 
ber of years after consent was obtcined 
for the adoption. Case law discussed. 

(Para 10) 
Cases Referred: Chronological Paras 
AIR 1963 SC 185 = 1963-2 SCR 
440, Chandrasekhara v, Kulan- Ne 
daivelu 10 
AIR 1963 Mad 816 = 76 Mad LW 
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Narasimha Rao 10 
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Mad 604, Suryanarayana v. Ram- 
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LT 484, Mami v. Subbarayar 10 
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K. C. Jacob, S. K. L. Ratan, J. Satyanara- 
yana, S. Anandachari, I. Subramanian, M. 
Anantharama Mudaliar and C. Vasudevan, 
for Respondents. 


foe :— The plaintiff is the 
appr lant. The suit is by the reversioner 
ot the estate of one Collah Venkata 
Muthurama Chetti on the death of his 
widow Collah Ramaratnamma on or about 
16-11-1956. The plaintiffs case is that 
Collah Venkata Muthurama Chetti was 
one of three sons of Colla Venkata Cun- 
niah Chetti, the other two sons being Col- 
lah Venkata Ravanappa Chetti, and Collah 
Venkataraghava Chetti. The father and 
three sons as a result of a suit for parti- 
tion filed by C. V. Cunniah Chetti follow- 
ed by a decree dated 27-41905 and a 
further decree dated 11-4-1906 became 
divided in interest and estate and distinct 
properties were allotted to each of the 
sons thereunder; the father having divest- 

imself of properties was content 
with a provision for maintenance of him- 
self and his wife. The said C. V. Muthu- 
rama Chetti, the last of the three brothers 
got for his share various shops and a big 
welling house under the said decree. 
C. V. Muthurama Chetti died on 1-12- 
1909, leaving his child-wife Collah Rama- 
ratnamma, aged about 12 or 18, who suc 
ceeded to the said properties of her 
husband. As Collah Ramaratnamma was 
then a minor, letters of Administration to 
her husband’s estate was issued. On her 
attaining majority in or about 16-4-1918, 
all the properties were put in her posses- 
sion. 


; The contention of the plaintif, 
who is the next reversioner, is that the 
bulk of the large estate left by C. V. Mu- 
thurama Chetti was either mortgaged or 
sold by his wife Collah Ramaratnamma 
without any legal necessity and that the 
transactions are not real or bona fide or 
for proper consideration and that they 
are not binding upon him. He therefore 
prayed for possession of various items of 
properties from the alienees from Collah 
Ramaratnamma, and impleaded them as 
defendants 1 to 11. The plaintif. also 
impleaded Collah Venkata Ravanappa 
Chetti, who claimed to be the adopted 
son of C. V. Muthurama Chetti as the 
14th defendant the eg ioe having taken 
place on 21-6-1945 on the strength of the 

eged power to make an adoption given 
by the deceased Collah Venkata Muthu- 
rama Chetti. The plaintiff questioned the 
validity of the adoption and claimed pos- 
session of the properties as set out above. 
It is seen that Collah Venkata Ravanappa 
alias C. V. Kor aapp Chetti claiming 
himself to be the adopted son, filed C. S. 
12 of 1961 in forma pauperis for posses- 
sion of the properties from the alienees, 
who were impleaded as defendants in that 
suit. In both the suits issues were raised 
on the question of the validity of the adop- 
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tion and the binding ‘nature of the vari- 
ous alienations and mortgages made by 
Collah Ramaratnamma. Both the 
suits were tried together and the issue 
relating to adoption was tried frst.: There 
is also an issue in C. S. 56 of 1959, whe- 
ther the suit filed by the reversioner was 
barred by limitation. A 


3. Both the above issues were 
taken up for trial as preliminary -issues. 
Issue No. 17 relating to the question whe- 
ther the suit was barred by limitation was 
taken first and the learned trial Judge: 
recorded the finding in C. S. 56 of 1959. 
that the suit being one for possession by 
the reversioner within 12 years from the 
date of the death of the widow, was gov- 
erned by Art. 141 of the Limitdtion Act 
and the suit is therefore within: time. 


l A. The next question dealt with 

by the learned Judge related to the vali- 
dity of the adoption.. The case relating 
to the adoption as put forward by the 
adopted boy, the 14th defendant in C. S. 
56 of 1959 and as the plaintiff in C. S. 12 
of 1961 is as follows: 


5.. Rao Bahadur Collab Venkata 
Cunniah Chetti had three sons, Ravanappa, 
Raghavalu and Muthurama. Muthurama 
died in 1909 leaving his wife, Ramarat- 
namma, who was 18 or 14 years of age 
at that time. The death. of Muthurama 
was attended by various relations and 
friends and during that time Rao Bahadur 
Cunniah Chetti consoled Ramaratnamma 
(his daughter-in-law) and promised to get 
Srinivasalu, the father of the 14th defen- 
dant, adopted as her son in order to per- 
petuate the lineage of his son Muthurama 
so that the adopted son may offer obla- 
tions to Muthurama. But as the father 
of Srinivasalu was reluctant, the adoption 
did not take place. Subsequently in the 
year -1944 Ramaratnamma intimated her 
senior brother-in-law Collah Ravanappa of 
her desire to adopt a. boy and requested 
his consent and he gave his consent there- 
of. Soon after Ravanappa died and then 
Ramaratnamma intimated in writing, her 
desire to adopt a boy for securing the 
good end of her late husband, to her bro- 
ther-in-law Collah Venkata Raghavalu, his 
son Collah Venkata Cunniah and his mo- 
ther-in-law Colla Mangamma, and request- 
ed their consent to the adoption of a boy, 
but they did not give their consent for 
improper reasons and ultimately on 21-6- 
1945 the 14th defendant was adopted by 
Ramaratnamma in the presence of purohits, 
relations and friends with due formalities, 
that the 14th defendant was given by his 
parents in adoption and was taken by 
Ramaratnamma, that . Datta Homam was 
performed in the manner peen by 
the Shastras: The factum of adoption and 
performance of the ceremony was embodi- 
ed in the adoption deed (Ex. D-5), which 
was attested by numerous persons of the 
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locality and duly registered. The 14th 
defendant, therefore, contends that he is 


the validly adopted 
rama, 


son of late Muthu- 


6. The plaintiff-reversioner’s con- 
tention is that the adoption is- not true and 
the same ‘even if true is invalid for want 
of consent from the nearest reversioner 
at the time the adoption was made, that 
the consent of Cunniah Chetti in 1909 is 
not valid and even if true had lapsed. 
The consent of Ravanappa in 1945 is not 
true, that the consent applied for in 1945 
was rightly refused as a named boy was 
not indicated. - 


7. The learned trial Judge after 
dealing with the evidence, found that the 
adoption -of the 14th defendant was fac- 
tually made, that due formalities and re- 
quired ceremonies were duly performed 
and on the strength of the consent of Rao 
Bahadur Cunniah Chetti given in 1909 
and that of Venkata Ravanappa in 1945, 
the adoption was made and therefore the 
adoption was valid. The learned Judge 
also considered the conduct of ` Ramarat- 
namma who made the adoption in 1945 
and later repudiated the adoption subse- 
quent to 1949 and observed that such re- 
pudiation would have no bearng on the 
validity of the adoption made in 1945. In 
the result, the learned Judge dismissed the 
suit filed by the reversioner and in that 
view the learned Judge observed that ~ it 
was unnecessary to go into the other issues. 
The present appeal is filed by the plaintiff 
and ths principal contention raised relates 
to the validity of the adoption, the factum 
of adoption having been admitted. 


8. In order to . substantiate his 
case as to adoption the 14th defendant has 
examined his father. Srinivasalu, an atteg- 
tor to the adoption deed and one Alwar 
Chetti, who was aged 88 years in 1968, 
who spoke about the authority to adopt 
given to Ramaratnamma by Rao Bahadur 
Cunniah Chetti in 1909, 
(After discussing the evidence His Lord- 
ship proceeded); 

9. Mr. Vedantachariar, the learned 
counsel for the appellant, contends (1) 
that the sapinda’s consent must be exer- 
cised within a reasonable time and (2) the 
consent must be applied for with reference 
to a named boy. In the present case the 
adoption was made by the widow 87 years 
after taking the consent from her father- 
in-law and reverable protector. Regard- 
ing the application for consent with refer- 
ence to a named boy it has been observed 
that the father-in-law in 1909 consented 
to his daughter-in-law adopting Srinivasalu 
Chetti, but the widow however adopted 
the son of Srinivasalu, Chetti. In support 
of his contention the learned counsel re- 
ferred to numerous decisions and we s 
refer to a few of them. 


Y 
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10. Tt is settled law in this Presi- 
dency since the decision of the Privy Coun- 
cil in Collector of Madurai v. Muthvcrama- 
linga Sethupathi (1867-69) 12 Moo Ind App 
897- (PC), and the case.in Viradap-atapa 
Raghunada Deo v. Brozo..Kishoro Pastadeo, 
(1876) ILR 1 Mad 69 (PC), that a widow 
may adopt duly authorised by her hus- 
band’s kindred. In Mami v. Subberayar, 
(1918) ILR 86 Mad 145, it was held that 
the consent lapsed. with the death cf the 
sapinda relying upon an obiter dictum in 
Sibrahriantvan v. Venkamma, (1903 ILR 
96 Mad 627. In Suryanarayana v. Rama- 
doss, ILR 41 Mad 604 = (AIR 191E Mad 
1077), their Lordships held- that a sazinda, 
who has given his consent to the widow 
to make an adoption, cannot arbrrarily 
withdraw his consent before it was acted 
upon by his widow. The party givirg his 
consent can deliberately revoke it for justi- 
fiable reasons, but where no reasons are 
given by him courts will not find cit a 
justification for the revocation. Mere lapse 
of time without more, or the death of 
the consenting sapinda will not put an end 
to a consent freely and bona fide granted. 


In Anne Brahmayya Chellasani v. 
Rattayya, 20 Mad LW 503 = (AIR 1925 
Mad 67), Ramesam, J. observed— 


“When the interval is short, the death 
of the sapinda does not matter, but a sa- 
nage consent is not to be pocketed by 

e widow and used long after it was given 
when entirely different considerations as 
to the expediency of the adoption, may 
apply. 

In Ammanna v. Satyanarayana, ILR 49 
Mad 636 = (AIR 1926 Mad 916), Cdgers 
and Viswanatha Sastri, JJ- uphed an 
adoption made by a widow after the death 
of the assenting sapinda and approvel by 
the sapinda living at the time of the adop- 
tion. Viswanatha Sastri, J., however, was 
prepared to go to the length of holding that 
such subsequent approval was not 2ssen- 


- tial. In Kalaga Annapurnamma v. Falaga 


Appaya Sastri. ILR 52 Mad 620 = (AIR 
1929 Mad 577 (FB)), the Full Bench con- 
sisting of Coutts Trotter C. i Madnavan 
Nair and Jackson, p- answered the qusstion 
referred to them for decision, viz., whe- 
ther the assent of a son to an adoption 
made by his mother is sufficient assert in 
Hindu law to'validate the adoption when 
there is no change in the circumstances 
and there are no other grounds for the 
next . presumptive sapinda to object to the 
adoption, when actually made, in ths af 
firmative. In Kanakaratnam v. Narasimha 
Rao, ILR (1942) Mad 178 = (AIR 1941 
Mad 987), the Full Bench consisting of 
Sir Lionel Leach C. J. Krishnacwami 
Ayyangar 'and Chandrasekhara Aijya~, JJ. 
beld that in the Madras- Presidency a 
widow cannot adopt unless she has receiv- 
ed direct authority from her husband of 
fered before his death or at his death by 
will or consent of the nearest sapinda un- 


C. V. C. Chetty v. 


P. L. D. Chetty [Pr. 10] 


less such consent is improperly. withheld . 
in which casé she can go to the next 
nearest sapinda. 
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Bearing in: mind that the adoption 
bears a spiritual benefit on the deceased 
husband and`that in the Madras Presi- 
dency a widow can only adopt when che 
has received an authority to do so it seems 
to us that her motive is entirely irrelevant. 
However, spiteful her action may be to- 
wards others, the benefit conferred upon 
her: deceased husband by her action is in 
no way affected and the fact that she can- 
not act without authority makes the posi- 
tion all the more clear. In Lakshminara- 
yana Sastri v. Sundararamayya, AIR 1950 
Mad 601 their Lordships observing that 
the motive of the widow in exercising the 
power conferred on her husband after a 
ong lapse of time of nearly 40 years, is 
irrelevant for deciding on its validity. In 
that case the widow postponed making ihe 
adoption till the boy engaged by her hus- 
band was no longer available and made 
an adoption of another boy after the hoy 


,named by the husband ceased to be avail- 


able for adoption. In such circumstances, 
the adoption was held to be valid. The 
uestions raised in this appeal have been 

y considered by a Division Bench of 
this court to which one of us was a party. 
The said judgment is in Venkalakshmi 
Ammal v. Jagannatha, AIR 1963 Mad 816. 
This question was fully examined with re- 
ference to the Hindu law texts. Their 
Lordships held’ that mere postponement 
can never: frustrate a right o the widow 
to adopt so long as she is alive. In that 
case adoption was made by the widow 27 
years after the death of her husband. The 
objects of adoption are two-fold: the first 
is religious to secure spiritual benefit to 
the adopter and his ancestors by having a 
son for the purpose of offering funeral 
cakes and libations of water to the names 
of the adopter and his ancestors. The se- 


-cond is secular, to secure an heir and per- 


petuate the adopter’s name. 


In Chandrasekhara v. Kulandaivelu, 
AIR 1963 SC 185, the Supreme Court 
agreeing with earlier decisions of the 
Privy Council, has expressed the view that 
the validity of an adoption is to be deter- 
mined by spiritual rather than temporal 
considerations and that devolution of pro- 
perty is only of secondary importance, If 
that is so, the fact that Ramaratnamma 
adopted Srinivasalu’s son and not Sriniva- 
salu as directed by -her father-in-law (ve- 
nerable protector) will not matter at all. 
Further when Ravanappa’s consent was 
applied for by Ramaratnamma, the fact 
that consent was given not with reference 
to a named boy, will not also matter. 
Equally .so the non-mention of a named 
boy in Ex. D-l, which is a request made 
by Ramaratnamma in January, 1944 to 
her brother-in-law, brother-in-law’s son 


~~ 
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and mother-in-law to grant permission to 
adopt a boy. ees 

11. We are, therefore, of opinion 
that the adoption of the 14th defendant 
by Ramaramamma is valid. 

12, After the adoption which took 
place in 1945, the adoptive mother would 
appear to have changed er mind an 
went back upon the adoption from 1949. 
Ramarathnamma having adopted the 14th 
defendant and affirmed the adoption in a 
series of transactions, it is not open to her 
to go back upon the adoption and deny 
the adoption. | 

13. We are of opinion that the 
adoption of the 14th defendant by Rama- 
ratnamma is valid and there are no merits 


in the appeal. 
14. Areon we dismiss the 
appeal with costs. of the 12th respondent. 
Appeal dismissed. 
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Kamakshi Ammal, Appellant v. Bala- 
krishna Pillai, Respondent. 

Second Appeal No. 616 of 1968, D/- 
9-8-1971, against decree of Sub-J, Vellore 
in A. S. No. 827 of 1966. 

Partition —— Joint Hindu Family — 
Division of Status — When takes effect. 

To effect a division of status by parti- 
tion there must be an unequivocal decla- 
ration by a member of the joint family of 
his intention to separate from others and 


it must be communicated to- the persons 
who would be affected by it. The declara- 


tion need’ not be in writing. Its manifes- 
tation may vary with circumstances. It 
can be inferred from circumstances. AIR 
1964 SC 186 (overruling AIR 1951 Mad 
561), Rel. onz (Para 77) 
Cases Referred: Chronological Paras 
AIR 1964 SC 186 = 1964-2 SCR 
988, Raghavamma v. Chenchamma 7 
AIR 1951 Mad 561 == 1949-2 Mad 
LJ 268, Katheesumma v. Beechu 7 
N. R. Raghavachariar, for Appellant; 
T. Vadivel, for Respondent. 


JUDGMENT :— The plaintiff in O. S. 
No. 331 of 1963 on the file of the court 
of the District Munsif of Arni, is the ap- 
pellant herein. In the trial court, there were 
two suits, O. S. No. 274 of 1968 filed by 
the son against the father and daughter, 
and O. S. No. 881 of 1968 filed by the 
father and daughter against the son. O.S. 
No. 274 of 1963 was a suit for declara- 
tion of title and for an injunction restrain- 
iog the father and daughter from interfer- 
ing with his possession and O. S. No. 331 
of 1963 was a suit for partition and sepa- 


rate possession of the fathers half share 
and for allotment of that half share to his 
BP/CP/B82/72/MNT/BNP 
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ALR 


daughter — the second plaintiff in that 
suit, and for other reliefs. 
Nox 


2. The allegations in O. S. 
274 of 1968 were, that the plaintiff was 
the son of the first defendant and the se- 
cond defendant was the daughter of the 
first defendant and sister of the plaintiff; 
and that the plaint A and B schedule pro- 
perties belonged to the joint family of 
the plaintiff and the first defendant; that 
while they were living together, mis- 
understandings arose between women-folk 
and in 1948 the joint family properties 
were divided, the A schedule properties 
being allotted to the share of the son and 
the B schedule properties to be enjoyed 
by the father and his wife for their life- 
time without any power of alienation and 
after their lifetime to go to the son abso- 
lutely. The plaintiffs case is that this 
arrangement was given effect to and the 
penn (son) has also preseribed his title 
y adverse possession; that while the first 
defendant, the father, was in such enjov- 
ment of the properties, the plaintiff allow- 
ed him to mortgage one item of the B 
schedule properties for maintenance; that 
the plaintiffs mother died in or about 1961 
and after her death the father gave up 
ponon of the B schedule properties in 
avour of the son in order to discharge the . 
mortgage and that he alone was maintain- 
ing the first defendant. The plaintif al- 
leged that while so, the second defendant, 
who is the sister of the plaintiff, obtained 
a settlement from the father, who was 
mentally deranged; that the abovesaid 
settlement deed was obtained by coercion; 
that the first defendant had no manner of 
right in the suit properties and that the 
settlement deed executed by him was null 
and void, 

3. The first defendant (the father) 
filed a written statement in that suit, con- 
tending that there was no partition in 
1948; that after his wife’s death in or 
about 1961, he was not cared for; that he 
left for his daughters house and was liv- 
ing with his aa at the second defen- 
dant, and while living there, he executed 
a settlement deed by which he gave half 
share in the suit properties to his daugh- 
ter; that the settlement deed was perfect- 
ly valid and there was no coercion or 
undue influence over him and that the 
suit should be dismissed. 

The second defendant {the daughter) 

t 


adopted the written statement of the firs 


defendant. 

4, The case of the plaintiffs (the 
father and the daughter) in Ô. S. No. 881 
‘of 1968 was similar to the written state- 


ment filed by the father in the suit O. S. 
No. 274 of 1968, filed by the son. The 
further contention raised by the father 
was that the son was not treating him fair- 


ly and his position became intolerable, re- 
sulting in. his leaving for his daughter's 
house; that he was expressing his desire 
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to divide the popes for about a year 
prior to suit, that he was actually divided 
in status from the son, that he thereafter 
executed the settlement deed on 11-2-1933 
in favour of his daughter and put her in 
pes and that the case put forward 
y the son was absolutely false. 


In this suit, the son filed a written 
statement, more or less on the same lines 
as the plaint in the suit filed by himself. 

' During the pendency of the suits, the 
father died and the daughter was reccg- 
nised as his legal representative. 


5. The trial court held that the 
partition pleaded by the son was not tree, 
that the allotment in the manner pleaded 
by him was also not true, that the son 


was not solely entitled to the suit proper- - 


ties that the title by prescription pleaded 
by the son was not true, that the son had 
no exclusive possession of the suit proper- 
ties and that the suit was barred by limi- 
tation and adverse possession. He further 
held that the father would be entitled to 
a half share in all the suit properties and 
that as he (father) validly settled his share 
in favour of his daughter, she would gst 
his share. The learned District Muncif 
also held that the father became divided 
in status before the settlement was exs 
cuted, and that the father and son weze 
not getting on well for some time in coa- 
sequence of which the father expressed 
his desire to get divided. In the resut, 
the son’s suit, O. S. No. 274 of 1968, was 
dismissed, and in the suit filed by the fa- 
ther and.the daughter, O. S. 331 of 1963, 
a preliminary decree for partition and sepa- 
rate possession of the father’s half share 
to be allotted to the daughter was passe. 


6. The son filed two appeals A. 5. 
826 of 1966 and 827 of 1966 in tke 
court of the Subordinate Judge of Vellore 
against the decree and judgment in tke 
said two suits. The learned Judge revers- 
ed the judgment of the trial court. The 


leamed Judge held that the oral partitia . 


of 1948 was not true and that the father 
did not become divided in status from his 
son and consequently the settlement deed 
executed by the father in favour of tke 
daughter was invalid. In the result O. 5. 
No. 274 of 1968 filed by the son, claire- 
ing the entire properties, was decreed, and 
the suit O. S. No. 881 of 1968, filed 
by the father and daughter, for partition 
and separate possession, was ismissed. 
This second appeal has been filed by tke 
daughter against the judgment in A. 5. 
827 of 1966. A 

: Mr. N. R. Raghavachari, the 
learned counsel for the appellant, con- 
tends that on the facts and circumstances, 
the inference drawn by the lower appel- 
late court, that there was no division in 
status between the father and son, :s 
wrong. His contention is that after the 
death of the mother in 1961, the father 
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_to create a division in status. On 


Mad. 287 


was not maintained by the son, with the 
result that he ‘went and lived with hi 
daughter, and’ that the inference of divi- 
sion in status could be drawn from the 
circumstance that he came to live sepa- 
rately with his daughter in 1961 after mis- 
understandings arose between the father 
and son an 
ously till his death, during which period 
the document in question was executed 
and the circumstance therefore justified 
there being a division in status between 
im and the son. On ‘the other hand, 
the learned counsel for the respondent 
contends that the division in status could 
not be spelled out from Exs. B 2 and B 8, 
which are letters written by the father to 
his son-in-law expressing his intention to 
become arate. The learned counsel 
contends that this not having been com- 
municated to the son, they are E 
question, the decision of the Supreme 
Court in Raghavamma v. Chenchamma, 
AIR 1964 SC 186 overruling the decision 
of Viswanatha Sastri, J. in AIR 1951 Mad 
561 is directly in point. The following 
headnote extracted from the judgment sets 
out the position:-— 


“It is settled law that a member of a 
Joint Hindu family can bring about his 
separation in status by a definite and un- 
equivocal declaration of his intention to 
separate himself from the family and en- 
joy his share in severalty. The Hindu law 
texts support the proposition that sever- 
ance in status is brought about by ‘unilate- 
ral exercise of discretion .... One cannot 
however, declare or manifest his mental 
state in a vacuum. To declare is to make 
known, to assert to others. ‘Others’ must 
necessarily be those affected by the said 
declaration. Therefore a member of a 
joint Hindu family seeking to separate 
himself from others will have to make 
known his intention to the other members 
of the family from whom he seeks to 
separate. The process of manifestation may 
vary with circumstances. What form that 
manifestation should take would depend 
upon the circumstances of each case. Thus 
the knowledge of the members of the fa- 
mily of the manifested intention of one 
of them to separate from them is a neces- 
sary condition for bringing about that 
member’s severance from the family. It 
is implicit in the expression ‘declaration’ 
that it should be to the knowledge of the 
person affected thereby. uncommuni- 
cated declaration is no better than a mere 
formation or harbouring of an intention to 
separate. It becomes effective as a decla- 
ration only after its communication to the 
person or persons who would be affected 

ereby.” 


In the present case, even Exs. B 2 and B-8, 
which are letters addressed to the son-in- 
law by the father, may not amount to a 
communication of the intention to sepa- 


that he lived there continu- ` 


~- 
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rate to the person affected... But, there are 
other circumstances in this case which 
justify the conclusion that there has been 


. la division in status’ between. the father and 


the son. Though there is no writing by 
the father, ae his desire to 
the son to separate, the facts and circum- 
stances justify the conclusion that -he has 
been demanding his share orally. The 
daughter, who has been examined as D.W. 
l, has stated: ; i Sits 


“My brother and our father were 
quarrelling. My father asked my brother 
‘to get his share divided .and he wanted 
‘to live with me. I am at.Nalloor, 82 miles 
away from Kozhappalur, with my husband. 
A year before his death, iigand gence gs 
arose betwzen my father and brother. 
Even earlier to that, there was no cordial 
relationship between my father and bro- 
ther, especially, after my mother’s death. 
Till the death of my mother, there was 
no much of misunderstanding. Till | my 
mother’s death, my father lived with my 
potit „My fatheř was 72 years old when 

e died. | Ses 
The circumstance that the father lived 
with the daughter after the mother’s death 
is another circumstance which has to be 
taken into account in this connection. It 
is not necessary that the intention to sepa- 
rate should be in writing. A member of 
a joint Hindu family, seeking to separate 
himself from others, will have to make 
known his intention to the other members 
of the famiy from whom he seeks to sepa- 
rate. The process of manifestation may 
vary with circumstances. When the“ son 
(P.W. 1) was in. the witness box, this ques- 
tion was put to him, and although he 


denied that his father: mentioned to him. 
| about the separation, the facts . established 


would show that he communicated his in- 
tention to separate from the son. In this 
view, the settlement deed executed by ‘the 
father in favour of his daughter is valid. 
8. In the result, the second appeal 
is allowed and the decree and 
of the learned Subordinate Judge, Vellore, 
are set aside and the decree and judgment 
of the trial court are restored. There will 
be no order as to costs. No leave. 
' Appeal allowed. 
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Vinaitkeethal Achi, Appellant v. .Chi- 
rl Chettiar and others, Respon- 
ents. co 


Appeal No. 251 of 1962, D/- 20-7- 


1971 against decree of Sub-J., Pudukottai, ` 


D/- 12-9-1961. 
(A) Contract Act | (1872), S. 49 — 
Debtor must seek creditor. i 
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_ lowed, 


. Cases . 


judgment - 


A.L R. 


Where money is deposited in Indian 
currency ` with a money-lender, who jis a 
permanent resident of India, it is implicit 


that the money-lender’ agrees to repay the 


money back in India and in Indian cur- 
rency. The investment of the amount by 
him in a foreign firm will not give him 
right to claim to be a banker and hence, 
he cannot claim. that the depositor must 
claim the money in the country’ where it 


is invested. g E ara -5) 
The essence of the relationship’ of 
banker and customer is the affording of 


the facility to the customer to draw funds 


‘from the bank ‘issuing of cheques. In 
the absence of such a facility e term 
“Banker”, © though loosely applied to 


money-lenders, cannot be applied to 
nary money-lending business carried on by 
money-lenders in India or in foreign parts. 
Hence the rules of common law regarding 
the liability of. a bank to pay the amount 
only at the branch where it is deposited 
cannot be applied to transaction with such 
money-lenders. AIR 1961 -Mad 122. Fol- 
S a (Para 5) 
(B) Partnership Act (1982), S. 32 — 
ae of re-constituted firm — Nature 
Or. 


Where the new firm assumes liabili 
to pay the debt due to the old firm an 
the creditor. agrees to accept the new firm 


‘as his debtor to discharge the old partner- 


ship firm from its liability, the partners of 
the new firm would be liable to pay the 
creditor. AIR 1957 Mad 8, Followed. . 
K (Para 6) 
(C) Limitation Act (1908), Art. 60 — 
Deposit. of money , under agreement — 
Period of limitation- commences only from 
the date of demand. (Para 7) 
Referred: |= Chronological Paras 
AIR 1961 Mad 122 = 1961-1 Mad . 
LJ 323, Karuppan Chettiar v. 
_ Somasundaram Chettiar 5 
AIR 1957 Mad 8 = 69 Mad LW 
704, Meenakshi Achi v. Subra- 
maniam Chettiar 6 


l A. Sundaram Ayyar and V. Kannan, 
for Appellant; N. Vanchinathan, (for Nos. 
1 and-3) and K. Gopalachari and K. Sarva- 
bhauman (for Nos. 2, 4 to 7 and 9 to 12) 
for Respondents. 


V. RAMASWAMI, J.:— The plaintiff 
is the appellant. The suit was fled by 
the plaintiff. for recovery of a sum of Ru- 
pees 23,120/- being the principal and inte- 
rest due on a deposit letter and for costs. 
The plaintif was married to the 10th de- 
fendant and at the time of the marriage 
in ` pursuance of an ae a a sum of 
Rs. 7,000/- was paid the 10th defen- 
dant as stridhanam to her. This amount 
was handed. over by her to her father M. 
R. M. Raman Chettiar for investment of 
the same in. Pl. RM. ST. Firm, Dabein, 
Burma, of which her father was also. a 
partner. It was the plaintifs case that 


ordi- < 
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the partners of the firm agreed to receive 
the amount in deposit and undertook to 
repay the amount with interest on demaad 
at P. Alagapuri. The partners of the- finm 
were M. R. M. Raman Chettiar, N. 3. 
Chockalingam Chettiar and S. ST. R. M. 
Raman Chettiar. M. RM. Raman Chet- 
tiar the father of the plaintiff died in 
1932. After his death a renewal letter 
Ex. A-3 dated 18-4-1936 was issued by 
one Natarajan Chettiar, agent of PL. RM. 
ST. Firm for the principal and interest bf 
Rs. 17,592, Annas 18, pies 6. In tkis 
Kaiyezhuthu letter it had been 
stated that this amount had been credited 
to the plaintiffs account; the interest was 
payable at the Rangoon Naduppu rate of 
interest. Defendants 1 to 5 are the legal 
representatives of M. RM. Raman Chettiar 
and 8th defendant is his brother. Defen- 
dants 6 and 7 are the heirs of Chocka- 
lingam Chettiar who died in 1945. 
defendant is the son of the 
ST. RM. Raman Chettiar. 
ST. Firm was sending 
to the plaintiff till 1948. 


2. Defendants 6 and 7 filed O. 5. 
50/56 on the file of the Sub-Court, Puda- 
kottai, against the other defendants fr 
dissolution of the partnership and for tax- 
ing up accounts and there was a prelirri- 
nary decree. The plaintiff made a demard 
of the suit amounts from the defendants 
by a notice dated 1-12-1958 and thers- 
after had filed the suit. The defendarts 
had denied their liability and had raised 
a number of pleas. The learned Suborci- 
nate Judge of Pudukottai held that a sim 
of Rs. 7,000/- belonging to the plaint-ff 
as stridhanam was invested in the firm 
PL. RM. ST., that this investment was a 
deposit and not a loan, that Ex. A-3 dated 
13-4-1936, which is a renewal letter, was 
true but it had not been proved to he 
valid and binding, that the vaddi chittais 
were sent from the firm to the plaintiff ard 
that the endorsement of part-payments 
made in Ex. A-8 were genuine. He alo 
held that the suit was not barred by liri- 
tation. But on the ground that Natarajen 
Chettiar who had executed Ex. A-3 hed 
no: been proved to be the agent of Pu. 
RM. ST. firm at the time when Ex. A3 
was executed, he dimissed the suit. 


3. It is not disputed that Natarajen 
Chettiar was an agent of the PL. RM. ST. 
firm. It is also not disputed that Ex. A-3 
had been signed by the said, Natarajan 
Chettiar. The learned Subordinate Judge 
held that Natarajan Chettiar could not hare 
had the power to act as agent on the da:e 
of Ex. A-3 solely on the ground that Ra- 
man Chettiar, the father of the plaint# 
who was acting as the agent of the firn 
prior to him left Dabein in Pankuni 19€6 
and Natarajan Chettiar became agent ther>- 
after. He has taken the evidence that 
Raman Chettiar continued as agent tll 
Pankuni 1986 as though it was till tke 


deceased 3. 
The PL. RM. 
vaddi = chit&i 
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last date of Pankuni. It might be that 
he left Dabein in the early part. of Pan- 
kuni and after he reached India he sent 
the power to Natarajan Chettiar in which 
case on 13-4-1936 when Ex. A-3 was exe- 
cuted Natarajan Chettiar would be the 
agent. Having regard to the subsequent 
endorsement Exs. A-5 and A-6 and the 
Vaddi Chittai and -other evidence it is rea- 
sonable to infer that Natarajan Chettiar 
was agent of the firm when Ex. A-3 was 
executed. Further it would have been the 
easiest thing for the defendants to prove 
that Natarajan Chettiar was not the agent 
on 13-4-1986 with reference to their ac- 
counts instead of putting the plaintif to 
strict proof. The defendants have not 
chosen to produce the account books or 
let in any independent evidence to nega- 
tive the above reasonable inference that 
Natarajan Chettiar was the power agent 
on the date when Ex. A-3 was executed. 
Since it is not disputed that Natarajan 
Chettiar was an agent of the firm and in 
the absence of evidence to show that on 
the date when Ex. A-3 was executed he 
was not an agent, we are of the view that 
Ex. A-3 cannot be held to be not valid or 
binding on the defendants. As already 
seen, all the other findings were in favour 
of the plaintiff. 


4. The learned counsel for the res- 
pondents wanted to support the decree or 
grounds which have been found against 
him by the trial court. He contended that 
it had not been shown that the sum of 
Rs. 7,000/- invested in the firm was the 
stridhana money of the plaintiff. The plain- 
tif as P.W. 1 has spoken to her case that 
when her sister died and the 10th defen- 
dant wanted to marry the plaintiff as his 
second wife, her father insisted on the 10th 
defendant providing a sum of Rs. 7,000/- 
as stridhanam: accordingly this money was 
given to her by the 10th defendant as stri- 
dhanam and this was handed over to her 
father Raman Chettiar. She also stated 
that the partners of the firm undertook to 
act as trustees for augmentation and repay 
the amount to the plaintiff on demand in 
P. Alagapuri and in pursuance of that 
undertaking the amount was invested in 
PL. RM. ST. firm at Debein. This evi- 
dence has not been contradicted. P.W. 2 
who succeeded Natarajan Chettiar as po- 
wer agent of the firm corroborates the 
evidence of P.W. 1. Further, Ex. A-3 the 
renewal deposit letter was issued by the 
firm on 13-4-1986 in favour of the plaintiff. 
The firm had also sent vaddi chittais Exs. 
A-8 to A-12. Ex. A-3 also contains two 
endorsements of payments Exs. A-5 and 
A-6 by one of the partners of the firm. 
We, therefore, have no hesitation to con- 
firming the finding of the trial Court that 
the said sum of Rs. 7,000/- was the stri- 
dhanam money of the plaintiff and that 
it was invested in the frm PL. RM. ST. 
firm as deposit. 


940 Mad. [Prs. 5-7] Vinaitheethal v. Chidambaram (V. Ramaswami J.) 


5. It is next contended by tbe 
learned counsel for the respondent that the 
suit was not maintainable on the ground 
that PL. RM. ST. firm at Debein was a 
banking firm, that the suit amount was de-. 
posited with that firm as deposit made at 
a particular place of business of the bank- 
ing. firm and having aad to the well- 
settled law governing bankers liability to 
repay his customers debt, the amount 
would be payable only at Dabein and not 
in India. The learned counsel further 
submitted that even if the suit was main- 
tainable since the amount was payable 
only at Dabein in Burma, the execution 
of the decree should be stayed pending 
receipt of the’ assets of the firm from 
Dabein in Burma. An identical contention 
was raised with reference, to the same 
firm (PL. RM. ST.) at Dabein in a suit 
filed in the Sub Court at Pudukottai by 
another creditor and this came up for con- 
sideration before this Court and in, Karup- 

an Chettiar v. Somasundaram Chettiar, 
(360 l Mad LJ 828 = (AIR 1961 Mad 


A Division Bench of this Court held, 
as noted in the head-note in the judgment, 
that the essence of the relationship of ban- 
ker and customer is the affording of the 
facility to the customer to draw funds 
from the bank by issuing of cheques. In 
the absence of such a facility the term 
‘banker’, though loosely applied to money- 
lenders, cannot be applied to ordinary 
money-lending business carried on by Nat- 
tukottai Chettiars in Indi or in foreign 
parts. Hence the rules of common law 
regarding the liability of a bank to pay 
the amount only at the branch where it is 
deposited cannot be applied to transactions 
with such-money-lenders. Where money is 
deposited in Indian currency with a money- 
lender, who is a permanent resident of 
India, it is implicit that the borrower 
agrees to repay the money back in India 
and in Indian currency. e investment 
of the amount in a foreign firm is merely 
lincidental to the use of the loan. A debt 
arising out of a contract is deemed to be 
situated in the place where it is properly 
recoverable; that is normally the country 
where the debtor is resident. We respect- 
fully agree with this judgment of the Divi- 
sion Bench and hold that the suit is main- 
tainable and the execution of the decree 
_ cannot be stayed in these proceedings. 

: It is next contended by the 
learned counsel for the 6th and 7th de- 
fendants that since the original deposit 
was when M. RM. Raman Chettiar, N. S 
Chockalingam Chettiar and S. ST. RM. 
Raman Chettiar were artners, their re- 
presentatives could not Ee held to be per 
sonally liable for the suit mone 
the legal representatives of the original 
partar were only liable to the extent of 


e assets of the Partnership firm in their 


and that 
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hands, There is no substance in this con- 
tention of the learned counsel also. Ex. A-3, 
the renewal deposit letter, was issued by 
the agent of the firm on 18-4-1936. M. 
RM. Raman Chettiar, one of the partners 
had died in’ 1932. Since the deposit letter 
was issued subsequent to the death of 
Raman Chettiar, his legal representatives, 
defendants 1 to 5 and 8 were bound by 
that renewal deposit letter Ex. A-8. This 
makes defendants 1 to 5 and 8 personally 
liable for satisfaction of the suit amount. 
Defendants 6 and 7 are the son and grand- 
son respectively of Chokalingam Chettiar 
and other partner. The said Chockalingam 
Chettiar died in 1945; but subsequent to 
the death of Chockalingam Chettiar, we 
have Ex. A-12, the Vaddi Chettai for the 
period 18-4-1942 to 12-4-1948. This is 
an acknowledgment of liability by the suc- 
ceeding. partners. The new firm, so to 
say, consisting of the legal representatives 
of the deceased M. RM. Raman Chettiar 
and Chockalingam Chettiar and the third 
original partner Raman Chettiar, has as- 
sumed liability to pay the debt and the 
plaintiff by not insisting on the payment 
of the amount immediately on the new 
firm coming into existence had agreed to 
look into the new firm for payment and 
discharge the old partnership from its lia- 
bility. We have no doubt that Ex. A-12, 
Vaddi Chittai, issued in favour of the 
a was true, valid and binding on the 
irm. The trial Court also had accepted 
the vaddi chittai as having been issued by 
the firm overruling the contention of the 
defendants 6 and 7 that there were cer- 

in discrepancies in the evidence of 
P. Ws. 1 and 2. We accept the findin 
of the trial court and hold that Exs. A- 
to A-12 vaddi chittais were issued by the 
firm PL. RM. ST. at Dabein and they 
were valid and binding on the defendants. 
The 9th defendant has remained ex parte 
and had not contested the claim. We 
have, therefore, no doubt in holding that 
the new firm had agreed by way of nova- 
tion to assume the liability for the exist- 
ing debt of the old firm and the plaintiff 
had also agreed to accept the new firm 
as her debtor and that therefore, the de- 
fendants were also personally liable for 
payment of the suit amount. this con- 
nection, we may also refer to the decision 
in Meenakshi Achi v. Subramaniam Chet- 
tiar, 69 Mad LW 704 = (AIR 1957 Mad 
8), wherein a Division Bench of this court 
had held that if the new firm had assum- 
ed liability to pay the debt and the credit- 
tor had agr to accept the new firm as 
his debtor to discharge his old partnership 
irm from its liability, the partners of the 
new firm would be lable to pay the cre- 
ditor, It may be mentioned thet the firm 
continued to exist even after the death of 
the original partners. 


7. It is next contended by the 
learned counsel for defendants 6 and 7 
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that the suit is barred by limitation ss it 
had not been filed withi years after 
O. S. 50/56 on the file of the Sub-Court, 


Pudukottai was filed by defendants 6 and 


7 for dissolution of the partnership. The 
learned Counsel could not point to any 
Article in the limitation Act which pres- 
cribed that the - period of limitation began 
to run from the date of filing of 
O. S. 50/56. On the other hand, Art. 60 
of the Limitation Act, 1908 prescribes that 
for money deposited under an agreement that 
it shall be payable on demand, including 
money of a customer in the hands of his 
banker so payable, the period of limitation 


is 3 years when the demand is made. The. 


demand in this case was made only to- 
wards the end of 1958, and as such the 
suit is clearly in time. It may alsc be 
mentioned that it had not been shown that 
the plaintiff was even aware of the Siling 
of the suit in the Sub-Court for dissolation 
of partnership. 

8. For the foregoing reasons we 
allow the appeal, set aside the judg-nent 
and decree of the lower Court and decree 
the suit as prayed for with‘ costs thrcugh- 


out. 
Appeal allcwed. 
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RAMANUJAM, J. . 
C. Dakshinamurthy, Appellant V. 
K. K. Venkataswamy Chettiar and ancther, 
Respondents. l 
Second Appeal No. 788 of 1968, D/- 
20-7-1971, against decree of Dist. J., South 
Arcot, Cuddalore in A. S. No. 98 of 1967. 
(A) Civil P. C. (1908) Ss. 100-101 — 
. Finding of fact is not to be interfered 
with in second appeal unless it is based 
on no evidence. (Para 8) 


(B) Tort — Malicious prosecution —+ 
Suit for — Complaint found to be false 
to the knowledge of the defendart — 
Want of reasonable and probable  zause 
as also malice is proved. 


Malice has to be independently esta- 
blished apart from want of reasonable and 
robable cause. But where the defendant 
Fled a false complaint that the pleintiff 
had cut the tree and the complaint was 
false to his knowledge, it is possible to 
infer want of reasonable and . probable 
cause as also malice. 1949-2 Mad LJ (SN} 
89, Relied on. AIR 1966 Cal 388 and AIR 
1970 Ker 229, Referred. (Paza 4) 
- (C) Tort — Malicious prosecution — 
Suit for damages — Quantum of damages. 
Once it is found that the plaintiff is 
entitled to damages for malicious prcsecu- 
tion, the expenses which e incurred in 
defending the criminal prosecution can be 
awarded as damages for malicious prcsecu- 
tion. (Para 5) . 
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R. S. Venkatachari, for Appellant; 
T: R. Ramachandran, for Respondents. 


. GMENT:— This appeal arises out 
of a suit filed by the respondents herein 
for damages for malicious prosecution. The 
ape had filed a complaint Ex. B-4 

ated 17-4-1965 to the police alleging that 
the respondents had cut an Odiya tree be- 
longing to him, and that it amounted to 
criminal trespass and mischief. punishable 
under the provisions of the Indian Penal 
Code, and requesting them to prosecute 
the respondents. As the police did not 
take any action on his complaint, the ap- 


.2 


8, 4 


ellant filed a private complaint against 
the respondents before the Sub-Magistrate, 
Cuddalore. In the private complaint, the 


appellant-defendant alleged that the Ist 
respondent/Ist pann ‘began. cutting his 
Odiya tree, and that when he obstructed 
such cutting the 2nd Tepondrol 2nd plain- 
tiff attempted to assault him with a broom 
stick. The said complaint was taken on 
file in C. C. 1753 of 1965 and ultimately 
the plaintiffs were discharged holding that 
the complaint had not established at least 
a prima facie case of criminal trespass and 
mischief against the plaintiffs. The order 
of discharge was taken in revision 
to the District Magistrate, Cuddalore, but 
without success. The  revisional authority 
took the view that the matter related to 
a civil dispute and if the defendant is ag- 
ae he can move civil court for re- 

essing his grievance and for damages for 
the alleged cutting of his tree. Thereafter 
the plaintiffs filed O. S. No. 810 of 1965 
h this second appeal arises 
claiming a sum of Rs. 1000/- from the de- 
fendant for malicious prosecution. 


2. On a consideration of the evi 
dence, the trial court held that the defen- 
dant’s case that the tree was cut by the 
plaintiffs was probable, that there was 
a reasonable and probable cause for 
initiating e prosecution and that 
no malice has been established in this case 
as to form a basis for.a claim for damages 
for malicious prosecution. On appeal by 
the plaintiffs’ the lower appellate court has 
considered the evidence in detail and came 
to the positive conclusion that the. defen- 
dant has not established his case that the 
plaintiffs had cut his tree, and that the 
complaint filed by the defendant against 
the plaintiffs in the criminal court was 
false to his knowledge. On that basis, ap- 
plying the principle laid down by his court 
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in Boralingiah v. Narayana Gounder, 1949-2 
Mad LJ (SN) 89, the lower appellate court 
held the defendant to be liable for dama- 
ges for malicious prosecution. N, 


; In this second appeal, the 
learned counsel for the appellant firstly 
uestions the findings of fact arrived at by 
e lower appellate court that the tree was 
not cut by the plaintiffs, and that the com- 
plaint filed by the defendant against the 
plaintiffs was false. The learned counsel 
requests me to reappraise the evidence 
afresh and to come to my own conclusion 
on the question whether the complaint fil- 
ed by the defendant against the plaintiffs 
was false to his knowledge. I am not in- 
clined to do so. The trial Court has not 
given a categorical finding. It merely 
stated that the defendant’s allegation that 
the plaintiffs had cut his tree is probable, 
while the lower appellate court, on an ana- 
lysis of the oral and documentary evidence, 
came to the conclusion that the defen- 
dant’s complaint was false to his .know- 
ledge. Being a finding on a question of 
fact, it is not possible for this Court sitt- 
ing in second appeal to interfere with 
that finding, unless it is based on no evi- 
dence. I am nòt in a position to say that 
the finding of the lower appellate court 
in this regard is without any basis. As a 
matter of fact, a perusal of the complaint 
Ex. B-4 shows that the defendant was 
specific that he was present at the time of 
cutting of the tree by the plaintiffs, that 
in spite of his obstruction they went on 


with cutting of the tree, and that the 2nd. 


plaintiff came to assault him with a broom 
stick. The lower appellate court finds that 
this allegation made in the complaint is 
false. In the circumstances of the case, 
once the complaint is found to be false, it 
should be held to be false to the know- 
ledge of the defendant, for it is not as if 
he filed the complaint on the basis of in- 
formation given by a third party. Having 
come forward with a specific case that he 
saw the plaintiffs cutting the trees and not 
having established the same, the complaint 
should be taken to be false to his know- 
ledge. I have, therefore, to uphold the 
finding of the lower appellate court that 
the complaint filed by the defendant 
agianst the plaintiffs was false to his know- 
ledge. Once it is found that the complaint 
filed by the defendant was false to his 
knowledge, then it attracts the principle 
laid down in 1949-2 Mad LJ (SN) 39. In 
that case a Division Bench of this Court 
consisting of Rajamannar, C. J, and Krish- 
naswami Nayudu, J., laid down the prin- 
ciple as follows: 


“It is true that in an action for mali- 
cious prosecution the plaintiff has to esta- 
blish absence of reasonable or probable 
cause and malice. It is also true that the 
burden shifts after the plaintiff has let in 
S facie evidence in support of his case, 

ut the question of onus assumes quite a 
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different character when the plea of the 
defendant is a mere denial of the allegation 
of the plaintif that the complaint was 
made without reasonable or probable cause 
but further, that the offences with which 
the plaintif was charged are true to the 
knowledge of the defendant. In such a 
case it is incumbent:.on the Court to look 
at the entire evidence adduced in the case 
on either side and decide whether or not 
the defendants version, namely, that he 
actually and directly was aware of the 
commission of the offence by the plaintiff 
can be accepted. ILR 50 All 718 at p. 
715 = (AIR 1928 All 337). 


When the complaint is false to the 
knowledge of the complainant not only is 
want of reasonable and probable cause 
proved but malice also is proved.” ' 


A, According to the decision refer- 
red to above, when the complaint is false 
to the knowledge of the complainant it can 


be taken that there has been want of 
reasonable and probable cause as also 
malice. The learned counsel for the ap- 


aes seeks to question this authority 
y citing the decisions in Bharat Com- 
merce & Industries v. Surendra Nair, AIR 
1966 Cal 388 and G. J. Khona v. A. Damo- 
daran, AIR 1970 Ker 229. Those deci- 
sions lay down the well established prin- 
ciple that plaintiff in a suit for malicious 
prosecution can succeed only on proof of 
the following points: (1) that he was pro- 
secuted by the defendant, (2) that the pro- 
secution ended in the plaintiffs favour, an 
(8) that the defendant acted without 
reasonable and probable. cause and (4) that 
the defendant was actuated by malice. The 
decisions have also laid down that want of 
reasonable and probable cause should be 
dealt with separately from the question of 
malice and that in a suit for malicious pro- 
secution the plaintiff should establish not 
only want of reasonable and probable 
cause, but also malice. The learned coun- 
sel relies on those decisions and contends 
that malice has to be kept separate from 
want of reasonable and probable cause, 
and that in this- case even the first plain- 
tiff was examined as P. W. 1 had not al- 
leged want of reasonable and probable 
cause or malice on the part of the defen- 
dant in launching the prosecution. Nobody 
can dispute the proposition that malice 
has to be independently established apart 
from want of reasonable and probable 
cause in a suit for malicious prosecution. 
But in this case the finding of fact ar- 
rived at by the lower appellate court is 
that the defendant filed a false complaint 
that the plaintiffs had cut the tree, and 
that the complaint was false to his know- 
ledge. From this finding it is possible to 
infer want of reasonable and probabl 
cause as also malice as laid down in the 
decision in 1949-2 Mad LJ (SN) 39. The 
question that arises in this case is whe- 


ther, on the finding of the lower appel 
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late court that the complaint was false to 
the knowledge of the defendant want of rea- 
sonable and probable cause as well as melice 
can be inferred and for deciding that ques- 
tion the decisions, AIR 1966 Cal 388 and 
AIR 1970 Ker 229, referred to by the 
learned counsel are not of any help. In 
the facts and circumstances of the case, I 
agree with the lower appellate court that 
the plaintiffs have made out their case of 
malicious prosecution against the deen- 
dant. 

5. On the question~ of dameges, 
the learned counsel for the appellant zon- 
tends that the sum of Rs. 200/- awarded 
as damages cannot be sustained. But it 
is seen that the sum of Rs. 200/- awarded 
as damages only represents the costs in- 
curred by the plaintiffs in defending the 
criminal case filed by the defendant. Gnce 
it is found that the plaintiffs are entitled to 
damages for malicious prosecution, the ex- 
penses which they incurred in defeniin 
the criminal prosecution can be awacde 
as damages for malicious prosecution. In 
this view I am not inclined to interfere 
with the quantum of damages awardec by 
the court below. The second appeal, 
therefore, fails and is dismissed. No crder 
as to costs. No leave. 

Appeal dismissed. 
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Maniam Palanisami Gounder, Appel- 
lant v. P. Karuppa Gounder, Respondent. 

Second Appeal No. 865 of 1967, D/- 
18-7-1971, against order of Dist. J., Coim- 
batore in A. S. No. 108 of 1965. 

Madras Panchayats Act (85 of 1858), 
S. 170 — Notice — Suit for damage: by 
village Munsiff against President Panckayat 
Board for making false complaint aginst 
him of theft of office records — Notice 
under Section 170 is necessary. (X-Ref. 
Ss. 33 and 173) -— (X-Ref. Civil P. C. 
(1908), S. 80). > 

Where the President of Panckayat 
Board made a complaint against the vi lage 
munsiff to the Collector, for theft of cflice 


records but the complaint after invesciga-. 


tion was dropped as false and the vilage 
munsiff sued the president for damages for 
making a false complaint. 


Held —- Reading Ss. 83 and 178 of 
the Act it was the duty of the PresHent 
to protect the property and records of the 
panchayat and when found missing to 
make a report to the collector to save aim- 
self against any charge of negligence. The 
complaint made by him was therefore was 
an act done or purported to be done wader 
the Act. Hence a suit instituted in res- 
pect of such complaint required a notice 
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under Section 170. AIR 1967 SC 776, 
Foll.; AIR 1986 Mad 547, Dist. (Para 2) 
Cases Referred: Chronological Paras 
AIR 1967 SC 776 = 1967 Cri LJ’ 
665, Arulswami v. State of Madras 2 
AIR 1948 PC 128 = 49 Cri LJ 508, 
Gill v. King 
AIR 1989 FC 43 = 1989 FCR 159 
= 40 Cri LJ 468, Hariram Singh v. 
Emperor 
AIR 1936 Mad 547 = ILR 59 Mad 
887, Karuppanna Pillai v. Haughton 


(1871) 6 QB 724 = 19 WR 1110, 


Selmes v. Judge 2 
P. L. Meyyappan, for Appellant; P. 


Chidambaram, amicus curiae, for Respon- 
dent. 
JUDGMENT:— The plaintif in O. S. 


No. 345 of 1963 on tbe file of the Court 
of the District Munsif, Tiruppur, who lost 
before the trial court as well as the first 
appellate court, is the appellant before this 
court. He instituted the suit claiming a 
sum of Rs. 1000 by way ot damages on 
the ground of a false complaint made by 
the respondent herein. The _ short facts 
that are necessary for purpose of appre- 
ciating the contention that is raised in the 
second appeal are as follows. The appel: 
lant herein was the village munsif of 
Nambiyamapalayam, while the respondent- 
herein was the President of the Panchayat 
Board. Admittedly, there appears to have 
been some enmity between them. On 
26-2-1963, the respondent herein sent a 
report to the Collector complaining of the 
theft of audit vouchers, muster rolls and 
other records of the Panchayat Board pre- 
mises by the appellant herein and three 
other members. A copy of this complaint 
was sent to the District Superintendent of 
Police, who forwarded it to the Sub-Ins- 
pector of Police for investigation. The 
Sub-Inspector of Police searched the pre- 
mises of the appellant herein and ultimate- 
ly dropped the complaint as false. It is 
e tA the present suit was instituted by 
the appellant kerin for recovery of Rupees 
1000 by way of damages as mentioned 
above. One of the defences raised by the 
respondent herein to the suit was that the 
suit was bad for non-compliance with the 
provisions of Section 170 of the Madras 
Panchayats Act, 1958 (Madras Act XXXV 
of 1958) (hereinafter referred to as the 
Act). Both the courts below have found 
in favour of the respondent herein on this 
point, even though they have come to the 
conclusion that the complaint preferred by 
the respondent herein was without reason- 
able and probable cause. It is on the 
basis of their finding on the question 
of non-compliance with the pro- 
visions of Section 170 of the Act, the suit 
of the appellant herein was dismissed. It 
is against this dismissal the plaintiff in the 
suit has preferred the prsent second appeal 
and contends that the conclusion z the 
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courts below on the question of notice 
contemplated by Section 170 of the Act is 
erroneous in law. For the purpose of 
understanding this argument, it is neces- 
sary to refer to the provisions along with 


the preceding provisions as well as the 
succeeding provision. Sections 169, 170 
and 171 of the Act, so far as they are 


material for purposes of this case are as 


follows:— 
“S, 169. Sanction for prosecution. (1) 


When the president or the exécutive autho-. 


rity or the chairman or vice-chairman of a 
panchayat union council or the Commis- 
sioner or any member is -accused of any 
offence alleged to have been committed - by 
him while acting or purporting to act in 
the discharge of his official duty, no court 
shall take cognisance of such offence ex- 
cept with the previous sanction of the Goy- 
ernment. - 

170. Notice of action against pancha- 
yat etc: Subject to the provisions of Sec- 
tion 171, no suit or other legal proceed- 
ing shall be brought against any pee 
or its president or executive authority or 
any panchayat union -council or its chair- 
man or the commissioner or any member, 
officer or servant thereof. against any per- 
son acting under the direction or such 
panchayat, president, panchayat | union 
council, chairman, executive authority, 
Commissioner, member, officer or servant, 
in respect of any act done or purporting to 
be done under this Act or in respect of 
any 2 neglect or -default in the exe- 
cution of this Act or any rule, by law, re- 
gulation or order made under it until the 
expiration of two months next after notice 
in writing, stating the cause of action, the 
nature of the relief sought, the amount of 
compensation claimed and the name and 
place of residence of the intended plain- 
tiff has been left at the office of the pan- 
chayat or panchayat union council, aad if 
the proceeding is intended to be brought 
against any such president, executive autho- 
rity, chairman, commissioner, member, ofii- 
cer, servant or person, . also delivered to 
him or left at his place of residence. 

171. Protection of chairman, president 
and officers acting in good faith: No suit 
or other legal proceeding shall be brought 
against the chairman, Commissioner, presi- 
dent, executive authority or any member, 
officer or servant of a panchayat union 
council or panchayat, or any person acting 
under the 
council or panchayat or of such chairman, 
commissioner, president executive autho- 
rity, member, officer or servant in. 
respect of any act done or purport- 
ing to be done under this ct or 
in respect of any alleged neglect or default 
on his part in the execution of this Act or 
any rule, by-law, regulation or order made 
under it, if such act was done, or such 
neglect or defualt occurred in good faith, 
but any such proceeding shall, so far as 


{Madras Act V of 1920). 


irection of a panay union . 
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it is maintainable in a court, be brought 
against the panchayat union council or the 
anchayat except in the case of suits 
rought under Section 173.” 

2. | The relevant expressions, which 
have to be referred to and considered in 
this second appeal are: “acting or purport- 
ing to act in the. discharge of his official 
duty” occurring in Section 169 (1) and “in 
respect of any act done or purporting to be 
done under this Act” occurring both in 
sub-section (1) of Section 170 and in Sec- 
tion 171. These three sections are in pari 
materia with Sections 106, 107 and 108 of 
the Madras Village Panchayats Act, 1950 


‘(Madras Act X of 1950), which the Act re- 


placed. Similar provisions are to:be found 
in certain other statutes as well, one such 
being the District Municipalities Act 1920 
Section 350 (1) 
of that Act is as follows: oo, 
“350 (1) No suit for damages or com- 
pensation shall be instituted against the 
municipal council, or any municipal autho- 
rity, officer or servant, or any person act- 
ing under the direction of the same in res- 
pect of any act done in pursuance of exe- 
cution or intended execution of this Act 
or any rule, by-law, regulation or order 
made under it or in respect of any alleg- 
ed neglect or default in the execution of 
is Act, or any rule, by-law, regulation or 
order made under it until the expiration 


of one month after a notice has been deli- 


vered or left at the municipal office or at 
the place of abode of such officer, servant 
or person, stating the cause of action, the 
relief sought, and the name and the place 
of abode of the intending plaintiff; and the 
plaint shall contain a statement that such 
notice has been so delivered or left.” 

Section 197 Criminal Procedure Code 


eads; - 

“197 (1) When any person who is a 
Judge within the meaning of Section 19 of 
the Indian Penal Code, or when any magis- 
trate, or when any public servant who is 
not removable from his office save by or 
with the sanction of a State Government 
or the Central Government, is accused of 
any offence alleged to have been commit- 
ted by him while acting or orting to 
act in the discharge of his official duty, no 
court shall take cognisance of such offence 
except with the previous sanction...... a 
Section 80 C. P. Code uses the language 
“in respect of any act purporting to be 
done by such public officer in his official 
capacity”. Though these sections use 
different expressions, the central theme 
underlying all these sections is the protec- 
tion of or a prior requirement as to the 
notice to be given to the Government or 
officer or authority concerned as a condi- 
tion precedent to the institution of any ac- 
tion against the Government or the officer 
or the authroity, with reference to an act 
done or purported to be done by them, 
him or it, in the exercise of official duty 
or in official capacity. The question for 


LY 
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consideration in the present case is whe- 
ther the complaint given by the reon n 
herein can be said to be an act dons or 
purporting to be done under the Act. This 
question has to be answered with r2fer- 
ence to the powers, functions, duties and 
obligations of the respondent herein as the 
president of the Panchayat. 


In this context reference can be made 
to certain provisions contained in the Act 
itself dealing with the powers and funcions 
of the president. Section 83 of the Act 
provides that the President shall have full 
access to the records of the panchayat. 
Section 178 of the Act provides that the 
President, Executive authori and every 
member of a panchayat shall be liable for 
the loss, waste or misapplication of any 
money or other property owned bz or 
vested in the panchayat, if such loss vaste 
or misapplication is a direct ea ae 
of his neglect or misconduct. As faz as 
the present panchayat is concerned, there 
is no separate executive officer, anc by 
virtue of Section 40 Sub-section (2) the 
respondent himself, as the president of the 
panchayat, was the executive officer. A 
combined: reading of Section 33 and S. 173 
of the Act makes it clear that the respon- 
dent had a duty to protect the property 
and the records of the panchayat, and nce 
he found that the records were missing, 
certainly it was his duty, as the Pres*dent 
and executive authority of the panchayat, 
to make a report to his superior, namely, 
the Collector, so that he may protect him- 
self against any charge of negligence on 
his part and ‘invite the police to take u 
investigation into the alleged loss or heft 
of the records. Therefore, it is clear Iom 
the language of Ss. 38, 178 and 171 of the 
Act that the complaint given by the res- 
pondent herein was an act done or pur- 
orted to be done under the Act. The 
kad counsel for the appellant repeated- 
ly contended before me that when the act 
is done out of malice or without good ‘saith, 
the protection contemplated under S. 170 
would not be available to the presiient. 
There are more than one answer to this 
contention of the learned counsel. In the 
first place, there is no finding either: by 
the trial court or by the first appellate 
court that the act, namely, the complaint 
given by the respondent herein, was with- 
out good faith or was actuated by malice. 
As a matter of fact, the learned Dstrict 
Judge, who disposed of the appeal pro- 
ceeds on the basis that in view of the ad- 
mitted previous enmity betweén the parties, 
as soon as the records were found missing, 
the respondent hérein might have bona 
fide thought that it was the appellant and 
the other members who would have solen 
the records. Consequently, far from here 
being any finding of malice or wamt of 
good faith on the part of the respomdent 
in preferring the complaint, there is the 
finding that the respondent acted in good 
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faith in giving the complaint to the Collec- 
tor and marking a copy thereof to the 
District Superintendent of Police inviting 
the police to take up investigation into the 
alleged offence. 


Secondly, I shall also deal with the 
question of malice which the leamed coun- 
sel for the P argued, based upon 
the decision of this Court in Karuppanna 
Pillai v. Haughten, ILR 59 Mad 887 = 
(AIR 1986 Mad 547). In that case, a 
Bench of this Court was considering the 
effect of Sec. 350 of the District Munici- 
palities Act of 1920. In that particular 
case, the Chairman of the Municipality 
prosecuted a licensee for non-payment of 
the licence fee and the defence was that 
the Chairman of the Municipality had no 
right to prosecute the licencee for non- 
payen of the licence fee since the licence 
ee was not payable to the Chairman, but 
only to the contractor, as it had been 
farmed out by the Municipality to the 
contractor. It is in that context that the 
question had to be considered whether the 
case would fall within the scope of Sec- 
tion 350 of the District Municipalities 
Act, 1920 already extracted. With refer- 
ence to the language of Section 350 of 
the District Municipalities Act, and the 
facts of the case, King J. stated as follows: 


“Now the respondent in his own evi- 

dence in the suit now in question has ad- 
mitted that he knew that Section 844 did 
not authorise him to prosecute the appel- 
lant. It is found no doubt by the learn- 
ed District Judge that in the ordinary 
sense of the word there was no malice and 
that the motives of the respondent were 
good. But it is perfectly clear from his 
own evidence, and it cannot be challeng- 
ed, that the respondent was definitely 
aware that in filing this complaint he was 
doing something which the Act did not 
permit him to do. It seems to us then 
that the dictum of Blackburn, J. in Selmes 
v. Judge, 1871-6 QB 724 must be taken 
to apply to the facts of this case, and 
that it is impossible for the respondent to 
argue with any hope of success that, in 
authorising a prosecution which he knew 
he was not permitted to authorise, he was 
intending to execute any portion of the 
District Municipalities Act. It is impos- 
sible that anyone can intend to do a thing 
which he knows he is not doing.” 
It is against the background of this obser- 
vation and the language of Section 350 of 
th District Municipalities Act that decision 
has to be understood. 


From what I have stated with refer- 
ence to the facts of this case, the decision 
in TLR 59 Mad 887 = (AIR 1986 Mad 
547), can have no application to the pre- 
sent case. On the other hand, the deci- 
sion of the Supreme Court in Arulsawmi 
v. State of Madras, AIR 1967 SC 776, 
directly governs the present case. That 
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case dealt with the scope of Section 106 
of the Madras Village Panchayats Act, 1950 
(Madras Act X of 1950), which is in pari 
materia with Section 169 of the Act. In 
that decision, the Supreme Court referred 
to with approval the following statement 
of the Judicial Committee in Gill v. King 
AIR 1948 PC 128:— 


“In the consideration of Section 197 
much assistance is to be derived from the 
judgment of the Federal Court in 1939 
FCR 159 = AIR 1989 FC 48, Hariram 
Singh v. Emperor, and in particular from 
the careful analysis of previous aurhorities 
which is to be found in the opinion of 
Varadachariar, J. Their Lordships, while 
admitting the cogency of the argument 
that in the circumstances prevailing in 
India a large measure of protection from 
harassing proceedings may be necessary 
for public officials, cannot accede to the 
view that the relevant words have the 
scope that has in some cases been given 
to them. A public servant can only be 
said to act or to re aos to act in the 
discharge of his officia duty, if his act is 
such as to lie within the scope of his offi- 
cial duty. Thus, a Judge neither acts nor 
pepon to act as a foree in receiving a 

ribe, though the judgment which he de- 

livers may be such an act; nor does a 
Government medical officer act or purport 
to act as a public servant in picking the 
pocket of a patient whom he is examining, 
though the examination itself may be suc 
an act. The test may well be whether 
the public servant, if challenged, can 
reasonably claim that, what he does, he 
does in virtue of his office. Applying such 
a test to’ the present case, it seems clear 
that Gill could not justify the acts in res- 
ect of which he was charged as acts 
one by him by virtue of the office that 
he held. - Without further examination of 
the authorities their Lordships, 
themselves in general 
opinion of the Federal Court in the case 
cited, think it sufficient to say that in their 
opinion no sanction under Section 197, 
Cri. P. C. was needed.” 


(Underlining is mine). 
After extracting this observation, the 
Supreme Court proceeded to state: 


finding 


“It is not therefore every offence com- 
mitted by a public servant that requires 
sanction for prosecution under Section 197 
(1), Cri. P. C., nor even every act done 
by him while he is actually engaged in the 
performance of his official duties; but if 
the act complained of is directly concern- 
ed with the official duties so that, if ques- 


tioned, it could be claimed to have been 
done by virtue of the office, then sanction 
would be necessary. It is the quality of 


the fact that is important and‘ if it falls 
within the scope and range of his official 
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duties the protection contemplated by Sec- 
tion 197, Cri. P. C. will be attracted. An 
offence may be entirely unconnected with 
the ofhcial duty as such orit may be commit- 
ted within the scope of tbe official duty. 
en it is unconnected with the official 
duty there can be no protection. It is 
only when it is either within the scope of 
the official duty or in excess of it that 
the, ee is claimable.” (Underlining is 
mine). 
The Supreme Court further pointed out 
which is very important with reference to 
the context of Section 170 of the Act 
which we are considering:— 


“Section 106 of the Madras Act is 
similar in language to Section 197, Cri. 
P. C. and for the reasons already expressed 
we are of the opinion that the sanction of 
the State Government. was not necessary 
for prosecution of the appellant under Sec- 
tion 409, I. P. C?” 


From these decisions, it is clear that 
the test is, whether a public servant, if 
challenged, can reasonably claim that what 
he did was in virtue of his office. In this 
particular case, I have already referred to 
the status of the respondent as the Presi- 
dent of the Panchayat being also the Exe- 
cutive authority under Section 40 (2) of 
the Act,- and his duties and obligations 
with reference to Sections 88 and 178 of 
Having regard to these duties 
and obligations which the Executive Autho- 
rity and the President of the Panchayat 
have under the provisions of the Act, the 
complaint given by him on 26-2-1963 was 
certainly in his official capacity, and, 
therefore, will fall within the scope of Sec- 
tion 170 of the Act. The result of this is 
that the conclusion of the Courts below 
that a notice under that section is neces- 
sary for instituting the present suit is cor- 
rect. 


3. In view of this conclusion no 
interference whatever is called for with the 
decision of the Courts below and accord- 
ingly the second appeal fails and is dismis- 
sed. There will be no order as to costs. 
No leave. 


4, I may mention that the respon- 
dent remained unrepresented in this court. 
In view of the discussion regarding the 
scope of Section 170 of the Act, I request- 
ed Mr. Chidambaram, an advocate of this 
court, to help the court as amicus curiae 


and he has accordingly done so. There- 
fore, I record my thanks to him for the 
assistance rendered by hi as amicus 


curiae. 


Appeal dismissed. 
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= Kama alias Mahalakshmi Ammal, 
Appellant v. Krishnaswami Achari, Res- 
pondent. 

A. A. A. O. No. 142 of 1969, D/- 
80-4-1971, against decree of Dist. J., Rama- 
nathapuram at Madurai, D/- 14-4-1909. 

Hindu Marriage Act (1955), S. 9 (1) 
—— “Reasonable excuse” — What cœsti- 
tutes. 


The fact that the evidence addaced 
by the wife is not sufficient to sustain her 
plea of cruelty of the kind mentioned in 
S. 10 (1) (b) of the Act will not justify the 
court in awarding restitution against her. 
A woman of modern times is entitled to 
insist that her husband should treat her 
with dignity and self-respect befitting. the 
status of a wife and that her life with her 
husband will be peaceful and happy. Even 
if the husband satisfies the conditions sti- 
pulated in S. 9 (1) the Court will still nave 
a discretion to grant or deny the relief of 


restitution, depénding upon the cium- 
stances of each case, whether the mis- 
behaviour or misconduct of the hus sand 


is such as will entitle the wife to refuse 
to cohabit with him. ATR 1959 Punj 162 
and AIR 1962 Madh Pra 211 and AIR 
1965 Cal 162 and AIR 1969 Cal 477, Re- 
lied on. (Para 14) 


“When it has become a practical im- 
possibility for the parties to live together 
it will be totally improper to order re:titu- 
tion. (Para 16) 
Cases Referred: Chronological Paras 
AIR 1969 Cal 477, Bejoy v. Aloka 18 
AIR 1965 Cal 162, Rebarani v. Ashit 

Sen £, 18 
AIR 1962 Madh Pra 211 = 1961 

Jab LJ 1518, Alopbai v. Ramphal 

Kunjilal 11 
ATR 1959 Punj 162 = 61 Pun LR 

188, Gurdev Kaur v. Sarwan 

Singh IG 14 
AIR 1950 Bom 112 = 51 Bom LR 

811, Mallawa Siddappa v. Shid- 

dappa Bhimmappa 10 

S. Balathandopani, for Appellant; P. 
Balasubramaniam for A. Sundaram Iyer, 
for Respondent. 

JUDGMENT :— O. P. No. 98 of 
1962 out of which the appeal arises was 
instituted by the ronde babad Kri- 
shnaswami Achari against the appelant, 
hbis wife Kanna alias Mahalakshmi Anmal 
under S. 9 of the Hindu Marriage Ac for 
a decree for restitution of conjugal r ghts. 
The learned Subordinate Judge of Fama- 
nathapuram had decreed restitution; and 
on appeal the learned District Judge of 
Ramanathapuram had confirmed the said 
order. Hence the appeal by the wife. 


2. The marriage between the par- 


ties took place in the year 1951 and they 
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were both living a amicably in the 
adjacent houses divided only by a parti- 
tion wall and the appellant gave birth to 
two daughters, the last of whom was born 
in the month of Avani, 1959, in the house 
of the appellant’s parents. 


3. The —respondent-husband claims 
that, after the birth of the second child, 
the appellant did not go back to the res- 
poor house, as a result of a dispute 
etween her father and the respondent in 
respect of a partnership business which 
they were carrying on before. The res- 
ondent’s attempts to persuade the appel- 
ant a number of times from 1959 onwards 
to come and live with him have failed and 
the intervention of Saravana Perumal Pil- 
lai and two other gentlemen have also 
roved ineffective. Thereupon the respon- 
ent filed O. P. 84 of 1960 for restitution 
of conjugal rights and the appellant in 
her turn filed a suit for maintenance. The 
O. P. and the suit were however’ not pres- 
sed in order that the parties might try to 
find ways and means o setiling the dif- 
ference among themselves; but unfortu- 
nately the efforts have proved futile. 


4. The respondent has filed the 
present O. P. 99 of 1962 for restitution 
alleging that the appellant had, on the evil 
advice of her father, not rejoined him and 
that she had withdrawn herself from his 


society, without any reasonable excuse. 


5. The application is resisted by 
the appellant on various grounds. It is 
alleged that, as a result of the misunder- 
standing which arose between the respon- 
dent and her father in respect of the 
partnership business, the respondent was 
ill-treating her and was compelling her to 
execute in his favour a settlement of all 
the properties which she had obtained from 
her father; and as she refused, he quarrel- 
led with her frequently and finally drove 
her out of his house and she apprehended 


danger to her life if she went back to the 


respondent. The respondent was also 
keeping one Ramasubbammal as his con- 
cubine and was, besides, addicted to liquor 
and gambling. Further her state of health 
was such that she could not have conjugal 
relationship with the respondent without 
danger to her life. 

6. I may straightway dispose of 
the plea that the respondent was keeping 
Ramasubbammal as his concubine and was 
also addicted to liquor and gambling. It 
appears to me clear that these contentions 
are false and have been thought of at this 
belated stage with a view to reinforce her 
contention of cruelty. 


xX xX AX 
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7. Tt is seen that, in spite of her 
bad health since the birth of the first child, 
the appellant had cohabited with the res- 
pondent and had produced a second child 


248 Mad. [Prs. 7-11] 


subsequently; and it is not ne ested that 
the delivery of the second child had wor- 
sened her physical condition or had en- 
dangered her life. It appears to me that 
the doctor R.W. 7 had taken an unneces- 
sarily gloomy picture about the physical 
condition of the appellant. 


8. I shall now refer to the law on 
the subiect. S. 9 of the Hindu Marriage 
Act, 1955 is worded thus: ; 

“9 (1). When either the husband or 
tbe wife has, without reasonable excuse, 
withdrawn from the society of the other, 
the aggrieved party may apply, by peti- 
tion to the district court, for restitution 
of conjugal rights and the court, on being 
satishied of the truth of the statements 
made in súch petiton and that there is no 
legal ground why the application should 
not be granted, may decree restitution of 
conjugal rights accordingly. i 

(2). Nothing shall be pleaded in an- 
swer to a petition for restitution of conju- 
gal rights which shall not be a ground for 
judicial separation or for nullity of marri- 
age or for divorce.” l 


9. S. 23 -(1) provides that, in any 
proceeding under the Hindu Marriage Act, 
whether defended or not, the court shall 
decree the relief prayed for, if any of the 
grounds for granting relief exists and the 
petitioner is not in anyway taking advan- 
tage of his or her own wrong or disability 
for the purpose of such’ reliefs; and S. 28 
(2) states that, before ete to grant 
any relief under the Act, it shall be the 
duty of the court in the first instance, in 
every case where it is possible so to do 
consistently with the nature and circum- 
stances of the case, to make every endeav- 
our to bring about a reconciliation be- 
tween the parties. 


10. In Gurdev Kaur v. Sarwan 
Singh, AIR 1959 $on] 162, Grover, J., (as 
he then was) has held that, although sub- 


section (2) of Section 9 of the Hindu Mar-- 


riage Act confines the pleas in defence 
only to those grounds which can be taken 
a fA Sections 10, 12 and 18 of the Act, 
sub-section (1) itself lays down certain con- 
ditions which must be fulfilled before a 
decree can be granted, that the first re- 
quirement of sub-section w seems to in- 
corporate the rule accepted in English law 
that, while granting restitution, it has to 
be seen whether the respondent has a rea- 
sonable cause for leaving the petitioner 
and the court has discretion to refuse re- 
lief if reasonable cause exists even in the 
absence of matrimonial offence, that the 
test, however, as to what constitutes rea- 
sonable cause would vary with the circum- 
stances of each case and that it will have 
to be applied in the changed social condi- 
tions as they obtain today and not with 
the rigid background of the tenets of the 
old texts of Manu ‘or other Hindu 
ivers. The Tane ad eh 

served that, where the 


law 
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of conduct which falls short ‘of legal 
cruelty in the sense that it is not cruelty 


of the kind mentioned in Section 10 (1) 
(b) of the Hindu Marriage Act, but his 
misbehaviour or misconduct is such that 
the wife is fully justified in separating her- 
self from him, the husband cannot suc- 
ceed in his petition under Section 9, as it 
will not be possible for the court to say 
that the wife has withdrawn herself from 
his society without reasonable excuse, and 

at, in a case of that nature, the petition 
shall fail not because of any defence set 
up by the wife under Section 9 (2) but 
it cannot succeed ‘on account of the non- 
fulfilment of one of the essential ingredi- 
ents of sub-section (1) of Section 9. He 
has also further observed that, if the peti- 
tioner has by his own misdeeds forced his 
spouse ‘to Jeave -him, he cannot be allowed 
to fake advantage of his own wrong and 
ask for the assistance of the court to per- 
petuate his own wrong doing. The leam- 
ed Judge has quoted Mallawa Siddappa v. 
Shiddappa Bhimmappa, AJR 1950 Bom 
112 in which it was observed that, if on 
equitable grounds it is found that the’ con- 
duct of the husband is such that the wife 
consistently with her self-respect and with 
due regard to her position: as a wife can- 
not live in the house of her husband, she 
can claim separate maintenance, and has 
observed that the case, among other things, 
deciding what is justifiable cause under 
the Hindu Married Women’s Rights to 
Separate Residence and Maintenance Act, 
1946 would. become relevant and helpful 
for deciding the meaning of the expression 
“reasonable excuse” under Section 9 (1) of 
the Hindu Marriage Act. 


11. In Alopbai v. Ramphal ‘AIR 
1962 Madh Pra 211, a Division Bench of 
es Pradesh High Court has observed 

us: 


“Under sub-section (1) of Section 9 
the court must be satistied that the hus- 
band or the wife has, without reasonable 
excuse, withdrawn from the society of the 
other, that the statements made by the 
petitioner under Section 9 are true, and 
that there are no legal grounds for refus- 
ing the application. Even when these con- 
ditions are satisfied, it is in the discretion 
of the court whether or not to pass a de- 
cree for restitution of conjugal rights. The - 
discretion given in passing a decree for 


_ restitution of conjugal rights has to be exer- 


cised very cautiously and after deliberation. 
A decree for restitution of nee rights 
presupposes that the parties will make an 
endeavour to live together peacefully and 
happily. Where the circumstances of the 
case disclose that there is no possibility of 
the parties living together ever in a state 
of happiness, a decree for restitution of 
genie rights would be unjustified. In 
marital matters it is the attitude of the 
mind and the feelings that count and no 
decree of the court can force the parties 
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to live together. It is because of this hat 
Section 23 (2) provides that, before grant- 
ing any relief under the Act, it shall be 
the duty of the court in the first instance 
to make every endeavour to bring akout 
a reconciliation between the parties. Sec- 
tion 23 (1) also enjoins that in any pro- 
ceedings under the Act, whether defended 
or not, if the court is satisfied with regard 
to the point enumerated therein, then and 
then alone but not otherwise the ccurt 
shall decree the relief claimed”. 


12. In Sm. Rebarani v. Ashit fen, 
AIR 1965 Cal 162 a Division Bench of 
the Calcutta High Court has laid emrha- 
sis upon the fact that the court can decree 
restitution only in case the husband tuc- 
ceeded in satisfying the requirements of 
sub-section (1) of Section 9 and that the 
failure of the wife to substantiate her de- 
Fences open to her under sub-section (2) 
of that section will not be of any serbus 
consequence. The learned Judges have 
observed that, in that case, the husband 
has pledged his own oath for proving that 
he made attempts to bring back his wife, 
but those attempts were  unsucceszful 
either because of the wife’s father’s or be- 
cause of the wife’s own attitude, that he 
himself stated that those attempts were 
made by himself and also through -wo 
other persons, Malay and Sing, that aei- 
ther of those two persons was, however, 
examined by the husband and that no ex- 
planation appeared on the record for their 
non-examination and that, in those circam- 
stances, it is difficult to accept the tus- 
band’s uncorroborated testimony on the 
above points and that, if that evidence be 
not accepted or accepted as sufficient to 
prove that the husband made attempts to 
ring back the wife, his case that the wife 
was staying away without reasonable cause, 
which it is incumbent upon him to prove 
under sub-section (1) of Section 9, would 
fail. The learned {nose have further əb- 
served that the allegation of cruelty and 
torture made by the husband in that case 
was only by way of an additional or aler- 
native defence, and would not, necessarily, 
affect the above position. 


13. In Bejoy v. Aloka, ATR 1869 
Cal 477, a Division Bench of the Calcutta 
High Court has observed that the ccurt 
may decree restitution of conjugal  rigats, 
not that it must, as is the mandate of Sec- 
tion 9 ae rovided that the spouse zan 
successfully claim (1) that the wife Aas 
without reasonable cause, withdrawn Łer- 
self from his society, (2) that the ccurt 
was satisfied about the truth of the stcte- 
ment made in the petition for restitution 
of conjugal rights and 6) that there was 
no legal ground why such petition shold 
not be granted and that this was indepen- 
dent of the pleas available to wife under 
Section 9 (2). The learned Judges have 
relied upon the decision of a Divison 


et we 
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Bench of the Calcutta High Court in AIR 
1965 Cal 162 cited above where the de 
fence of the wife as to cruelty and torture 
was disbelieved and yet the husband’s 
petition for restitution of conjugal rights 
failed because of his failure to prove that 
he made attempts to bring back the wife 
to the matrimonial home. The learned 
Judges have observed that the allegation 
made by the husband in the petition that 
Aloka had left the matrimonial home to- 
wards the first week of May, 1958, the 
truth being that he himself took her to 
her mother’s place for confinement and 
that would not amount to leaving the 
matrimonial home with the intention of 
deserting the husband. The learned Judges 
have further observed that the petition 
did not contain any reference to false and 
reckless allegations made against the wife 
and his people proved by the letters which 
the learned Judges have reviewed in that 
judgment and that the court was satisfied 
that the statements made in the petition 
were false. 


14. The Jaw is thus clear. In an 
action by the husband for restitution of 
nee rights against the wife, the latter 
will be entitled to urge in answer only 


_those grounds which can be urged in sup- 


port of an application for judicial separa- 
tion or divorce or for declaration that the 
marriage was null and void. Failure on 
the part of the wife to substantiate her 
defences will not however entitle the hus- 
band to judicial separation automatically. 
The Court will normally order restitution 


(1) if he proves that the wife has, without 


reasonable excuse, withdrawn from his so- 
ciety, (2) if statements made by him in the 
application are true and (8) if there is no 
legal ground why his prayer should not 
be granted. The question whether the 
wife had or had not a reasonable excuse 
for withdrawing herself from the society 
of her husband will depend upon the cir- 
cumstances of each case. The hot that the 
evidence adduced by the wife is not suf- 
cient to sustain her plea of cruelty of the 
kind mentioned in Section 10 (1) (b) of 
the Hindu Ma iage Act will not justify 
the. court in awarding restitution against 
her. A woman of modern times is entitl- 
ed to insist that her husband should treat 
her with dignity and self-respect befitting 
the status of a wife and that her life with 
her husband will be peaceful and happy. 
Times have radically changed and modem 
husbands can no longer expect the for- 
bearance, patience and complete efface- 
ment of personality shown by the legend- 
ary Arundhahadhis; and as observed by 
Grover, J., (as he then was) in Gurdev 
Kaurs case, AIR 1959 Punj 162 cited 
above, it will be totally inappropriate’ to 
apply the standard expected by Manu or 
other ancient Hindu law givers in deter- 
mining what would constitute reasonable 
cause in modern times. Even if the hus- 
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band satishes the conditions stipulated in 
Section 9 (1) of the Hindu Marriage Act, 
the court will still have a discretion to 
grant or deny the relief of restitution, de- 
pending upon the circumstances cf each 
case, whether the misbehaviour or mis- 
conduct of the husband is such as i 
ee the wife to refuse to cohabit with 


15. In applying these principles I 
have come to the conclusion that the ap- 
pellant is justified under the circumstances 
in refusing to go back and live with the 
respondent. No doubt, I have upheld the 
finding of the' courts below that the con- 
duct of the respondent would not amount 
to cruelty justifying any apprehension that 
the appellant’s life will be in jeopardy, if 
she has to revert back to marital life. The 
appellant’s story that the respondent had 
beaten or pulled her by the hair and vio- 
lently pushed: her out of the house is not 
substantiated and appears to be exaggerat- 
ed. Nor am I impressed with her case 
that her poor health would not permit her 
to resume cohabitation with the respon- 
dent without jeopardising ber life. I am, 
however, clear that the conduct of the res- 
pondent has made- it impossible for her to 
expect a quiet, care free and happy life 


any more in house. Admittedly the 
respondent has been ousted from_ the 
artership business with the appellant's 


ather, evidently started by the latter with 
a view to help the respondent; and the 
feelings between the ge ero and the 
appellant’s father are admittedly bitter’ to 
e extreme. The respondent has conced-~ 
ed that he has sold. away a house and a 
shop even against the advice of h’s father 
and it is not improbable that he had been 
pestering the apao ani as claimed by her 
to settle her valuable properties on i 
and that she had, ignoring his protest, 
settled the same on their children. It 
must be remembered that it was the appel- 
lant who had first sought the assistance 
of the court by filing the suit O. S. No. 
122 of 1960 in the court of the District 
Munsif, Sathur claiming maintenance for 
herself and her children. The plaint Ex. 
A-4 was eh dale on 6-7-1960 and was 
presented before the court on 
The notice Ex. A-2 sent by the respondent 
herein calling upon the appellant to re- 
sume cohabitation with him is dated 11-7- 
60; and it can therefore be presumed that 
the respondent had been stirred into action 
for the first time only on coming to know 
about the suit for maintenance referred to 
above. The reply Ex. A-3 was sent by 
the appellant on 25-7-1960. In the reply 
notice she had definitely averred that, be- 
cause of the ill-feeling between her father 
and the respondent, the respondent had 
ill-treated her and because she refused to 
transfer the sap mie: in his name, ulti- 
mately aed er out of the house. I 
am satisfied that the notice Ex. A-2 sent 
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respondent had been 


8-7-1960. 
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by the respondent and O. P. No. 84/60 
subsequently filed by the respondent have 
been resorted to as a counterblast to the 
appellant’s suit for maintenance. 


16. I am prepared to believe the 


‘appellant and her witnesses when they say 


that she returned to the respondent's house 
a month after her delivery in Avani 1959; 
and it sounds extremely possible that the 
nagging and fre- 
quently worrying the appellant to comply 
with his demand for settling her properties 
in his favour. Admittedly he is chagrined 
against the appellant’s father because of 
his severence Bon the partnership busi- 
ness and it is extremely likely that he 
transferred that bitterness which he had 
entertained towards the father to the 
daughter. The relationship between _ the 
parties appears to have been strained to 
the breaking point and this is clear from 
the fact that, even after the parties had 
mutually withdrawn the O. P. proceedings 
and the suit for maintenance, the appel- 
lant has refused to go back to the respon- 
dent’s house. It is obvious that the at- 
tempt at negotiation had borne no fruit 
at all and it is not disputed that after the 
first round of the bout the parties have 
resumed their fight by the respondent insti- 
tuting the present O. P. and the appellant 
instituting a second suit O. S. No. 148 of 
1961 for the maintenance of her children. 
It is obvious that it has become a practical 
impossibility for the parties to live toge- 

er and I am satisfied that it will be 
totally improper, under the circumstances, 
to order restitution. 

17, In the result, the appeal is 
allowed and the orders of the courts below 
are set aside. O. P. No. 99 of 1962 filed 
by the respondent for restitution of conju- 
pal rights is dismissed. Each party will 

ear his or her own costs throughout. 
Appeal allowed. 
fect 
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K. Subramania Iyer and another, Ap- 
ponte v. Olaganathan Pillai and another, 
espondents. 


A. A. A. O. No. 85 of 1968, D/- 
8-4-1971, against order of Sub-J., Thanja- 
vur, D/- 19-2-1968. 

C. P. C., S. 64 — Continuance of at- 
tachment. 

When parties are prevented from do- 
ing a thing in Court on a particular day, 
not by any act of their own, but by the 
act of the Court itself, they are entitled 
to do it at the first subsequent opportunity. 
(Case law discussed). (Para 8) 


Thus when an attachment of property 
is made for a period of three months and 
ONONO ONNEN IIOP HAA UN RAN, 


KO/AP/F792/71/MVJ, | 


(d 


m 


a 
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this period expires when the Court is clos- 
ed for vacation the Execution petition fl- 
ed on the day when the Court reopened 
is within time and the attachment ccuti- 
nues and alienation of property by jrdg- 
ment-debtor during such subsistence of at- 
tachment is ineffective (Para 8) 
Cases Referred: Chronological Paras 
{1968) S. A. No. 698 of 1968, D/- 
25-1-1968 (Mad), Errachi Reddiar 
v. Vellaya Nadar 
(1968) L. P. A. No. 89 of 1968 
(Mad), Vellaya Nadar v. Errachi 
Reddiar 
AIR 1962 Mad 383 = (1962) 2 Mad 
LJ 132, Kuppuswami v. Rangai 
Goundan 
AIR 1925 Mad 748 = 48 Mad LJ 
596 = 21 Mad LW 469, Sankaran 
Unni v. Raman 
(1898) ILR 22 Mad 179 = 8 Mad 
LT 265, Sambasivachari v. Rama- 
sami Reddi 
(1891) ILR 18 Cal 281, Shooshee 
Bhusan Rudra v. Gobind Chunder 


Roy 
(1891) ILR 18 Cal 63], Peary Mohun 
Aich v. Ananda Charan Biswas 


B. Motilal Jain, for Appellants; K, 
Raman, for Respondents. 


JUDGMENT :— This second appeal 
arises out of proceedings in execution of 


`a decree in O. S. No. 12 of 1959 on che 


file of the Subordinate Judges Cowrt, 
Thanjavur, in so far as it related to ccsts 
of Rs. 5,080.50. E. P. No. 42 of 1965 
was filed by the two decree-holders, name- 
ly, K. Subramania Iyer and K. Gopal- 
swamy Iyer. But K. Gopalswamy  I-er 
died, leaving as his legal representative G. 
Krishnamani. Because the legal repres2n- 
tative had to be impleaded and the encum- 
brance certificates were not yet ready, on 
behalf of K. Subramania Iyer, the other 
decree-holder it was represented that -he 
execution petition might be closed. Order 
was accordingly passed by the executing 
court on 9-3-1965: 

“E. P. dismissed. Attachment to cen- 
tinue for three months.” 


3. E. P. No. 480 of 1965 was Hl- 
ed on 14-6-1965 on the date of the -e- 


opening of the Court after the summer 
recess, but without any prayer for fresh 
attachment. It was filed by K. Subransa- 


nia Iyer and G. Krishnamani, the lezal ze- 
presentative of the other decree-holder. In 
the meantime, on 30-5-1965 under Exhioit 
A-1, the property which had been attach- 
ed in E. P. No. 42 of 1965, was purchased 
by one Olaganatha Pillai from the jucg- 


ment-debtor, Mariappa Maniagar; that is to 


say, by a private sale. The private pur- 
chaser, Olaganatha Pillai, fled E. A. No. 
686 of 1966 for a declaration that.the pro- 
erty which he had purchased was rot 
fable for attachment and sale in execution 
of the decree. The contention was tkat 
the attachment ordered in E. P. No: 4% of 
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1965 had come to an end on 9-6-1965, 
that the next execution petition (E. P. No. 
480 of 1965) was filed on 146-1965 with- 
out a prayer for fresh’ attachment, that 
consequently it was not maintainable, that 
there was no earlier attachment which 
could be availed of and that the sale on 
80-5-1965 would therefore be valid against 
the decree-holder. 


3. This eee was resisted on 
the ground that by virtue of Section 64 
of the Civil Procedure Code, the purchase 
made on 30-5-1965 was void against the 
decree-holder because the order of attach- 
ment mace in E. P. No. 42 of 1965 was 
subsisting on 80-5-1965. It was further 
urged that because the court was closed 
on 9-6-1965 (the date of the expiry cf the 
period of three months from 9-8-1965) the 
earliest date on which the decree-holders 
could have filed the execution petition was 
14-6-1965 and that, therefore, the execu- 
tion petition was maintainable. 


A, The learned District Munsif re- 
jected the above defence observing thus: 

“The attachment was ordered to con- 
tinue only for a period of three months 
and the attachment ceased on the expiry 
of the said period of-three months. The 
decree-holders ought to have taken steps 
sufficiently in advance to continue the at- 
tachment. The attachment would have 
been in force only for a period of three 
months after 9-3-1965 and it is not possi- 
ble to hold, that the attachment would 
have continued until the re-opening dav. 
Since the attachment had ceased, the de- 
cree-holders had nothing to enforce under 
the said attachment. The petitioner has 
therefore acquired a valid title even though 
is purchase was during the substance of 
the attachment. The proprety was not 
subsequently attached.” 
The learned Subordinate Judge agreed with 
the learned District Munsif and dismissed 
the appeal of the  decree-holder. Hence 
this further appeal. 


4A. Section 64 of the Civil Proce- 
dure Code states: 

“Where an attachment has been made, 
any private transfer or delivery of the pro- 
perty attached or of any interest therein 
and any payment to the jfudgment-debtor 
of any debt, dividend or other moneys con- 
trary to such attachment, shall be void as 


against all claims enforceable under the 
attachment.” 
It seems to me that the orders of the 


Court below cannot be upheld. Under the 
order dated 9-3-1965 made in E. P. No. 
42 of 1965 the attachment was in force 
from 9-8-1965 till 9-6-1965. The aliena- 
tion under Exhibit A-1 was during that 
period and hence Section 64, C.P.C. would 
clearly come into play, and the alienation 
is void against the claim enforceable under 
the attachment effected in E. P. No. 42 of 
1965. No doubt that attachment was 
ordered to be-in force only for three 
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months and the period of three months 
would have expired on 8-6-1965, but the 
Court was closed for summer vacation on 
that day and it reopened only on 14-6- 
1965,. and the decree-holder filed E. P. 
No. 480 of 1965 on 14-6-1965. 

5. Tt is a recognised principle of 
law that when an act has to be done on 
or before a certain date and the Court is 
closed on that date, the party could do 
the act or take a step or file an applica- 
tion on ‘the next working day. I shall 
presently refer to the decisions in which 
this. principle has been laid down. This 


l panpe is apart from Section 4 of the. 


imitation Act (Act 86 of 1968), Section 
10 of the General Clauses Act X of 1897 
or Section 11 of Madras General -Clauses 
Act 1 of 1891. On this principle it fol- 
lows that E. P. No. 480 of 1965 was filed 
during the continuance of the attachment 
made by the order dated 9-8-1965 in E. P. 
No. 42 of 1965 and the - decree-holders 
could: therefore avail themselves of the 
rae eachnent effected in E. P. No. 42 
of 1965. 


6.. In Sambasivachari v. Rama- 
sami Reddi, (1898) ILR 22 Mad 179, 


some suits were filed by ryots (tenants) to 
set aside a distraint under Section 15 of 
the Rent Recovery Act (Madras), 1865 „on 
the ground that no proper patta had been 
tendered by the defendant (landlord). The 
suits had to be filed within thirty days 
but they were in fact filed on the thirty- 
first day after the distraint, the reason be- 
ing that the thirtieth day was a Sunday, 
when.the Court was closed. The objection 
as to limitation was overruled by the trial 
Court but was upheld by the District 
Judge on appeal. In the further appeal 
the decree of the District Judge was vre- 
versed. The learned Judges recognised 
_ that the provisions of the then Limitation 
Act did not apply to extend the ime of 
thirty days and that Section. 10 of the 
General Clauses Act (Act 10 of 1897) of 
Section 11 of the Madras General Clauses 
Act (Act 1 of 1891) were also not appli- 
cable because they did not refer back to 
acts of the year 1865. The Bench how- 
ever observed: 


“But there is a general principle of 
law which has been recognise in two 
recent cases by the High Court of Cal- 
cutta Shooshee Bhusan Rudro v. Gobind 
Chunder Roy, (1891) ILR 18 Cal 231 and 
Peary Mohun Aich v. Anunda Charan Bis- 
was, (1891) ILR 18 Cal 631 at p. 634 that 
‘where parties are prevented from doing a 
thing in Court on a particular day not by 
any act of their own, but by the act of 
the Court itself they are entitled to do it 
at the first . subsequent opportunity,’ 
Peary Mohun Aich v. Anunda Charan Bis- 
was, (1891) TLR 18 Cal 681 at p. 636. 
We see no reason why this coo. should 
not be followed in cases like the present 
when it has been adopted as a rule of 


Court was closed. The 


for decision 


‘of 1908, an execution petition could 
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law in cases to which the Limitation Act 
and General Clauses Act apply.” 
In (1891) ILR 18 Cal 281 a sale took 
place under the Bengal Tenancy Act and 
the judgment-debtor applied to the Munsiff 
to have the sale set aside by depositing 
the prescribed amount. The application 
had to be filed within thirty days, but the 
thirtieth day fell on a Sunday when the 
application was 
filed the next day. The learned Judges 
observed: | 

. “The question, therefore that arises 
is, whether, when a fixed 
period is given to do a -certain act, and 
the person bound to perform it is, from 
no act of his own, but from some act or 
order of the Court, prevented from carry- 
ing it out, he gets the advantage of the 
next open day.” 

After referring to some decisions, the 
learned Judges finally held that the parties 
were entitled to do the act on the first 
opening day. The learned Judgés ob- 
served: . 

“That principle has now been express- 
ly incorporated in the new Act and one 
of the questions we have to decide is, 
where there is an express mention of such 
a right in Section 66, and no express men- 
tion in Section 174, there was any inten- 
tion of the Legislature to change the law 


as it was understood at the passing of the - 


Act. We. think not. Section 66 made no 
change. The Law is the same now as it 
was before.” . Rte og 
Peary Mohun Aich v. Anunda Charan Bis- 
was, (1891) ILR 18 Cal 631 was a similar 


-case where under Section 230 of the then 


Code of Civil Procedure (Act 14 of 1882) 
corresponding to- Section 48 of the Code 
not 
be filed after more than 12 years. | The 
last date of limitation fell during the vaca- 


tion and the execution petition was filed 
on the opening date. It was held by 
the Courts below that Section 5 of the 


Limitation Act of 1877 prevented the ap- 
plication from being barred. It was urged 
in the High Court that Section 5° of the 
Limitation Act. was not applicable so as 
to modify the strict provisions of Section 
230 of the Code of Civil Procedure. The 
learned Judges however held: 

“Whether that be so or not,- it seems 
to us that the decree-holder is entitled to 
the benefit of the rule laid down in that 
section upon the broad principle referred 


to in the case of (1891) ILR'18 Cal 281, © 


that where the parties are prevented from 
doing a thing in Court on a particular 
day, not by any act of their own, but by 
the act of the Court itself, they are entitled 
to do it at the first subsequent opportu- 
nity.” 

They then referred to other cases in which 
the principle had been applied. 


fa In Sankaran Unni. v, Raman, 
48 Mad LJ 596 = 21 Mad LW 469 = 


we 
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(AIR 1925 Mad 748) a compromise de- 
cree ee that the defendants we-e to 
pay e plaintiff a certain amount on or be- 
fore a fixed day and on default the whole 
amount claimed by the plaintiff with costs. 
The date fixed fell within the mid-sum- 
mer recess of the Court, and the plaintiff 
deposited the money in Court on ths re- 
opening date. It was held that under 
Order 21, Rule 1 the plaintiff had the 
option either to pay the money ta the 
arty in person or to deposit it into Court 
and the deposit made on the reop2ning 
day was sufficient compliance witk the 
terms of the decree. The Court observed: 


“It is quite true that the General 
Clauses Act deals with the general rules 
of construction of statutes and the words 
of Section 10 can hardly be applied to a 
case, where a certain thing is directed to 
be done by a decree of Court. But as 
pointed out in (1898) ILR 22 Mad 179 = 
8 Mad LJ 265 there is a generally recog- 
nised principle of law, under which par- 
ties, who are prevented from doing a thing, 
not by any default of their own, btt by 
the Court itself, are entitled to do +, at 
the first subsequent opportunity. That is 
the general principle of equity, quite apart 
from the terms of Section 10 of the Gene- 
ral Clauses Act. In fact Section 10 is bas- 
ed upon that principle. In this case the 
defendant had the option to pay eithsr to 
the plaintiff directly, or into Court. He 
was entitled to choose between the two. 
He was prevented from paying into Court 
because the Court was closed on the due 
date. His payment therefore on the re- 
opening day must, I think, be held t be 
sufficient compliance with the terms o7 the 
decree. In this view, the order of the 
lower Court must be set aside and th2 re- 
vision petition should be allowed.” 


8. The principles laid down in 
these decisions will apply in this case ‘and 
accordingly the attachment in E. P. No. 42 
of 1965 could be availed of by the decree- 
holders. The purchase by Olaganatha Pil- 
lai was during the subsistence of th: at- 
tachment and is not valid against the de- 
cree-holders. 


9. Mr. K. Raman, learned wannsel 
for the respondent cited the decisior in 
Kuppuswami v. Rangai Goundan, 1962-2 
Mad L] 182 = (AIR 1962 Mad 383) and 
the unreported decision of Natesan, * in 
Errachi Reddiar v. Vellaya Nadar, S. A. 
No. 698 of 1963, D/- 25-1-1968 (Mad) 
(Pending in L. P. A. No. 89 of 1968 (Mad), 
Vellaya Nadar v. Errachi Reddiar), But 
those cases are distinguishable be2ause 
there was a break after the period cf at- 
tachment in the prior execution etition 
ceased and the next E. P. was filed only 
after an interval. There was no question 
in those cases of the Court being closed 
and the decree-holder filing the next exe- 
cution petition. on the next working day- 
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In 1962-2 Mad LJ 182 = (AIR 1962 Mad 
888), E. P. No. 201 of 1953 was closed 
on 9-1-1954 because of the Moratorium 
Acts and the Court made a specific order 
directing the attachment to subsist for one 
year, that upto 9th January, 1955. The 
next execution petition was filed long after 
9th January, 1955, and that was why it 
was held that the attachment was not sub- 
sisting. The position was similar in S. A. 
No. 698 of 1968. 


10. The appeal is accordingly al 
lowed with costs in the Courts. E. A. 
No. 686 of 1966 will stand dismissed and 
the decree-holder will be entitled to pro- 
ceed in execution. 

li. No leave. ` 

Appeal allowed, 
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_ Amirthalinga Pandarathar and another, 
Appellants v. Kesavachariar, Respondents. 


Second Appeal No. 251 of 1969, D/- 
5-8-1971, against decree of Sub-]., Chi- 
dambaram in A. S. No. 6 of 1968. 


_ Madras Cultivating Tenants Protection 
Act (25 of 1955), Ss. 2 (aa), 2 (e) — Les- 
see of mortgagee, if can claim right of 
cultivating tenant under the Act. 


The definition of ‘landlord’ is wide 
enough to include the mortgagee also who 
has a right to evict the tenant from the 
pee Although a person has got the 
lease from usufructuary mortgagee in the 
course of prudent management even then 
such a lessee is not entitled to claim the 
rights of the “cultivating tenant” as against 
the mortgagor subsequent to the redemp- 
tion of the mortgage. He cannot get. the 
benefit under the Act. View in (1966) 79 
Mad LW 440, Followed although doubted. 
Case law discusssed. (Paras 27, 28) 


Cases Referred: Chronological Paras 


(1969) 82 Mad LW 589 = (1969) 
2 Mad LJ 626, Lakshmiammal v. 


Sirakamu MNatesan 12 
AIR 1966 SC 1721 = 1966-3 SCR 
676, Prabhu v. Ramdeo — 25 


(1966) 79 Mad LW 440 = (1966) 2 
Mad LJ 49, Mangalathachi v. Kal- 
yanasundra Mudaliar 14, 21, 26, 28 
AIR 1964 SC 1820 = (1968) 2 SCJ 
450, Dahyalal v. R. M. Abdul 
Rahim 14, 24, 25, 26 
1963-1 Mad LJ 859 = 76 Mad LW 


893, Kathaperumal v. Muthiah 3 B 
AIR 1962 Mad 219 = 1962-1 Mad 

LJ 198, Thirumalai Iyengar v. 

Subba Raja Il 
BP/BP/A628/72/SSG 
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AIR 1961 Mad 289 = (1960) 2 Mad 
LJ 477, Subramania Mudaliar v. 
_ Ammapet Co-op. Society 10 
(1961) 1 Mad LJ 217 = 74 Mad LW 
117, Ganpathi Iyer v. Ayyakannu 
20, 21, 26 
(1959) I Mad LJ 25 = 1959 Mad 
_ WN 30, Ramasami Naidu v. Maru- 
daveera Moopan 


16, 21, .26 
(1958) S. A. No. 1091 of 1959 and 
CRP No. 264 of 1958 (Mad) 28 
AIR 1957 Mad 186 = (1956) 2 j 
Mad LJ 578, Govindaraj v. Kanda- 
swami Goundar ; 9, 10 
AIR 1956 SC 805 = 1956 -SCR 1, 
Harihar Prasad v. Deonarain 


Prasad 
ATR 1952 SC 205 = 1952 SCR 775, 
Mahabir Gope v. Harbans Narain 


22, 
AIR 1930 PC 57 (1) = 58 Mad LJ 
7, Pir Siddik Md. Shah v. Mt. 
Saran i ; 8 
R. Gopalaswami Iyengar, for Appel- 
lants; K. Sarvabhauman and T. R. Mani, 
for Respondent. 


JUDGMENT:— The defendants are 
the appellants.. The suit was for posses- 
sion and past and future mesne profits. The 
facts leading to this appeal are: The 
properties in plaint A and B schedules in 
Maduranthaganallur belong to the plaintif 
who was cultivating the same personally. 
Under the original of Ex. A-I, registration 
copy of the mortgage deed, dated 2-9-1962, 
he usufructuarily mortgaged the A sche- 
dule properties consisting of three items, 
measuring 1.93 acres, to his sister Thanga- 
mmal of Kammapuram, 16 miles awav from 
the suit village. The first defendant who 
was working as kariasthar under the piain- 
tiff and whose services were terminated in 
the beginning of 1962 due to faction.in the 
village took the lands usufructuarily mort- 
gaged to the sister of the plaintiff, viz, the 
A schedule lands, on lease; and cultivated 
the same. Then he trespassed into the 
B schedule lands taking advantage əf the 
a that he was a lessee of the A schedule 
ands. 
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The said usufructuary mortgage was 
discharged on 8-10-1965 but the first de- 
fendant who was cultivating the lands of 
the A schedule as lessee under the usufruc- 
tuary mortgagee and the B . schedule lands 
as trespasser did not surrender possession 
of the land to the plaintiff in spite of 
notice, claiming that he was a _ cultivatin 
tenant under him in respect of the thi 
item in the A schedule, i. e, 72 cents, 
having taken it on waram seven- years prior 
to the issue of the notice under Ex. A-2 
dated 31-10-1966. The second defandant 
claimed to be the cultivating. tenant of the 
remaining two items in the A schedule, 
i.e., items 1 and 2, measuring 2.21 acres, 
and the only ohne item in the B schedule 
measuring 99 cents since 1961, having 
taken it on waram from the plaintiff in 


A.L R. 


fasli 1370. The plaintif denied the claims 
of the defendants that they were cultivat- 
ing the lands under him on waram basis 
or otherwise, and stated that' he was en- 
titled to possession of the suit properties. 


2. The trial Court found that the 
first defendant was cultivating the A sche- 
dule properties under the mortgagee, Than- 
gammal, that he was not cultivating item 8 
of the A schedule under any tenancy 
agreement, under the plaintif from fasli 
1869 onwards on waram basis, that the 2nd 
defendant was not cultivating items 1 and 
2 of the A schedule and the B schedule 
property under tenancy agreement with the 
plaintiff from fasli 1870 on waram basis, 
that there was no arrangement between 
the plaintiff and defendants, that the defen- 
dants were not cultivating tenants entitled 


to the benefits of Act XXV of 1955, that. 
the Court of the District Munsif, Chidam-- 


baram, had jurisdiction to 

that the plaintiff was eniitle 
of the properties with past mesne 
Rs. 2232. In that view, it decree 
as prayed for relegating the 
quantum of 
sion in separate proceedings. 


the suit, and 


rofits of 
the suit 
question of 


3. The defendants preferred an ap- 
peal to the Sub Court, Chidambaram. The 
Appellate Court, after elaborately discussing 
the evidence on record, found that the first 
appellant took the A schedule properties on 
lease from the usufructuary mortgagee, 
Thangammal, and that he did not tres- 
pass into the B schedule property thus, 
the lower appellate court came to the con- 
clusion that since the first appellant is not 
the waramdar under the respondent, he 
was a trespasser in respect of 78 cents: of 
land in the third item of the A schedule, 
with the result it confirmed the judgment 
and decree of the trial court. Even though 
the lower appellate court. found that the 
frist. appellant did not trespass into the B 
schedule property, it held that the first 
appellant is liable for mesne profits even in 
respect of the B schedule property. 


4, Aggrieved by the judgment and 
decrees of the courts below, the defendants 
have preferred the above second appeal. 


5. The first defendant in his writ- 
ten statement alleged that he never worked 
as ‘karvari under the plaintiff at any time, 
that there was no faction in the village, 
that he did not elicit the support of the 
plaintiff, that he was cultivating 72 cents, 
which is the third item of the A schedule 
properties, alone, from fasli 1369 in pur- 
suance of the tenancy agreement between 
him and the plaintiff, that the alleged usu- 
fructuary mortgage did not come into effect 
and the said Thangammal never enjoyed 
the suit property, that he (first defendant) 
has been paying the waram due to the 
plaintiff, that he has nothing to do with 
the second defendant, that the plaintiff 
was not present at the time of the har- 


to possession. 


future mesne profits for deci- 


1972 


vest in spite of the first defendant’s rotice 
on 80-1-1966, that he also refused to re- 
ceive the money order sent on 23-2-1966 
for his share and that the first defendant 
has also paid the kist for the suit year 
for the third item of the A schedule. The 
first’ defendant also contended that he was 
not cultivating the B schedule propery or 
items 1 and 2 of the A schedule, thet he 
was a cultivating tenant only in respect of 
the third item of the A schedule from fasli 
1369 that he was entitled to the benefits 
of Act XXV of 1955 and that the trial 
court had no jurisdiction to entertair the 
suit. 


Sri M. Srinivasan the leaned 


counsel for the appellants, submitted that | 


the lower appellate court has not dealt 
with the matter of lease property, that 
once the lease is true, even if it be under 
the mortgagee, the statutory benefits under 
the Madras Cultivating Tenants Protection 
Act XXV of 1955 must accrue to the de- 
fendants and that with regard to the B 
schedule properties, the decree cannct be 
sustained in view of the finding of the 
lower appellate court. 


7. Mr. T. R. Mani, 
counsel for the respondent-plaintif, argu- 
ed that the first appellant is not ertitled 
to the benefits of the Madras Act XXV of 
1955, inasmuch as it has been found that 
he is a tenant only under the mortgagee. 
According to the learned counsel, a tenant 
under the mortgagee cannot get the bene- 
fits of the Act. He also stated that the 
first appellant pleaded in his written state- 
ment that he was a tenant under the res- 
ondent and that since he has pleaded that 
he is a tenant under the mortgagee. the 
courts below cannot. give relief om the 
basis that he is a tenant under the mort- 


gagee. 
8 In the 


the learned 


; laint, the respondent 
has definitely eged that the first 
appellant cultivated the lands as -esses 
under Thangammal. It is also stated 
therein that after the discharge of the 
bogium the first appellant ought to have 
surrendered possession inasmuch as Than- 
gammal cannot lease out the propertz be- 
yond the period of redemption of the mort- 
gage. In the written statement, the first 
appellant stated that he was a cultivating 
tenant under the respondent in respect of 
the 72 items and that he has been cu_tivat- 
ing the same from fasli 1869 onwards and 
paying waram regularly to the respordent. 
In the light of these pleadings, the courts 
below have found that the first appellant 
is a tenant not under the respondent, but 
only under the mortgagee from him. 


Thiru T. R. Mani placed before me 
the decision in Pir Siddik Md. Shah v. Mt. 
- Saran, 58 Mad LJ 7 = (AIR 198) PC 
57 (1)) and submitted that no amount of 
evidence can be looked into upon a plea 
which was never put forward. In that de- 
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cision, the plea that was put forward was 
one of gift from one Hote Khan; but it 
was in evidence that the gift was made by 
the widow of Hote Khan, The Privy Coun- 
cil has negatived the evidence as it was 
not the plea put forth in the written state- 
ment. But I do not think the said deci- 
sion will apply to tbe facts of this case 
inasmuch as the plea of put forward in 
the pleadings was that the first defendant 
is a cultivating tenant. The respondent 
has pleaded that he is not a cultivating 
tenant under the respondent, but he came 
as a tenant only under the plaintiff-respon- 
dent’s mortgagee. Hence the bare fact 
remains that the first appellant is a ‘culti- 
vating tenant. The question is whether 
he is a cultivating tenant under the res- 
pondent or under the respondent’s mortga- 
gee. 

9. In Govindaraj v. Kandaswami 
Gounder, 1956-2 Mad LJ 578 = (AIR 
1957 Mad 186), this court has held that 
a plaintiff cannot be allowed to abandon 
his own case, adopt that of the defen- 
dant and claim relief on that footing, that 
it would certainly be an unusual thing for 
a court to allow a plaintiff, who has al- 
leged one state of facts, as against the de- 
fendant who has denied that case and al- 
leged another state of facts, to tum round 
and ask to be allowed to carry on the suit 
and claim relief on the ground that the 
defendant’s statement of facts is true and 
his own false. 


10. In Subramania Mudaliar v. 
Ammapet Co-op. Society, 1960-2 Mad L] 
477 = (AIR 1961 Mad 269), the princi- 
Pan enunciated in 1956-2 Mad LJ 578 = 
AIR 1957 Mad 186), were reiterated by 
the statement that the plaintiff cannot be 
allowed to abandon his own case and then 
turn round and adopt that of the defendants 
and claim relief on that footing. 

_ Al. In Thirumalai Iyengar v. Subba 
Raja, 1962-1 Mad LJ 198 = (AIR 1962 
Mad 219), Jagadisan J., has observed thus: 


“I am not unaware of the fact that my 
finding, namely, that though the suit pro- 
missory ‘note is genuine it is supported by 
consideration only to the extent of Rupees 
500 is not the case of either party. The 
parties took u extreme positions, the 
plaintiff pleading that he had advanced 
cash of Rs. 5500 to the defendant and the 
defendant denying the very execution of 
the suit promissory note. The duty of the 
court is to give effect to the inference to 
be drawn from the evidence on record. 
The Court is not prevented from recording 
a finding which may not be consistent 
with the pleadings of either party in a 
suit,” 

12. In Lakshmiammal v. Sivakamu 
Natesan, (1969) 82 Mad LW 589, Natesan 
J., has held: 

“If the Court can find the 
real relationship between 
withstanding some 


true and 
the parties, not- 
ornamentation, some 


that 
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exaggeration and some tepping: in the 
cases of the parties, the court should give 
relief according to the rights found.” 

In the light of the view taken in the above 
decisions, it can be inferred that the first ap- 
pellant, in his anxiety, has over-stated his 
case as if he is á cultivating tenant under 
the respondent. Apart from this fact, the 
plaintiff himself, in his evidence, . hes stat- 
ed that Thangathammal’s husband Rajago- 
pala Aiyar asked him if he could lease out 
the pope to the first defendant and 

e (plaintiff) said that the bogium pro- 

erties could be leased out to the first de- 
endant. Again, in his evidence, the plain- 
tiff stated that at the time of the execu- 
tion of Ex. A-l, his sister, Kangammal, 
asked him if the bogium properties could 
be let out to the first defendant and that 
she asked him so on the date the original 
of Ex. A-I was written and he said it 
could be done. Taking ‘into consideration 
all these aspects, I am of the view that 
in the interést of justice it can be safely 
found that the first appellant took the lease 
under the mortgagee even though ‘in the 
written statement the first ` appelant has 
alleged that he is the lessee wader the res- 
pondent-plaintiff. 

13. Now, in the light of the above 
finding, we have to decide as to whether 
the tenant under a mortgagee can be 
given the benefits of the Madras Cultivat- 
ing Tenants Protection Act XXV of 1955. 

14. The Madras Cultivating Ten- 
ants Protection Act XXV of 1955 defines 
a ‘cultivating tenant’ under Section 2 (aa) 
as meaning—_ eo 

“(1) A person who carries on personal 
cultivation on such land, under a tenancy 
agreement, express or implied, and 

F Includes— 

i) any such person who as is refer- 
red to in sub-clause (i) who continues in 
possession of the land after the termination 
of the tenancy agreement.” - 
eee 2 (e) gives the definition of Jand- 
OF areenan 

“Landlord in relation to a holding or 
part thereof means the person entitled to 
evict the cultivating tenant from such hold- 
ings or part? . , Z 
In Mangalathachi v. Kalyanasundara Muda- 
liar, (1966) 79 Mad LW 440, Kailasam, J., 
has held that under the Madras Cultivat- 


. ing Tenants Protection Act, a cultivating 


eo aun 


tenant is defined as a person carrying on 
personal cultivation under tenancy agree- 
ment express or implied and that a lessee 
under the wusufructuary mortgagee is not 
entitled to claim the rigbts of a cultivating 
tenant as against the mortgagor subsequent 
to the redemption of the mortgage. In 
that decision, Kailasam J., took up for de- 
cision the question as to whether a tenant 
who was put into possession of the land 
by the usufructuary mortgagee, is entitled 
to claim the rights of a cultivating tenant 
even after the discharge of the mortgage. 


A. I. R. 
ie. the counsel for the appellant argu- 


“The definitión of the word ‘cultivat- 
ing tenant’ would indicate that the ten- 
ancy agreement must be with the landlord 
and not with the mortgagee who is a trans- 
feree only of a portion of the right of the 
landlord.” ) 


In that case, according to the counsel for . 


the. respondent— : 


“The definition of the word ‘cultivat- 
ing tenant’ does not’ require that the ten- 
ancy agreement, express or implied, should 
be with the landlord and that, if the ten- 
ant was inducted’ into possession lawfully 
by a person entitled to possession as by a 
mortgagee in this case, the second. defen- 
dant would be a cultivating tenant.” | 
It was also observed in that case that— 


“Both the courts have recognised that 
any agricultural lease created by the mort- 
gagee would be binding on the mortgagor 
even though the ,mortgage had been re- 

eemed, provided the mortgagee as a 
prudent owner entered into the lease agree- 
ment in the ordinary course of his manage- 
ment. This is in the nature of an excep- 
tion to the rule that the mortgagee can- 
se confer a better title than what he 

as. 

Kailasam, J. has distinguished the Supreme 
Court decision in Dahyalal v. R. M: Ab- 
dul Rahim, 1968-2 SCJ 450 = (AIR 1964 
SC 1820) and held: . 

“ ...The section in the Madras Cul- 
tivating Tenants Protection Act, is diffe- 
rently worded. Under the Madras Act, a 
cultivating tenant'is defined as a person 
carrying on` personal cultivation under ten- 
ancy agreement express or implied, where- 
as under the Bombay Act a person lawful- 
ly cultivating any land belonging to ano- 

er person shall !be deemed to 
Under the Madras Act, there should be 
a tenancy agreomeni, express or implied; 
but under the Bombay Act, it’ is enough. 
if the person lawfully cultivates any land 
belonging to another. Thus a tenant under 
the usufructuary mortgagee who has right 
to be in possession would be a cultivating 
tenant: under the: Bombay Act. The Bom- 
bay Act does not require that the person 
should be. cultivating tenant- under the 
landlord. It is sufficient if he is cultivat- 
ing the land of another person lawfully. 
Cultivation by a tenant of a land in pos- 
session of the usufructuary mortgagee or 
lessee would satisfy the requirements of 
the Bombay Act;' whereas it will not 
satisfy the definition of a cultivating tenant 
under the Madras Act. As already point- 


ed out, the Madras High Court has taken’ 


the view that the tenancy agreement must 
be with the landlord. A person would not 
normally be entitled to transfer any right 


to which he is not entitled. An usufruc-- 
tuary nga jaa ‘ean only be in possession’ 


till the redemption of the mortgage. He 


cannot confer the: right on a tenant to be 


e tenant.’ 
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in possession for a longer period. To hold 
t the mortgagee can confer on his tən- 
ant the right of a cultivating tenant woald 
mean that he can transfer higher rights 
than he has and deprive the mortgazor 
of his right to possession. Unless the words 
in the statute are clear and specific this 
construction will not be justified.’ 


15. Finally, Kailasam, J. has beld 
that a lessee under a usufructuary mert- 
gagee is not entitled to claim the rights of 
a cultivating tenant as against the mert- 
gagor subsequent to the redemption of the 
mortgage. : 

16. In this decision, Kailasam, J. 
referred to the decision in Ramasami Naidu 
v. Marudaveera Moopan, 1959-1 Mad LJ 
25, where Balakrishna Aiyar, J. has held: 

“I am unable to accept the contention 
.-- that a sub-lessee can claim the bene- 
fits of this Act (Madras Cultivating Ten- 
ants Protection Act). A tenancy agee- 
ment means an agreement creating a ien- 
ancy and when we speak of a tenancy we 
normally understand that there is on ‘the 
one side a landlord and, on the other s-de, 
a tenant or lessee. In _ relation to sub- 
lessees we do not usually use the term 
tenancy agreement; instead we speak of 
the assignee of a lease. It will also be 
appreciated that if the contention (of... .) 
were right, it would be possible for a les- 
see to create rights larger than he himself 

s and normally a construction which 
produces such a result should not be ac- 
cepted. No doubt in some _ statutes the 
word ‘tenant’ is used to include a sub-lessee 
Or an assignee from a lessee ...-......... 
But it is equally clear that in other emct- 
ments the word ‘tenant’ does not include 
an assignee from the original tenant...... 
Whether a sub-lessee is included or ex 
cluded from the scope of the word tenant 
occurring in a particular enactment must, 
therefore, it seems to me, be ascertamed 
by examining the context in which the 
word is actually used. When we read 
again the definition of ‘cultivating terant’ 
in clause (a) of Section 2 we find that -t is 
intended to take in (1) a person in whose 
favour the agreement of tenancy has been 
made; and (2) the heirs of such person. 
It is distinctly provided that an intermedi- 


ary or his heirs are not included. The ex- 
pression ‘heirs, legal representatives and 
assigns’ is a very familiar one. Wren, 
therefore, the Legislature said that the 


‘heirs of such person’ shall be deemed to 
be tenants but did not at the same ime 
include ‘his heirs, legal representatives or 
assigns” in that category the inference 
must be that it did not want to confer the 
benefit of the Act on the legal representa- 


tives or assignees of the original lessee. 
Otherwise, it will be hard to explain the 


omission of the words ‘egal representatives 
and assigns.” 
17. Thus, it is seen that Bala- 
krishna Iyer, J. has discussed the righ- off 
1979 Wed N7 YTT Caged 
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a sub-lessee to claim protection under the 
Madras Cultivating Tenants Protection 
Act. A sub-lessee is not a tenant under 
the landlord, and a lessee cannot come 
under the definition of a ‘Jandlord’ occur- 
ring in Section .2 (e) of the Act. 

18, In Kathaperumal v.: Muthiah, 
1963-1 Mad LJ 359, a Bench of this Court 
has held— 

_ “Where a person takes land on lease 
from the owner and sub-leases a part to 
another, the sub-lessee, if he satisfies the 
conditions of the definition of ‘cultivating 
tenant’ under S. 2 (a) of the Madras Culti- 
vating Tenants Protection Act, will be en- 
titled to the protection of the Act as 
against his lessor, viz, the chief tenant. 
But the sub-lessee cannot have any rights 
as against the head lessor as there is nei- 


ther privity of estate nor privity of con- 
tract between the head lessor and the sub- 
lessee. The chief tenant, ordinarily stands 


in the same relationship to the sub-tenant 
as his own landlord stands towards him. 
But the head lessor’s rights will not be 
affected by the sub-lease and the sub- 
tenant’s rights will stand or fall with the 
right of the chief tenant. 

So long as the main lease is subsist- 
ing, the sub-tenant will have all the rights 
secured to him under the contract between 
him and his own lessor as well as those 
rights which the statute gives him as 
against his lessor. When the title of the 
main lessee terminates on the expiry of 
the term, the sub-lessee’s right to remain 
in possession automatically comes to an end, 
notwithstanding the fact that his right to 
possession was given under the statute, as 
the sub-tenant cannot have any higher 
right than what his lessor had.” 


19. Thus, in this decision, it has 
been made clear that a sub-lessee under 
the chief tenant cannot get the rights of 
a ‘cultivating tenant’ under the Madras 
Cultivating Tenants Protection Act. 


20. In Ganapathi Iyer v. Ayya- 
kannu, 1961-1 Mad LJ 217 a Bench of 
this court has held:— 

“An under-lessee or a person deriving 
title through a ‘cultivating tenant? is not 
a ‘cultivating tenant’? within the meaning 
of S. 2 fa) of the Madras Cultivating Ten- 
ants Protection Act. A cultivating tenant 


; enjoying the privileges of the enactment is 


only a statutory tenant in respect of whom 
and in whose favour it is impossible to 
conceive of an estate | between himself 
and the landlord. The statutory 
tenant has only the statutory rights confer- 
red upon him by the special enactment. 
An under-lessee from such a statutory 
tenant cannot claim to have any interest 
in the land derived from the cultivating 
tenant as such interest as is conferred upon 
the cultivating tenant is purely personal ‘to 
him and his heirs. I e cultivating ten- 
ant himself cannot be supposed in law to 


have any estate as between himself and the 
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head lessor much less can the sub-lessee 
claim any interest in himself. Section 2 
(a) of the Act ought not to be so construed 
as to result in the under-lessee becoming 
a permanent tenant on the land without 
danger or apprehension of his peng evict- 
ed from his holding. The rule of statu- 
tory interpretation even when the words 
of the statute are plain, will enable a 
court to avoid a construction which will 
pre: inconvenience, injustice or. absur- 
ity.” | 

Thus, even in this case, the rights of an 
under-lessee of the cultivating tenant are 
considered and a finding has been given 
that he cannot come under the definition 
of ‘cultivating tenant’ under the Act. 

21. But, in the present case, it is 
clear from the allegations in the ‘plaint 
that the first appellant got into possession 
of the suit lands as lessee under the usu- 
fructuary mortgagee. Hence. the decisions 
in 1959-1 Mad LJ 25, 1961-1 Mad LJ 217 
and 1963-1 Mad LJ 859, may not have 
bearing on the facts and circumstances of 
this case. 
Kailasam, J. has specifically held that a 
lessee under a usufructuary mortgagee is 
not entitled to claim the rights of the ‘cul- 
tivating tenant’ as against ‘the mortgagee 
(mortgagor?) subsequent to the redemption 
of the mortgage. While deciding so, Kai- 
lasam, J. has referred to the abovesaid de- 
cisions which, in my opinion, ‘may not have 
much bearing on the facts and circum- 
stances of the present case and also of the 
case decided by Kailasam, J 


22. In Mahabir Gope v. Harbans 
Narain, AIR 1952 SC 205, the Supreme 
Court, while holding, iri the circumstances 
of that case, that the appellants therein as 
. tenants cannot get the rights of ‘settled 
raiyat under the -Bihar Tenancy Act, 
found. 

“A permissible settlement by a 
gagee in possession with a tenant in the 
course of prudent management ard the 
epringing up of rights in the tenant con- 
ferred or created by statute based on the 
nature of the land and possession for the 
requisite period is a diferent matter alto- 
gether. It is an exception to the general 
rule. In such a case the tenant cannot be 
ejected by the mortgagor even after the 
redemption of the mortgage. He may be- 
come an occupancy raiyat in some cases 
and a non-occupancy raiyat in other cases. 
But the settlement of the tenant by the 
mortgagee must have been a bana fide 
one. 

This exception will not apply in a case 
where the terms of the mortgage prohibit 
the mortgagee from making the settlement 
_of tenants on the land either expressly or 

by necessary implication. Where, for ex- 
ample, the zamindari rights are given 
to the mortgagee, it may be possible to 
infer on the proper construction of the 
document that he can settle lands with 


we 





mort- 


But in (1966) 79 Mad LW 440,. 


deemed to be tenant 


ALR 
tenants.in the ordinary course of manage- 
ment and the tenants might acquire cer- 
tain rights in the land in their capacity as 
tenants.” 

23. In Harihar Prasad v. Deo- 


narain Prasad, AIR 1956 SC 8305 it has 
been, decided— : 


“A person. cannot confer on another 
any right higher than what he himself pos- 
sesses and, therefore, a lease created by 
a usufructuary i mortgagee would normally 
terminate on the redemption of the mort- 
gage. Section 76 (a) (Transfer of Pro- 
perty Act, 1882) enacts an exception to 
this rule. the lease is one which could 
have been made by the owner in the 
course of prudent management, it would 
e binding on. the mortgagors, . notwith- 
standing that the mortgage has been re- 
deemed. Even ‘in such a case the ope- 
ration of the lease cannot extend beyond 
the period for which it was granted.” 


24. In 1968-2 SCJ 450 = (AIR 
1964 SC 1820) jit has been held:— 

“A tenant of the mortgagee in posses- 
sion is inducted on the land in the ordi- 
nary course of management under autho- 
rity derived from the mortgagor and so 
long as the mortgage subsists, even under 
the ordinary. law he is not liable to be 
evicted by the mortgagor. It appears that 
the legislature by restricting the exclusion 
to mortgagees in possession from the class 
of deemed tenants intended that the ten- 
ant lawfully inducted by the ie 
shall on redemption the mortgage be 
of the mortgagor. 
In our view, therefore, the High Court was 
right in holding that the respondent was 
entitled to claim the protection of the 
Bombay Tenancy and Agricultural Lands 
Act, 1948, as a deemed tenant.” 


25. In Prabhu v. Ramdeo, AIR 
1966 SC 1721, the Supreme Court again 
reiterated the principle laid down in AIR 
1952 SC 205 and 1963-2 SCJ 450 = (AIR 
1964 SC 1820) by stating— 

“A permissible settlement by a mort- 
gagee in possession with a tenant in the 
course of prudent management and the 
springing up of rights in the -tenant con- 
ferred or created by a‘statute based on the 
nature of the land and possession for the 
requisite period, iit was observed, is a dif- 
ferent matter altogether. Such a case is 
clearly an exception to the general rule 
prescribed by the Transfer of ropa 
Act. It will thus be seen that while deal- 
ing with the normal position under the 
Transfer of Property Act, this court speci- 
fically pointed out that the rights of the 
tenants inducted; by the mortgagee may 
conceivably be improved by virtue of sta- 
tutory provisions which may meanwhile 


come into operation. That is precisely 
what has happened in the present case. 
During the continuance of the mortgage, 


Section 15 of the Act came into operation 


i> 


i 
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and that made the respondents Khatedars 
who are entitled to claim the benefit of 
Section 161 of the Act.” 


26. From the various decisions of 
the Supreme Court above noticed, it is 
seen that a tenant inducted into possess-on 
of the land by the mortgagee in the course 
of prudent management, can get the rigats 
conferred under a Statute which may 
meanwhile come ‘into operation. The deci- 
sion in (1966) 79 Mad LW 440 does aot 
accept the said view. As a matter of fect, 
it distinguished 1968-2 SCJ 450 = (AIR 
1964 SC 1820) on the ground that he 
Bombay Act, which is the  subject-mafter 
of the said Supreme Court decision, is dif- 
ferent from the Madras Cultivating Tən- 
ants Protection Act, Kailasam, J. in (1936) 
79 Mad LW 440 held that under the Mad- 
ras Cultivating Tenants Protection Act, a 
cultivating tenant is defined as a per-on 
carrying on personal cultivation under 
tenancy agreement express or implisd, 
whereas, under the Bombay Act a per:on 
lawfully cultivating any land belonging to 
another shall be deemed to be tenant. 

Holding that a meee cannot be 
the owner, or the landlord, of the land in 
his possession under a mortgage, the learn- 
ed Judge has referred to the decisions in 
1959-1 Mad LJ 25 and 1968-1 Mad LJ 
859. In my opinion, these two decisians 
and also the decision in 1961-1 Mad LJ 
917 are cases in which a chief tenant or 
a chief lessee sublets to a third party; in 
such circumstances, it has been held that 
a sub-lessee is not a tenant under the lamd- 
lord and a lessee cannot come under -he 
definition of ‘landlord’ occurring in S. 2 
(e) of the Madras Cultivating Tenants Pro- 


tection Act. 


27. As already noticed, Section 2 
(aa) of the Act states that. a ‘cultivatng 
tenant’ in relation to. any land means a 
person who carries on personal cultivaton 
on such- land under a tenancy agreement 
express or implied. As far as the present 
case is concerned, the first appellant car- 
ries on personal cultivation in respect of 
the third item of the A schedule properties 
under a tenancy agreement. According to 
the respondent, the tenancy agreement the 
first appellant has, is only with the mct- 


pagee. But according to the first aprel- 
ant, it is with the respondent himself. 
The question arises whether the 


tenancy agreement can be deemed to be 
with the landlord as defined in Section 2 
(e) of the Act. “Landlord in relation to a 
holding or part thereof means the perscns 
entitled to evict the cultivating tenant from 


‘fsuch holding or part.” Assuming that the 


first appellant is-a tenant under the moart- 
gagee, it cannot be denied that the mort- 
gagee can evict him from such holdirg. 
In my opinion, the definition of ‘andlo-d’ 
is wide enough to include the mortgagee 
also who has a right to evict the cultivat- 
ing tenant from the holding. 
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28. In S. A. No. 1091 of 1959 and 
C. R. P. 264 of 1958 (Mad.), Ganapatia 
Pillai, J., while dealing with the definition 
of ‘cultivating tenant’ under S. 2 (a), has 
observed—- 

“....there is no indication in the de- 
finition as to who should be the person 
competent to enter into a tenancy agree- 
ment representing the landlord’s interest”. 
The learned Judge has further observed: 

“A landlord is defined in relation to 

a holding or part thereof as the person 
entitled to evict the cultivating tenant 
from such holding.... It is clear, havin 
regard to the scope of the legislation and 
the provisions of the Act, that the lettin 
of the land by Venkalakshmi to the appel- 
lant had the effect of converting Samiap- 
pan into a cultivating tenant entitled to 
the benefit of non-eviction except under 
the provisions of the Act.” 
It is clear that a mortgagee stands on a 
different footing than a lessee and a tenant. 
As regards the lessee, he himself is a culti- 
vating tenant having taken the land for 
his personal cultivation. Any  sub-tenant 
under him cannot have the benefits of a 
“cultivating tenant”. -The decision in 
(1966) 79 Mad LW 440 deals only with 
cases of the rights of a sub-tenant in rela- 
tion to the lessee. But as per the present 
Amendment to the ‘Madras  Cultivatin 
Tenants Protection Act, a sub-tenant sha 
be deemed to be a ‘cultivating tenant’ of 
the holding under the landlord if the les- 
sor of such sub-tenant has ceased to be 
the tenant of such landlord. Thus, a sub- 
tenant who is actually cultivating the 
land, gets the protection of the Act as at 
present. As far as the facts of the present 
case are concerned, it can be safely pre- 
sumed, even assuming that the first appel- 
lant got the lease from the mortgagee, 
that, the mortgagee has, in the course of 
prudent management, leased the land. to 
the first appellant. “Nevertheless, I find 
difficulty in holding that the first appellant 
gets the benefit of the Act in view of the 
decision in (1966) 79 Mad LW 440. 


Even though I am of the view, con- 
sidering the principle enunciated in- the 
Supreme Court decisions noticed above, 
that a tenant under the mortgagee, in the 
present circumstances of the case, gets the 
benefit of a ‘cultivating tenant’ under the 
Act, I am not able to decide the case on 
that point in view of. the direct decision in 
(1966) 79 Mad LW 440. Since the 
Supreme Court decisions can be applied 
only on principles, I cannot override the 
decision in (1966) 79 Mad LW 440 which 
is direct to the issue in question in thig 
case. It is for a Division Bench to decide 
this question as and when occasion arises. 
For my part, I am not placing this case 
before my Lord, the Chief Justice for the 
purpose of referring the question to a 
Division Bench, since I am inclined to 
allow the appeal on a different point, 
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29. According to the plaint alle- 
gations, the usufructuary mortgagee Than- 
gammal permited the first appellant to 
cultivate the lands as lessee during a 
currency of the mortgage and the first ap- 
pellant’s status as ‘cultivating tenant’ be- 
came extinguished by reason- of the dis- 
charge of the mortgage. The trial court 
found that the respondent’s case that the 
first appellant was cultivating the A sche- 
dule properties under the mortgage is pro- 
bable. The lower appellate cout foun 
‘that the ‘first appellant took the A schedule 
properties on lease from the usufructuary 
mortgagee Thangammal. According to 
Section 2 (aa) of the Madras  Caltivatin 
Tenants Protection Act, ‘cultivating tenan 
must carry on his personal cultivation; 
there must be a tenancy agreement and 
- ‘the said tenancy agreement. may be express 
or implied. The definite case of the first 
appellant is that he is cultivating 72 cents, 
which is the third item of the A schedule 
properties alone from fasli 1369 in pursu- 
ance of the tenancy agreement between 
him and the plaintiff. Both the courts be- 
low have not discussed the evidence’ of 
P.W. 1, who is the plaintiff in the suit, in 
relation to the definition. of ‘cultivatin 
tenant. P. W. 1 has specifically admitte 
that his mortgagee’s husband Rajagopala 
Iyer asked him whether he could lease 
the property to the first appellant and to 
that P.W. 1 said that the bogium property 
could be leased to the first appellant. 


In another place, P.W. 1 has spem- 
cally admitted that at the time of the exe- 
cution of Ex. A-l, his sister Mangalammal 
asked him whether the bogium propany 
could be leased to the first appellant an 
to that he, the plaintiff, said it could be 
done. From these admissions, it can be 
easily inferred ` that the plaintiff impliedly 
agreed to have the first appellant as : the 
‘cultivating tenant’ in relation to the third 
item of the A ‘schedule properties and that 
only on the acceptance of the plaintif, the 
first appellant was let into possession of 
the said item as cultivating tenant. The 
Madras Cultivating Tenants Protection Act 
is intended to protect the interests of the 
actual tiller of the soil. There is abso- 
lutely no doubt that the first appellant is 
actually cultivating the abovesaid item and 
that the plaintiff agreed for the leasing 
out of the said item to the first appellant. 
Considering the pleadings with reference 
to the admissions made by the plaintiff, 
it is clear that the first appellant satisfied 
the definition of ‘cultivating tenant’ occur- 
ring in the Madras Cultivating Tenants 
Protection Act. Since the first appellant 
claims the tight to be -the cultivating ten- 
ant only in respect of the 72 cents in the 
third item of 
can be safely accepted that the first appel- 
lant is the cultivating tenant in respect of 
the said item of property and that he is 
entitled to have the protection of the Act 
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e A schedule properties, it 
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80. In this view, I allow the 
appeal of the first appellant holding that 


he is entitled to be in possession of 72 


cents of land forming item 8 of the A 
schedule properties as cultivating tenant. 
31. As far as the second appellant 


is concerned, both the courts below have 
concurrently found that he has not proved 
is tenancy agreement, implied or express. 
There is absolutely no admission by P.W. 
l as regards the status of the second ap- 
pellant. Hence his appeal is dismissed. 

_ . 82 The lower a ra court also 
found that the first a oi ant did not tres- 
pass into the B schedule property. Never~ 
theless, it has granted mesne profits even 
in respect of this property. I do not think 
the judgment of the lower appellate court 
can be sustained in respect of granting 
mesne profits for the alleged occupation 
of the B schedule property. The | judg- 
ment and decree of the lower appellate 
court are set aside to the extent it has 
granted mesne profits in favour of the 
plaintiff in respect of the B schedule pro- 


33. In the result, the second 
appeal is allowed as far as the first appel- 
ant is concerned regarding item 8 of the 
A schedule and the same is dismissed as 
regards the second appellant. There i 
be no order as to costs in the 
appeal. No leave. 


second 


Appeal partly allowed. 





AIR 1972 MADRAS 260 (V 59 C 86) 
l PALANISWAMY, J. 

M/s. Shah Chandanbhan Roopchand 
Bohra and Co., Petitioner v. The Union of 
India and others, Respondents. 


Writ Petn. No. 8273 of 1969, D/- 
8-8-1971. 
Gold Control Rules (1968), R. 125-I 


-= Exemption as to possession of 50 grams 
of gold by individual. 

A dealer required to apply for a 
licence cannot claim the exemption. ` AIR 
1964 SC 1588 and AIR 1961 Mad 368, 
Distinguished. ` (Para 8) 

The declaration contemplated in Rule 
125-I is a declaration to be made by a 
person not being a dealer or refiner requir- 
ed to apply for a licence. (Para 8) 


Cases Referred: | Chronological Paras 
AIR 1970 SC 802 = (1969) 1 SCWR 
991, -Gunwant Kaur v. Municipal 


_ Committee, Bhatinda 10 
(1970) 1 SCWR 608 = 1970 UJ 
(SC) 481, Om Prakash v. State of 
Haryana ; 10 
AIR 1964 SC 1533 = 1984-5 SCR 
574, Manipur Administration v. f 
Nila Chandra Singh - Q 
AIR 1961 Mad 368 = 1961 (2) Cri 
LT 849, Public Prosecutor v. M. L. 
Modi ©. 9 
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‘to the Collector of Central Excise, 


1972 

ORDER :— The petitioner is a part- 
nership firm carrying on business in silver 
wares and pawn broking, having its p-_ace 
of business at No. 108, Thiruvottiyur Eigh 
Road, Madras. ‘The partners are Champa- 
Jal and Manikchand. On 10th January, 
1966 at about 8 p.m., the Central Excise 
Department Officers searched the firm’s 
premises and recovered new gold ozna- 
ments weighing 644.100 gm. and melted 
gold weighing 48.500 gms. all over 14 
carat purity. Manickchand gave a state- 
ment on the same day admittin haring 
kept the gold ornaments for sale and the 
primary gold for making a necklace. The 
officers seized the jewels and gold urder 
a mahazar attested by two witnesses. On 
the same day, the other partner, Champa- 
lal, also gave statement corroborating what 
the other partner Manikchand had sta‘ed. 
A notice was issued to the petitioner-irm 
to show cause why action should. not be 
taken under the Gold Control Rules and 
why the seized gold omaments should not 


be confiscated. ‘The petitioner-firm replied 
stating that the seized articles were their 
family property kept in an alw- 
minum box for e purpose of 
exchanging for gold onds, hat 


the partners were not aware of the con- 
tents of the statements given by them on 
the day of seizure, as they were recorde 

in Tamil and as they were unfamiliar wi 

Tamil, that they were not dealers and hat 
as such they were not liable. The Deputy 
Collector of Central Excise held a detailed 
enquiry at which the partners gave evi- 
dence and also examined the attestors to 
the mahazar. It was stated by the part- 
ners and the attesting witnesses that the 
statements were recorded in Tamil and 
their signatures were taken without read- 
ing out the contents to them. 


2. The Deputy Collector of Cen- 
tral Excise, in an elaborately considered 
order, held that the statements were given 
by the partners voluntarily and the state- 
ments were signed by the partners and 
attested by the witnesses with knowledge 
of the contents after they were read over 
to them and that the petitioner firm was 
a dealer and had contravened certain ro- 
visions of the Gold Control Rules.” In hat 
view, he found that there was violatior of 
Rule 126 (1) (a) (i) and (ii) and Rule 126 
(H) (2) (d) and imposed a penalty of 
Rs. 250/- and Rs. 50/- respectively and 
further directed confiscation of the jewels 
and gold under Rule 126-M. 

3. Against that order, the petition- 
er firm unsuccessfully preferred an apnea, 
who, 
by order dated 23-1-1967, held that the 
evidence fully justified the findings of the 
Deputy Collector. The petitioner prefer- 
red a revision to the Government of India. 
In revision the Government of India made 
a slight modification. The  petitioner-irm 


was given option to pay Rs. $200/- in lieu 
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of confiscation of the gold ornaments but 
confirmed the order in other respects. This 
petition was filed to quash the said pro- 
ceedings. 


4. When the petition came up for 
admission, Alagiriswami, J. by order dated 
2-12-1969 held that the order of the De- 
puty Collector holding that the gold orna- 
ments were liable to be confiscated did not 
suffer from any error apparent on the face 
of the record and that therefore the writ 
petition was liable to be dismissed so far 
as it related to the ornaments. But the 
learned Judge admitted the writ etition 
in so far as it related to tbe gold ingot 
weighing 43.500 grams and a rule nisi 
was issued only to that extent. 

5. Mr. ‘Trilokchand Chopda coun- 
sel for the petitioner urged the following 
contentions in support of this petition. 

i. The petitioner firm is not a dealer 
within the meaning of the Gold Control 
Rules. The jewels and gold were seized 
from the residential premises of the part- 
ners of the firm. e statements recorded 
from the partners of the firm cannot be 


` relied upon in support of the charges as 


those statements were taken in Tamil 
which the partners did not know and also 
such statements were not read out before 
the partners signatures were taken; 


ii. The jewels and gold belong to the 
family of the partners and were got from 
Punjab for the purpose of depositing the 
same with the Reserve Bank of India to 
e a' loan and were not intended for 
sale; - 

ii. The Deputy Collector without 
necessary evidence, erroneously concluded 
that the jewels had been made or manu- 
factured or prepared by the petitioner-firm 
so as to attract the application of the Gold 
Control ' Rules. 


6. The word ‘dealer’ is defined in 
Rule 126A as meaning (omitting portions 
not relevant): 


“any person who carries on directly 
or otherwise, the business of— 

(i) makin manufacturing, buying, 
selling, supplying, distributing, melting, 


processing or converting omaments; 

(ii) buying, selling, suppiying, distri- 
buting, melting, processing or converting 
gold for the purpose of making or manu- 
acturing ornaments. ...”. 

The petitioners contention is that it is not 
a dealer falling within the above definition. 
Admittedly, the petitioner-frm was having 
a gold dealers Ticence in the year 1963. 
But the firm is said to have surrendered 
the licence for cancellation in December, 
1964. In the statements which the two 
partners gave before the Excise Officers at 
the time of seizure, they unambiguously 
admitted that even after surrendering the 
licence, the firm was dealing in ornaments 
of over 14 carat purity and that they did 
not maintain any accounts, bills or receipts. 
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Both of them admitted that the jewels in 
question were new and were kept for sale 
and that the primary gold was also kept 
for the purpose of making a necklace. To 
get over the effect of these admissions, the 
two partners stated that they did not know 
Tamil in which language the statements 
were recorded, that the statements were 
not read out to them before their signatures 
were affixed and that, therefore the con- 
tents of the statements were not binding 
on them. The two attestors to the mahazar 
also stated likewise. They are also busi- 
nessmen having the same kind of business 


as the partners of the petitioner firm. In - 


a well considered order the Deputy Col- 
lector rejected this plea and fourd that 
the contents of the statements were read 
out before the signatures were taken and 
that the plea of the partners were un- 
believable. The appellate authority also 
concurred with that finding. There is no 
reason to differ from this concurrent find- 
ing. 
T. The case of the petitioner firm 
is that the jewels were got from Punjab, 
their native State for the purpose of being 
deposited with the Reserve Bank of India 
for raising a loan and that the jewels are 
their family properties. The Deputy Col- 


lector considered this aspect and rejected 
it. He observed that all the ornaments 


were new. He also observed that these orna- 
ments were customary only in the South and 
especially in Madras, such as, Thali gun- 
dus, besaries, earthodu tops, rings etc., 
Having regard to the newness of the jewels 
and the nature of: the jewels, he rightly 
held thatthe plea ofthe partners that they 
got them from Punjab could not be believ- 
ed. Both the partners admitted ‘in their 
statements that the primary gold of 48.500 
grams was obtained by melting old gold 
ornaments and that the gold ingot was 
kept for the purpose of manufacturing a 
necklace. It is not as if the two partners 
gave a joint Statement. One partner 
Champalal gave a statement: corroborat- 
ing in all material particulars the state- 
ment of Manackchand. Having regard to 
all these circumstances, the Deputy Col- 
lector was justified in rejecting the story 
of the partners that the gold was got from 
Punjab. He also found on the evidence 
that the place of seizure was the business 
premises and not the residential portion of 
the building. There is no ground to 
interfere with these findings. 


8. The rules that are said to have 


been violated are Rule 126-C (1) (a) and 


(ii) and Rule 126-H (2) (d). The relevant 
portion of the former rule reads: 
“126-C. Restrictions on the making 
of ornaments— 

(1) As from the commencement of this 


part— 
(a) no dealer whether licensed under 
is part or not, shall— 
(i) make, manufacture 


etc., 


or prepare, or 


‘quired to apply, for a licence, 
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(ii) sell or otherwise transfer, agree to 
sell or otherwise transfer, or expose or 
offer i sale or, transfer, and 

any ornament having gold of a purity 
exceeding fourteen carats”. 

The relevant portion of Rule 126-H (2) (d) 


S: 
“126-H. Restrictions. on 


possession and 
sale of gold.—(1) 


7 ** SS 8. 


| ` s 
(2) Save as jotherwise provided in this 


p a_n 
(a) ne oe & tess wt fe are 
b) ee | mS 
eee E 


than a dealer 


exemption is possession of 50 
gold by’ an individual and that the peti- 
tioner’s case would: fall under this exemp- 
tion. This argument is not tenable. Thej 
declaration contemplated in Rule 126-I -is 
a declaration to be made by a person not 
being a dealer or refiner required to apply 
for a licence. If. a person is a dealer re- 
he cannot 
claim exemption., On the facts proved in 
the instant case, the petitioner-firm is a 
dealer and therefore the firm is not entitled 
to the exemption. : 


9. Citing) the decision of. the 
Supreme Court in Manipur Administration 
v. Nila Chandra; Singh, AIR 1964 SC 1538 
the petitioners , counsel _contended_ that 
mere possession of the jewels and gold was 
not an offence and that the department 
should further prove that the jewels and 
gold were kept! for sale or manufacture. 
That was a case arising under the Manipur 


- Foodgrains Dealers Licensing Order, 1958 


issued under the - Essential - Commodities 
Act, 1955. Clause 3 of that order raised 
certain presumption, that is the stock found 
with a given individual of 100 or more 
maunds of the ‘specified foodgrains had 
been stored by him for the purpose of sale. 
It was held that: the presumption was a re 
buttable presumption and that the - burden 
lay upon the prosecution to prove the in- 
gredients of the offence with which the 
person concerned was charged. The deci- 
sion in Public Prosecutor v. M. L. Modi, 
AIR 1961 Mad 868 on which reliance was 
next placed by, the petitioners’ counsel is 
one arising under the Sea Customs Act, 
1878, relating to a prosecution. It is 
ointed out that the presumption laid 
own in Section 178A of that Act could 


‘to: the gold ornaments. I 
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mot be raised when the articles seized were 
not covered by Section 178A (2). These 
decisions are hardly applicable to the facts 
of the instant case. The relevant ‘ules 
extracted above are clear and the fact ssta- 
blished here is that the: petitioner firm was 
a dealer but had not obtained the pres- 
cribed licence. The provisions _ referred 
to above were clearly violated and nothing 
else was required to be proved. 

10. 


An interesting question arose 


at the time of arguments as to whether the. 


petitioner was entitled to advance érgu- 
ments on the validity of the order releting 
have already 
pointed out that at the time of admission 
of the writ petition, the learned Judge, 
Alagiriswami, J. held that there was no 
error apparent on the face of the record 
so far as confiscation of ornaments was 
concerned. The learned Judge explicitly 
said that the writ petition would hav= to 
be dismissed in respect of ornaments and 
made it clear that the writ petition was ad- 
mitted only so far as.the gold was con- 


cerned. The petitioner’s counsel contend- 
. ed that inasmuch as the writ petition as 
such was admitted, though e leamed 


Judge made a distinction between canfis- 
cation of the ornaments and gold ingot he 
was entitled to argue even about the vali- 
dity of confiscation of the ornaments. In 
support of this contention he referred to 
the rules of this court framed under Arti- 
cle 226 of the Constitution. Rule 3 of 
those rules says that ey pennin shall 
soon after it is numbere e posted for 
orders as to the issue of notice to the res- 
pondent and that the court may upon tear- 
ing the petitioner or his advocate drect 
notice to issue and if necessary, after Lear- 
ing the respondent pass such interim order 
as it may deem necessary or reject the 
petition. The argument of the counsel for 
the petitioner is that inasmuch as the peti- 
tion was admitted, it should be taken that 
it was admitted as a whole relating to the 
entire relief prayed for the relief being to 
quash the order of the Deputy Collector 
as confirmed in appeal and revision and 
that the said order cannot be split up into 
two one relating to the ornaments and the 
other relating to the gold. 


This argument is untenable. It was 
open to the learned Judge, who admitted 
the writ, to admit it in respect of a part 
of the relief and reject it as regards the 
rest. No doubt, there is only one prayer, 
namely, quashing the order of the Deputy 
Collector of Central Excise. But _ that 
order related to ornaments and gold. It 
was open to the learned Judge to split up 


the relief and admit the petition with re- 


gard to one matter and reject it with re- 
gard to the other, as the relief to be grant- 
ed under Article 226 is purely discretion- 
ary. That is exactly what he did in espli- 
cit terms. The petitioner did not take the 
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matter in appeal in so far as the dismissing 
the writ par o in regard to ornament is 
concerned. That order having become 
final, it is not open to the petitioner to 
ask the court to go into the question of 
validity of the order of seizure of orna- 
ments also. . 

Mr. Chopda cited the. decisions of the 
Supreme Court in Gunwant Kaur v. Muni- 
cipal Committee, Bhatinda, (1969) 1 SC 
WR 991 = (AIR 1970 SC 802) and Om 
Prakash v. State of rad bla (1970) 1 SC 
WR 608 in support of his contention that 
the learned Judge Alagiriswami, was 
wrong in dismissing the writ petition in so 
far as it related to ornaments. The prin- 
ciple laid down by the Supreme Court in 
the abovesaid decisions is that it would 
not be proper for the High Court to dis- 


-miss a writ petition in limine only on the 


ground that it involves questions of . fact 
and that it is open to the High Court to 
decide questions of fact and has got juris- 
diction under Article 226. of the Constitu- 
tion to try both issues of fact and law. 
These decisions are hardly applicable to 
the facts of the instant case. The learned 
Judge did not dismiss the writ petition in 
so far as it related to ornaments on the 
ground that there involved questions of 
fact. The learned Judge found that there 
was no error apparent on the face of the 
record so far as the order of confiscation 
of ornament was concerned. Moreover, as 
already pointed out, the petitioner having 

art of the order to be final 
is not entitled to. ask the court to reopen 
it now. 

ll. Even if it is conceded for the 
sake of argument that the petitioner is 
entitled to ask the court to go into the 
question of the validity of the order of con- 
fiscation of the ornaments, it would be 
seen that the case of the petitioner firm 
so far as the ornaments. are concerned, 
stands on the same footing as their case 
roeng gold. There is no point. of dif- 
ference between- the two except that they 

ll under two different provisions of the 

Gold Control Rules. 

cit Cae In the result, the writ petition 

fails and is dismissed with costs. Advo- 

cate’s fee Rs. 100/-. a. 
Petition dismissed. 
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Moinuddin Khan Sahib, Petitioner v. 
Rukmani Ammal, Respondent. 

Civil Revn. Petn. No. 2465 of 1970, 
D/- 19-1-1972, against order of 4th ff, 
Sm. C. C., Madras, D/- 28-9-1970. 

(A) Madras Buildings (Lease and Rent 
Control) Act. (18 of 1960), S. 7 (3) (a) G) 
and (ii) — Where Court finds the letting 
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to be equally for residential and non-resi- 
dential purposes and not mainly or sub- 
stantially for the one or other the applica- 
tion of the landlord stands whether filed 
under S. 7 (8) (a) (i) or S. 7 (8) (a) (ii). 
AIR 1952 Mad 418, Followed. (Para 3) 

(B) Transfer of Property Act (1882), 
§. 106 — Notice to quit — A lease for 
partly manufacturing or agricultural pur- 
pose and partly for other purposes requires 
a notice of only days. (&-Ref:— 
Madras: Buildings (Lease and Rent Control) 
Act (18 of 1960), S. 10 (8).) AIR 1955 
Cal 169, Followed. (Para 5) 

(C) Madras Buildings (Lease and Rent 
Control) Act (18 of 1960), 5. 25 — Revi- 
sion — Concurrent findings on the bona 
fides of landlord — No interference in 
revision. (Para 6) 
Cases Referred: Chronological Paras 
AIR 1955 Cal 169 = 93 Cal LJ 354, 

L. A. Saunders v. Land Corpre. 
of Bengal Ltd. 
AIR 1952 Mad 418 = 1952-1 Mad 
LJ 890 (FB), Daksbinamurthi v. 
Thulji Bai 8 

S. M. Abdul Wahab, for Petitioner; 
A. V. Raghavan, for Respondent. 

ORDER :— The tenant has preferred 
this revision petition against the order of 
eviction passed by the Rent Controller and 
upheld by the first appellate. authority on 
the ground that the respondent bona fide 


tequired the premises for her own occupa- 


tion. 

; The respondent requires the 
remises for residential purposes. It is 
found that the premises consist of two 
rooms, one occupied by the petitioner for 
residential purpose and the other for roll- 


ing beedies. The Rent ‘Controller has 
found that the house was predominantly 
let out for residential purpose. But the 


first appellate authority has found that it 
was let out partly for residential and part- 
ly for beedi rolling purposes. 


3. In view of the Full Bench deci- 
sion of this court in Dakshinamurthi v. 
Thulji Bai, 1952-1 Mad LJ 890 = (AIR 
1952 Mad 418 (FB)) it has been held that 
where the court finds the letting to be 
equally for residential and non-residential 
Biel and not mainly. or substantially 
or the one or the other kind of purpose, 
the application by the landlord may well 
stand whether filed under Section 7 (8) (a) 
(i) or Section 7 (8) (a) (ii) of the Act. It 
is, therefore, clear that the respondent is 
legally entitled to claim the premises in 
question which has been let out partly for 
residenial and partly for non-residential 
purposes for her own occupation. 


4, The second contention raised 
by the learned counsel for the petitioner is 
that the application is not maintainable with- 
out a six months’ notice as contemplated 
by Section 106 of the Transfer of Property 
Act. It is strongly urged .that the Mone 


T. Ammal v. Srinivasam , 


~ 


A.I.R. 


| 

is for manufacturing oses and that the 
lease therefore according to the Pa Alaa 
of Section 106 of the Transfer of Property 
Act, shall be deemed to be a lease from 
year to year terminable by six months’ 
notice expiring with the end of a year of 
the tenancy. I am’ clear that the conten- 
tion is without dny foundation. Admitted- 
ly there is no instrument of tenancy, but 
it is not disputed that the rent is paid 
monthly. In Ex. P-1 the notice of termi- 
nation sent by the respondent, it is clearly 
averred that it is a monthly tenancy and 
it is significant that, in Ex. P-8 the reply 
there is no denial of this allegation. On 
the other hand, the averments made there- 
in by the appellant implied that the ten- 
ancy was only a monthly and Section 106 
of the Transfer of Property Act states that 
a lease for manufacturing purposes shall 
be deemed to be: a lease from year to year 
only in the absence of a contract or local 
law or usage to;the contrary and I have 
found that in this case the contract was 
only for a monthly tenancy. 

; In any event, as the finding is 
that the lease was one for residential and 
non-residential purposes, JI am clear that 
15 days notice given is adequate and legal. 
Section 106 of the Transfer of Property 
a clearly gr that & lease of 2o 
able property ior any other ose sS 
be deemed to be a lease fem Gath to 
month and in my view these words in- 
clude .a lease partly for residential and 


partiy for non-residential purposes. In 
A. Saunders v. Land Corpn. of Bengal 


. rpn 
Ltd., 1954-93 Cal LJ 854 = (AIR 1955 
Cal 169) the Calcutta High Court has 
ruled that a lease for partly a manufactur- 
ing or agricultural purpose and partly for 
other oses ; requires a notice of 
only fifteen days. respectfully 
with the decision. 

6. As there is a concurrent find- 
ing on the bona fides of the respondent, 
there is no ground for interference in the 
revision. | 

In the result, the civil revision 
petition fails and is dismissed; but under 
the circumstances without’ costs. Time 
for vacating the premises two months 


granted. 
Petition dismissed. 


agree 
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ISMAIL AND PALANISWAMY, JJ. 
Tirupurasundari Ammal and others, 
Appellants v. Srinivasam Pillai and others, 
Respondents. i 
Appeal No.'560 of 1967 
1972, against decree of Sub-f., 
O. S. No. 18 of; 1968. 
Hindu Succéssion Act (1956), S. 6 — 
Section does not apply to separate pro- 
perty obtained at partition of coparcenary. 
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D/- 18-1- 
Tanjore in 
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- 1/6th share to the first 
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The section contemplates the »>xist- 
ence of a coparcenary consisting of the 
propositus and one or more males a- the 
time of the death of the propositus. Dace 
the coparcendry comes ‘to an.end by parti- 
tion there is no question of one member 
of the erstwhile coparcenary takin the 
property obtained by another member of 

at coparcenary at the partition by survi- 


vorship. 1970 UJ (SC) 890 (affirming. 
AIR 1968 Mad 255), Applied. (Paca 5) 
Cases Referred: Chronological Paras 


(1970) C. A. No. 115 of 1967, D/- 


20-2-1970 = 1970 UJ (SC) 390, 
Ramachandran Pillai v. Arunachala- 


thamm 
AIR 1963 Mad 255 = 76 Mad LW 

109, Arunchalathammal v. Rama- 

chandran Pillai 

T. K. Subramania Iyer and M. V Kri- 

shnan, for Appellants; S. Pichai, V. Sri- 
devan, G. Masilamani and R. Balachendar, 
for Respondent. 

` ISMAIL, J.:— The plaintiffs in 2. S. 
No. 18 of 1966 on the file of the cowrt of 


_the Subordinate Judge of Thanjavur arə 


the appellants herein. There was ar un- 
divided Hindu family consisting of one 
Kalyanasundaram Pillai, his son Sabanathy 
Pillai and his son Srinivasam Pillai, the 
first defendant in the suit. There was a 
artition between them as evidenced by 

x. A-l dated 21-4-1955. Under that 
artition, the joint family properties were 

ivided into ‘four schedules, A, B, C and 
D; A schedule was allotted to the share 
of Kalyanasundaram Pillai, B schedule was 
allotted to the share of Sabapathi Pillai, 
C schedule was allotted to the share cf the 
first defendant Srinivasam Pillai, and D 
schedule was allotted to Sabapathi Pillai 
and Srinivasam Pillai jointly. 
Pillai died on 5th December, 1962. The 
laintiffs-appellants are his widow and 
‘three daughters, the first defendant is his 
son and the 18th defendant is his mother. 
The appellants herein instituted the suit 
claiming that to the half share in the D 
schedule which belonged to Sabapathi Pil- 
lai, they alone were exclusively  ertitled 
and neither the first defendant Srinivasam 
Pillai, nor the 18th defendant hac any 
share therein. On the other hand, the 
case of defendants 1 and 18 was that all 
the six persons were entitled to ñherit 
the share of Sabapathi Pillai in ths D 
schedule properties in equal shares. From 
what we have stated above, the swit as 
well as the present appeal is concerned 
with Sabapathi Pillai’s half share in the D 
schedule properties and the reference to 
the shares of the parties will be relatable 
to that half share only. The learned Sub- 
ordinate Judge of Thanjavur held  azainst 
the appellants and decreed the suit for 
partition of their 4/6th share, albttin 
defendan= an 
another 1/6th share to the 18th defemdant. 
It is the correctness of this conclusior that 


T. Amma] v. Sririvasam 


Sabzpathi . 
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is challenged before us in the present ap- 
peal by the plaintiffs in the suit. 
2. Though before the trial court, 


two contentions were put forward, namely, 
that 18th defendant had relinquished her 


share in the suit properties (which means 
the half share of Sabapathi Pillai in D 


schedule properties) in favour of the plain- 
tiffs and that by a family ‘arrangement 
entered into between the first defendant 
Srinivasam Pillai and the plaintiffs, the 
first defendant also had given up his share 
in Sabapathi Pilla’s half share in favour 
of the plaintiffs, they are not repeated be- 
fore us and the only contention that is ad- 
vanced before us is on the basis of the 
constructions of Section 6 of the Hindu 
Succession Act, 1956 (Central Act 30 of 
1956), hereinafter referred to as “the Act”. 


3. For the purpose of understand- 
ing the controversy it is desirable to set 
out Section 6 of the Act in full and the 
same is as follows:— 

“When a male Hindu dies after the 
commencement of this Act, having at the 
time of his death an interest in a Mita- 
kshara coparcenary pio erty, his interest 
in the property shall devolve by survivor- 
ship upon the surviving members of the 
coparcenary and not in accordance with 
this Act; 

Provided that, if the deceased had 
eft him surviving a female relative speci- 
fied in class I of the Schedule or a male 
relative specified in that class who claims 
through such female relative the interest 
of the deceased in the Mitakshara coparce- 
nary property shall devolve by testament- 
ary or intestate succession, as the case 
may be, under this Act and not by survi- 
vorship. , 

Explanation I:— For the purpose of 
this section, the interest of a Hindu Mita- 
kshara coparcener shall be deemed to be 
the share in the property that would have 
been alloted to him if a partition of the 
prany had taken place immediately 

efore his death, irrespective of whether he 
was entitled to claim partition or not. 

Explanation II: Nothing contained in 
the proviso to this section shall be constru- 
ed as enabling a person who has separated 
himself from the opan before the 
death of the deceased or any of his heirs 
to claim on intestacy a share in the interest 
referred to therein.” 

. - The argumentof Mr. A. Sunda- 
ram Iyer, learned counsel for the appellant is 
that since the property obtained by Saba- 
pathi Pillai at the partition was originally 
coparce property, Section 6 will apply 
and therefore by virtue of Explanation II 
to that section, the first defendant will 
have no right to a share in Sabapathi Pil- 
lai’s half share. As far as the 18th defen- 
dant is concerned, the argument is based 
upon Explanation II itself on’*the miscon- 
ception that the 18th defendant was claim- 
ing as an heir to Kalyanasundaram Pillai 
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her husband, But once the learned counsel 
realised that the 18th defendant is en heir 
of Sabapathi Pillai, himself as his mother, 
he did not pursue this argument further. 
Hence, the only question for consideration 
is, whether by virtue of Explanation II the 
first defendant is excluded from inheriting 
the share of Sabapathi Pillai. Explana- 
tion II expressly refers to the proviso an 
the proviso itse ill come into operation 
only if the case is covered by the main 
part of Section 6. If the main part of Sec- 
tion 6 does not apply, the proviso cannot 
apply and consequently Explanation II will 
have no operation. Therefore, the only 
question is, whether the main part of Sec- 
tion 6 applies to the present case. 


5. We are clearly of the opinion 
that the said section has no application. 
We have referred to the fact that there 
was a partition between Kalyanasundaram 
Pillai, Sabapathi Pillai and the first defen- 
dant and consequently at the time when 
Sabapathi Pillai died, he did not die having 
an interest in the Mitakshara coparcenary 
property. The very words of the section 
show that the section has application only 
to a case where at the time of the death 
of the person concerned, he happened to 
be an undivided member, of a coparcenary 
and he had an interest in the coparcenary 
property, which interest will go by survi- 
vorship to the surviving members of the 
,coparcenary, according to the Hindu Law. 


The object of the section is to preserve 
this right of survivorship subject to the 
important and wide limitations enacted in 
the proviso. . Once the coparcenary has 
come to an end by partition, there is no 
question of one member of the erstwhile 
coparcenary taking the property obtained 
by another member of that coparcenary at 
the partition, by survivorship. Therefore, 
if the propositus at the time of the death 
was a divided member of an erstwhile co- 
arcenary, the section itself by its very 
anguage il ‘ have no application 
Our conclusion flows from the very langu- 
age of the section which contemplates the 
existence of a coparcenary consisting of the 
propositus and one or more males at the 
time of the death of the propositus. In our 
opinion, the language of the section is too 
lain and clear to admit of an argument 
ike the one advanced before us. In this 
case, admittedly Sabapathi Pillai died as a 
divided member and consequently he could 
not re said to have had an interest ne 
itakshara coparcenary property at e 
time of his death and therefore Section 6 
has no application. Our construction of 
Section 6 derives support from a decision 
of this Court in Arunachalathammal v. 
Ramachandran Pillai, AIR 1968 Mad 255, 
which has been affirmed by the Supreme 
Court in its judgment dated 20-2-1970, in 
C. A. No. 115 of 1967. The Supreme 
Court pointed out:— 


V. Kanakammal v. T. K. L. Narasimhan 


A.I. R. 


“Section 6 of the Act has no applica- 
tion to ey received by a member of 
a joint family on partition.” 
Under these circumstances, the conclusion 
of the learned Subordinate Judge is correct 
and there are no merits in the contention 
of the learned counsel for the appellant. 

6. However, Mr. Sundaram Iyer 
contended that the trial Court, while 
awarding costs against the appellants com- 
mitted a mistake in calculating the costs on 
the entirety of the value of the suit pro- 
perties, namely, : Rs. 20,000 and odd, 
whereas the costs' should have been cal- 
culated on that portion of the suit proper- 
ties held to belong to the first defen ant 
and the 18th defendant. We are of the 
view that this contention is correct, be- 
cause even according to defendants I and 
18, the plaintiffs are entitled to 4/6th share 
in Sabapathi Pillai’s half share and the 
effect of the contention of the appellants 
was to deny 1/6th share to the first defen- 
dant and another :1/6th share to the 18th 
defendant. Consequently costs awardable 
to them must be ‘based upon the value of 
the shares sought; to be denied to them. 
Accordingly, the decree of the trial court 
will be modified only in respect of costs, 
by making the amount of costs referable to 
the value of the ‘shares of the first defen- 
dant and the 18th defendant separately. 

i Subjecti to the above modifica- 
tion with regard to costs, the appeal is dis- 
missed. We do not make any order as to 
costs in this appeal. 

Appeal dismissed. 
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RAMAPRASADA RAO, J. 


Smt. V. Kanakammal, Petitioner v. 
Thiru K. L. Narasimham, Respondent. 

Civil Revn. Petna. No. 2523 of 1971, 
Dt/- 3-1-1972, against order of S. T. A. T, 
Madras in Ap. No. 758 of 1971. 

Civil P. C. (1908), S. 115 — Motor 
Vehicles Act (1939), S. 64 — Powers of 
remand — Decision of State Transport Ap- 
pellate Tribunal regarding extension of 
route, based on adequate material —- Re- 
mand not necessary — Interference by 
High Court in revision not permissible. 
(X-Ref:— Motor Vehicles Act (1939), Sec- 


‘ion 64). 


If there is not sufficient material on re- 
cord to determine whether extension or 
variation of the route is proper or not, 
then the State Transport Appellate Autho- 
rity should normally send the matter back 
for er appraisal of the material and a 
decision thereon. But if the matter on re- 
cord is found adequate ‘by the Appellate 
Tribunal to come to a decision without the 
assistance of the Regional Transport Autho- 
tity and it takes .a decision after hearing 


CP /DP/B832/72/MNT/VBB ; 
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the parties, the decision is not without 
jurisdiction entitling the High Court tb in- 
terfere with it in revision. (Prs. 3, 4) 
Cases Referred: Chronological Paras 
(1971) W. P. No. 1486 of 1971 (Mad) 3 


V. T. Gopalan, for Mrs. Radhagopalan, 
for Petitioner; S. V. Patrachary, for Res- 
pondent. 

ORDER:— This civil revision petition 
comes up on conversion of the or ginal 
W. P. No. 1044 of 1971. The respoadent 
applied for a variation of his route from 
Vellore to Pallikonda, so as to extend the 
same from Pallikonda to Gudiyatham. The 
Regional Transport authority, who dealt 
with this application, summarily dismissed 
the same on the ground that the respondent 
was not entitled to such an extensicn as 
the length of the sector covered afte: the 


variation was not permissible under the 
Motor Vehicles Act. The respondent took 
up the matter in appeal, © and before the 


appellate authority, it appears to me, the 
parties had made representations not only 
as regards the maintainability of the ap- 
plication, but also on the merits. This I 
say because the appellate authority went 
into the matter not only on the question 
whether the extension was ‘plausible under 
the Act, but also on the ground wether 
the extension was publicly needed. Ulti- 
mately the appellate authority came te the 
conclusion that the respondent’s claira for 
extension was justified. It is as against 
this, the present civil revision petition has 
been filed. 

2. The petitioner, whowasore of 
the objectors tothe extension claims that 
there was not enough material before tLe ap- 
pellate authority for him to undertake the in- 
vestigation about the public need and ulti- 
mately to sanction the variation. The 
second contention is that the material on 
record cannot be said to be sufficient for the 
purpose of appreciating whether the exten- 
sion or variation could be granted. Ir any 
event, the appellate authority ougat to 
have remitted the subject-matter to the Re- 
gional Transport authority for a fulle- ap- 
praisal of merits and circumstances ani for 
an ultimate decision whether the extension 
should be granted. 


8 The learned counsel foz the 
etitioner relied very strongly on the cbser- 
vations made ourt in P 







y j ‘ 
No. 1486 of 1971 (Mad). It is no dobut 
true that in matters where the record does 


authority for a fuller 


authoricy is 
that it could 
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purposes of finding out whether an exten- 
sion or variation is proper or not, then it 
could undertake such an investigation if it 
is satisfied that the material before it is 
adequate. Unless there is perversity in the 
application of this salient rule, this Court, 
in exercise of its jurisdiction under Sec- 
tion 115, C. P. C., ought not to interfere 
with such an assessment of material by the 
appellate authority, made im the peculiar 
circumstances under which it was called 
upon to decide for itself about the neces- 
sity or otherwise of the variation of exten- 
sion. 


4, In the instant case, it is not in 
dispute that the respondent in his applica- 
tion has made the position clear and has 
made out a case, according to him, which 
justifies an extension. The petitioner, who 
was vitally interested as an operator in the 
sector, opposed the same. But, the appel- 
late authority finds that though there were 
many: representations to the notification 
issued consequent upon the application for 
extension made by the respondent, yet they 
did not raise any objection to such an ex- 
tension, but only wanted suitable timings to 
be fixed. The appellate authority also 
finds that the petitioner argued at length 
over the need for the extension and after 
hearing the parties and after considering the 
available material, it came to the conclu- 
sion that the existence of the need was 
established. In these circumstances, it can- 
not be said that there was no material at 
all for the appellate authority to come to 
the conclusion as it did in the instant case. 
The argument of the learned counsel for 
the petitioner is that some more material 
such as occupancy ratio and the necessity 
as such for the extension might have been 
gathered by the appellate authority from 
the Regional Transport Authority, or the 
subject-matter could. have been remitted to 
the original authority for it to appreciate 
the subject in the light as above. The 
Regional Transport Authority indeed had 
an opportunity to place such material be- 
fore the appellate authority. In paragra- 

aph 10 of the appeal. grounds, the appel- 
ant-respondent placed some material in 
support of his claim for extension. The 


. Regional Transport Authority ~remarks that 


no material evidence has been produced in 
support of the need. But, even then, he 
has not taken care to state that there was 
no public need for such an extension or in- 
deed it was unnecessary. In those circum- 
stances, it cannot be said that the appel- 
late authority did not have sufficient 
material for him to decide the matter for 
himself without the assistance of the Re- 
gional Transport Authority. In any event, 
the order of the appellate authority is ad- 
mittedly based on material placed before 
him and on which lengthy arguments were 
addressed by the parties. In those circum- 
stances, if cannot be an order passed by 
the appellate authority without jurisdiction. 


268 Mad. [Prs. 1-4] 


It is only in cases where the challenged 
order is without jurisdiction or one passed 
in excess of jurisdiction or irregular exer- 
cise of jurisdiction or an order which has 
resulted in material irregularity, that this 
Court normally interferes under Sec. 115, 
C. P. Code. I am unable, therefore, to 
accept the argument of the learned counsel 
for the petitioner that the order suffers 
from want of jurisdiction. 

5. As regards the other contention 
that the extended route would cover 
mileage beyond the prescribed distance, 
that has not been pressed before me as 
the matter is covered by a decision of this 
Court. . ; 

In the result, the civil revision peti- 
tion is dismissed. There will be no order 


as to costs. 
_ Revision dismissed. 


Lae 
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RAGHAVAN, J. 
Kannammal, Appellant v. Deivasiga- 
mani Gounder and others, Responders. 
Second Appeals Nos. 68 and 69 of 1969, 
D/- 26-11-1971, against decree of Sub- 
Has Vore in A. S. Nos. 115 and 116 of 


Stamp Act (1899), Ss. 29 and 44 — 
Stamp duty on partition deed — Payment 
by one sharer —- Liability of others to con- 
tribute. 

Where the entire’ stamp duty and 
penalty imposed on a partition deed (Koor 
Chit) is paid by one sbarer he can file a 
suit for contribution by virtue of S. 44 
against other sharers by virtue of Sec. 29. 
ATR 1956 Mad 454, Relied on; AIR 1946 
Mad 50 and AIR 1916 Mad 672, Not foll. 


Para 4) 
Cases Referred: Chronological Paras 
AIR 1956 Mad 454 = (1956) 2 Mad 
LJ 126, Subramania Chettiar v. 


R. D. O. Devakollar, Ramanatha- 


©  puram 

AIR 1946 Mad 50 = 1945-2 Mad LJ 
958 = 58 Mad LW 461, Sundara- 
ramireddi.v. Pattabhiramireddi 8 

AIR 1916 Mad 672 = 2 Mad LW 
1024, Raman Chetti v. Nagappa 
Chetti 


V. Srinivasan, for Appellant; N. Krish- 
naswami, for Respondent. 

JUDGMENT:— The plaintiff in each 
of the suits is the appellant, The plaintiffs 
husband Manicka Gounder, Deivasigamani 
the respondent in S. A. No. 68 of 1969 and 
Velu Gounder were brothers. They partitioned 
their properties and were in separate enjoy- 
ment of their shares. The plaintiffs hus- 
band died about ten years prior. to suit, 
leaving the plaintiff to succeed him. The 
plaintiff filed two suits (1) O. S. 518 of 


DP/DP/C520/72/MNT/YBB 


Kannammal v. D. Gounder (Raghavan JJ 
. 1963 


A.I. R. 


against Velu Gounden and (2) 
O. S. 519 of 1963 against Deivasigamani 
out of which the above second appeals have 
arisen, claiming Rs. 172-50 in each of the 
suits. The case of the plaintiff is that on 
12-8-1957 partition koor chits were execut- 
ed by all the sharers and each of them took 
a copy thereof but they were unstamped 
and unregistered. About two years ago the 
plaintiff presented the said partition koor 
chit for validation ;but the revenue autho- 
rities summoned the other koor chits also 
from the other sharers and levied the 
stamp duty and penalty. The case of the 
plaintiff is that she was called upon to pay 
the entire duty and penalty and that she 
pain the entire stamp duty and penalty 
evied amounting to Rs. 690-on 81-8-1962 
when the revenue authorities demanded 
ayment. The present suits are for contri- 
ution calling upon the defendants to pay 
a fo share, namely, Rs. 172-50 each. 


2, The defendants filed written 
statements contending that the documents 
were validated a at the instance of the 
plaintif and therefore the plaintiff is not 
entitled to recover the share of the amount 
claimed; and in any event the share of 
penalty cannot be recovered and that the 
suit has been instigated by the other 
brother Annamalai. ; 


3. The trial court decreed the suits 
holding that the defendants are liable to 
pay their share of the amount as claimed 
in the plaints. Two appeals A.S.No. 115 of 
1966 and A.S.No.116 of 1966 were filed 
by the defendants in each of the suits and 
the contention was that they are not liable 
to contribute their share. The learned 
Judge relying upon the judgment in Sunda- 


ramireddi v. Pattabiramireddi, 58 Mad LW 
461 = 1945-2 Mad LJ 258 = (AIR 1946 
Mad 50), reversed the decision of the trial 


Court. The headnote in this decision runs 
as follows— 


“Where in respect. of a partition docu- 
ment to which two brothers were parties 
and no duty was paid and subsequently in 


_ proceedings in Court one of them was com- 


pelled to pay the stamp and penalty in res- 
pect of that document he would not be en- 
titled to recover a share of that amount 
from the other. Section 44 was not in- 
tended to enable one of several persons 
who were under a common duty to pay 
the proper stamp in proportionate shares to 
claim recovery of the proportionate amount 
of the duty or penalty, the whole of which 
he was afterwards obliged to pay owing 
to the common default.” 

Kuppuswami Iyer, J. followed an earlier 
decision of this Court in Raman Chetti v. 
Nagappa Chetti, 2 Mad LW 1024 = (AIR 
1916 Mad 672). 


4. In a later decision of a Division 
Bench in Subramania Chettiar v. R. D. O. 
Devakottah, Ramanathapuram, 1956-2 Mad 
LJ 126 = (AIR 1956 Mad 454), there is 


ea 
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ñ reference at p. 133 to the proper proce- 
dure to be followed in such cases. 


4A. The following passage maz be 
usefully referred to: 


“Where several persons jointly execute 
a document, the Collector can prcceed 
under Sections 40 and 48, against ary of 
them as they are all jointly and severally 
liable. He is not bound to collect the pro 
rata shares from each. That A rata divi- 
sion is a matter for them to effect amieably 
or get settled in suits for contributior, or, 
by moving the Court to include in its order 
oF costs where suits and proceedings are 
pending. That Section 29 will not bind 
the Collector under Sections 40 and 48, is 
not only clear from the fact that that sec- 
tion and Section 44 relate only to sights 
between the parties...... š 
The above passage is an authority for the 
position that a suit for contribution lieg 
where one of the parties to a koor chit 
pays the entire stamp duty thereon. I hold 
that the same principles il app-y to 
penalties as well. The present suit se2king 
to call upon the other executants to coati- 
bute is maintainable. 

5. In this view the claim in each 
of these suits is maintainable and the plain- 
tiff is entitled to a decree for the sums 
claimed. The second appeals are allcwed. 
There will be no orders as to costs. No 


leave. 
Appeals allowed. 


AIR 1972 MADRAS 269 (V 59 C 31) 
RAMANUJAM, J. 
S. Gopalakrishna Iyer, Appellant ~. V. 
S. Subbaraya Iyer’ and 
Second Appeal No. 916 of 1969, D/- 
16-11-1971, against decree of Sub-J., Salem 
in A. S. No. 188 of 1967. 


(A) Evidence Act (1872), S. 41 — 
Scope & Applicability — A decision render- 
ed in proceedings arising out of the eredi- 
tor’s suit cannot be brought in under Sec- 
tion 41. (Pera 3) 


(B) Civil P. C. (1908), S. 11, Explana- 
tion VI — Earlier suit by P, one œ the 
daughters of deceased co-parcener for de- 
claration of title to property — Advers2 de- 
cree passed against her — Suit was on be- 
half of all the reversioners of deceased co- 
parceners — Plaintiff in present suit, son 
of P’s sister — Particular piece of evidence 
relating to character of the suit prcperty 
not produced im earlier suit — It canet be 
said therefrom that P did not initiate and 
conduct the suit bona fide, — Decisien ~ in 
earlier suit was therefore binding òn suc- 
ceeding reversioners. (1861-63) 9 Moe Ind 
App 539 (PC) and AIR 1921 Mad 248, 
Distinguished. : (Paras 5, 6) 

(C) Civil Procedure Code (1908), 5. I1 
—- Applicability to suits by Hindu females. 


EP/EP/C702/72/AGT/VBB 





S. G. Iyer v. V. S. 3. Iver (Ramanujam J.) 


as to bin 


‘plea based on res judicata 


others, Respondents.. 
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Though the rule of res judicata as 
enacted in Section 11 might not be strict- 
ly applicable to a suit by a Hindu female, 

e principle should be rightly applied so 
the reversioners by decisions in 
litigations fairly and honestly given for or 
against Hindu females representing the 
estate. AIR 1918 PC 87, Followed. 4) 


(Para 
(D) Limitation Act (1908), Art. 141 — 
Suit for possession of property left by a 
Hindu female — Must be filed within 12 
years of the demise of the female. AIR 
1964 SC 907, Referred. (Para 6) 
Cases Referred: Chronological Paras 
AIR 1964 SC 907 = (1964) I SCR 
495, Ittayavira Mathai v. Varkey 
Varkey 
L. P. A. No. 73 of 1962 (Mad), Gopal- 
krishna Iyer v. Ramaswami Iyer 
AIR 1921 Mad 248 = ILR 44 Mad 
778 (FB), Secy. of State v. Syed 
Ahmed Badsha 
AIR 1918 PC 87 = ILR 40 All 598, 
Risal Singh v. Balwant Singh 
(1961-63) 9 Moo Ind App 589 (PC), 
Katama Natchiar v. Rajah of 
Sivaganga 5 
D. Ramaswami Iyengar and R. Krish- 
namachari, for Appellant; M. V. Krishnan, 
for Respondent. 


JUDGMENT:— The only point that 
was urged by the learned counsel for the 
first defendant-appellant is that the suit out 
of which the second appeal arises is barred 
by res judicata as we as by limitation. 
The circumstances under which the above 
and limitation 
has been raised are these: Originally the 
suit property belonged to the joint family 
of one Kuppa Iyer and Venkatasubramania 
Iyer. Kuppa Iyer had two daughters, Par- 
vathi and Subbulakshmi and a son Sam- 
basiva Iyer. Sambasiva Iyer died issueless 
in March 1950 and his wife had predeceas- 
ed him. The plaintiff is the son of Sub- 
bulakshmi and the seventh defendant is the 
adopted son of Parvathi. Defendants 1 and 
2 and one Mahadevan are the grandsons of: 
Venkatasubramania Iyer and. defendants 3 
to 6 and 8 are the children of the deceased 
Mahadevan. Out of the two daughters of . 
Kuppa Iyer, Parvathi and Subbulakshmi, 
Subbulakshmi predeceased Parvathi. There- 
fore, Parvathi filed a suit O. S. No. 428 of 
1950 on the file of the District Munsif, 
Namakkal, for a declaration of title to the 
suit property as an heir of Kuppe Iyer and 
for recovery of possession of the same from 
defendants 1 and 2 herein and their tenants. 
Parvathi Ammal, the plaintiff in that suit, 
claimed that the suit property had been 
allotted to the share of Kuppu Iyer and 
that she has succeeded to the same. The 
suit was resisted by defendants 1 and 2 on 
the ground that the property continued to 
be the joint family property of the family 
of Kuppu Iyer and Venkatasubramania 
Iyer, that there was no division of the joint 


baad 


'. died in the year 1951. 
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family properties and that after the death 
` of Kuppa Iyer and Sambasiva Iyer they 


E have succeeded to the entirety of the pro- 


perties of the ‘joint family by survivorship. 
The suit ended in favour of defendants 1 
and 2 and against Parvathi, the le 
the Court holding that there has been no 
artition among the members of the joint 
amily and defendants 1 and 2 got the suit 
survivorship. mediately 
of her suit, Farvathi 
Subsequently one 
obtained a decree on the 
basis of a promissory note executed by 
Sambasiva lyer in O. S. No. 64 of 1952 
against defendants 1 and 2 and ` their 
brother Mahadevan and attached the suit 
properties. The first defendant | filed an 
application in that suit to raise that attach- 
ment effected by the decree-holder. The 
proceedings arising out of the said attach- 
ment reached finally ‘this Court, and this 
Court had held that there was a partition 
between Sambasiva Iyer and his brothers, 
that the suit property was the separate pro- 
perty of the late Sambasiva Iyer and that 
the decree-holder was entitled to attach the 
said property in execution. Thereafter the 
present suit has been filed by the plaintiff, 
son of Subbulakshmi, claiming the suit pro- 
perty as reversioner of Sambasiva Iyer to 
em the suit property belonged exclusive- 
ly. | 

2. The first defendant contended 
that the plaintiff is not the sisters son of 
Sambasiva Iyer, that there was no partition. 
between Sambasiva Iyer and his cousins, 
that they had got the property by survivor- 
ship, that the 7th 
adopted son of Parvathi, that the suit was 
barred by. time as it has not been filed 
within 12 years after the death of Parvathi 
in 1951 and that the suit is -also barred by 
res judicata by virtue 
O. S. No. 428 of 1950 ‘filed by Parvathi, 
the plaintiffs , maternal aunt. Defendants 
2 and 7 remained. ex parte, and defen- 
dants 8 to 6 practically supported the case 
of the first defendant. It is in these cir- 
, cumstances the’ plea of res judicata as well 
as limitation was taken by the first defen- 
dant. The plaintiff also raised a plea of 
res judicata on the ground that = ulti- 
mate decision rendered in the execution 
proceedings arising out . of the creditor's 
suit, O. S. No: 64 of 1952,: wherein it has 
been. held that the property attached was 
the separate property of Sambasiva Iyer 
barred defendants 1 and 2 who were par- 
ties to those proceedings from raising the 
plea that the suit property was not the se- 
parate property of Sambasiva Iyer. 


+ 


properties by 
- after the dismissal 


of the creditors 


3. The plea of res judicata put for- 
ward by the plaintiff can easily be disposéd 
of. Though defendants 1 and 2 were par- 


ties to that suit O. S. No. 64. of 1952, the 
plaintiff was not a party thereto end as 
such, it cannot operate as res judicata in 
the present suit. But the lower appellate 


defendant is not the 


of the dismissal of . 


~ Jearne 


Pa 
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Court, however, felt that though the deci- 
sion ia O. S. No. 64 of 1952 may not con- 
stitute as res judicata, the judgment render 
ed therein is to be tad to be a judg- 
ment in -rem and not a judgment in per- 
sonam and as such, the defendants are 
bound by the decision in L. P:.A. No. 78 
of 1962 (Mad), Gopalakrishna Iyer v. 
Ramaswami Iyer and others arising out of 
the execution proceedings in that suit. This 
view of the lower appellate. Court that the 
decision in L. P. App. No. 78 of 1962 
operated as a judgment in rem cannot, in 
my view be sustained. Section 41 of the 
Indian Evidence. Act makes a final judg- 
ment, order or decree of a competent court, 
in the exercise of probate, matrimonial, ad- 
miralty or insolvency jurisdiction relating to 
any legal character or status conclusive 
proof when the existence of such legal 
character or status comes to be questioned. 
The decision rendered in proceedings aris- 
ing out of the creditors suit cannot be 
brought in under Section 41 of the Indian 
Evidence Act. Section 42 also . will not 
apply as the Troeon do not relate to 
matters of public nature. It is not as if 
the plaintif in this suit claims his right 
through the creditor so as to invoke the 
principle of res judicata under Section 11 
of the Civil Procedure Code. 


4, ` Then there remains the plea of 
res judicata raised by the first defendant 
for consideration. The earlier suit.O. S. 
No. 428 of 1950 was filed by Parvathi claim- 
ing to have succeeded to the suit property 
asthe separate pepe of Sambasiva Iyer. 
In that suit it has been held that the suit 
property was- not the separate property of 
Sambasiva Iyer but that the property con- 
tinued to be the Jone family property of 
Sambasiva Iyer. and his cousins so that on 
the death of Sambasiva . Iyer the property 
was inherited by defendants 1 and 2 as re- 
versioners. The question is whether the deci- 
sion obtained by Parvathi in her suit, O. S. 
No. 428 of 1950 operated as res judicata 
against the ar According to the 
learned counsel for the appellant, the plain- 
tif in the present suit is bound by the de- 
cision rendered in Parvathi’s’ suit as Par- 
vathi should be deemed to have filed the 
suit on behalf of all the reversioners in- 
cluding the plaintiff, while the respondent’s . 
counsel contends 
should be taken to have asserted to her 
independent title to the suit property and 
not on behalf of the entire body of rever- 
sioners including the plaintiff. If Parvathi 
is deemed to have filed the suit represent- 
ing the entire body of reversioners then the 

laintiff will be bound by the decision ren- 
ered -in that suit, But if Parvathi is held 
to have asserted her independent right and 
title to the suit property then the decision 
in her suit will not bar the present suit 
filed by the plaintiff. Explanation VI of 
Section 11 Civil Procedure Code is as 
follows: 


that Parvathi ` 
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“Where persons litigate bona fid= in 
respect of a public right or of a private 
tight claimed in common for themselves 
and others, all persons interested in such 
right shall, for the purposes of this section, 
be deemed to claim under the persors so 
litigating.” 

The question is whether the plaintif should 

be deemed to claim under 

filed the earlier suit and got an adverse de- 

cision and whether Parvathi claimed to re- 
resent the entire reversionary interest. 

Marne on Hindu Law and Usage, llth Edi- 

aon at page 796, sets out the legal position 
us:— 


“A widow or other limited owner dur- 
ing her lifetime represents the whols in- 
heritance and a decision in a suit by or 
against the widow as representing the estate 
is binding on the reversionary heir. As 
was observed in the Sivaganga case ‘the 
whole estate would for the time be vested 
in her, absolutely for some purposes, though 
in some respects for a qualified interest; 
and until her death it could not be ascer- 
tained who would. be entitled to suzceed 
TERAN It is obvious that there woud be 
the greatest possible inconvenience in hold- 
ing that the A heirs wer3 not 
bound by a decree fairly and properly ob- 
tained against the widow.’ In Risal Sin 
v. Balwant Singh the principle of law to be 
applied in such cases was restated: “Where 
the estate of a deceased Hindu has ~ested 
in a female heir, a decree fairly anc pro- 
perly obtained against her in regard to the 
estate is, in the absence of fraud or col- 
lusion, binding on. the  reversionary heir’. 
But the decree against the female holder 
must have involved the decision of a ques- 
tion of title, and not merely a quest:on of 
the widow’s possession during her life. The 
rule of res judicata therefore applies, even 
if Section 11, C. P. Code with its axpla- 
nation IV is not strictly applicable.” 

The principle of res judicata laid down in 
the Sivaganga case is not limited zo de- 
crees in suits contested to the end. It is 
therefore, competent to the widow to enter 
into a compromise in the course of a suit, 
bona fide in the interest of the estate and 
not for her personal advantage and a de- 
cree passed in such compromise is binding 
upon the reversioners. this case, when 
Parvathi filed a suit to recover the proper- 
ties from defendants 1 and 2 as the separate 
property of her brother Sambasiva Iyer 
she claimed the same representing the re- 
versionary estate and she did not -nerely 
assert her right to possession durimg her 
lifetime. I am not inclined to agree with 
the view taken by the lower appellate court 
that Parvathi should be deemed .ta have 
asserted her personal right and that the 
plaintiff not being a party to that suit, it 
would not paate as res judicata. Ir Risal 
Singh v. Balwant Singh, 40 All 598 = 
nE 1918, PC 87), the Privy Council laid 

wn that though the rule of res jadicata 


Parvathi who- 
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as enacted in Section I11,.C. P: Code 
might not be strictly applicable to a part-|: 
cular case, the arado of res judicata 
should be nightly applied so'as to bind the 
reversioners by decisions in litigations fair- 
ly and honestly given for or against Hindu 

females ‘representing estates. i 


5. The learned counsel for the 
respondents, however, states that the earlier 
suit was not properly and fairly conducted 
by Parvathi, that the suit came to be dis- 
missed only because she had not produced 
the original partition deed between Sam- 
basiva Iyer and his cousins and that if Par- 
vathi had taken proper and diligent steps 
she could have filed the original of the 
partition deed and succeeded in establish- 
ing that the property sought to be recover- 
ed by her was the separate property of 
Sambasiva Iyer. But the non-production of 
the origi partition deed by Parvathi 
though was one of the grounds for hold- 
ing that the property was not the separate 
property of Sambasiva Iyer, the decision in 
that case cannot be said to have been given 
otherwise: than fairly and honestly and it 
cannot be also stated that Parvathi did not 
initiate and conduct the suit bona fide. 
Notwithstanding the disadvantage Parvathi 
had, the trial in that suit should be held to 
be fair and honest. The learned counsel 
for the respondents, however, relies on the 
decision in (1861-68) 9 Moo Ind App 539 
(PC) Katama Natchiar v. Rajah of Sivaganga. 
In that case a decree in a suit filed by A 
ag en widow against B to succeed to 
her _ husband's estate in preference to B, his 
nephew on the ground of the family having 
been divided was held not to operate as 
res judicata in a later suit by C, a daughter 
claiming to succeed to her father’s estate 
on A’s death on the ground that the pro- 
perty was self-acquired by her father. Such 
a judgment, though viewed otherwise by 
the Courts below, determines only an issue 
raised concerning a particular person and 
is not a judgment in rem but simply a 
judgment inter partes. The facts of that 
case are entirely different from those in 
this case. In that case a widow filed a 
suit against her husband’s nephew on the 
ground that the property is a coparcenary 
property, that there has been a division in 
the family and that she is entitled to suc- 
ceed to her husband’s share. But later the 
daughter had filed a suit against the same 
person after the death of her mother on 
the ground that the property is a self-ac- 
quired one. It is in view of this variation 
in the claims put forward in both the suits 
it was held that the earlier suit did not 
constitute res judicata. Dealing with the 
question of res judicata the Judicial Com- 
mittee expressed thus: 


“Their Lordships are of opinion that, 
unless it could be shown that there had 
not been a fair trial of the right in that 
suit—or, in other words, unless that decree 
could have been successfully impeached on 
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some special ground, it would have been 
an effectual bar to any new suit in the 
Zilla Court by any person claiming in suc- 
cession to Anga Mootoo Nachiar. For 
assuming her to ‘be entitled to the Zamin- 


dary at all, the whole estate would for the 


time be vested in her, absolutely for some 
purposes though in some respects, for a 
qualified interest; and until her death it 
could not be ascertained who would be 
entitled to succeed. The same principle 
which has prevailed in the Courts of thi 
country as to tenants in tail representing 
the inheritance, would seem to apply in the 
case of a Hindu widow; and it is obvious 
that there would be the greatest possible 
inconvenience in holding that the succeed- 
ing heirs were not bound by a decree 
fairly and properly obtained against the 
widow.” 


The learned counsel refers to the decision 
of the Full Bench in Secretary of State v. 
Syed Ahmed Badsha, ILR 44 Mad 778 = 
(ATR 1921 Mad 248), where a judgment 
was held to operate as a bar only as be- 
tween the parties thereto or their privies, 
and that a judgment in a suit by A against 
B a rival claimant for an office negativing 
A’s title as against B was held to be no 
bar to a suit by A against a third party 
for the emoluments of the said office and 
that such a judgment was held to be only 
a piece of evidence on the question of 
title. That decision has no application to 
the facts of this case where the origin 

suit has been filed by the mother’s sister 
representing the entire body of reversioners, 
claiming title to the suit property on the 
poe that it is the separate property al- 
otted to her brother at the partition and 
the said right is again asserted by the pre- 
sent plaintiff who aims to be the next 
reversioner. Therefore, I have to hold 
that the earlier suit filed by the plaintiffs 
mother’s sister will bar the present suit. 


6. It was also contended by the 
learned counsel for the appellant that the 
suit itself is barred by limitation as it has 
been filed’ more than 2 years after the 
dismissal of the earlier suit filed by Par- 
vathi. The courts below have held that 
the suit is not barred by limitation as Arti- 
cle 65 of the Limitation Act gives the 
plaintiff a period of 12 years for recovery 
of possession of immoveable properties so 
long as the first defendant has not per- 
fected title by adverse possession, as re- 
covery of possession is based on title. Ac- 
cording to the learned counsel for the ap- 
pellant under Article 141 of the Limita- 
tion Act, 1908, the plaintiff who succeeded 
his mother in the year 195] should have 
filed the suit for recovery of possession 
within 12 years from the date of demise of 
his mother, and under that section the 
suit became clearly barred long before the 
commencement of the new Limitation Act 
of 1968 and that under Section 81, the 
provisions of the new Act will not enable 
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any suit for which the period of limitation 
pr sa hag by the old Act had expired be- 
ore the commencement of the Act to be 
instituted after the new Act. Article 141 
gives a period of twelve years to a Hindu 
or a Muhammadan to enter into possession 
of immoveable prop on the death of a 
Hindu, Muhammadan female from the date 
when such female dies. In this case the 
suit had not been filed within the’ said 
period of 12 years before the commence- 
ment of the new Act. Therefore the 
Courts below were in error in invoking the 
provisions of Article 65 of the new Limi- 
tation Act so as ta enlarge the period of 
limitation for filing the suit. The learned 
counsel for the appellant, however, states 
that the defendants were not continuously 
in possession from 1951 upto the date of 
the suit and that their possession has been 
interfered with by the appointment of a 
Receiver in certain criminal proceedings 
and that, therefore, the defendants cannot 
be said to have been in continuous possess- 
ion for twelve years and he seeks to get 
support for that view from the decision in 
Ittyavira Mathai v. Varkey Varkey, AIR 
1964 S. C. 907. It is unnecessary to con- 
sider this point, for whatever be the nature 
of the possession of the defendants, the 
plaintiff who seeks to succeed to the pro- 
perty on the death of his mother has to file 
a suit within twelve years of the demise of 
the female. Therefore the suit has become 
barred under Art. 141 of the Limitation 
Act and the provisions of the new Act will 
not enable the plairtiff to file the present 
suit after the suit having become barred 
under the old Limitation Act. 


The resultis the decree and judg- ` 


ment of the courts below are set aside and 

the second appeal is allowed. There will 

be no order as to costs. No leave. 
Appeal allowed. 
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Second App. No. 529 of 1969, D/- 
5-11-1971, against decree of Dist. Court, 
Coimbatore in A. S. No. 881 of 1966. 


Contract Act (1372), S. 10 — Cons- 
truction of contract —- Agreement to “sell 
the standing and fallen trees” — Mango 
and jack fruit trees included. 


v. B. J. 


The agreement was “...... it is agreed 
that the sellers will sell al standing and 
fallen trees (excluding sandalwood, co- 
conut, arecanut and specified fruit 


trees grown and ste in... .Sembar 
estate (now known as Shanti Plantations) 
TOTT ” It was contended by plaintif sel- 
ler that mango and jack fruit trees were not 
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sold under the agreement. Held, that 
mango trees and jack fruit trees were fruit 
trees as well as timber. Considering the 
language of the agreement and conduet of 
the parties it could not be held that it was 
restricted to only timber trees excluding 
fruit trees which were not timber It 
covered all timber trees and also other 
trees on the land excluding fruit trees speci- 
fied in it. Mango and jack fruit trees 
were not specified for exclusion under the 
agreement. The plaintif seller in prevent- 
ing defendant from cutting manga and 
jack trees committed a breach of contract. 
AIR 1926 Oudh 136: (1900) ILR 24 Bom 
Sl; AIR 1927 Mad 187, Rel. on. 

(Paras 2, B, 4) 


Cases Referred: Chronological 


ATR 1927 Mad 187 = ILR 50 Mad 
482, Vellayappa .Chetti v. Subramania 
Chetti 


AIR 1926 Oudh 186 = 2 OWN. 947, 
Pirthidin v. Ramlal 


(1900) ILR 24 Bom 81 = 1 Bom 
LR 489, Krishna Rao v. Babaji 2, 


Ayyar and Dolia and S. P. L. Falani- 
Sriramam, for 


Paras 


Respondents. 


JUDGMENT:— The resporitents-~ 
plaintiffs entered into an agreement >n 4- 
7-1962 with the defendant agreeing to sell 
the ‘standing and fallen trees’ in their estate 
known as “Shanti Plantations” in Melur 
Village of Coonoor taluk. The disprte in 
the suit, out of which this second «ppeal 
arises, related mainly to the question. whe- 
ther the mango and jack fruit trees were 
also sold to the defendant (appellant) under 
the said agreement dated 4-7-1962. The 
relevant portion of the clause in the agree- 
ment reads as follows: 


TERPEN it is agreed that the sellers 
will sell and the purchaser will purchase 
all standing and fallen trees erence 
sandal-wood, coconut, arecanut and a 
specified fruit trees and tamarind trees and 
10 or 15 silver oak trees of below 86” 
girth) grown and standing in.... Sember 
ei (now known as Shanti Planta- 
Hons). ....... a 


It is the case of the plaintiff that the mango 
and jack fruit trees were not sold under 
this clause while the defendant conzended 
that they were sold. Both the Courts be- 
low have accepted the plaintiffs’ con-ention 
and decreed the suit for balance of consi- 
deration to be paid under the agreement. 


3. In this appeal, Thirn M. S. 
Venkatarama Iyer, learned counsel for the 
appellant contended that the defendant was 
a timber merchant and having regard to 
that fact, the agreement will have to be 
interpreted as one for the sale of all tim- 
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ber trees of “Shanti Plantations” and since 
mango and jack fruit trees are timber trees, 
they were not excluded from the agreement 
of sale dated 4-7-1962. This contention of 
the appellant is unsustainable. There could 
be no dispute that, in this part of the 
spent mango:’and jack fruit trees are con- 
sidered as timber trees. It is seen from 
some of the decisions which considered the 
definition of ‘immoveable property’ under 
Section 3 of the Transfer of Property Act, 
that in order that a tree may be consider- 
ed as ‘standing timber, its wood must be 
suitable for use for building houses or re- 
pairing houses, bridges or ships or for 

iture, etc. In particular, it was held 
in Pirthidin v. Ramlal, AIR 1926 Oudh 
186, “it is no doubt true that in these oro- 
vinces mango wood is one of the com- 
monest kinds of timber and is generally used 
in building and for other purposes.” This 
decision followed an earlier decision of the 
Bombay High Court in Krishna Rao v. 
Babaji, (1900) 24 ILR Bom 8]. In this 
decision also it was held that the term 
‘timber’ is meant properly trees that are fit 
to be used in ba ding and repairing 
houses and that the mango tree might be 
classified as a timber tree where, according 
to the custom of a locality, its wood is 
used in building houses. But, factually, 
there is no basis for the argument that the 
agreement was only for sale of timber trees 
as the clause actually provides for sale of 
‘all standing and fallen trees’ excluding cer- 
tain specified fruit trees. In the written 
statement, filed by the appellant, it has 
been stated that there were a number of 
jungle wood trees in the area and ‘hose 
trees were also agreed to be included in the 
proposed sale as it constituted part and 
parcel of the estate. In his evidence, also, 
D. W. 1, stated that all the trees in the 
estate were included in the agreement and 
that he was not permitted to cut about 51 
jungle trees which were in the estate, by 
the plaintiffs, The defendant in his evi- 
dence, did not state that only the timber 
trees were sold to him under the agree- 
ment. The learned counsel for the appel- 
lant also conceded that as per the agree- 
ment, his client had cut and removed a 
large quantity of forest wood which is 
used for fuel. Therefore, the relevant por- 
tion of the clause in the agreement could 
not be interpreted as agreeing to sell all 
timber trees and excluding only those fruit 
trees which are not timber trees. 


3. It was then contended by the 
leamed counsel for the appellant that all 
the fruit trees were not excluded from the 
sale under the agreement, but only such of 
those fruit trees which were ‘specified’ that 
are excluded from the sale. Mango and 
jack trees were not ‘specified’ as excluded 
fruit trees either under the express terms 
of the agreement or under the agreement 
between the parties. The learned counsel 
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for the appellant is well-founded in this 
contention. > The clause set out above ex- 
cluded ‘sandalwood’, coconut, arecanut and 
all specified fruit trees and tamarind trees”. 
There could be no doubt that mango and 
jack trees. are fruit trees. In considerin 
_the meaning of the ‘phrase ‘planting o 
fruit trees and fruit gardens” occurring in 
Section 8 (4) of the Madras Estates Land 
Act, it was held in Vellayappa Chetti v. 
Subramania Chetti, ILR 50 Mad 482 == 
(AIR 1927 Mad 187), that “every tree which 
bears fruit cannot: be called a fruit tree’ and 
that where a tree is not grown for its 
fruits to be used, as such, or where it was 
not an usual crop on’ the land, it cannot be 
treated as a fruit tree within the meaning 
of that clause.” Even applying this test, 
mango and jack trees will come within the 
expression ‘fruit trees’. It may also be 


mentioned that Section 9 (4) of the Malabar - 


Tenancy Act, 1929, expressly includes co- 
conut, arecanut, jack, mango, tamarind, 
palmyra and cashew nut trees as fruit bear- 
ing trees. Therefore, the only question 
now to be considered is whether the mango 
and jack fruit trees ‘were ‘specified’ and 
excluded from the sale. agreement. What 
is excluded under the agreement are co- 
conut, arecanut, © tamarind trees and all 
‘specified’ fruit trees. Though the defen- 
dant contended on the basis of tke evi- 
dence of P. W. 2 that mango and jack 
fruit trees were not specifically excluded 
from the agreement of sale, the Courts be- 
low .did not accept the evidence of P. W. 2 
on which the defendant relied for this pur- 
ose. But then there is no positive evi- 
ence to show that mango and jack fruit 
trees were ‘specified’ for exclusion under 
the agreement. In fact, the first plaintiff 
in his evidence as P. W. 1, stated that the 
defendant had cut certain unwanted mango 
and jack trees but not all mango and jac 

trees. D. W. I also‘stated in his evidence 
that he had cut some mango and jack trees 
but cannot say how many were cut. It 
is, therefore, clear that there was no speci- 


fic exclusion of mango and jack trees gene-- 


rally. There is also no evidence, in this 
case, which could be relied on to show 
that though there’ was no general exclusion 
of mango and jack trees from the agree- 
ment of sale, certain of the mango and 
jack trees were specified or pointed out, 
and excluded with reference to the age, 
yield or otherwise. ‘In the absence cf any 
such specific exclusion, the general words 
‘all standing and fallen trees’ will include 
mango and jack fruit trees also in the sale 


agreement. .The conduct of the parties and~ | 
the ‘agreement of the parties just prior to 


the execution of the agreement 
j this conclusion 


so. con> 


Jt may be. seen that though under Ex. B-83, 
which is a note -preceding the: agreement to 
sell signed by both the parties, ‘all fruit 
trees’ were sought to be excluded from the 


intention of the 


costs. 


that the mango and- 
` jack trees -were not excluded from- the sale., 


ALR 


sale, when they entered into the formal 
agreement under Ex. B-1 dated 4-7-1962, 
they modified that clause and provided that 
only coconut, arecanut and all specified 
fruit trees’ were excluded from the sale. 
This clearly indicates that it was not the 
arties to exclude all the 
fruit trees but only. the specified fruit trees 
were to be excluded. Though they were 
aware that there were a number of mango 
and jack trees, they did not exclude those 
items specifically. Even subsequent to the 
agreement, as-is seen from the evidence, 


the defendant had cut mango and jack 
trees without any objection by the plain- 
tiff. Therefore, there could be no doubt 


that mango and jack trees were not exclud- 
ed from the sale agreement. 


4. The next contention of Thiru 
M. S. Venkatarama Jyer, learned counsel 
for the appellant in this appeal, was that 
his client paid = sum of Rs. 1725 as evi- 
denced by Ex. B-6 towards the sale consi- 
deration of Rs. £8000 and this should have 
been given credit to. The Courts below 
have concurrently found that this amount 
was not paid towards the agreement as sale 
consideration but it related to a different 
agreement. There are no grounds to inter-— 
fere with this finding. = 


na On ths finding that the defen- 
dant- was entitled ta cut and remove mango 
and jack trees under the agreement of sale, 
evidenced by Ex. B-l, the plaintiffs were 
not entitled to the decree for the balance 
of consideration as they had committed a 
breach of the agreement in not permittin 
the defendants to cut the mango and jac 
trees remaining on the estate. It may also 
be mentioned that as per the Commis- 
sioners valuation, the value of jack trees, 


‘mango trees, silver oak trees and the mage 
e 


wood trees which were left out in 

estate, was a little more than Rs. 7000. The 
defendant had already paid Rs.81000 out 
of the sale consideration of Rs. 88000. 
Therefore, the plaintiffs could not get any 
relief in the suit. The defendant has reserv- 
ed; in Paragraph 9 of his witten statement, 
his right to‘claim compensation from the 
plaintiffs for loss sustained on the ground 
of the non-performance of the terms and 
conditions of the agreement. Therefore, no 
question arises as to whether the defendant 
would be entitled :for' damages in this suit 
itself. The second appeal is- accordingly 
allowed but there will be no order ‘as to 


Leave refused. . 
Appeal allowed. 
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' K. VEERASWAMI, C. J. AND RAGHA- © 


VAN, J. 

N. Mohomed Hussain, appelan V. 
The Chartered Bank, Madras and another, 
Respondents. 

O. S. App. No. 52 of 1964 (Pauper), 
D/- 8-11-1971, against judgment of Sada- 
sivam J., D/- 16-10-1963, reported in AIR 
1965 Mad 266. 

Transfer of Property Act (1882), S 79 
Bank agreeing to give plaintiff overdraft 
facility of Rs. 2,50,000 on security of pre- 
sent and future goods — Mention by Bank 
of Rs, 3,50,000 as the maximum limit, held 
to be in terms of Section 79. 


A Bank had given facility of overdraft 


: for Rs. 2,50,000 but in reply to Income Tax 


authorities gave the figure as Rupees 
8.50,000/- and dishonoured the cheques 
of plaintiff drawn in excess of Rs. 2,50,000. 
In a suit for damages by the plantiff 
against the bank. 


= Held the figure of 3,50,000 nen- 
tioned to the Tax authorities were onhy in 
terms of S. 79, Transfer of Property Act 
as providing a maximum and there was no 
obligation on the part of the Bank ta ad- 
vance upto the maximum of limit. The 
security was only in respect of future ad- 
vances which might or might not be made 
and the statement given by the Bank to 
the Tax authorities could not be said to be 
wrong statement on the basis of whick the 
plaintiff would be entitled to claim dama- 
ges. AIR 1923 PC 211, Foll. l 
(Paras 6A and 7) 


Cases Referred: Chronological aras 
AIR 1980 Cal 586 = ILR 57 Cal 
828, Imperial Bank of India Ltd. 
v. Bengal National Bank Ltd. 6 
AIR 1923 PC 211 = ILR 51 Cal 86, 
Imperial Bank of India v. U. Rai 
Gyaw Thu and Co. Ltd. 
(1920) 122 LT 76 = 1920 AC 102, 
Wilson v. United Counties Bank 


Ltd. 

(1861) 9 HLC 514 = 
Hopkinson v. Rolt 
T. P. Srinivasan, A. N. Rangaswami 
and G. C. Kannan, for Appellant; Anand 

Das Gupta and Sagar, for Respondent. 
RAGHAVAN, J.:— The  plaint is 
the appellant. The appeal arises out of a 
suit for recovery of Rupees twelve lakhs 
as damages for the alleged loss sustained 
by the plaintiff in his business, social posi- 
tion, credit and reputation by reasen of 
the wrongful action of the first defendant 
in dishonouring the cheques drawn br him 
on the first defendant-Bank. The case of 
the plaintiff is that he was a leading mer- 
chant in hides and skins in Madras with 
an average annual turnover of nearl~ five 
lakhs of rupees, that he possessed a very 
valuable, well-mechanised tannery at Vani- 
pee dig lal ACR NI POSE i Es EA PE 
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yambadi, that he had built up a reputation 
for his goods both in Indian and abroad, 


that he was a customer of the frst defen- 


dant-Bank with whom he had an over- 
draft account, that an amount of £13,599- 
8s. was lying to his credit in the first 
defendanťs head office in London, that in 
or about February 1948, the plaintif re- 
quested the first defendant to get back 
the said amount from the head office at 
London to its branch office at Karachi, 
that he was desirous of purchasing hides 
and skins at Karachi where at that time 
they were selling at a rate much lower 
than that prevailin in Madras, that in 
view of the difficulty in transacting the 
business at Karachi the plaintiff instructed 
the first defendant -to get back the money 
from Karachi and credit the same to his 
account at Madras, that the first defendant 
instead of transferrin the said amount 
from Karachi to Madras, kept the same 
under fixed deposit, that the first defen- 


dant’s branch at Karachi was re png the 
deposit letter with them, that as tbe plain- 
tifs business was going on well and the 


first defendant was co-operating with the 
plaintiff, the plaintif did not press for the 
transfer of the moneys from Karachi 
branch to the Madras branch of the first 
defendant Bank, but believed in the first 
defendant’s representation of certain diff- 
culties in having the amount transferred, 
that in 1955 the first defendant agreed to 
give an overdraft for the plaintiffs busi- 
ness to the extent of 3% lakhs of rupees 
on the plaintiffs immoveable properties 
and that in pursuance of the said agree- 
ment the title deeds of the immoveable 
properties of the plaintiff were deposited 
with the first defendant, that subsequently 
on 26-11-1956 the first defendant agreed 
to give a further overdraft of Rs. 2% lakhs 
on the security of the plaintiffs existin 
and future  stock-in-trade consisting of 
hides and skins and machinery,. that the 
plaintiff operated on the overdraft account 
in pursuance of the aforesaid agreements 
and the overdrawing in the said account 
was below the agreed limit of six lakhs 
of rupees; that Jate in 1957 and early in 
1958 the first defendant in breach of the 
aforesaid agreement commenced dishonour- 
ing the cheques drawn by the plaintiff on 
the said overdraft account without any 
notice to the plaintiff, that at the time 
when the first defendant started dishonour- 
ing the plaintiffs cheques, the first defen- 
dant had a sum of nearly two lakhs of 
rupees under its control in its branch at 
Karachi, that even when the account had 
not reached the agreed limits the first 


defendant wione ay dishonoured the 
plaintifs cheques and that in so doing the 
frst defendant committed breach of the 


agreement with the plaintif, that by rea- 
son of the dishonouring of the cheques 
drawn by the plaintif grievous injury re~ 
sulted to the plaintifs 


reputation and . 
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trade, that the first defendant neglected 
to get the amount standing to his credit 
in Karachi branch of the first defendant 
transferred, that the action of the first 
defendant resulted in the crash of the 
business of the plaintiff and led to his in- 
solvency. The plaintiff, therefore, esti- 


mated the damages suffered by him at 
twelve lakhs of rupees from the first 
defendant. 


2. The first defendant filed a writ- 
ten statement SEAE every one of the 
allegations made in the plaint. The first 
' defendant denied that they ever acted as 

the agent of the plaintiff in respect of the 
amount anieri to the Karachi branch 
of the first defendant-bank from its Head 
Office at London, that. it merely’ obliged 
the plaintiff to. open the current account 
at the Karachi branch, that the current 
account was converted into a fixed deposit 
account only at the request of the plaintiff 
and that the request for re-transfer of the 
amount to the Madras branch was made 
only in June, 1958. The first defendant's 
main defence is that they allowed over- 
draft facility only to the extent of 
Rs. 2,50,000, though the limit was men- 
tioned as Rs. 838,50,000, with the additional 
facility of Rs. one lakh given to the plain- 
tiff on the security of the immoveab‘e pro- 
erty which facility was withdrawn by the 
rst defendant and the overdraft was re- 
duced to Rs. 2,50,000, that the cheques 
dishonoured exceeded the limit of 
Rs. 2,50,000 and consequently no amount 
could be claimed by way of damages for 
dishonouring the cheques in excess of the 
said limit. The first defendant further 
denied that the insolvency of the plaintif 
was due to any wrongful act on their part 
and that the plaintiff is not entitled to any 
damages for the loss of reputation ete. 
as they acted strictly ia accordance with 
their obligation under the overdraft agree- 
ment and that the plaintiff is not entitled 
to any of the reliefs claimed. 


3. The trial Judge recorded the 
statement that the learned advocate for 
the plaintiff mainly argued the case only 
on the footing that the overdraft was for 
Rs. 8,50,000 and not Rs. 6,00,000, as 
pleaded in the plaint. The trial Judge re- 
jected the plaintiffs contention that the 
overdraft limit was Rs. 8,50,000, but held 
that the overdraft granted to the plaintiff 
was limited to Rs. 2,50,000, on the secu- 
rity of the plaintiffs existing and future 
stock-in-trade. The trial Judge also fur- 
ther found that the dishonour of the plain- 
tiffs cheques by the first defendan*-Bank 
was on account of the plaintiffs exceeding 
his overdraft limit of Rs. 2,50,000 durin 
the relevant period, viz., 1957-58. Regard- 
ing the fixed deposit at Karachi, the learn- 
ad: Judge found that the plaintiff would 
not on the facts of the case have asked 
the first defendant to bring the money to 
Madras till 14-6-1958 and that the first 


defendant was not guilty of negligence in 
not repatriating the amount before July, 
1959. The learned Judge also found that 
the first defendant was under no legal ob- 
ligation to take into account the funds in 
Karachi while dishonouring the cheques 
drawn by the plaiùtiff, that the funds of 
the plaintiff with the Chartered Bank at 
Karachi cannot be deemed to be available 
to the plaintiff at any time at Madras. 
The learned Judge further found that the 
bankruptcy of the plaintiff was caused due 
to his own negligence and not to the dis- 
honouring of the cheques by the first de- 
fendant-Bank and that the plaintiff is not 
entitled to claim damages under any of 
the heads, namely, loss of reputation, 
credit and social position. In the result, 
the suit was dismissed. The plaintiff filed 
O. S. Ap. No. 52 of 1964 to this court. 


4, The main question for determi- 
nation in this appeal is whether the first 
defendant gave overdraft facilities to the 
plaintiff to the limit of Rs. 8,50,000 or 
Rs. -2,50,000 on the . hypothecation in 
favour of the first defendant on the secu- 
rity of the — stock-in-trade resent and 
future consisting o: hides and skins and 
other merchandise and stored or being 
stored from time to time at any premises, 
warehouse, godown. jaitha, tannery or any 
other place of storage whatsoever and at 
No. 19 Sydenhams Road, Periamet and 
Tannery at Cutchery Road, | Vaniyambadi 
or wherever else including the goods in 
transit. The plaintiff was a constituent 
of the first defendant-Bank from 1948. The 
praras was a reputed dealer in tanned 
ides and skins and he was in the export 
trade for the said goods from about 1948. 
The first defendant has at the request of 
the plaintif given overdraft facilities to 

e. plaintiff on the security of (a) hypo- 
thecation of hides and skins in the Peria- 
met office at Madras and factory at Vani- 
yambadi; (b) temporary overdraft for dis- 
counting bills; and (c) additional overdraft 
facilities on the deposit of title deeds in 
respect of immoveable properties as ` colla- 
teral security. 


(After discussing tbe facts his Lordship 
po 

t is, thus, seen thet at no time the plain- 
tiff complains that the overdraft facilities 
granted to him was anything in excess of 
Rs. 2,50,000. The cheques which were 
dishonoured. were only when the limit was 
exceeded. 


5. As we have observed already, 
it is the first defendant’s reply to the In- 
come-tax Officer, City Circle VI, Madras, 
dated 8-1-1956 (Ex. D.21) and a similar 
letter dated 20-12-1958 (Ex. D-104) ad- 
dressed to the Special Deputy Tahsildar for 
collection of commercial tax arrears, stat- 
ing that the plaint was granted over- 

facilities upto a maximum of 
Rs. 8,50,000 that prompted us to investi- 
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te into this question whether the ovar- 
raft facilities granted to the plaintiff vas 
Rs. 8,50,000 or Rs. 2,50,000. On a sccu- 
tiny of the entire documentary evidence we 
find that the overdraft facilities granted 
by the first defendant to the plaintiff was 
‘only limited to Rs. 2,50,000. 


6. In this connection the learred 
Advocate-General who appeared for zhe 
Bank drew our attention to Section 79 of 
the Transfer of Property Act, which deals 
with mortgages to secure future advances 
and their priority over subsequent advan- 
ces. The illustration to Section 79 brings 
out the effect of the section. The illustra- 
tion runs as follows: 


“A mortgages Sultanpur to his baak- 
ers, B and Co., to secure the balance of 
his account with them to the extent of 
Rs. 10,000. A then mortgages Sultanpur 
to G to secure Rs. 10,000, C having novice 
of the mortgage to B and Co., and C gwes 
notice to B and Co., of the second mort- 
gage. At the date of the second mort- 
gage, the balance due to B and Co. does 
not exceed Rs. 5000, B and Co., subse- 
quently advance to A sums making the 
balance of the account against him excsed 
the sum of Rs.. 10,000. B and Co. are 
entitled, to the extent of Rs. 10,000, to 
priority over C.” 


The contention of the learned Advocate- 
General is that this section will be appli- 
cable only when a maximum is expressed 
to secure future advances and it is in “hat 
context that Rs. 8,50,000 was expressed 
by the first defendant Bank in their cəm- 
munication to the tax authorities and hat 
the first defendant did not make any wrong 
disclosure to the tax authorities. In this 
connection the learned Advocate-Gen2ral 
cited the decision of the Privy Council in 
Imperial Bank of India v. U. Rai Gvaw 
Thu and Co. Ltd., ILR 51 Cal 86 = (AIR 
1923 PC 211). The headnote therein sets 
out the correct position: 


“Where a mortgage made to secure 
future advances does not express the maxi- 
mum sum to be secured thereby, the efect 
of Ss. 79 and 80 of the Transfer of ?ro- 
pay Act, 1882, is that the mortgagee 

oes not obtain in respect of an advence 

subsequently made priority over a mort- 
gage of the same property made before 
that advance, even if the intermeciate 
mortgagee has notice of the prior mort- 
gage; it is, therefore, not material to zon- 
sider whether notice is to be imputed to 
the intermediate mortgagee because he has 
omitted to inquire for the documents. Sec- 
tion 78 is not applicable as the omission 
does not induce the making of the further 
advance. 


A mortgage by deposit of documents 
of title, where validly made, is a ‘mort- 
gage in the sense of the Act including 
Ss. 78, 79 and 80; in India there is no dis- 


tinction between a legal and an equitable 
mortgage.” 
Lord Dunedin who delivered the judgment 
on behalf of the Board observed at p. 99 
as follows: 

“It may, however, be not amiss to 
pen out that, in their Lordships view, 

e remedy is given in the Act itself, and 
that is by the insertion in the arrangements 
for such mortgages of a maximum as indi- 
cated by S. 79. The insertion of such a 
maximum elides the result which otherwise 
d obtain in terms of the case of Hop- 
kinson v. Rolt, 1861-9 HLC 514. It is 
true that the subsequent mortgage must 
be made with notice of the prior mortgage 
which includes the maximum.” 

Again at page 100 the Noble Law Lord 
observed as follows: 

“But if there had- been a maximum 

then the ae would have applied and 
the case would have fallen under S. 79.... 
The Bank who had no maximum expressed 
so as to get the benefit of S. 79 took the 
risk of there being an intermediate mort- 
gage. Their further advances could not in 
any sense be said to have been induced by 
any action of the respondent.” 
The facts in Imperial Bank of India Ltd. 
v. Bengal National Bank Ltd., ILR 57 Cal 
828 = (AIR 1980 Cal 586) next cited are 
not of much assistance in considering the 
present question. ` 


GA. We are, therefore, of opinion 
that the mention of Rs. 3,50,000 being the 
maximum of the overdraft facilities which 
the first defendant proposed to give to the 
plaintiff was in terms of Section 79 of the 
Transfer of Property Act and this was 
mentioned’ in the letters to the Income-tax 
and Commercial-tax authorities and the 
said statements cannot be said to be wrong 
statements on the basis of which the plain- 
tif will be entitled to claim damages. 


7. The learned counsel for the 
plaintif-appellant contended that the men- 
tion of Rs. 3,50,000 in the said communi- 
cation to the tax authorities was correct 
and that was the contract between the 
parties and that the failure of the first de- 
fendant to implement the contract and 
dishonouring the cheques drawn the 
plaintiff which did not exceed the said Jimit 
of Rs. 8,50,000 resulted in damages and 
the present suit for damages is therefore 
maintainable. In the view that we have 
taken that the overdraft facilities granted 
to the plaintif was only Rs. 2,50,000, and 
that the plaintiff knew about the same and 
never raised a protest when the limit was 
exceeded shows that the first defendant 
acted properly and acted within their 
limits in hee to honour the cheques 
which  exceede the said limit of 
Rs. 2,50,000, We hold that the figure of 
Rs. 850,000, mentioned to the Tax autho- 
rities were only in terms of S. 79 of the 
Transfer of Property Act as providing a 
maximum and there is no obligation oni 
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the part of the Bank to advance upto the 
maximum of limit. The security is only 


in respect of future advances which may . 


e or may not be made. In ‘the view that 
we have taken it is unnecessary to consi- 
der the question as to the quantum of 
damages for injury to his credit and re- 


putation which the plaintiff claimed for | 
the alleged breach of its obligation. 
8. The learned counsel for the 


laintiff-appellant cited the decision of the 
ouse of Lords in Wilson v. United Coun- 
ties Bank Ltd., (1920) 122 LT 76. We.do 
not consider it necessary to pursue 
matter. In fact the trial Court also has 
not considered the question of damages 
and we do not consider it necessary to go 
into the question. 


In the result, the appeal fails and 
the same is dismissed. On the question of 
costs we are of opinion that the first de- 
fendant is not entitled to their costs both 
here and before the learned trial Judge for 
the reason that there is not a single letter 
intimating the plaintiff that they had ex- 
‘ceeded the limit granted by them. It is 
the duty of the Bank to intimate their 
constituents when overdraft facility given 
to the constituents is exceeded to enable 
` them to make arrangements. That the 
bank in this case has failed to do. We 
are not satisfied with the reply of the 
learned Advocate-General that the plaintiff 
was coming to the Bank almost every day 
and that he knew about the position him- 
self and was orally informed by the autho- 
tities. Even if the plaintiff was coming to 
the bank almost every day it is the duty 
of the Bank to obtain an acknowledgment 
from him in writing that he has been in- 
formed that the limit granted was exceed- 
ed. If the Bank had adopted that course 
the plaintiff would not have issued further 
cheques on the bank, without regularisin 
the account. In that view we are o 
opinion that the first defendant-Bank is not 
entitled to their costs in this court and be- 
fore the trial Judge. The appellant will 
pay the court-fee due to the Government. 

Appeal dismissed. 


pe RD 
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MAHARAJAN, J. 
B. Balaji Singh, Appellant v. B. Raj 
Kumari and another, Respondents. 


A. A. O. No. 210 of 1970, D/- 15-10- 
1971, against order of 8th Asst: J., City 
Civil Court, Madras, D/- 16-8-1969. 


Madras City Civil Court Act (7 of 
1892) Petition under S. 25 and S. 26 of 
Hindu Marriage Act — Appeal from deci- 


sion in petition — Proper forum — (X- 
Ref.— Hindu Marriage Act 


(1955), Ss. 25, 
26). 


` BP/BP/A680/72/SNV 


Balaji Singh v. Raj Kumari (Maharajan #.) 


this _ 


A.J. R. 


If the petition under Section 25 or 26 
of Hindu Moraan Act is disposed of either 
by the Principal Judge of the City Civil 
Court, or by, the Additional Judge thereof, 
an appeal would lie straightway to the 
High Court. If, on the other hand, it is 
disposed of by an Assistant Judge of the 
City Civil Court, an appeal shall lie only 
to the Principal Judge, especially in a pro- 
ceeding where the amount or value of the 


subject-matter’ does not exceed Rs. 5000/-. 
(Para 2) 
Cases - Referred: Chronological Paras 


AIR 1959 Mad 510 = 72 Mad LW 
453, Valliammal v. Periasami Udayar I 


T. M. Seshadri, for Appellant; Ó. K, 
Sridevi, for Respondent. 


JUDGMENT :— This .is an appeal 
filed against the order of the 8th Assistant 
Judge, City Civil Court, Madras, on a peti- 
tion filed under Sections 18 (1) (i), 25 and 
26 of the Hindu Marriage Act, 1955. The 
preliminary objection raised by the learn- 


ed counsel for the respondent is that the. 


proper authority to entertain the first 
appeal against the order of the Assistant 
Judge is the Principal Judge of the City 
Civil Court, Madras and not this court. 
Section 28 of the Hindu Marriage Act pro- 
vides that all decrees and orders made by 
the court in any proceeding under tbis 
Act shall be enforced in like manner as 
the decrees and orders of the court made 
in the exercise of its original civil jurisdic- 
tion are enforced, and may be appealed 
from any law for the time being in force. 
The law for the time being in force, is 
found in 8. 15 of the Madras Citv Civil 
Court Act which provides that an appeal 
shall lie to the High Court, from any de- 
cree or order appealable under the provisions 
of the Civil Procedure Code in any suit or 
proceeding, where the amount or value of 

e subject-matter exceeds five thousand 
rupees or where the decree or order appeal- 
ed from was passed by the Principal Judge 
or any Additional Judge. 


Clause (2) of that section provides 
that an appeal shall lie to the Principal 
Judge from any decree or order appealable 
under the provisions of the Civil Procedure 
Code passed in any suit or proceeding 


= where the amount or value of the subject- 


matter does not exceed. five thousand 
rupees—~ (1) by a Judge other than the 
Principal Judge before the Ist July, 1955 
or (2) by an Assistant Judge on or after 
Ist July, 1955. Clause (8) of Section 18 
provides that a second appeal shall lie to 
the High Court from any decree passed 
by the Principal Judge or an Additional 
Judge in the exercise of his appellate juris- 
diction on all or any of the grounds men- 
tioned in Section 100 of the Civil Proce- 
dure Code.’ In the petition before the 
Assistant Judge, the value of the subject- 
matter has been given by the appellant as 
Rs. 10. It would, therefore, follow that 
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the appeal against his order would lie 
under Section 15.of the Madras City C-vil 
Court Act, only to the Principal Judge of 
the City Civil Court, against whose judg- 
ment a second appeal to the High Ccurt 
will lie. This is also the view which aas 
been upheld by Ramachandra Iyer, J. as 
he then was, in Valliammal v. Periasami 
Udayar, 72 Mad LW 453 = (AIR 1959 
Mad 510). It is true, that though in that 
case an appeal against the order passed 
under the Hindu Marriage Act by the 
Sub-Court was held to lie to the District 
Court, the question of jurisdiction in the 
case of an appeal against the order of the 
Assistant’ Judge of the City Civil Court 
did not directly arise for considerat.on. 
Learned counsel for the appellant seeks to 
distinguish that case from the instant case 
on the ground that there was a Gov- 
emment notification empowering the Sub- 
Courts in the moffusil to entertain petit-ons 
under the Hindu Marriage Act whereas no 
such notification exists in respect of the 
Assistant Judges of the Madras City Civil 
Court. I do not think that this alters the 
legal position. 

2. Under Section 4 of the Madras 
City Civil Court Act, the City Civil Court 
shall consist of the Principal Judge and 
such number of Additiona or Assiszant 
Judges as the State Government may from 
time to time appoint, and subject to 
the provisions of Section 15, each of the 
Judges may exercise all or a of the 
powers conferred on the court by this Act 
or any other law for the time being in 
force. By virtue of this provision,. even 
without a notification by the Government, 
any Judge of the City Civil Court, whe- 
ther he be the Principal Judge or the Addi- 
tional Judge or the Assistant Judge, would 
be competent to entertain an applicetion 
under the Hindu Marriage Act. But the 
right of appeal from the order passed by 
a Judge ot the City Civil Court would be 
governed by Section 15 of the Act. Had 
the petition been disposed of either by 
the Principal Judge of the City Civil 
Court, or by the Additional Judge there- 
of, an appeal would lie straightway to the 
High Court. If, on the other hand, # is 
disposed of as in this case, by an Assistant 
Judge of the oy Civil Court, an appeal 
shall lie only to the Principal Judge, espe- 
cially in a proceeding where the amount 
or value of the subject-matter does not 
exceed Rs. 5000. 


3. I therefore hold that this apv eal 
has been filed in the wrong forum and has 
to be returned for presentation to the pro- 

er court. The appeal memorandum will 
e returned to the appellant’s counsel be- 
tween Il a.m. and 2 p.m. on 20-10-3971 
for presentation to the proper court. 


Order accordir gly. 
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AIR 1972 MADRAS 279 (V 59 C 95) 


SADASIVAM AND V. RAMASWAMI, JJ: . 
Santhanam Kachapalaya Gurukkal, 
Appellant v. V.  Subramania Gurukkal, 


Respondent. 


Letters Patent Appeal No. 7 of 1966, 
D/- 14-10-1971, against judgment of 
Veeraswami, J., D/- 13-8-1965 reported in 
ILR (1967) 1 Mad 68. 


Hindu Succession Act (1956), S. 14 
(1) —- Widow getting land in lieu of main- 
tenance in 1917 — No charge on property 
— She gets life estate —- Alienee from 
her cannot enlarge that right into absolute 
one by invoking S. 14 (1). 


Where a Hindu widow had obtained 
certain land for maintenance under a com- 
promise decree in 1917, she got only a life 
estate and not absolute estate. As she had 
no charge over the property and the par- 
ties to the compromise had intended that 
after her death the property would revert 
to the joint family property, her case falls 
under S. 14 (2), which is an exception to 
S. 14 (1) and the person on whom she had 
settled such land cannot claim enlarge- 
ment of the said right into an absolute 
one by invoking S. 14 (1). 1971-1 Mad LJ 
439, Overruled; 1968-1 Andh WR 65, Dis- 
sented from; ILR (1967) 1 Mad 68, Affirm- 
ed; Case law discussed. 

(Paras 9, 10 and 20d) 


Cases Referred: Chronological Paras 
AIR 1972 Mad 83 = (1971) 2 Mad 
LJ 286, Thayammal v. Selammal 20d 


(1971) 1 Mad LJ 439, 


Chel 
v Nallan rer 


I, 2A, 9, 18, 15, 


20, 20e 
AIR 1970 Mad 257 = (1970) 2 Mad 
LJ 331, Pattabhiramayya v. Parija- 
tham Ammal 
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SADASIVAM, J. :— This Letters 
Patent Appeal is Against the judgment of 
Veeraswami J., as he then was, in S. A. 
No. 869 of 1962, on the file of this court, 
ls in Santhana Kanchapalaya Guruk- 
kal v. V. Subramania Gurukkal, ILE 1967-1 
Mad 68.’ The decision has been dissented 
from by Ramamurti J. in Chellammal v. 
Nallammal, 1971-1 Mad LJ 489 at p. 466. 


2. The main question for conside- 
ration in this appeal is whether, by virtue 
-of S. 14 (1) of the Hindu Succession Act, 
-1956, Sivakami Ammal, the decree-holder 
in O. S. 576 of 1917, on the file of the 
District Munsif Court, Kancheepuram, be- 
came absolutely entitled to 9 acres 66 cents 
in Sirukaveripakkam village obtained by 
her under the compromise decree in the 
said suit for her maintenance. The appel- 
lant is the second defendant in the suit 
and he is the elder ‘brother of the respon- 
dent-plaintiff and the first | defendant is 
their father. Sivakami Ammal is the 
widow of a predeceased brother of the 
first defendant. She filed O. S. No. 576 
of 1917 on the file -of the District Munsif 


Court, Kancheepuram, claiming mainten- 
ance at the rate of  Rs.-15 per 
month and arrears of mainten- 


ance Rs. 540 against the present first de- 
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fendant and the appellant herein, then a 
minor aged two years, represented by the 
first defendant ‘as guardian. The respon- 
dent-plaintiff was not born at that time. 
Ex. A-1 is the certified copy of the suit 
register extract relating to O. S. 576 of 
1917, on the file of the District Munsif 
Court, Kancheepuram, and it is the only 


record available in respect of the proceed- 
ings in that suit. The terms of the com- 
promise as found in Ex. A-I are as 


follows: 
(Original in Tamil omitted) . 
Contrary to the terms of the compromise, 
Sivakami Ammal executed the settlement 
deed, Ex. B-1 on 8-1-1957 in favour of 
the appellant. Sivakami Ammal died on 
23-6-1957. Thereafter the first defendant 
filed O. S. No. 146 of 1958, on the file of 
the District Munsif Court, Kancheepuram, 
against the appellant herein to recover pos- 
session of the suit properties on the ground 
that the settlement deed Ex. B-l. was in- 
valid. The present plaintif was not a 
party to that suit. The suit ended in a 
compromise decree under which the first 
defendant obtained 2% acres 59 cents of 
land absolutely and recognised the abso- 
lute right of the appellant herein in res- 
pect of the remaining lands in the suit. 
Both the trial court and the appellate 
court have in the present case held that 
Sivakami Ammal had only a life estate in 
the suit properties and that by reason of 
S. 14 (2) of the Hindu Succession Act, she 
could not get absolute title under sub- 
section (1) of S. 14 of the said Act and 
pranted a decree in favour of the respon- 
dent-plaintiff for 3 acres 22 cents of d 
land ia the 
hands of the appellant. Veeraswami J. as 
he then was, dismissed the second appeal 
on the ground that the courts below tae 
ed the correct view as to the scope of sub- 
section (2) of S. 14 of the Hindu Succes- 
sion Act. 

2A. In criticising the 
under appeal, Ramamurti i 
served in paragraph 56 of his Se in 
1971-1 Mad LJ 439 at p. 465, that 
“It would not be correct to describe 

a present valid enforceable right to main- 
tenance of a Hindu widow against the 
joint family properties as in the nature of 
spes successionis”. 
But he proceeded to observe that 

- “Tt was not argued before the learned 
Judge that, at any rate, after the insti- 
tution of the suit in 1917, claiming a 
charge over all the joint family properties, 
right in or title to immoveable property 
was in dispute and that the compromise 
was in settlement of a dispute in which 
rights over immoveable properties had 
accrued in favour of the widow before the 
allotment”. 
He relied on an unreported decision of 
the Supreme Court in Nirmalchand v. 
Vidyawanti, C. A. No. 609 of 1965 (SC) in 
support of his conclusion that a stipulation 
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in an agreement between the widow on 
the one side and the surviving coparc=ners 
on the other, that the widow should snjoy 
the property for her lifetime without any 
powers of alienation, would not amount to 
prescribing a restricted estate, but the sti- 
pulation merely sets out the legal =2ffect 
of the incidents to property allotted te 
women for their maintenance, Thera is 
nothing in the records in this case to show 
that Sivakami Ammal claimed a charge 
over the joint family properties for her 
maintenance claim. We -have already 
pointed out that Ex. A-l is the only avail- 
able record in respect of the suit filed by 
Sivakami Ammal in 1917 and it onlv 
shows that she made a claim of Bs. 15 
er month for future maintenance aad a 
ump sum of Rs. 540 as arrears of main- 
tenance. She has no’ doubt given a list 
of properties belonging to the joint amily 
and out of those properties, 9 acres 66 
cents of land were given to her to be en- 
joyed by her during her lifetime for her 
maintenance. But there is nothing m Ex. 
A-I or the evidence in this case to show 
that she claimed any charge. The ques- 
tion whether Sivakami Ammal got a lmit- 
ed woman’s estate as known to Hindu 
Jaw, or only a life estate, has to be deter- 
mined on the evidence in this case and it 
cannot be decided on the strength of an 
inference made by the Supreme Cozart on 
- different sets of fact in another case. We 
shall make this legal position clear xn the 
course of our judgment. 


3. Ramamurti J. has stated ir para- 
graph 53 of his judgment at p. 4€4 that 
e word ‘limited owner’ in S. 14 2) of 
the Hindu Succession Act is not used in 
the sense of a Hindu female necessarily 
' linked up with the notion of a reversion- 
ary succession, but to denote a mere limit- 
ed owner, in contrast to the notion of an 
absolute owner. As the learned Advocate 
for the appellant relied on this decision of 
Ramamurti J. we asked him whether he 
was going to urge that Sivakami Ammal 
got a limited estate known as a widow's 
estate under the Hindu law, by vitue of 
e compromise decree evidenced by Ex. 
_. A-I, or some sort of a restricted es-ate, or 
merely a life estate. Though at the com- 
mencement of the arguments, the learned 
advocate for the appellant fairly statsd that 
he could not claim that Sivakami Ammal 
pot anything more than a restrictel or a 
ife estate under the compromise decree, 
he definitely stated at the conclus.on of 
his arguments that Sivakami Ammal got a 
limited estate known as the widow’ estate 
under the Hindu law in the suit properties 
under the terms of the compromise decree. 


4. The appellant has not put for- 
ward any specific plea at any stage of the 
litigation that his aunt Sivakami Ammal got 
a limited estate in the suit propertiss as a 
widow's estate by virtue of the compro- 
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mise decree evidenced by Ex. A-1, Ex. A-2 
is the suit notice in which it is stated that 
the properties were set apart as provision 
for the maintenance of Sivakami Ammal 
in pursuance of the compromise entered 
into in O. S. 576 of 1917, on the file of 
the District Munsif Court, Kancheepuram, 
in and by the terms of which, she was to 
enjoy the usufruct during her lifetime 
without any powers of alienation and they 
should revert to the family after her de- 
mise. The appellant in his reply notice 
Ex. A-3 has not questioned the above 
terms of the compromise decree, though 
he has pleaded that, by virtue of the 
settlement deed executed by Sivakami 
Ammal, he became entitled to the suit 
properties for the various reasons mention- 
ed in the reply notice. Even in the plaint, 
it is stated that by virtue of the compro- 
mise decree, Sivakami Ammal was allowed 
to be in possession and enjoyment of the 
suit properties for her lifetime without any 
power ' of alienation and that they should 
revert to the joint family of the first defen- 
dant after her lifetime. There is no speci- 
fic denial of these facts in the written 
statement of the appellant. In fact, there 
is no specific plea that Sivakami Ammal 
got a limited estate known as the widow’s 
estate in the properties allowed to be en- 
joyed by her under the compromise de- 
cree. It is true there is no specific recital 
in Ex. A-1 that the property should revert 
to the joint family of the first defendant. 
But anari from the fact that it should be 
deemed to be admitted on the pleadings 
in this. case, it is also the legal result of 
the undisputed facts of this case. 


5. In Venkatapaya v. Venkata- 
subbayya, (1906) 16 Mad LJ 352, a Bench 
of this court has held that in the absence 
of any evidence that lands set apart for 
the maintenance of a female member of 
the family were not intended to be re- 
sumed on her death, the presumption is 
that they are resumable. In Krishnama- 
raju v. Reddamma, 1951-1 Mad LJ 49 = 
(ATR 1951 Mad 608), Raghava Rao J. has 
held that in the absence of any evidence 
that lands set apart for the maintenance 
of a female member of a Hindu family 
were not to be resumed on her death, the 
presumption is that they are resumable. 
In Debi Mangal Prasad Singh v. Mahadeo 
Prasad Singh, (1912) ILR 34 (PC) All 284 
at p. 242, the Privy Council has pointed 
out that while a family remains joint a 
woman has no right under the Mitakshara 
for a specific share of the family estate 
and she is only entitled to maintenance, or 
in due course to her customary inherit- 
ance. It is observed in that decision that 
if the property is given to the mother by 
way of provision for her maintenance, it 
seems reasonable that when the necessity 


for her maintenance has ceased, the pro- 
perty should revert to the estate from 
which it was taken. Suryya v. Bala 


- 
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Gangadhara Ramakrishna Reddi, 1947-2 
Mad LJ 511 = (AIR 1948 PC $i, the 
Privy Council had to construe a mainten- 
ance grant in favour of a mother, From 
the clear terms in- the maintenance deed 
their Lordships entertained no doubt that 
the document was. a pure maintenance 
grant, purporting as. it did,.to make a pro- 
vision for the mother’s ` maintenance in 
consonance with what: would be her rights 
under the. general. - principles - of Hindu 
law. It is observed in the decision that’ a 
maintenance grant to a female member of 
a Hindu family is: ordinarily for the life 
of the grantee and that she has no right 
to alienate the property. and after’ her 
death the property comes back to ths joint 
family out of whose assets it was carved. 
Consequently, it has been held that the 
words “after your lifetime the said pro- 
perty should again pass.to my family” in 
the maintenance deed are capable of <a 
plain and natural interpretation in keepin 
with the ordinary notions of Hindus ` and 
the principles of Hindu law. The Privy 
Council has pointed out that the plain 
and natural meaning of the maintenance 
deed accords with what the. members of 
the family appear to have understood to be 
the nature ‘and effect of the document. 


6. The nature of the estate - ob- 
tained -by a woman under a compromise 
or a family arrangement is dealt with in 
paragraph 132 at page 171 of Mullah’s 
Hindu Law, 18th Edn. It is pointed out 
in this passage that there is no presumption 
that the woman takes only a life estate. 
There is no presumption that 
iven to a female are given only with 
mited rights and not with absolute rights. 
But, as pointed out by  Varadachariar J. 
in S. A. No. 610 of 1981, on the file of 
this court, though this statement of law 
is in a sense, indisputable, thé exceptions 
to it are so many that it is perhaps not 
safe to attempt to lay down any eneral 
rule one way or the other.. The learned 
Judge has pointed out in that decision that 
where the matter turns on the construc- 
tion of a document, it is. possible- to say 
that courts have leaned towards givin 
the widest interpretation to the words used, 
independently of the sex of the grantee. 
Ultimately he proceeded to decide the 
case on the footing that there is no ques- 
tion of burden of proof in: these matters 
and the court has to determine the quan- 
tum of interest’ which the’ woman has, 
independently of particular presumption or 
any particular view of burden of proof 
and this principle was affirmed in Letters 
Patent Appeal as seen from the decision 
reported in Mangamma v. Dorayya, ILR 
(1987) Mad 385 = (AIR 1987 Mad 100). 
It is clearly stated in paragraph 182 at 
page 171-of Mullah’s Hindu Law, 18th 
Edn. that the nature of the estate taken by 
a woman under a compromise or a family 
- arrangement depends on the terms of the 
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deed .and the other circumstances which 
ill naturally vary from case to case. 


7. In Parshottam v. Keshavlal, 
AIR 1932 Bom 213, the nature of the 
estate obtained by a widow under a com- 
promise decree has been considered. The 
compromise decree provided that the 
widow should enjoy. the rents realised from 
certain -houses and shops during her life- 
time and that after her death, they should 
was held 
that the estate taken by the widow in the 
houses and shops was not analogous to a 


‘Hindu woman’s. estate, that the right given 


to her under the compromise was really 


‘for the purpose of maintenance and that 


the remaining -rights in the property were 
being vested in the’ adopted son as the 
owner, subject to the widow’s life interest. 


8. The distinction between a 
widows estate or a woman’s estate and a 
life estate ‘is. too. well. known to require 
elucidation and it is clearly pointed out at 
page 194 paragraph 176 of Mullah’s Hindu 

aw, 18th Edn. ‘As stated by the Privy 
Council in Janakiammal v. Narayanaswami, 
TLR 39 Mad .684 = (AIR 1916 PC 117), 
the right of a holder of a widow’s estate 
or a woman’s estate is in the nature of a 
right to property, her possession is that of 
a owner; her powers in that character ara, 
however, limited but so long as she is 
alive, no one has any vested interest in the 
succession, 


9 There is no claim in this case ` 


that under the compromise decree evi- 
denced by Ex. aA-1 Sivakami Ammal got 
an absolute estate. In fact, S. 14 (1) of 
the Hindu Succession Act was invoked by 
the appellant to claim an. absolute estate 
in the suit properties as Sivakami Ammal 
did not get an absolute estate under the 
compromise decree.. We have already 


-pointed out that the appellant- has not put 


forward a definite plea that under the 
terms of the compromise decree evidenced 
by Ex. A-l, Sivakami Ammal got a limited 
estate known as a. widows estate or a 
woman’s. estate. under the Hindu law. 
Both the trial court and the lower appel- 
late court have found that Sivakami 
Ammal got -only ~a life estate in the suit 
properties under the compromise decree. 
The terms of the compromise taken along 
with the surrounding circumstances under 
came into 
existence leave na room to doubt that 
Sivakami Ammal got nothing more than a 
life estate in the properties allowed to be 
enjoyed by her during her lifetime, Siva- 
kami Ammal was a young childless widow 
at the time of the compromise and she 
died about 40 years after the compromise, 
She claimed arrears of maintenance o 
Rs. 540 and future maintenance at the rate 
of Rs. 15 per month. There is nothing to 
show that she claimed any charge over the 
joint family properties though she des- 
cribed them in ihe plaint evidently to justi- 
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fy the quantum of maintenance’ claimed by 
her. Ramamurti J. has made an erroreous 
assumption about it at p. 466 of the deci- 
sion in 1971-1 Mad LJ 489. He has ob- 
served on the strength of an unreported 
decision of the Supreme Court that a sti- 
pulation in an agreement 
widow on the one side and the -surviving 
coparceners on the other that the widow 
should enjoy the property for her lifetime 
- without any powers of alienation merely 
sets out the legal effect of the inciderts to 
property allotted to- women for their main- 
tenance. But we cannot take the saic cir- 
cumstance alone ignoring’ the other facts 
and circumstances of the case. It is clear 
from what we have already stated that 
the parties to the compromise decre2 in- 
tended that after the enjoyment of the 
suit properties by Sivakami Ammal curing 
her lifetime without any powers of aliena- 
tion, they should revert. to the joint ‘family 
of the parties to the suit. If a granz had 
been made in identical terms, as in the 
compromise decree evidenced by Ex A-I 
in favour of a male member of a joint 
family, there could not be any difficulty 
in inferring that he gets only a life estate 
in the properties. Thus, on a constriction 
of the compromise decree, independently 
of the sex of the grantee, it is cleaz that 
under the terms of the compromise onl 
a life estate was given to Sivakarni Ammal. 
Having regard to the nature 
fled by Sivakami Ammal and the object 
of the parties, namely, to make a prcvision 
for the maintenance of Sivakami Ammal 
during her lifetime, there can be no doubt 
that only a life interest was intend2d to 
be given to Sivakami Ammal under _ the 


terms of the compromise evidenc2d by 
Ex. A-l. 
10. The appellant claims an abso- 


lute right in the suit properties or the 

ound that his transferor Sivakami ammal 
ecame the full owner of the suit proper- 
ties by virtue of S. 14 (1) of the Hindu 
Succession Act. But under S. 14 (2) of 
the said Act, which is an exceptim to 
S. 14 (1), where a female Hindu acquires 
property under a decree of a civil court 
prescribing a restricted estate in suca pro- 
perty, she cannot invoke S. 14 (1) əf the 
Act to claim an absolute estate. Im the 
judgment under appeal Veeraswami J., as 
e then was, has observed that, at first 
sight, sub-section (2) of S. 14 of the Hindu 
Succession Act does not seem to exclude 
from its purview even cases of acquisition 
pursuant to a pre-existing right. But in 
view of the current judicial opinion that 
sub-section (2) of Section 14 has no appli- 
‘cation ‘to declaratory decrees and out of 
deference thereto, he did not propose to 
differ from those decisions, but proceede 
to find that it is not possible to accept the 
contention that when a female Hindu is 
. given propery in lieu of maintenance, it 
is merely eclaratory of a pre-existing 
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right. Ramamurti J. has stated in para- 
graph 55 of his judgment that property 
which is given in lieu of maintenance can- 
not be said to be acquired within the 
meaning of S. 14 @) of the Act as- if right 
to maintenance had no. vestige or a sembl- 
ance of right to joint family properties, 
Ramamurti J. has dissented from the deci- 
sions of several single Judges of this court 
in arriving at this conclusion. It was not 
strictly necessary for him to--decide this 
uestion as the respondent Nallammal in 
at case claimed absolute rights in respect 
of the properties in her possesion by virtue 
of S. 14 (1) of the Hindu Succession Act 
and there was no scope for invoking Sec- 
tion 14 (2) of the Act in that case as she 
got the properties under an oral arrange- 
ment. In paragraph 55 of. his judgment 
the learned Judge has pointed out that if 
the arrangement is oral, Section 14 will not 
apply, evidently S. 14 has been mentioned 
mistake, instead of S. 14 (2). It is 
clear from that judgment that there was 
concurrent finding of the trial court and the 
appellate court that the properties were 
given to Nallammal towards her mainten- 
ance claim without any express stipulation 
or a condition attached thereto. There 
could be no difficulty in that case to in- 
voke Section 14 (1) of the Hindu Succes- 
sion Act, without in any way considering 
the scope of S. 14 (2) of that Act, which 
did not apply on the facts of that case. 


ll. The nature and extent of the 
right to maintenance of a widow of a co- 
arcener against the manager of the joint 
amily in which her husband was a mem- 
ber have been the subject-matter of seve- 
ral decisions. In Srinath Das v. Probodh 
Chunder Das, (1910) 11 Cal LJ 580 at 
p. 587, Mookerjee J. in delivering the 
judgment of the Bench has pointed out 
that a Hindu wife’s right to maintenance 
has been attributed to a kind of identity 
with her husband in proprietary right, 
though her right may be of a quite sub- 
ordinate character, and that it is by virtue 
of this right that she gets a share equal 
to that of a son when partition takes place 
at the instance of male members. But in 
this State a Hindu widow had no right to 
claim partition till that right was conferred 
under the Hindu Women’s Right to Pro- 
peny Act, 1937. It has been observed 
y Mookerjee J. in the above decision that 
having regard to the above principles it is 
impossible to hold that a Hindu widow 
had no interest whatsoever in the property. 
This principle could be invoked in this 
State in respect of cases arising in this 
State after the Hindu Women’s Right to 
Property Act, 1987 came into force. In 
Lingayya v. Kanakamma, 28 Mad LJ 260 
= (AIR 1916 Mad 444) it has been held 
that the private means of a widow is not 
relevant for rejecting her claim for main- 
tenance out of her husband’s estate. The 
ollowing observations made in that Bench 
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decision have been 
in later decisions: 


“The wives of the male  coparceners 
in a Hindu family are not entitled to equal 
shares with the males in the family estate, 
nor do they take their husband’s shares by 
representation on their death, but in place 
thereof they are’ entitled to a portion of 
their estate for their enjoyment during 
their lifetime sufficient to maintain them in 
comfort according to the means of the 
family. This is an absolute right due to 
their membership in the family and does 
not depend on their necessity arising from 
ae want of other means to support them- 
selves. 


This is referred to as a survival of the 
rights once possessed by the wife as found 
in the Sanskrit texts to claim an equal 
share with the sons when her husband 
effected a partition. The above decision 
has been followed in Kodandarami Reddi 
v. Chenchamma, 59 Mad LJ 581 = (AIR 
1980 Mad 479) and in Annapoornamma v. 
Veeraraghava Reddi, 51 Mad LW 89 a 
p. 402 = (ATR 1940 Mad 547). In Se- 
cretary of State v. Ahalyabai, AIR 19388 
Bom 821 at p. 323, it is pointed out that 
under the Hindu Law, if a coparcener 
takes the property of another deceased co- 
parcener by survivorship, he takes it with 
the burden of maintaining the widow and 
unmarried daughters of the deceased co- 
parcener and that, though it may be that 
in the technical language it may not fall 
within the definition of ‘charge’ under Sec- 
tion 100 of the Transfer of Property Act, 
the Hindu Law has always regarded the 
widow’s right as a burden on the property 
of the joint family. As pointed. out at 
age 822 of Mayne’s Treatise on Hindu 
aw and Usage, lith Edn. the -obligation 
of the manager of a joint family to main- 
tain the widow of a coparcener is depend- 
ent on his possession of joint family pro- 
perties. In paragraph 542 at page 538 of 
Mullah’s Hindu Law, 18th Edn, it is clear- 
ly stated that the manager of a joint Mita- 
kshara Hindu family is under a legal obli- 
gation to maintain male members of 
the family, their wives and their children 
and that on the death of any one of the 
male members, he is bound to maintain 
his widow and children and that the obli- 
ation to maintain these persons arises 
fon the fact that the manager is in pos- 


quoted and followed 


session of the family property. But the 
nature of the right is described in para- 
graph 569 at page 556 of the same book 


in the following words— 


“The claim even of a widow, for 
maintenance is not a charge upon the 
estate of her deceased husband, whether 
joint or separate until it is fixed and charg- 
ed upon the estate. This may be done by 
a decree of court, or by an — agreement 
between the widow and the holder of the 
estate, or by the will by which the pro- 
perty was bequeathed. Therefore, the 
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a transfer of the husband’s property to a 
bona fide purchaser for value without 
notice of the widows claim for mainten- 
ance. It is also liable to be defeated by 
a transfer to a purchaser for value even 
with notice of the claim, unless the trans- - 
fer was made with the intention of defeat- 
ing the widow’s right and the purchaser had 
notice of such intention. In fact, a 
widows right to receive maintenance is 
one of an indefinite character which, un- 
less made a charge upon the property, is 
enforceable only lika any other liability in 
respect of which. no charge exists. But 
where maintenance has been made a 
charge upon the property and the property 
is subsequently sold, the purchaser -must 
hold it subject to the charge.” 


12.. The same principle has been 
incorporated in Section 27 of the Hindu 
doptions and Maintenance Act and it is 
similar to that contained in Section 89 of 
the Transfer of Property Act. 


13. The Hindu Women’s limited 
estate is abolished by the Hindu Succes- 
sion Act and any property possessed by a 
female Hindu however acquired is now 
held by her as her absolute property and 
she has full power to deal with it and dis- 
pose of it as she likes. Vide page 761 of 
Mullah’s Hindu Law, 18th Edn. Thus 
there can be no doubt that the Parliament 
wanted to abolish a widow's estate or a 
woman’s estate known as limited estate in 
respect of properties in the possession of a 
Hindu female. Sub-section (2) of S. 14 
of the Hindu Succession Act is intended to 
preserve the rights cf the transferor under 
the general law. But. as pointed out by 
Veeraswami J. as he then was, in the judg- 
ment under appeal, there is the current 
judicial opinion that sub-section (2) of Sec- 
tion 14 of the Hindu Succession Act has 
no application to declaratory decrees, that 
is where the female had interest in the 
property prior to her acquisition of the 
property in one or other of the modes 
mentioned in the :said sub-section. The 
learned advocate for the appellant was not 
able to show any .decision recognising the 
principle enunciated by Ramamurti J. in 
1971-1 Mad LJ 489, that ‘if a property is 
given to a Hindu female in lieu o main- 
tenance in recognition of her pre-existing 
right for maintenance, S. 14 (2) of the 
Hindu Succession Act will not apply’. On 
the other hand, number of decisions of 
this court and other courts have recognis- 
ed the principle that property obtained by 
a Hindu female in lieu of maintenance is 
an ‘acquisition of property’ within the 
meaning of S. 14 (2) of the Hindu Succes- 
sion Act. l 


l4. The object of sub-section (2) 
of S. 14 of the Hindu Succession Act is, 
as pointed out at page 829 of Mullah’s 
Hindu Law, 18th Edn., ‘to confine the lan- 
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guage of sub-section (1) to its own subject 
and to stress its co-existence with set: of 
provisions in other enactments such for 
instance as the Transfer of Property Act 
and the Indian Succession Act which may 
be applicable to Hindus. The  objecc of 
the sub-section is also to make it abun- 
dantly clear that a restricted estate can 
even after the commencement of the Act 
come into existence in case of interest in 
the property given to a female Hindt by 
operation of transactions inter vivos, by 
testamentary disposition, by decree or crder 
of a civil court or under an award. The 
expression “acquired” in sub-section (2), 
has been construed differently from the 
same word in sub-section (1), as meening 
that the female Hindu did not have any 
interest in the property prior to its accuisi- 
tion by her, that is to say, the operaticn of 
the sub-section (2) is confined to 2ases 
where the title of the transferor to the 
property was not really in dispute. 


15. In Sasadhar Chandra v. Tara 
Sundari, AIR 1962 Cal 488, it has been 
observed that in the context of the expla- 
nation given to sub-section (1) of S. 14 of 
the Hindu Succession Act, the word  ‘ac- 
quired’ must be given the widest possible 
connotation, that the explanation to sub- 
section (1) being restricted to it, the Legis- 
lature could not have intended to extend 
its application to sub-section (2), thaz the 
word ‘acquired’ in sub-section (2) will have 
a- restricted meaning and that a prcperty 
is said to be acquired when prior to the 
acquisition the person acquiring it hed no 
interest or title to the property. This is 
the decision with which Ramamurti | has 
started his discussion on this aspect cf the 
case in 1971-1 Mad LJ 489 at p. 447. But 
it is clear from the Calcutta decisior that 
it was held on the facts of that case that 
the woman’s estate given to the dawghter 
in a suit for the administration of her 
father’s estate was in recognition cf her 
right as the heir and hence sub-sectian (2) 
of Section 14 of the Hindu Succession Act 
would not apply and that the limited estate 
was enlarged by sub-section (1) of that 
Act. In Gadam v. Venkataraju, AIR 1965 
Andh Pra 66, a Bench of the Andhra Pra- 
desh High Court held that a deəd of 
maintenance executed by the adopted son 
in favour of his adoptive mother giving her 
a limited estate did not fall under sub- 
section (2) of S. 14 of the Hindu Succes“ 
sion Act as the adoptive mother a:serted 
her pre-existing rights as the heir of her 
husband and questioned the adopton it- 
self, The decision of a single Jucge of 
that High Court in Chinnakka v, Stbbam- 
ma, 1968-1 Andh WR 65,  purpcrts to 
follow the above Bench decision, bet sur- 
prisingly lays down that, though under 
Ex. A-23 in that case, defendants 1 and 2 
and Lakshmakka were given a life estate 
in satisfaction of maintenance claims made 
against the adopted son, the life estate was 
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enlarged into an absolute one under $. 14 
(1) of the Hindu Succession Act. But 
Alagiriswami J., has rightly pointed out in 
Pattabhiraman V, Parijatha Ammal, 
1970-2 Mad LJ 3831, at p. 888 = (AIR 
1970 Mad 257), that this decision where 
the widow of a Hindu coparcener got cer- 
tain properties with a life estate in lieu of 
her maintenance, Section 14 (1) of the 
Hindu Succession Act applies and not Sec- 
tion 14 (2) cannot be said to lay down 
the law correctly. 


16. In Sampathkumari v. Lakshmi 
Ammal, 1962-2 Mad LJ 464 = (AIR 1963 
Mad 50), a Bench of this Court has held 
that Section 14 (2) of the Hindu Succession 
Act cannot be invoked to restrict the right 
of widows of the last male holder on the 
ground that they had entered into a parti- 
tion deed with their daughters and agreed 
to take a restricted estate. It has been 
held in that decision that it cannot be 
said that the widows acquired the proper- 
ties only under the partition deed for the 
simple reason that they had ori ena rights 

reviously by inheritance as widows of the 
ast male owner. It has also been heldin that 
decision that the word “acouired” in sub- 


section 2 of Section 14 means that prior 
to the acquisition the widows could not 
have had any interest in the properties 


whatever. In Rangaswami Naicker v. Chin- 
nammal, 1964-1 Mad LJ 374 = (AIR 1964 
Mad 387), a Bench of this Court had to 
decide the validity of a Will executed by 
one Angammal, who got a restricted estate 


under a compromise decree of the year 
1952. It was urged in that case that 
Angammal got a restricted estate under 


the compromise decree and that the case 
would fall under Section 14 (2) of the 
Hindu Succession Act. But it was held in 
that decision that as Angammal became en- 
titled to a half share in the properties of 
the joint family of her husband by virtue 
of the provisions of the Hindu Women’s 
Rights to Property Act of 1987, she had a 
pre-existing title, which was recognised by 
the compromise decree and that she did 
not acquire title within the meaning of 
Section 14 (2) of the Hindu Succession Act 
for the first time. 


17. These are all clear cases where 
a Hindu woman had a pre-existing title 
prior to the date of the decree or instru- 
ment, unlike the present case in which the 
widow Sivakami Ammal had merely a 
maintenance claim and not any title to the 
suit properties. 

18. In V, S. Reddi v. Tulasamma, 
AIR 1969 Andh Pra 300, Satyanarayana 
Rao, J. had to deal with a case like the 
present one. The first defendant in that 
suit obtained a money decree for mainten- 
ance with a charge on the joint family pro- 
perties of her deceased husband and the 
maintenance decree was recorded as fully 
satisfied under a compromise entered into 
by her with her husband’s brother and 
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under the-terms of the compromise, she 
was given half the family properties to be 
enjoyed by her during her lifetime, sub- 
ject to the condition that they should re- 
vert back to the plaintiff, on her death. 
The first defendant in that suit made 
several alienations after the Hindu Succes- 
sion Act came into force on the ground 
that she became entitled to absolute rights 
by virtue of Section 14 (1) of the Act. It 
was held in the decision that the first. de- 
fendant in that suit got title to the pro- 
perties given to her under the instrument 
of compromise for the first time under the 


compromise and that the case fell under 
Section 14 (2) of the Act. 
19. In .Gurunadham Chetti v. 


Navaneethammal, 1967-1 Mad LJ 454 = 
(AIR 1967 Mad 429), Natesan, J. has held 
that, for sub-section (2) of Section 14 of 
the Hindu Succession Act to apply, it is 
an essential condition .that the instrument 
which limits or restricts the estate should 
itself be the source or foundation of the 
female’s title to the property and that if 
the instrument, be it a decree or award or 
deed of partition, merely declares the pre- 
existing title of a Hindu woman to any 
particular property, the case will be govern- 
ed by sub-section (1) and not by sub-sec- 
tion (2) of the section. He has held that 
the right of maintenance, even if charged 
over a specified propery, does not by it- 
self amount to a transfer of the property 
but only creates a right of payment over 
the: property and that if she acquires a 
property in lieu of maintenance under an 
instrument, she acquires right in the pro- 
perty for the first time under it and Sec- 
tion 14 (2) of the Act will apply. Alagiri- 
swami, J. has followed - this decision in 
Dharma Udayar v. Ramachandra Mudaliar, 
1969-1 Mad LJ 181 and in Pattabhiraman 
v. Parijatha Ammal, 1970-2 ‘Mad LJ 881 
= (AIR 1970 Mad 257). ` 


20. We are unable to appreciate 
the grounds on which these decisions have 
- been distinguished by Ramamurti, J. in 
1971-1 Mad LJ 489. The fact that a de- 
cree or instrument’ specifically mentions: the 
persons who are entitled to the vested in- 
terest after the lifetime of the widow is 
not really decisive on the matter. The im- 
portant question for consideration is, whe- 
ther under the decree or instrument, a res- 
tricted estate is given to the maintenance 
holder. It. is true that after 1937°a widow 
of a coparcener can claim rights in the 
joint family property of her husband by 
virtue of the provisions ` contained in the 
Hindu Women's Right to. Property Act 
and this has been considered by Natesan, 
J. in the decision referred to above. But, 
in a case like the present one, where a 
Hindu female became entitled -oniy to 
maintenance against the joint family proper- 
ties of her husband on account of her hus- 
band‘ having died prior to the Hindu 


of his book that 
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Women’s Rights to -Property Act of 1937 
came into force, it could not be consider- 
ed that the compromise decree or other 
instrument conferring on her an interest in 
the property did nct do so for the first 


time in order to exclude the operation of 


Section 14 (2) of the Hindu 


Act. 
20A. The following passage at 
page 219, para 279, of the book “A Criti- 
que of Modern Hindu Law” by Derrett is 
relevant’ for the present discussion: 
“Common sense would -suggest that 
when, while compromising litigation, or 


Succession 


. otherwise, male members make a grant of 


land or other income producing property to 
a woman for her maintenance, the land 
should revert to the grantors or other heirs 
when the woman ies. We know the 


manager is authorised to make absolute 
ants for maintenance, but when he 
oes not do so the presumption 


reverts on 
cases the pre- 


must be that tbe grant 
womens death. . In other 

sumption will be no less strong. How 
can we reconcile ourselves to the notion 
that when a grant for maintenance has been 


deliberately offered and accepted, the 
lady can, simply by reliance upon 
Section 14 of the Hindu Succession 
Act, claim to have an absolute and 


transferable interest in itP It is hardly suffi- 
cient to explain this to point to the words 
of Section 14 (1) in which the property 
that shall be held as full owner includes 
“moveable or immoveable pro 
ed by a female Hindu....in lieu of main- 
tenance’. Can it seriously be claimed that 
Parliament virtually rohibited, retrospec- 
tively and picapac tively. a grant for main- 
tenance of any other tenure 
solute one?” 


20B. It is true Derrett has pur- 
ported to give his own ideal interpretation 
of Section 14 (2) of the Act on the princi- 
ple of construction mentioned at page 26 
it is essential that law 
should correspond to facts, though he has 
observed in the foot note at page 27 of 
the book that “it has not always proved 
pee to follow this apparently simple 
advice. 


20C. For the foregoing reasons, we 
are unable to follow the decision of Rama- 
murti, J. in 1971-1 Mad LJ 489. We up- 
hold the decision of Veeraswami, J. as he 
then was in the judgment under appeal 
that sub-section (2) of Section 14 of the 
Hindu Succession Act clearly applies to 
the facts of this case. 


20D. But, irrespective of the ques- 
tion whether S. 14 (2) of the Hindu Succession 
Act could be invoked in this case or not, 
the appellant could succeed only if he is 
able to show that on the terms of 5. 14 
(1) of the said Act, Sivakami Ammal be- 
came entitled to an absolute right in the 
suit properties. In Thayammal v, Selam- 


rty acquir- 


than an ab- 
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mal, 1971-2 Mad Lf 286 = (AIR 1972 
Mad 83), we have referred to the decision 
in Venkat Narasing Rao v. Lachmi Bai, 
1964-2 Andh WR 883 where it has been 
held that mere possession of properties is 
not sufficient to attract the operation of 
Section 14 (1) of the Hindu Succession Act, 
that it is possession as limited owner that 
the section contemplates and that if a 
Hindu female is in possession of a property 
other than as limited owner thereof, Sec- 
tion 14 (1) of the Act cannot successfully 
be invoked and she does not become the 
full owner. We relied on the decision of 
the Supreme Court in Eramma v. Verrup- 
ana, AIR 1966 SC 1879, where it has 
been held that Section 14 (1) of the Hindu 
Succession Act contemplates that a Hindu 
female, who in the absence of this provi- 
sion, would have been limited ownez of 
the property, not become full owner 
of the same by virtue of that section. The 
Supreme Court has pointed out in this de- 
cision that the object of the section is to 


extinguish the estate called ‘limited estate’. 


or ‘widow’s estate’ in Hindu Law ani to 
make a Hindu Woman, wo under the old 
law would have been only a limited owner, 
a full owner of the property with 
powers of disposition and to make the 
estate heritable by her own heirs anc not 
revertible to the heirs af the last male 
holders. It is one thing to extinguish the 
rights of reversionary heirs who only have 
spes successionis. But it is quite arother 

ing to take away such vested righs of 
others, If the legislature purports to take 
away such vested rights, it will intringe 
the fundamental rights to property given 
under the Constitution. Ramamurti, J. was 
fully aware of the fact that his interpre- 
tation of Section 14 (1) of the Hindu 
Succession Act would result in expropria- 
tion of the rights of persons having vested 
interest in the properties in the possession 
of the Hindu family, as seen from the fol- 
lowing passage in paragraph 66 of tbe de- 
cision pice 470):— 


“On the other side, it might equally 
be argued that the object of the Act is 
not to interfere with contracts and rants 
and Section 14 (1) is not expropriatorr and 
there cannot be confiscation, as it were, 
of other’s properties merely becaus3 the 
person in possession happens to be a fe- 
male and she got the property in lisu of 
maintenance. It is easy to visualise cases 
which may give-rise to such problems in- 
volving difficulties to determine whick side 
of the line the case falls. But it must be 
borne in mind that absolute logic an 
consistency cannot be maintained in the 
operation of the provisions of this Act all 

oughout and in particular Section 14, 
when this is csn a legislation ef so- 
cial reforms involving extinguishment, fresh 
distribution and modification of property 
rights.” 
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Thus on our finding that Sivakami Ammal 
had only a life estate under the compro- 
mise decree of 1917, the appellant cannot 
claim enlargement of the a right into an 
absolute one by invoking S. 14 (1) of the 
Hindu Succession Act. Even on thi 
ground, the appeal should fail. 

21. In the result, the decree and 
judgment in S. A. No. 869 of 1962, on 
the file of this Court, are confirmed and 
the Letters Patent Appeal is dismissed with 


costs, 
Appeal dismissed. 
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A. V. Kannappa Mudaliar, Appellant 
v. V. C. Chellakutti Udayar, Respondent. 

A. A. A. O. No. 184 of 1969, D/- 
13-10-1971, against order of Dist, J., North 
Arcot, Vellore in C. M. A. 1 of 1969. 


(A) Civil P. C. (1908), O. 21, R. 57 
and proviso (As amended by Madras High 
Court) — Court dismissing execution peti- 
tion but directing the attachment to con- 
tinue — Effect. 


Proviso to Rule 57 being mandatory 
the execution court dismissing the applica- 
tion of the decree-holder for default has to 
state in the order itself 
ment is ceased. 


Where therefore the dismissal is on 
account of the decree-holder’s default, the 
order of the executing Court directing the 
attachment to continue is wrong and impro- 
per. But it cannot be said to be void 
order passed without jurisdiction. Hence 
if no appeal is filed against the order the 
same remains binding on the parties. There- 
fore the execution petition is maintainable 
even in absence of a prayer for fresh attach- 
ment of the property. Case law discussed. 

(Paras 7, 8, 16, 17) 


(B) Civil P, C. (1908) O. 21, R. 2 — 
Applicability. 


It applies to adjustment of money 
decree also and the executing court it bound 
to execute the decree even if the decree has 
been satisfied fully out of the court, unless 
the satisfaction is certified or recorded by 
executing court in the manner provided by 
the rule. (Para 20) 
Cases Referred: Chronological Paras 
AIR 1971 Andh Pra 386 = (1970) 

2 Andh WR 97, Rama Goud v. 


that the attach- 


= Raju Bai 13 
(1969) 1 Mad LJ 277, Pachai Ammal 
v. Thirugnanasambandam 5, 15 
AIR 1966 Mad 406 = (1965) 2 Mad 
LJ 499, Palaniappa Chettiar v. 
Muthu Veerappa Chettiar 
AIR 1960 Andh Pra 634 = 1960 Andh 
LT 666, Kangayya v. Reddayya 18 
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AIR 1959 Mad 218 = 72 Mad LW 
19, Krishnaswami Iyengar v. Veda- 
valli Ammal ae, 

AIR 1958 Mad 15 = (1957) 1 Mad 
LJ 201, Govinda Padayachi v. Kan- 
namimal 

ATR 1957 Andh Pra 991 = 1956 Andh 
WR 727, Md. Gaffar Baig v. Md. 

_ Abdul Khaleel Khan 

AIR 1941 Bom 895 = 48 Bom LR 
727, Vijayadas v. Shekharappa 13 

AIR 1988 Bom 18 = 89 Bom LR 
1105, Baba v. Kisan Le 

AIR 1980 Mad 414 = 120 Ind Cas 
863, Seshayya v. Sattiraju 12 

AIR 1925 All 456 = 87 Ind Cas 349, 
Mulay v. Balgovind 

ATR 1922 All 62 = 20 All LF 118. 


Mohammed Mubarak Hussain v. Sahu 
Bimal Prasad 14 
ATR 1919 All 194 = 17 All LJ 52, 


Dildar Hussain v. Sheo Narain 11, 14 
(1911) 18 Cal LJ 621 = 15 Cal WN 
428, - Namuna Bibi v. Roshan 
Mia 10, 12 
R. Gopalaswami Iyengar, for Appell- 
ant; P. M. Sundaram, for Respondent. 
JUDGMENT :— E. P. No. 57 of 1968 
in O. S. No. 296 of 1964 on the file of 
the District Munsif’s Court, Vellore, out of 
which the appeal arises was filed by the 
appellant herein for realising a sum of 
Rs. 2138-70 the amount due to him from 
the respondent under the decree passed in 
the above suit on 24-6-1964 and subse- 
quent costs of execution by sale af the 
propartez described in the schedule to 
e petition attached on 21-10-1966 in 
E. P. No. 126 of 1966. 


2. The material facts are shortly 
these: The appellant a wholesale dealer in 
vegetables in Vellore filed the suit in ques- 
tion against the respondent herein for re- 
covery of Rs. 1574 made up of (i) 
Rs. 1388-64 the amount due from the res- 
pondent a retail dealer for the purchase of 
vegetables and (2) Rs. 285-86 due as inte- 
rest at 12 per cent per annum from 26-10- 
1962, till the date of suit and obtained an 
ex parte decree on 24-6-1964. The decree 
was subsequently transferred to the Sub- 
Court, Vellore, for execution and the appel- 
lant filed E. P. No. 78 of 1966 for realis- 
ing the decree amount by attachment and 
sale of the respondent’s properties. Because 
of the misdescription of the village in the 
schedule, attachment could not be effected 
and the E. P. was consequently dismissed 
on 24-8-1966. ‘Thereafter the appellant 
filed a second E, P. No. 126 of 1966 . on 
29-9-1966 for attachment and sale of thé 
same properties, correctly describing the 
village as Vadamathimangalam. The res- 
pondent remained ex parte and the proper- 
ties were attached on 7-12-1966 and- the 
settled on 


terms of proclamation were 


2-2-1967. , 
$.. The: respondent subsequently 
filed E. A. 95 of 1967 for setting aside the 


A.I. R, 


ex parte order in E. P. 126 of 1966 and, 
on the order being set aside, he filed a 
counter affidavit contending that, soon 
after the decree was passed, he approach- 
ed the appellant and ‘requested the latter 
to accept payment of the decree amount 
in easy instalments, that the appellant 
agreed that the decree amount should be 
shown as a debit in the accounts, that the 
respondent could continue to have dealings 
with him and that the decree thus became 
fully satisfied by being merged in the run- 
ning account and was therefore not execu- 
table. The respondent called upon the 
appellant to produce his accounts; but as 
the latter did not produce the same, the 
executing court passed an order on I[1-l- 
1968 dismissing the E. P. but directing 
attachment to ccntinue. Subsequently the 
appellant filed E. P. 57 of 1968 out of 
which the appeal arises on 31-3-1968, and 
the respondent raised the same objections 
to the enforceability of the decree which 
he had raised in the earlier E. A.; and an 
additional objection was raised, that, as 
E. P. 126 of 1986 was dismissed for de- 
fault of the appellant, the attachment ceas- 
ed to have effect and that the present E. P. 
without a prayer for fresh attachment was 
not maintainable. 


4, The learned Subordinate Judge 
who heard the execution petition has held 
that the respondent's version in court that 
the appellant gave up his claim under the 
decree and told the respondent that he 
need not pay the decree amount at all and 
also agreed to repart full satisfaction to the 
trial court; is at variance with the respon- 
dent’s contention as set out in his counter 
statement and is absolutely false ard that, 
in any event, as the adjustment spoken to 
has not been certified before the executing 
court, could not be pleaded in defence. 
The learned Judge has also held that the 
dismissal of the execution petition for non- 

roduction of the accounts by: the appel- 
ant cannot be construed as. a dismiss 

due to the default of the appellant to pro- 
secute the same, that the production of 
accounts was not necessary for the prose- 
cution of the execution pon and that 
the executing court could have gone on 
with the execution application without the 
production by the appellant of his accounts 
and could have drawn an adverse infer- 
ence from the non-production of the 
accounts. According to the learned Judge, 
the disposal of the E. P. was only for sta- 
tistical purposes and the attachment effect- 
ed in the earlier E. P. 126 of 1966 and 
which was directed to continue would 
enure. for the present execution application 

oO. ° k e g 

- 3% ‘In appeal the learned District 
Judge of North Arcot has taken a diametri- 
cally opposite view on both the points 
and, upholding the respondenťs objactions 
to the execution, dismissed the E. P. The 
learned District Fudge has held that this 
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was a clear case of dismissal for default 
on the part of the  decree-hold- 
er. He is of opinion that the prcduc- 
tion of decree-holder’s accounts was n3ces- 
sary for the disposal of the matter in con- 
troversy in order to determine the question 
whether the decree debt got merged ir the 
running account or not, and has relied 
upon the following passage in Md. Gaffar 
Baig v. Md. Abdul Khaleel Khan, AIR 
1957 Andh Pra 991— 


“The default envisaged in Rule E7 is 


not confined to non-appearance oor non- 
payment of batta or failure to prcduce 
necessary documents. It also includes 


failure to do things for the successful exe- 
cution of the decree.” 

I shall now take up for consideration the 
uestion whether the E. P. is not maintain- 
able without.a fresh prayer for attackment 
of the properties. The executing court 
had dismissed the prior E., P. 126 of 1966 
on 11-1-1968 with the following observa- 
tions: 

“Accounts not produced, B. P. is: dis- 

missed. Attachment to continue,” 

The main contention of the respondert is 
that the order directing the continuanze of 
the attachment is illegal in view of the 
proviso to Order 21, Rule 57 (1), C P. 
Code and is therefore inoperative. His 
urged that the appellant-decree-Lolder 
committed default in producing the ac- 
counts, that the executing court had -here- 
fore dismissed the execution petition and 
that the court was wrong in directing the 
attachment to continue. On behalf cf the 
appellant it is urged that there wes no 
default on the part of the appellant-d=cree- 
holder, that the’ E. P. was not actually dis- 
missed, though the order says so, thet the 
disposal was one for statistical pu-poses 
eae that the order directing the ettach- 
ment to continue is perfectly lega. and 
that, at any rate, as the order cannct be 
said to be void for want of jurisdicticn the 
attachment will legally continue to ve in 
force till it is set aside by a subsequent 
order. Order 21, Rule 57 (1), C. P. C. 
runs thus:— 


“Where any property has been «cttach- 
ed in execution of a decree and the court 
hearing the execution application either 
dismisses it or adjourns the proceedimgs to 
a future date it shall state whether the 
attachment continues or ceases; 


Provided that when the court dismis- 
ses such an application by reason cf the 
decree-holder’s default the order shal state 
that the attachment do cease.” 


There is considerable controversy between 
the parties as to whether there was default 
on the part of the appellant-decree-holder 
and whether the executing court had dis- 
missed the execution petition as a conse- 
quence of such default. It: is conzended 
on behalf of the appellant based or _ the 
observations of Basheer Ahmed Sayzed J. 
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in Govinda Padayachi v. Kannammal, 1957- 
l Mad LJ 201 at p. 205 = (AIR 1958 
Mad 15), the observations of Natesan J. in 
Palaniappa Chettiar v. Muthu  Veerappa 
Chettiar, 1965-2 Mad LJ 499 at p. 502 = 
(AIR 1966 Mad 406) and the observations 
of Alagiriswami J. in Pachai Ammal v. 
Thirugnanasambandam, 1969-1 Mad Lf 
277, that the fact that there was a direc- 
tion to continue the attachment would 
necessarily show that the court did not 
mean to regard the conduct of the decree- 
holder as defaulter or that the court dis- 
missed the execution petition for default 
The learned Judges have referred to some 
of the decisions of the Division Benches of 
this court. 


6. On a survey of the earlier au- 
thorities ‘including Bench decisions of this 
court, I regret my inability to subscribe 
fully to the proposition of law stated by 
these three learned Judges. In my view 
these decisions must be confined to the facts 
in those cases. The question whether the 
executing court dismissed the application 
and whether the dismissal was on the de- 
fault of the decree-holder must be deter- 
mined on the circumstances and facts of 
each case. The fact that the court had 


directed the attachment to continue, in my 


view, would not necessarily lead to the 
conclusion that the court did not mean to 
regard the conduct of the decree-holder as 
default or that the court did not dismiss 
the execution petition for default. I en- 
tirely agree with the following observations 
of Ramachandra Iyer J. (as he then was) 
in Krishnaswami Iyengar v.  Vedavalli 
Ammal, AIR 1959 Mad 218 at p. 219, that 
is it well settled that the mere use of words 
“closed, dismissed or struck off’ does not 
indicate default on the part of the decree- 
holder and that the question has to be de- 
termined only on the facts and circum- 
stances of each case. 


7, In my view the facts and cir- 
cumstances in this case clearly indicate 
that there was default and that there was, 
consequently, a dismissal. I am unable to 
rule out the possibility that the executing 
Court in this ease really held the conduct 
of the decree-holder to be default within 
the meaning of Order 21, Rule 57 (1) and 
dismissed the execution petition and order- 
ed the attachment to continue in the hope 
that the decree-holder will file a subse- 
quent independent application for execut- 
ing the decree. It is not unlikely that the 
provisions of Order 21, Rule 57 (l) in- 
cluding the proviso and the illegality of 
continuing the attachment after terminatin 
the execution petition were not specifical- 
ly brought to the notice of the Court and 
that the Court had inadvertently directed 
the attachment to continue in spite of the 
dismissal of the execution petition for de- 
fault on the part of the decree-holder. It 
is clear from the terms of the order that 
the execution petition was dismissed be- 
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cause the accounts were not Poues by 
the decree-holder. I am unable to say 
that the production of the appellant’s ac- 
counts was not necessary for an effective 
disposal of the matter in controversy. It 
may be that the Court could have penalis- 
ed the appellant for the non-production of 
his accounts by drawing an adverse infer- 
ence against him because of his default; 
but, I have no doubt in my mind that the 
Court had the power to ‘call upon the ap- 
pellant to produce his accounts and to 
punish the appellant by dismissing his exe- 
cution petition for having disobeyed its 
order to produce accounts. At any rate, 
the order has not been challenged in any 
appeal and the legality of the Court’s ac- 
tion cannot now be challenged. 


8. On the whole I am’ satisfied 
that the executing Court had dismissed the 
execution petition for default on the part 
of the decree-holder, and it necessarily fol- 
lows that the Court was bound to have 
stated in the order itself that the attach- 
ment ceased. The order, however, states 
that the attachment shall continue and is 
therefore wrong being contrary to the man- 
datory provisions of the proviso to O. 21, 
R. 57 (1), C. P. C. as amended by this 
Court. 


9. It is however contended on be- 
half of the respondent that the order direct- 
ing the attachment to continue, though 
wrong, as being contrary to the provisions 
of Order 21, Rule 57 (1), C. P. C., cannot 
be said to have been passed without juris- 
diction and therefore void and that the attach- 
ment must therefore be deemed to be sub- 
sisting. There is considerable divergence 
of opinion among the Courts, as to whe- 
ther an order directing the continuance of 
attachment, while dismissing the execu- 
tion petition for default on the part of 
the decree-haolder, is void or not. 


10. In Namuna Bibi v. Roshan 
Mia, 1911-18 Cal LJ 621, a Division Bench 
of the Calcutta High Court has ruled that 
the decree-holder’s failure for not applying 
under Order 21, Rule 66, C. P. C. for ser- 
vice of notice would amount to ` default 
under Order 2], Rule 57, C. P. Code, and 
that the effect of such dismissal was the 
cessation of attachment notwithstanding the 
Court’s order that the properties would re- 
main under attachment. 


AL. In Dildar Hussain v. Sheo 
Narain, AIR 1919 All 194, the executing 
Court made the following order:— “The 
sale is set aside. The application for exe- 
cution is struck off. The attachment will 
remain”. It was held by a Division Bench 
of the Allahabad High Court that O. 21, 
Rule 57, C. P. Code applied to the case 
and that, in spite of the Court’s order that 
the attachment should continue, it ceased 
to subsist. 


12. Following the decision in 
Namuna Bibis case, (1911) 18 Cal LJ 621, 


À. I. R. 


Pandalai J., has in Sesbayya v. Sattiraju, 
AIR 1930 Mad 414 held that an attachment 
does not subsist when a decree-holder’s 
execution petition is dismissed for his de- 
fault, in spite of the-fact that the Court 
ordered that the attachment should remain 
in force, 


13. In Vijayadas v. Sbhekharappa, 
AIR 1941 Bom 395, Divatia, J. has observ- 
ed that an order dismissing an execution 
petition on non-payment of process fees for 
notice under Order 21, Rule 66 C. P. C,, 
is clearly one of dismissal for non-prosecu- 
tion as well as one for non-payment of 
process fees and must be taken to have 

een passed under Order 21, Rule 57 with 

the result that an order of continuing the 
attachment after the dismissal of execution 
petition ‘is invalid; and the decision is bas- 
ed upon an earlier decision of the same 
High Court in Baba v. Kisan, AIR 1938 
Bom 18. The same view has been taken 
by a Division Bench of the- Andhra Pra- 
desh High Court in Rama Goud v. Raju 
Bai, 1970-2 Andh WR 97 = (AIR 1971 
Andh Pra 886), and the learned Judges: 
have observed that, “when the Court 
passes an order dismissing an execution 
petition for the default of the decree- 
holder, the only proper and legal order 
which the court can pass is that the attach- 
ment shall cease. There is no discretion 
left in the Court to continue the attachment 
notwithstanding the dismissal of the execu- 
tion petition”; and the learned Judges have 
followed the earlier decision of their High 
Court in Kangayya v. Reddayya, AIR 1960 
Andh Pra 634, 


14, On the other hand, a single 
Judge of the Allahabad High Court has, in 
Mulay v. Balgovind, AIR 1925 All 456, 
laid down that an order of Court directing 
an attachment to subsist even when the 
execution was ordered to be struck off on 
account of a default on the part of the de- 
cree-holder, though an improper order, is 
not a nullity and is binding on the parties. 
The learned Judge has followed a decision 
of the same High Court in Mohammed 
Mubarak Hussain v. Sahu Bimal Prasad, 
AIR 1922 All 62 in which the earlier de- 
cision of the same High Court in AIR 1919 
All 194 was distinguished. 


15. The same view has been taken 
by Alagiriswami, J. in 1969-1 Mad LJ 277. 
The learned Judge has observed that, in a 
case where the dismissal was on account 
of the decree-holder’s default, the order 
directing the attachment to continue may 
be a wrong order but cannot be said to 
be a void order passed without jurisdic- 
tion. 


16. On the whole I am inclined to 
agree with the decision of Alagiriswami, J. 
and the latest view of the Allahabad Hig 
Court. The order in question would cer- 
tainly be wrong and improper but I am 
unable to say that the executing Court 
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which passed that order had no jurisdiction 
to pass such a wrong order. The crder 
will be binding on the parties thereto 


17. For the foregoing reasons I am 
unable to support the contention raisec on 
behalf of the respondent that the erecu- 
tion petition in question is not maintairable 
in the absence of a prayer for fresh at-ach- 
ment of the property. The finding oi the 
learned District Judge on this poimt is 
therefore set aside. 

18. The second contention is that 
the decree is not executable because of a 
post-decretal arrangement entered into be- 
tween the parties. There can be no coubt 
that the respondent's version in Court that 
the appellant gave up his claim under the 
decree and agreed to report full sat-sfac- 
tion to the trial Court is false. Admz-tted- 
ly no such plea was taken in the statement 
of objections he had filed. I am however 
satisfied from a perusal of the entries in 
the books of account maintained by the 
appellant relating to the decree amount 
that.the appellant should have agreed that 
he would not enforce the decree in Court 
and that the decree amount = shoulc get 
merged in the running account and should 
be payable subsequently. It is true that 
no such agreement is available in wrting; 
but the conduct of the parties as evidenced 
by the entries in the appellant’s accounts 
tends to support the respondent’s case very 
strongly. It is not disputed that, afte: the 
decree had been passed, the respondent 
was permitted by the appellant to have 
further dealings with him in spite of the 
non-payment of the decree amount, that 
though the principal sum of Rs. 1838-64 
due as on 26-10-1962 was decreed ex parte 
with subsequent interest and costs or 26- 
4-1964, only the sum of Rs. 1838-62 was 
shown as due as per the subsequent entry 
dated 1-4-1964, that the account which 
was continued in September and October 
also was settled on 29th October 1964, for, 
a liability of Rs. 1643-29 (vide page 390 of 
ledger Ex. A-2) and that the running ac- 
count had continued upto lith March 1965 
showing a debit entry of Rs. 2006-47. If 
the appellant had intended to execute the 
decree, there was no reason why hə did 
not execute the decree and why the cecree 
amount was instead merged in the rumning 
account standing in the name of the res- 
ondent. Again, if the appellant had real- 
y intended to recover the entire decree 
amount, one would have expected hm to 
enter the entire decree amount inccuding 
the subsequent interest and costs ih the 
tunning account; but admittedly the entries 
do not show any debit of subsequent in- 
terest and costs which had been awarded 
under the decree. The fact that ths res- 
ondent was permitted to contince his 
ealings with the appellant as before, that 
the accounts including the decree amount 
were subsequently settled and that th= res- 
pondent’s signature was taken in the ledger 


A. V. Kannappa v. V. C. Chelbkutti (Ganesan J.) 


[Prs. 16-20] Mad. 291 


in token of the settlement leave no doubt 
in my mind that there was a post-decretal 
agreement between the parties that the de- 
cree should not be executed and that the 
moneys due to him should be realised by 
the appellant in the normal course without 
recourse to the decree. 


19. The learned Subordinate Judge 
had dealt with only the point whether the 
respondent’s evidence in Court that the ap- 
pellant agreed to give up the entire amount 
is true or not and had missed the main 
point whether or not there was a post- 
decretal arrangement as pleaded in the 
counter affidavit of the respondent disabl- 
ing the appellant from executing the de- 
cree. The conduct of the parties, the en- 
tries in the appellant’s accounts, the cir- 
cumstances and probabilities of the case 
leave no doubt in my mind that, while the 
respondent’s version in Court that the ap- 
pellant agreed to give up the entire amount 
is false, the appellant had entered into an 
agreement with the respondent subsequent 
to the poe: of the decree that the de- 
cree will not be executed and that the de- 
cree amount will merge with the subse- 
quent running account and should be 
realised in the normal course without re- 
course to the decree. ‘The fact that this 
defence has not been taken in his counter 
to E. P. 126 of 1966 in my view, cannot 
be of any serious consequence in this case. 


20. The next point for considera- 
tion is whether the post-decretal arrange- 
ment, even if true, could legally stay the 
hands of the appellant from executing the 
decree. Order 21, Rule 2, C. pro- 
vides that, where a decree is otherwise 
adjusted in whole or in part to the satis- 
faction of the decree-holder, the decree- 
holder shall certify such adjustment to the 
Court whose duty it is to execute the de- 
cree and that, where the judgment-debtor 
informs the Court of such adjustment and 
the decree-holder failed to show cause why 
the adjustment should not be recorded as 
certified, the Court shall record the same 
accordingly. Order 21, Rule 2 (2), (2 (8)?) 
poe that an adjustment which has not 

een certified or recorded as aforesaid shall 
not be recognised by any Court executing 
the decree. The law is clear that O. 2], 
R. 2 applies to adjustment of the money 
decree as well and that the executing 
Court is bound to execute the decree even 
if the decree had been satisfied fully out 
of Court, unless the satisfaction had been 
certified or recorded by the executing court 
in the manner provided by Rule 2 of 
Order 21. The learned District Judge has 
completely Jost sight of the provisions of 
Order 21, Rule 2 and has therefore wrong- 
ly held that the decree cannot be executed 
by the appellant-decree-holder, even though 
the satisfaction had not been recorded or 
ore as contemplated by Order 21, 
ule 2. 
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21. In the result the appeal is al- 


lowed; but, under the circumstances, the 
parties will bear their own costs through- 


out, Leave granted. 
Appeal allowed. 
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KAILASAM, J. 
Namachivaya ‘-Mudaliar and another, 
Petitioners v. P. J. A. Manickavelu and Co., 
Respondent. - 


Civil Revn. Pen. No. 1886 of 1971, 
D/- 11-1-1972, against order of District 
Munsif, Madurai, D/- 22-9-1971. 

Civil P. C. (1908), S. 51 — Powers of 
Court to enforce execution — The require- 
ment prescribed under the proviso to Sec- 
tion 51 is not applicable before an order of 
arrest is made, but is. applicable only when 
the person is brought before the Court, or 
arrested and produced before the Court 
and the Court is ordering the committal 


of the judgment-debtor to civil prison, 
(X-Ref: O. 21, Rr. 87 and 40). (Pr. 1) 
Cases Referred: Chronological Paras 


AIR 1958 Mad 170 = (1957) 2 Mad 
LJ 588, Krishnaswami Iyengar v. 
Vedavalli Ammal . 

AIR 1957 Mad 761 == (1957) 2 Mad 
Hy 28, Kunhiraman v. Madhavan 


air 
AIR 1956 Mad 580 = 69 Mad LW 
299, Muthu Pathar v. Mani Rao 2 


P. Venkataraman and B. R. Ramesh 
Babu, for Petitioners; R. Kaliappar, for 
Respondent. 

ORDER:— The validity of the order 
of arrest is challenged by the judgment- 


debtor. The order is one word one: 
“Arrest”. The contention is that under Sec- 
tion 51, C. P. Code, before an order of 


arrest and detention in prison is made the 
Court should give an opportunity to the 
judgment-debtor for showing cause as to 
why he should not be committed to prison, 
and the Court should, for reasons recorded 
in writing, be satisfied of any of the re- 
quirements prescribed in clauses a, b or c 
of the proviso. Rules 37 and 40 of 
Order XXI C. P. Code should also be re- 
ferred to in this connection. Order XXI, 
Rule 87 (1) provides that where an appli- 
cation is for arrest and detention ia civil 
prison -of a judgment-debtor who is liable 
to be arrested, the Court shall, instead of 
issuing a warrant for his arrest, issue a 
notice calling upon him tọ appear before 
the Court on a day to be specified in the 
notice and show cause why he should not 
be committed to civil prison. The proviso 
states that such notice shall not be neces- 
sary if the Court is satisfied, by an aff- 
davit or otherwise, that, with the object or 
effect of delaying the execution of the de- 
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N. Mudaliar v. P. J. A. M. and Co. (Kailasam J.) 
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cree, the judgment-debtor is likely to abs- 
cond or leave the local limits of the juris- 
diction of the Court. Rule 40 states that 
when a judgment-debtor appears before the 
Court in obedience to a notice issued under 
Rule 37, or is brougbt before the Court 
after being arrested in execution of a de- 
cree for payment of money, the Court shall 
proceed to hear the decree-holder and take 
all such evidence as may be produced by 
him in support of his application for exe- 
cution and shall then give the judgment- 
debtor an opportunity of showing cause 
why he sould not be committed to civil 
prison. After reading Section 51 and 
Rules 87 and 40 of Order XXI, C. P. Code, 
it appears that the proviso to Section 51 is 
applicable and the Court is bound to re- 
cord in writing its satisfaction of one of 
the conditions prescribed in the section, 
only when it is committing the person to 
prison, and not when it is issuing a warrant 
of arrest. This view is supported by the 
wording of Rule 40 of Order XXI, C. P. 
Code, where it provides that when a person 
appears before the Court in obedience to 
a notice issued under Rule 87 or is 
brought before the Court after being ar- 
rested in execution of a decree for payment 
of money, the Court shall proceed to hear 
the decree-holder and take ‘evidence and 
then give the judgment-debtor an opport- 
tunity of showing cause why he should not 
be committed to civil prison after 
the judgment-debtor appears in obedience 
to a notice under Rule 87 or is brought 
before the Court after being arrested in 
execution of the decree. The requirement 
prescribed under the proviso to Section 51 
is not applicable before an order of arrest 
is made, but is applicable only when the 
person is brought before the Court, or ar- 
rested and produced before: the Court, and 
the Court is ordering the committal of the 
judgment-debtor to civil _prison. 


2. Reference was made to the de- 
cisions in Krishnaswami Iyengar v. Veda- 
valli Ammal, 1957-2 Mad LJ 588 = (AIR 
1958 Mad 170); Muthu Pathar v. Mani 
Rao, 69 Mad LW 299 = (AIR 1956 Mad 
580) and Kunhiraman v. Madhavan Nair, 
1957-2 Mad LJ 98 = (AIR 1957 Mad 
761). Though the decisions cited support 
the contention of the learned counsel for 
the petitioner, that the requirements pres- 
cribed under the proviso to Section 51 
should be satisfied before an order of ar- 
rest was made, the contention now put for- 
ward by the learned counsel for the pce 
tioner was not put forward and therefore, 
the decisions cannot be held to be binding 
so far as an order of arrest is concerned. 


3. One other point was taken that 
the notice of arrest was not given to the 
judgment-debtor and therefore, the require- 
ment under Order XXI, Rule 37 was not 
satisfied. But it is seen that the decree- 
holder filed a petition for dispensing with 
the notice and the Court below dispensed 
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with the notice stating that for the reasons 
stated in the affidavit the notice shouli be 
dispensed with to the judgment-debtor and 
the petition was allowed. This was cnder 
the proviso to Rule 87 of Order XXI, 
which empowers the Court to dispense 
with the notice. On the facts, therefore, 
the order of arrest is maintainable. 


4. Though the order of arrest is 
found to be legal, I think this is a fit case 
where the judgment-debtor should be ziven 
a chance to make the peyment. The de- 
cree amount, after deducting the payments 

eady made, comes to Rs. 8410/-. The 
judgment-debtor is given six weeks time to 
pay half the decree amount and the balance 
after the expiry of another six weeks. Qn 
the judgment-debtors failure to ccmply 
with either of these conditions, the decree- 
holder will be entitled to have the judg- 
ment-debtor arrested and brought |efore 
the Court for enquiry as to whether he 
should be committed to civil prison. The 
petition is allowed with costs. 

Petition allowed. 
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ISMAIL, J. 
Arunachala Gounder, Appellant v. S. 
Alagappa Chettiar and others, Responents. 


Second App. No. 1422 of 1968. D/- 
25-8-1971, against decree of Sub-Gourt,, 
Coimbatore, in A. S. No. 47 of 1967. 

Limitation Act (1998), Art, 116 — 


Starting point — General principle —- Date 
of final or appellate decree — Wher. can- 
not be taken as starting point. 


On general principle the date of final 
or appellate decree ade. not the date af de- 
cree of trial Court should be taken as a 
starting point for purpose of Art. 116. 


A and B were two partners of a firm. 
A sold some property to X and B sod the 
same to Y. Y filed a suit for declaraton of 
his title against X without a oar A. 
That suit was decreed. X also dil not 
make A party to first and second appe 
preferred by him. On dismissal af his 
second appeal X filed suit against A on 
allegations of breach of contract. 


Held in the circumstances of the case, 
that the date of decree in second appeal 
could not be taken as starting poirt, be- 
cause X could not be said to have cought 
the prior litigation between him and Y, 
with the consent of or on behalf sf his 
vendor A. It could not therefore, bs said 
that the breach of contract between A and 
X took place on the date of deccee in 
second appeal. Therefore, only the Cate of 
decree of the trial Court will be the start- 
ing point for the suit of X against £. AIR 
1958 Mad 529, Disting. (Pera 8) 
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Cases Referred: Chronological Paras 
ATR 1958 Mad 529 = (1953) 1 Mad 
LJ 92, Venkataswami v. Venkayya 


AIR 1920 Mad 684 = 89 Mad LJ 
449, Mahomed Ali Sheriff v. Ven- 

_ katapathi Raju 

AIR 1918 PC 151 == 46 Ind App.52, 
Jusqurn Boid v. Pirthichandlal 


C. Chinnaswami, for Appellant; S. 
Thyagaraja Iyer, for Respondents. 

JUDGMENT:— The plaintiff in O. S. 
No. 88 of 1964 on the file of the Court 
of the District Munsif of Tirupur, who fail- 
ed before the trial Court, as well as the 
first appellate Court, is the appellant be- 
fore this Court. It is necessary to refer 
to a few facts for the purpose of under- 
standing the controversy between the par- 
ties. The property belonged to a firm by 
name P. L, V. R. Subramania Chettiar 
firm. After the death of Subramania Chet- 
tiar, his widow Chinnammal Achi, the third 
defendant in the suit, along with her sons, 
defendants 1 and 2, started dealing with 


' the properties belonging to the firm, while 


the other surviving partner Valliappa Chet- 
tiar in his turn started dealing with certain 
poe The suit properties were sold 
y the first defendant and the second de- 
fendant represented by his mother the 
third defendant for a sum cf Rs. 1500 on 
26-8-1947 under Ex. A-I in favour of the 
appellant herein and he was put in posses-- 
sion of the suit properties. Subsequently, 
the other surviving partner, namely, Val- 
liappa Chettiar, sold the identical proper- 
ties to another party. On the basis of that 
sale deed executed by Valliappa Chettiar, 
the vendee instituted a suit against the ap- 
pellant herein for a declaration of title and 
injunction and in that suit, a Receiver was 
appointed and that Receiver took possession 
of the properties from the appellant here- 
in. That suit was decreed and the appeal 
and. the second appeal preferred by the ap- 
pellant herein were dismissed, the second 
appeal having been dismissed on 21-10- 
L960 in S. A: 285 of 1958. After the dis- 
missal of the said second appeal, the ap- 
pont herein instituted the present suit 
or recovery of a sum of Rs. 3000 from 
the respondents herein being the purchase 
money, In the plaint itself, the appellant 
averred that the purchase price along with 
interest came to much more than Rs. 3000 
and that he was restricting the claim to a 
sum of Rs. 3000. 


2. Various defences were put for- 
ward. One such defence put forward by 
the respondents herein was that the suit 
was barred by limitation. Both the Courts 
below proceeded on the basis that the pro- 
per Article of Schedule I to the Limita- 
tion Act of 1908 that was applicable to 
the case was Art. 97 and that with refer- 
ence to that Article the period of limita- 
tion commenced from the date when the 
suit instituted by the vendee from Valliap- 
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pa Chettiar was decreed and calculating being challenged by the learned counsel 
the period of limitation from that date, for the appellant before me. 


held that the suit was barred by limitation. 
As a matter of fact, the learned Subordi- 
nate Judge, who disposed of the appeal, 
considered the case not only with reference 
to Art. 97 of Schedule I to the Limitation 
Act of. 1908, but also with reference to 
Arts. 24 and 55 of the Schedule to the 
Limitation Act of 1968, as well as Art. 47 
of the schedule to the Limitation Act of 
1963, corresponding to Article 97 of Sche- 
dule I to. the Limitatidn Act of 1908. Once 
the Courts below came to the conclusion 
that the suit was barred by limitation, the 
same was dismissed. Jt is the correctness of 
this conclusion of the Courts below that is 
(Contd. on Co, 2) 


3. In paragraph 18 of his judg- 
ment the learned District Munsif had point- 
ed out that the learned counsel for the 
plaintiff (appellant herein) stated that he 
was not asking for any relief of damages 
for breach of convenant of title, but he 
was only basing his claim on a failure of 
consideration and that he contended that 
Article 55 of the new Limitation Act did 
not apply to the facts of the case and that 


only the provisions of Article 47 of the 
new Act would be applicable. Article 47 
of the Schedule to the Limitation Act of 


1963 corresponding to Art. 97 of the first 
Schedule to the Limitation Act of 1908 is 
as follows: 





Description of suit 


Period of limitation 


Time from which the period begins to run 





47. For money paid upon Three years 
an existing consideration 


which afterwards fails 


Once the claim is made with reference to 
Article 47 of the schedule to the Limita- 
tion Act, 1963, the decision of the Privy 
Council in Jusqurn Boid v. Pirthichandlal, 
46 JA 52 = (AIR 1918 PC 151) is directly 
against the appellant. That case was actual- 
ly concerned with Art. 97 of the schedule 
to the Limitation Act and it was held that 
the starting point of limitation was the 
date of the decree of the trial Court. For 
the purpose of coming to this conclusion 
the Privy Council has pointed out that as 
between the decree of the trial Cout and 
the decree of the appellate Court, what- 
ever may be the theory under other sys- 
tems of law, under the Indian law and pro- 
cedure an original decree is not suspended 
by presentation of an appeal, nor is its 
operation interrupted where the decree on 
appeal is one of dismissal. This decision 
of the Privy Council was followed by a 
Bench of this Court in Mohamed Ali Sheriff 
v. Budharaja Venkatapathiraju, 89 Mad LJ 
449 = (AIR 1920 Mad 684); which again 
considered the case of Article 97. 


4. However, before me, the learn- 
ed counsel for the appellant argued on the 
basis that it is Article 116 of Schedule I 
to the Limitation Act, 1908 that is appli- 
cable and if so the starting point of lmi- 
tation will be the date of the appellate 
decree. For this purpose, strong reliance 
was placed on the observation of a Bench 
of this Court made in Venkataswami v. 
Venkayya, ATR 1958 Mad 529. That case 

(Contd. on Co, 2) 


The date of the failure 


dealt with Article 
the Limitation Act 
observed: 


“We are inclined to hold that until 
the determination of the appeal on 16-1- 
1945, it could not reasonably be held that 
the title of the plaintiff has been conclu- 
sively determined against him and found in 
favour of the auction-purchaser, in view of 
the plaintiff having filed an appeal ques- 
tioning the decision of the first court. In 
these proceedings it must be stated that 
the plaintiff was in fact fighting out the 
case of the defendant and trying his best 
to see if he could have his title establish- 
ed against the auction-purchaser in O. S. 
170 of 1932, though the defendant had 
failed initially in the claim petition and 
subsequently in the proceedings which he 
instituted and conducted”. 


It is on the basis of this observation the 
learned counsel for the appellant contend- 
ed that it is the date a the decree in 
second appeal that has to be taken into 
account as far as the present case is con- 
cerned as the starting point of limitation 
and not the date of the original decree. 
As a matter of principle, I am inclined to 
agree with this contention, namely, that it 
is the.date of the appellate decree that has 
to be taken into account and not the ori- 
ginal decree. It may be noticed in this con- 
text that Article 116 of Schedule I of the 
Limitation Act of 1908 does not say any- 
thing about the decree being the starting 
oint of limitation, Article 116 is as fol- 
ows: 


116 of Schedule I to 
of 1908 and it was 





Description of suit 


116. For compensation for 
the breach of a contract in 
writing registered 


Six years 


Period of limitation 


Time from which period begins to run 


When the period of limitation would 
begin -to run against a suit brought onā 
similar contract not registered. 





t 


Fy 


- The first appeal as we 
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What the third column to this Article 
states is “when the period of limitation 
would begin to run against a suit breucht 
on a similar contract not registered.” That 
throws us back to the third columa of 
Article 115 which states— 


“When the contract is broken or 
(where there are successive breaches) when 
the breach in respect of which the suit is 
instituted occurs, or (where the breach is 
continuing) when it ceases”. 


5. Therefore, with reference tc the 
language of the statute, the starting point 
of limitation is when the contract is broken. 
In cases of this type there is no question 
of the vendor actually breaking the ceven- 
ant for title or the covenant for quiet pos- 
session. It is by virtue of somebody else 
claiming title to the property that it is 
established that the vendor had no title to 
the property. Consequently, it is 
the fact of the establishment that 
the vendor has no title to the praperty 
that will constitute the starting poirt of 
limitation. Once an appeal is preferred 
against the decree of the trial Court, it 
could be said that till the appeal is dis- 
missed, the breach had not been establish- 
ed. Only when the appeal is disposed of 
and the appellate Court also is against 
the vendor, it could be said that the v2ndor 
had broken the contract. Until that is 
done, there is no breach of contract. 


Secondly, even if the trial Courz has 
rejected the case of the vendor, th de- 
cree of the trial Court may be reversed by 
the appellate Court. If it is held tha: the 
date of the decree of the trial Court is 
the starting point of limitation, the vzndee 
will have to file a suit for recove-y of 
compensation during the pendency o: the 
appeal itself and if the vendor succeeds in 
the appeal, then this suit will become real- 
ly unnecessary and will have to be sither 
withdrawn or dismissed. Certainly, the 
statute could not have .Contemplated the 
filing of such futile suits. Therefore, as a 
general principle, I am inclined to agree 
with the contention of tke learned ecunsel 
for the appellant that it is not the dete of 
the decree of the trial Court that should 
be the starting point of limitation for pur- 
poses of Article 116, but it is the date of 
the final decree, or the Cate of the appel- 
late decree which should be the starting 
point of limitation. Notwithstanding this 


conclusion of mine, I am of the view that’ 


the appellant is not entitled to succezd in 
the present second appeal in view oc one 
peculiar feature. 


6. The suit was instituted by the 
vendees from Valliappa Chettiar against the 
appellant herein without impleading the 
respondents herein as parties to the suit. 

it as the secorel] ap- 
eal, were preferred only by the aprellant 
herein and the appellant’s vendors were 
not at all in the picture. Suppose tke ap- 
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pellant’s vendors were content with the 
decree of the trial court and had really 
felt that they had no chance of succeeding 
in the appellate Court and therefore they 
did not prefer an appeal, or they did not 
get themselves impleaded in the suit or the 
appeal, it was not open to the appellant 
herein to say that he would go on fighting 
the case upto the highest court and only 
on his failure in the highest court he would 
institute a suit against his vendors for com- 
pensation or refund of the purchase money. 
Once the vendors, namely, the respondents 
herein, were not aware of the proceedings 
taken by the appellant aginst the decree 
passed by the trial Court in the suit insti- 
tuted by the vendees from Valliappa Chet- 
Har certairily the respondents herein are 
entitled to assume that the appellant here- 
in had no intention to pursue the remedy 
available to him in law as far as they are 
concerned. It is in- view of this peculiar 
feature alone, an attempt was made before 
the learned Subordinate Judge in the pre- 
sent case by filing I. A. 551 of 1967 for 
the purpose of showing that the respon- 
dents herein were helping or supporting the 
appellant herein in prosecuting the first 
appeal as well as second appeal arising out 
of the suit instituted by the vendees from 
Valliappa Chettiar. However, the learned 
Subordinate Judge dismissed that applica- 
ton. The learned Subordinate Judge 
pointed out that the documents sought to 
be produced in that interlocutory applica- 
tion only showed that some assistance was 
sought atthe instance of one Ponniah Pil- 
lai in the conduct of the suit and that 
there was nothing to show that that Pon- 
niah Pillai was acting on behalf of the 
respondents herein. There is therefore ab- 
solutely no material to show that when the 
appellant herein preferred the first appeal, 
as well as the second apneal to this Court, 
he was acting on behalf of or with the 
consent of the respondents herein and 
therefore in that sense he was really fight- 
ing the battle of the respondents, as observ- 
ed by the Bench of this Court in the de- 
cision in AIR 1953 Mad 529 already ex- 
tracted, So long as the appellant had not 
impleaded the respondents hore in those 
proceedings, or had not filed . the appeal 
and the second appeal with their consent, 
or on their behalf, it is not possible to 
hold that the breach of covenant contem- 
plated by Article 116 took place only when 
the appellate decree was passed and not 
on the date when the trial Court passed 
the decree against the appellant herein. 
Therefore, even on the basis of the gene- 
ral principle that it is the date of the ap- 
pellate decree that should be taken as the 
starting point of limitation and not the date 
of the decree of the trial Court, as far 
as the present case is concerned, I am un- 
able to hold that the suit instituted by the 
appellant is not barred by limitation. I may 
mention straightway that if the date of 
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the decree of this Court in S. A. 285 of 
1958 is not taken as the starting point of 
limitation, admittedly, the suit instituted by 
the appellant herein, was barred bv limi- 
tation. 

7. Under these circumstances the 
second appeal fails and is dismissed. There 
will be no order as to costs. 

Appeal dismissed. 
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Hindu Law of Inheritance (Amend- 
ment) -Act (1929) Applicability —— Copar- 
cenary property in the hands of last male 
holder — Act does not apply. 


Neither the expression ‘separate pro- 
perty nor the expression ‘joint family pro- 
perty’ has been used in the Act. The ex- 
pression that is used in the Act is, “pro- 
perty of males not held in coparcenary.” 
If Section 2 has to apply, the property 
must be such as the father’s father and 

aterna] uncle are capable of inheriting as 
here In regard to the coparcenary pro- 
perty in the hands of the sole surviving co- 
parcener, the question of father’s father and 
paternal uncle. inheriting the same cannot 
possibly arise and therefore the Act itself 
can have no application to such a pro- 
perty. The Act has no application to such 
coparcenary property in the hands of the 
sole surviving coparcener, the succession to 
which has to be traced only according to 
the principles of Hindu law without any re- 
ference to the amendment introduced there- 
to by the Act. As far as the principles 
of Hindu Law, without reference to the 
amendment introduced by the Act, are 
concerned, sisters son is a preferential heir 
to the sister herself. Case law discussed. 
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JUDGMENT:—~ Does the coparcen- 
nary property in the hands of the last male- 
holder fall within the scope of the Hindu 
Law of Inheritance Amendment Act (Cen- 
tral Act IT of 1929) is the question that 
arises for determination in these two second 
appeals. 


2. The facts as admitted and found 
by the courts below and which are not 
challenged before me are as follows: One A 
Kandaswami was the original owner of the 
properties which are the subject matter of 
these two second appeals. His wife was 
one Rangammal. The said Kandaswami 
died in the year 1912 leaving behind him 
his widow Rangammal and five children, 
namely, two sons by name K. Arunachalam 
and K. Kandasawmi and theree daughters 
Palaniammal, Augnammal and Pachiammal. 
The son K. Arunchalam died somewhere 
about 36 years ago unmarried. His brother 
K. Kandaswami also died within a few 
months thereafter unmarried. Rangammal 
herself died in 1953 leaving behind the 
three daughters mentioned above. One of 
ber daughters, namely, Pachiammal has 
three sons by name Ganapathi Gounden, 
Sethupathi Gounden and Kandaswami 
Gounden. O. S. 195 of 1968 on the file 
of the Court of the District Munsif, Coim- 
batore, was instituted by Angammal, one 
of the three daughters of A, Kandaswami 
and Rangammal, for partition and separate 
possession of her one-third share of the pro- 
perties belonging to A. Kandaswami and 
the other two sisters were impleaded as 
parties to the suit. The second defendant 
in that suit, namely, Pachiammal -supported 
the case of the plaintiff. and the first de- 
fendant, namely, Palaniammal was the only 
contesting defendant therein. She put for- 
to negative the 
case of the plaintiff therein and ultimately 
all those contentions were nagtived and 
the said suit, O. S. 195 of 1968, was de- 
creed on 11-8-1966 holding that the three 
daughters of A. Kandaswami were entitled 
to succeed to the properties of A. Kanda- 
swami and therefore the plaintiff therein 
was entitled to a preliminary decree for 
partition as prayed for. Against this decree 
and judgment, A. S. 412 of 1966 was pre- 
ferred to the First Additional District 
Judge, Coimbatore, 


> 
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3. In the meantime, it is alleged 
that when steps were taken to execute the 
decree in O, S. 195 of 1968, the first de- 
fendant therein, namely, Palaniammal set u 
Ganapathi Gounden, son of  Pachiammal, 
to file the other suit, namely O. S. 3€ of 
1965 on the file of the Court of the Dis- 
trict Munsif, Coimbatore, to claim the en- 
tire properties as belonging to him anc to 
his brothers alleging that the Hindu Law 
of Inheritance (Amendment) Act, F929 
(Central Act II of 1929) hereinafter refer- 
red to as the Act will not apply to the 
properties of K. Kandaswami aa therefore 
under the Hindu Law as it stood prior to 
the amendment by the said Act, his sister’s 
sons were entitled to succzed to the pro- 


perties of the maternal uncle and in this . 


case of K. Kandaswami. To that suit he 
impleaded his mother and two maternal 
aunts and his two brothers as parties. That 
suit was dismissed by the learned District 
Munsif on 14-12-1965. holding that the Act 
was applicable to the properties of K. Kaada- 
swami and consequently the sisters of K. 
Kandaswami were the preferential heirs 
than the sisters sons. Against this jidg- 
ment and decree, Ganapathi Gounder pre- 
ferred A. S. 290 of 1966 on the file of the 
District Judge’s Court, Coimbatore. 


4, The learned First Additonal 
District Judge on 17-4-1967 allowed both 
the appeals. He held that the Act did not 
apply to the properties of K., Kandaswami 
and consequently Ganapathi Goundem as 
sisters son was entitled ta succeed to the 
properties in preference to the sisters cf K. 
Kandaswami and in that view the suit -nsti- 
tuted by Ganapathi Gounden was decreed 
and the suit instituted by Angammal was 
dismissed. Hence the present second ap- 


peals. 

5. The only question that was 
argued before me was whether the Aci ap- 
plied to the properties in question. It is 
the common case of the parties that the 

roperties were ancestral properties in the 
bead: of Kandaswami. On his death in 
1912, the properties survived to his sons 
K. Arunachalam and K. Kandaswami an 
on the death of K. Arunachalam, K. Kenda- 
swami became the sole surviving member 
of the coparcenary and the properties sur- 
vived to him. On his death, his mcther, 
Rangammal, took a woman’s estate ir the 
properties and she died in the year 1953. 
The question for consideration is, who is 
entitled to succeed to the properties om the 
death of Rangammal, whether it is the three 
daughters of Rangammal, who are the sis- 
ters of K. Kandaswami or Ganapthi Goun- 
der and his brothers who are the sisters 
sons of K. Kandaswami. The learned First 
Additional District Judge after elaborately 
considering the question has come te the 
conclusion that the Act has no application 
to the ancestral properties in the hands of 
K. Kandaswami and it is applicable only 
to ‘separate property’ and therefore the suc- 
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cession to the properties of K. Kandaswami 
will have to be traced under the Hindu 
Law as it stood prior to its amendment by 
the Act and if it is so traced, the sister’s 
sons will be entitled to succeed to the pro- 
perties in preference to the sisters. It is 
the correctness of this conclusion that is 
challenged before me. Though the deci- 
sion will have to ultimately depend upon 
the language of the Act, elaborate argu- 
ments were addressed to me by the Coun- 
sel on both sides with regard to the con- 
cept of ‘separate property’ and ‘coparcenary 
property under the Hindu Law. Before 
I actually refer to the decisions relied on 
before me, it is necessary to refer to the 
actual provisions of the Act itself. 


6. The preamble to the Act states 
that the object of the Act was to alter the 
order in which certain heirs of a Hindu 
male dying intestate are entitled to succeed 
to his estate. Sub-section (2) of Section I 
dealing with the extent of operation of the 
Act states: 


“It applies only to 
for the passing of this Act, would have 
been subject to the law of Mitakshara in 
respect of the provisions herein enacted, 
and it applies to such persons in respect 


persons who, but 


‘only of the property of males not held in 


coparcenary and not disposed of by will.” 
Section 2 is the most important section and 


it is as follows: 


“A son's daughters daughters daughter, 
sister and sisters son shall, in the order so 
specified, be entitled to rank in the order 
of succession next after a fathers father and 
before a fathers brother: 


Provided that a sisters son shall not 
include a son adopted after the sisters 
death”. 


Ultimately tbe decision will have to de- 
pend upon a combined reading of sub-sec- 
tion (2) of Section 1 and Section 2 of the 
Act. It has to be noticed that the Act 
does not use the expression ‘separate pro- 
perty or ‘joint family property’, nor even 
uses the expression “coparcenary property’. 
On the other hand, it uses a negative ex- 
pression, namely ‘property of males not 
held in: coparcenary. It is the significance 
of this expression in the context of the 
specific provision made in Section 2 that 
will have to be considered, 


7. Mr. V. C. Veeraraghavan, learn- 
ed counsel for the appellant in these two 
second appeals, relied on the decision of 
the Supreme Court in Fateh Bibi v. Charan 
Dass, AIR 1970 SC 789. That case did 
not decide this question at all. In that 
case one Kirpa Ram died leaving behind 
his widow Bishan Devi, a son Charanjilal 
and a daughter Maya Devi, The question 
for consideration was whether Charandas, 
sisters son of Charanjilal was entitled to 
succeed to the property or one Blshna or 
Bishan Singh, a collateral of Kirpa Ram, 
was entitled to the property. No argument 
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was advanced before the Court that the 
roperty being coparcenary property in: the 
bands of the last male-holder, namely, 
Charanjilal, the Act has no application and 


as a matter of fact, a reading of the judg-. 


ment indicates that it was assumed that the 
Act applied. In paragraph 9 of the judg- 
ment at p. 792, it is stated: 

“The learned Judge agreed with the 
findings of the two courts that Charanjilal 
was the last male-holder of the properties 
in question and that he ‘was the absolute 
owner of those properties and there was 
no question of the property in his hands 
being coparcenary property.” 

Again in paragraph 14 at p. 798, it is 
stated— 

“In the case before us we have already 
pointed out that Charanjilal was the ab- 
solute owner of the property and therefore 
there was no question of the property be- 
ing held in coparcenary and there is no 
controversy that the property was not dis- 
posed of by will by Charanjilal. Therefore, 
prima facie the Act will apply to the estate 
of Charanjilal if it can be held that the 
succession to his estate opened only when 
his sister Maya Devi died on 25-83-1950.” 


` 


Thus, it will be seen that the Supreme 


Court in that case assumed that to the’ 


roperty which was the subject-matter of 
the decision, the Act applied and therefore 
the sisters son was a preferential heir to a 
distant collateral. The only questicn that 
was decided by the Supreme Court was, 
whether the Act applied to a Hindu dying 
before the commencement of the Act, who 
left behind a female heir to take a 
womers estate and who herself died after 
the commencement of the Act. That was 
the only question decided is apparent from 
the very opening sentence of tbe judgment 
to the effect: l 


“The short question that arises for 
consideration in this appeal filed by the 
legal representatives of the deceased defend- 
ant, on certificate, is whether on a true 
construction of the Hindu Law of Inherit- 
ance (Amendment) Act 1929 (Act II of 
1929), (hereinafter referred to as the Act), 
it applies only to the case of a Hindu male 
dying intestate on or after February 2], 
1929 (when the Act came into force) or 
whether it applies in the case of a Hindu 
male dying intestate before the Act came 
into operation and succeeded by a female 
heir who died after that date”. 

After considering the decisions in this be- 
half, particularly the decision of the Privy 
Council .m Lala Dunichand v. Mt. Anarkali 
73 Ind App 18=(AIR 1946 PC 178), the 
Supreme Court stated that it was in agree- 
ment with the observations of the Judicial 
Committee and therefore held that the 
point of time for the applicability of the 
Act was when the succession pened, 
namely, when the lfe estate terminated. 
Apart from this only question decided by 
the Supreme Court, the case relied on has 
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not decided the controversy that has been 
raised before me. 


. On the other hand, the learned 
counsel for the respondents brought to my 
notice several decisions holding 
coparcenary property in the hands of the 
last male holder continues to be joint fami- 
ly property. The use of the expressions 
‘separate property’, ‘joint family property 
or ‘coparcenary property’ occurring in other 
statutory provisions or text books or in 
judgments may not be really conclusive for 
deciding the question with reference to the 
Act. As I have pointed out already, the 
question has to be considered rimarily 
having regard to the language siiplaved by 
the Act and the scheme of the Act itself. 


9. In one of the early cases, name- 
ly, Umayal Achi v. Lakshmi Achi, AIR 
1945 FC 25, dealing with the scope of the 
Hindu Women’s Rights ‘to Property Act, 
1937, the Federal Court had occasion to 
consider the scope of the expressions ‘se- 
parate property’ and ‘joint family property’. 
That was because Section 8 (1) of the 
Hindu Women’s Rights to Property Act, 
1937 (Central Act 18 of 1987) used the ex- 
pression ‘separate property’ and Section 3 
(2) of the said Act used the expression ‘an 
interest in a Hindu joint family property’. 
In that case also the property in the hands 
of one Arunachalam Chettiar, who was the 
last surviving coparcener was ancestral pro- 

erty. Consequently, the Federal Court 
ad to consider the scope of these two ex- 
pressions used in that enactment. In that 
context, Varadachariar J., who delivered 
the leading judgment deals with the con- 
cept of separate property under the Hindu 
Law. At p. 82, it is stated: — 

“It was next contended on behalf of 
the respondents that the learned Judges of 
the High Court applied a wrong test in 
determining whether the properties in the 
suit were ‘separate property within the 
meaning of Section 3 (1) of the Act, 18 of 
1937. The learned Judges have dealt very 
briefly with this point. They proceeded on 
the tooting that the suit properties had 
come to Arunachalam as the last surviving 
member of a Mitakshara joint family, but 
they held that the suit properties were se- 
poe nopea of the deceased because 
e had full disposing power over them. 
They were of the opinion that the Act it- 
self was enacted, ‘in order to give a widow 
and. a predeceased son’s widow a share in 
the estate of the deceased over which he 
had a disposing power.’ With all respect 
to the learned Judges, we think, in the 
light of the arguments urged before us, 
that the question requires a more detailed 
examination of the scheme of the Act with 
due regard to the established rules of 
Hindu Law. In cases governed by the 
Mitakshara school of Hindu Law, the ex- 


S ‘separate property? has sometimes 


een used in a limited sense, to denote 
what is known as self-acquired property 


that ths. 
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(See Mullah, 9th Edn, para 230). But, 
judged by the test of power of disposi-ion, 
two other kinds of property held by a 
Hindu governed by that law, viz., property 
obtained as his share at a partition and 
property held by him as a sole surviving 
coparcener may, in some measure, resemble 
self-acquired property. There is however, 


this difference between them, viz. 
that ia the case of a seli-ac- 
quired property, the owners power 


of disposition will continue to re- 
main undiminished throughout his lifetime, 
unless he chooses voluntarily to throw it 
into the joint family stock, whereas in the 
case of the other two kinds of proparty, 
his power of disposition will become quali- 
fied and his interest reduced the moment 
a son is born to him or the widow bf a 
predeceased coparcener takes a bov in 
adoption. It would not therefore be ~ight 
to place these three kinds of property on 
the same oe merely on the greund 
that at a particular point of time, the owner 
may enjoy unrestricted powers of disposi- 
tion over them. That is why in enum=2rat- 
ing the several items constituting “separate 
roperty’ in para 230 of his book on Hindu 
aw, Sir Dinshah Mulla has taken care to 
add certain qualifying words in respect of 
Items 6 and 7 (share obtained on parfition 
and property held by sole surviving capar- 
ao The expression ‘separate prorerty’ 
may be the antithesis of three other ex>res- 
sions, viz., ‘ancestral property’, “coparcenary 
property’ and ‘joint family property’. It 
is necessary to determine, in the ligkt of 
the scheme of the Act, the particular sense 
= which the expression has been used 

ere. i 


Further at p. 83, the learned fudge pro- 
ceeded to state: 


“The difference between the position 
of a person owning self-acquired property 
and that of a person who happens to be 
the holder of property as a sole surv-ving 
coparcener for the time being is shown by 
the fact that in the latter case his right 
as full owner will be reduced to thet of 
a coparcener, the moment an adopticn is 
made by a predeceased coparcener’s 
widow. In the words of the Judicial Com- 
mittee in 70 Ind App 232 = (AIR 1948 
PC 196), Anant Bhikappa v. Shankar Ram- 
chandra this possibility challenges the 
character of the surviving coparcener’s right 
as an absolute right and creates qualfica- 
tions which impair its completeness. It is 
an interest liable to fluctuate, both daring 
his lifetime and even after his death. Ac- 
cording to the observations of the Negpur 
High Court, quoted with Ua Ng by their 
Lordships, the property held by a person, 
who is a sole surviving coparcener, har the 
potentiality of becoming joint family pro- 
perty at any moment so long as there is a 
widow entitled to add a male member to 
the family by adoption.” 
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It is on such reasonings that it was 
held in that case that the coparcenery pro- 
perty in the hands of the last male-holder 
was not separate property, as contemplated 
by Section 8 (1) of the Hindu Women’s 
Rights to Property Act 1987. Though this 
decision which I shall have to refer to 
again, throws some light, still this cannot 
be said to be a direct authority on the 
question that is involved in the present 
case. The Supreme Court had to deal 
with the Act, though not directly the ques-. 
tions arising for decision in the present 
second appeals. That was the case of An- 
nagouda Nathgouda v. Court of Wards, 
Satara, AIR 1952 SC 60. That case dealt 
with the succession to stridhana property 
of a female, Having regard to the specific 
language contained in Section 1 (2) of the 
Act, certainly the provisions: of the Act 
can have no application to the succession 
to the stridhana property of a female. It 
is in this context, after extracting the langu- 
age of Section 1 (2) of the Act, the 
Supreme Court observed— 

“Thus the scope of the Act is limited, 
it governs succession only to the separate 
property of a Hindu male who dies in- 
testate. It does not alter the law as re- 
gards the devolution of any other kind of 
property owned by a Hindu male and does 
not purport to regulate succession to the 
property of a Hindu female at all. It is 
to be noted that the Act does not make 
these four relations statutory heirs under 
the Mitakshara Law in all circumstances 
and for all purposes; it makes them heirs 
only when the propositus is a male and 
the property in respect to which it is 
sought to be applied is his separate pro- 
perty. Whether this distinction between 
male and female propositus is at all reason- 
able is another matter, but the language of 
the Act makes this distinction expressly and 
so long as the language is clear and unam- 
biguous, no other considerations is at all 
relevant.” 


This observation of the Supreme Court 
is relevant for the purpose of the point in 
controversy, as I shall show a little later 
in the course of this judgment. One thing 
which I want to mention immediately is: 
that the expression ‘separate property’ has 
been used twice in the extract given above 
and in other portions of the judgment also. 
The Supreme Court has pointed out that 
the Act applies only to the separate pro- 
perty of a male dying intestate. 


10. Two other decisions of the 
Supreme Court on which reliance was 
placed by the learned counsel for the res- 
pondents are (1) Narendranath v. Commr. 
of Wealth tax, Andhra Pradesh, AIR 1970 
SC 14 and (2) Smt. Sitabai v. Ramachandra, 
AIR 1970 SC 848. In the former case, 
the question as to the status in which a 
divided coparcener in the possession of the 


property allotted at a partition has to be 
assessed to wealth tax came up for consi- 
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deration, namely, whether he should be 
assessed in the status of Hindu undivide 
family or as an individual. Dealing with 
this question, the Supreme Court pointed 
out: 


“In the present case the property 
which is sought to be taxed in the hands 
of the appellant originally belonged to the 
Hindu undivided family belonging to the 
appellant, his father and his brothers. 
There were joint family properties of that 
Hindu undivided family when the partition 
took place between the appellant, his 
father and his brothers and these properties 
came to the share of the appellant and the 
question presented for determination is 
whether they ceased to bear the character 
of joint family properties and became the 
absolute properties of the appellant. As 
pointed out by the Judicial Committee in 
Arunachalam’s case, 1957 AC 540 (Attorney 
General of Ceylon v. A. R. Arunachalam 
Chettiar), it is only by analysing the nature 
of the rights of the members of the un- 
divided family, both those in being and 
those yet to be born, that it can be deter- 
mined whether the family property . can 
properly be described as ‘joint property of 
the undivided family’. Applying this test, 
it is clear that, though in the absence of 
male issue the dividing coparcener may 
be properly described in a sense as the 
owner of the properties, upon the 
adoption of a son or birth of a son to him, 
it would assume a different quality. It 
continued to be ancestral property în his 
hands as regards his male issues for. their 
rights had already attached upon it and 
the partition only cuts off the claims of 
the dividing coparceners. The father and 
his male issue still remain joint. The same 
rule would apply even when a partition 
had been made before the birth of the 
male issue or before a son is adopted, for 
the share which is taken at a partition by 
one of the coparceners is taken by him 
as representing his branch. Again tbe 
ownership of the dividing coparcener is 
such ‘that female members of the family 
may have a right to maintenance out of 


it and in some circumstances to a charge 
for maintenance upon it. (See Aruna- 


chalam’s case, 1957 AC 540). It is evident 
that these are the incidents which arise 
because the properties- have been and have 
not been ceased to be joint family proper- 
ties. It is no doubt true that there was 
a partition between the assessee, his wife 
and minor daughters on the one hand and 
his father and brothers on the other hand. 
But the effect of partition did not affect 
the character of these properties which did 
not cease. to be joint family properties in 
the hands of the appellant. Our: conclu- 
sion is that when a coparcener having a 
wife and two minor daughters and no son 
receives his share of the joint family pro- 
perties on partition, such property in the 
hands of the coparcener belongs to the 
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Hindu undivided family of himself, his 
wife and minor daughters and cannot be 
assessed as his individual property.” 

This decision can be distinguished on 
three grounds. In the first place, it dealt 
with the property obtained by divided co- 

arcener at the partition. Secondly, it 
ealt with the character of the property 
even when the divided coparcener was 
alive and did not deal with the succession 
to that property under the Hindu Law. 
Thirdly, it dealt with the property belong- 
ing to a joint family consisting of a male, 
his wife and unmarried daughters and not 
to a coparcenery. There is a basic dif- 
ference between the concept of Hindu 
joint family and a Hindu coparcenary. As 
pointed out by the Supreme Court itself 
in that judgment: 

“A Hindu joint family consists of all 
persons lineally descended from a common 
ancestor, and includes their wives and un- 
married daughters. A Hindu coparcenary 
is a much narrower body than the Hindu 
joint family, it includes only those persons 
who acquire by birth an interest in the 
joint or coparcenary property, these bein 
the sons, grandsons and great grandsons of 
the holder of the joint property for the 
time being.’ 

Therefore, this decision is not directly in 
point and is not of any assistance to the 
respondents herein. 


II. In the second case, viz., AIR 
1970 SC 848, there were two brothers 
Dulichand and Bhagirath and the proper- 
ties concerned were ancestral properties. 
The plaintiff in that case Sitabai was the 
widow of Bhagirath, who predeceased 
Dulichand, his elder brother some time in 
1930. After the death of Bhagirath, his 
widow Sitabai was living with Dulichand, 
as a result of which connections an illegiti- 
mate child, defendant in that case Rama- 
chandra, was born in 1985. Dulichand 
died in March, 1958. Sometime before 
his death, Sitabai adopted the second plain- 


tiff Sureschandra and an adoption deed 
was executed on 4-8-1958. After the 
death of Dulichand, Ramachandra took 


possession. of the joint family properties. 
The plaintiff Sitabai therefore brought the 
present suit for ejectment of the defendant 
Ramachandra, the illegitimate son of Duli- 
chand from the disputed properties. When 
the matter came up to the High Court, 
the High Court had held that the second 
plaintiff became the son of the first plain- 
tiff in 1958, namely, from the date of 
adoption and did not obtain any copar- 
cenary interest in the joint family proper- 
ties and on the date of adoption Dulichand 
was the sole coparcener and there was no- 
body else to take a share of his property 
and the second plaintiff had no concern 
with the Sr property in the hands 
of Dulichand. It is the correctness of this 
conclusion the Supreme Court had to con- 
sider and it pointed out that the first ques- 
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tion to be considered in that appeal was 
whether the High Court was right in hold- 
ing that the second plaintif at the time 
of adoption by the first plaintiff dic not 
become a coparcener of Dulichand ic the 
joint family properties. It is. in this con- 
text, the Supreme Court held, after refer- 
ring to certain earlier decisions, that— 


“Under the Hindu 
joint family may consist of a single male 
member and widows of deceased male 
members and the property of a joint family 
does not cease to belong to a joint family 
merely because the family is represented 


by a single coparcener who possesses 
rights which an absolute owner of pro- 
perty may possess; the property which 


was the joint family property of the Hindu 
undivided family does not cease to be so 
because of the ‘temporary reduction cf the 
coparcenary unit to a single individual’; 
the character of the property, viz., that 
it was the joint property of a Hindw un- 
divided family remains the same; it is only 
by analysing the nature of the rigkts of 
the members of the undivided family, both 
those in being and those yet to be born, 
that it can be determined’ whether the 
family property can properly be deseribed 
as ‘joint property’ of the undivided family. 


Where a Hindu undivided family con- 
sisted of two brothers, on death of ame of 
them, the joint family property continues 
to retain its character as joint family pro- 
perty in the hands of the surviving brother, 
when the widow of the deceased bcother 
continues to enjoy the right of mainten- 
ance out of the joint family propertizs.” 


12. This decision also does not 
directly cover the present case. As a mat- 
ter of fact this decision directly flows from 
the decision of the Privy Council in 70 
Ind App 232 = (AIR 1948 PC 196). 


138. Yet another decision relied on 
is that of this court in A. N. Subramanian 
v. A. S. Kalyanarama Iyer, AIR 1957 Mad 
456. That case concerns with the charac- 
ter of the property obtained by a divided 
coparcener at a partition, namely, wether 
it can be said to be separate property of 
the divided coparcener so as to attract 
S. 8 (1) of the Hindu Women’s Rights to 
Property Act, 1987. A Bench of this court 
on the reasoning adopted by the Federal 
Court in AIR 1945 FC 25, already refer- 
red to, held that the property obtained by 
a divided coparcener as his share at a 
partition of the family property canrot be 
said to be his separate property. 

14, The only other decision which 
may be of any assistance is that of the 
High Court of Andhra Pradesh in Deva- 
luri Ramiah v. Bodepudi Venkatasubbiah, 
AIR 1965 Andh Pra 68. That case direct- 
ly concerned with the question whether 
the property allotted to the last male owner 
for his share at the partition with kis co- 
parceners falls within the ambit oi the 
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Act. A Bench of the Andhra Pradesh 
High Court referred to certain authorities 
and came to the conclusion that the Act 
applied to the property obtained by a 
divided coparcener at a partition of the 
properties. 


15. As J have said already, ‘the 
question has to be considered with refer- 
ence to the language of - the statute as 
well as the scheme of the Act. Neither 
the expression ‘separate property’ nor the 
expression ‘joint family property’ has been 
used in the Act. The expression that is 
used in the Act is, ‘property of males not 
held in coparcenary’. The question for 
consideration is, whether the coparcenary 
pory in the hands of the last male- 
older can be said to be ‘property not 
held in coparcenary. In my opinion, this 
question has to be considered not in isola- 
tion, but with reference to the scheme of 
the Act as adumbrated in Section 2 of the 
Act. Section 2 introduces four heirs, who 
can be said to be binna gothra sapindas 
or bandhus under the Mitakshara aw in 
between father’s father and fathers brother 
of the propositus. If they are introduced 
as statutory heirs independent of the pre- 
vailing Hindu law to succeed to the estate 
of a male dying intestate, the question 
may be different. For the purpose of ap- 
plying Section 2, we have to understand 
and find out, what exactly the pre-existing 
Hindu Jaw was and what exactly the 
change that was sought to be introduced 
by the Act in question. The pre-existing 
Hindu Jaw had postponed the son’s daugh- 
ter, daughters daughter, sister and sisters 
son, three of them being females and one 
of them being a male, to a very late stage 
and gave preference to far remoter agnatic 
males on the ground that they are gotraja 
sapindas and samanodakas. Taking into 
account, the propinquity or the nearness 
of relationship, the statute wanted to 
amend the existing Mitakshara Scheme of 
law of inheritance by introducing these 
four heirs after father’s father and before 
father’s brother. Therefore, Section 2 will 
have meaning only if the property to which 
it is sought to be applied is one capable 
of being inherited by fathers father and 
father’s brother. If the property is such, 
not capable or being inherited by father’s 
father and father’s brother, Section 2 will 
become meaningless. Therefore, what 
exactly was the nature of the property con- 
templated by Section 1 (2) of the Act has 
to be found out with reference to this 
feature of Section 2. 


ït is in this context a reference may 
be made to the enumeration of ‘separate 
property’ as given by Sir Dinsha Mullah’s 
Hindu Law and in Mayne’s Hindu Law, 
though that enumeration has been given 
for different purposes. Paragraph 230 of 
Sir Dinshaw Mullah’s Hindu Law, 18th 
Edn. enumerates the following as separate 
property i- 
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“Property acquired in any of the fol- 
lowing ways is the separate property of 
the acquirer; it is called ‘self-acquired’ 
property, and is subject to the incidents 
mentioned in paragraph 222— 


(1) Obstructed heritage— Property in- 
herited as obstructed heritage  (saprati- 
bandha daya), that is, property inherited 
by a Hindu from a person other than his 
father, father’s father, or father’s father’s 
father. 

(2) Gift— A gift of small portion of 
ancestral moveable made through affection 
by a father to his male issue is his sepa- 
rate property. 

(3) Government grant— Property 
. granted by Government to a member of a 
joint family is the separate property of the 
donee, unless it appears from the grant 
that it was intended for the benefit of the 
family. 

(4) Property lost to family— Ancestral 
roperty lost to the family, and recovered 
by a member without the assistance of 
joint family property. 

Income of separate property—- The 
income of separate property, and purchases 
made with such income. 

(6) Share on partition— Property ob- 
tained as his share on partition by a co- 
parcener who has no male issue. 

7) Property held by sole surviving 
coparceners—- Property held by a sole sur- 
viving coparcener, when there is no widow 
in existence who has power to adopt. 

(8) Separate earnings— Separate earn- 
ings of a member of the joint family. 

(9) Gains of' learning— All  acquisi- 
tions made by means of jE i are ` now 
declared by the Hindu Gains of Learnin 
Act, 1930, to be the separate property o 
the acquirer.” 


Though this enumeration was for a 
different purpose, nonetheless it throws 
light on the question now under conside- 
ration. There can be no difficulty in 
understanding items 1 to 5, 8 and 9. 
Clearly by no stretch of imagination can 
they be called coparcenary property or 
joint family property which will go y 
survivorship on the death of the holder of 
the property. What is important is item 
6 which deals with the property obtained 
by a divided coparcener on partition. If 
that divided pe has a male issue, 
the property will become ancestral pro- 
perty with reference to such male issue. 
On the other hand, if he has no male issue, 
against all the other divided coparceners 
the property i continue to be only 
separate property to which the principle of 
inheritance alone will apply and not sur- 
vivorship. In view of this alone, the rule 
has been enunciated in the following terms 
in sub-paragraph 4 of paragraph 223 of 
Mullah’s Hindu Law of the same edition— 

“The share which a coparcener ob- 
tains on partition of ancestral property is 
ancestral property as regards hi male 
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issue. They take an interest in it by birth, 
whether they are in existence at the time 
of partition or are born subsequently. 
Such share, however, is ancestral property 
only as regards his male issue. As re- 
gards other relations, it is separate pro- 
erty, and if the coparcener dies without 
eaving male issue, it passes to his heirs by 
succession.” 


The correctness of this statement of law 
is borne out by the decisions of the 
Supreme Court referred to already. The 
significant thing that has to be noticed, as 
far as the present point for decision before 
me is concerned is, with regard to the 
popan obtained as a share at a partition, 
a divided coparcener will be the absolute 
the property, and in the event 
of there being no male issue, it will go 
by inheritance and the father’s father will 
be an heir to the propositus. Therefore, 
after the father’s father the four statutory 
heirs enumerated already, will come into 
the picture, to succeed in the order refer- 
red to therein, before the paternal uncle. 


Having regard to the language con- 
tained in Section 1 (2) and Section 2 of 
the Act, the property obtained by a Hindu 
male at a partition among the coparceners 
and dying leaving no male issue can be 
said to be a property to which the Act 
applies. On this basis, the decision of the 
Andhra Pradesh High Court referred to 
already can be justified. The question is, 
can it be said that the same reasoning or 
logic or principle applies to the property 
in the hands of the propositus which was 
originally ancestral property? If the pro- 
perty is ancestral property, and the propo- 
situs happens to be the last surviving co- 
parcener, ex hypothesi, his fathers father 
will not be there to succeed to the pro- 
perty as an heir. -With regard to such a 
property, if the father’s father survives, he 
will get it by survivorship and not by in- 
heritance and as a matter of fact, in the 
presence of the father’s father, the propo- 
situs would not have been the sole or the 
So also in the 
absence of the father’s father, the paternal 
uncle will get the property by survivorshi 
and not by inheritance. As I have pointe 


out already, if Section 2 has to apply, the}. 


property must be such as the father’s 
father and paternal uncle are capable of 
inheriting as heirs. If the father’s father 
and paternal uncle are not capable of in- 
heriting the property as heirs, then Sec- 
tion 2 of the Act will have no application 
and as a matter cf fact, it will have no 
meaning. In regard to the coparcenary 
property in the hands of the sole surviving 
coparcener, the question of father’s father 
and paternal uncle inheriting the same can- 
not possibly arise and therefore the Act 
itself can have no application to such a 
property. This reasoning of mine derives 
support from the observation of Varada- 
chariar J., already extracted, in AIR 1945 
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FC 25, and in particular the statement, 
“It would not therefore be right to 
place these three kinds of property on the 
same footing merely on the ground thet at 
a particular point of time, the owner may 
enjoy unrestricted . power of dispos-tion 
over them” i 
and the decision of the Supreme Court in 
AIR 1952 SC 60, where the Supreme 
Court has pointed out that the Act was 
intended to have a limited operation and 
it applied only to the separate property 
of a male dying without male issue an 
intestate and the Act does not make the 


four relations statutory heirs under Mita- , 
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kshara Law in all circumstances and fcr all ` 


purposes. When the Supreme Court used 
the expression ‘separate property’ in that 
case, it meant the property to which the 


father’s father and paternal uncle can suc- 
ceed as heirs, on the death of the helder. 
From the very nature of the case, with 
regard to the coparcenary property ir the 
hands of the sole survivin coparcener, 
such’ question of inheritance ie the fa-her’s 
father and father’s brother cannot pozsibly 
arise and therefore the Act itself will have 
no application. 

16. Mr. V. ©. Veeraraghavan, 
learned counsel for the appellant, relied on 
the following statement of law contained 
in Mayne’s Hindu Law, Ilth Eda. at 
pages 584-585— 

“Accordingly the test of Yajnavalkya 
confines inheritance to the estate of one 
who leaves no male issue. The Mitalsshara 
Law of inheritance therefore applies seve- 
ray exclusively to property which was 

e 


in absolute by its last owner. 

Such property will include (1l) self-ac- 
quisitions of the last male owner; (2) pro- 
perty inherited by him from his collazerals, 
mother or maternal grandfather; (38) pro- 
perty which was allotted to him for his 
share at a partition, with his copareeners 
and (4) property which vested in him ex- 
clusively as the last surviving coparcener”. 


I have already given my reasons wh7 the 
third kind of property can fall within the 
scope of the Act and the fourth kind of 
property cannot fall, within the scope of 
the Act. The statement of: law as ccntain- 
ed in Mayne’s Hindu Law has reference to 
the distinction between coparcenary pro- 
perty and separate property having -egard 
to the legal incidents appertaining to those 
two categories of properties. Here we are 
concerned with the applicability of the Act 
and that applicability has to be determined, 
having regard to the language used -n the 
Act as well as the scheme of the Act Tak- 
ing into account the language as vell as 
the scheme of the Act, I do not have any 
hesitation in coming to the conclusioa that 
the Act. has no application to the copar- 
cenary property in the hands of the sole 
surviving coparcener, the | successicn to 
which has to be traced only accordng to 
the principles of Hindu Law withomt any 


- 
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reference to the amendment introduced 
thereto by the Act. As far as the princi- 
ples of Hindu Law, without reference to 
the amendment introduced by the Act, are 
concerned, there is no controversy before 
me that sisters son is a preferential heir 
to the sister herself, as has been held in 
Lakshmanammal v. Thiruvengada Mudali, 
(1882) ILR 5 Mad 241. 


17. Under these circumstances, ` 
the second appeals fail and are dismissed. 
The parties will bear their respective costs 
throughout. Leave granted 


Appeals dismissed. 


‘AIR 1972 MADRAS 308 (V 59 C 100) 
SADASIVAM, J. 


The Vellore Shrof Kumaraswami 
Chetti Choultry, Petitioner v. Veerasami, 
Respondent. 


Civil Revn. Petn. No. 1898 of 1969, 
D/- 17-9-1971, against order of Dist. J., 
Vellore in C. R. P. No. 16 of 1968. . 


(A) Civil P. C. (1908), S. 115 — 
Orders of Rent Controller and appellate 
Authority legal and proper — District 


Judge, in revision under S. 25 of the Mad- 
ras Buildings (Lease and Rent Control) Act 
has no jurisdiction to interfere with those 
orders —— If he does so, High Court in 
revision can restore those orders by setting 
aside order of District Judge. (X-Ref:— 
Madras Buildings (Lease and Rent Con- 
trol) Act (18 of 1960) S. 25). (Para 9) 


(B) Madras Buildings (Lease and 
Rent Control) Act (18 of 1960), S. 10 (2) 
(ii) — Tenant subletting a portion of lease- 
hold premises —— Liable to be evicted. 

(Para 5) 


Cases Referred: Chronological Paras 


(1970) 1 SCWR 487 = 1970 SCD 

. 692, M. K. Palaniappa Chettiar v. 
Ponnusami Pillai 

(1963) 1 Mad LJ 125 = 76 Mad LW 
192, Venkatarama Chettiar v. Du- 
raiswami Mudaliar and Co. 

AIR 1964 SC 461 = (1963) Supp 2 
SCR 906, Pooranchand v. Motilal 
AIR 1963 SC 698 = 1962 Supp (1) 
ita 988, Hari Sankar v. Girdhari- 


CO 
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ORDER :— The petitioner, the Vel- 
lore Shrof Kumaraswami Chetty Choultry 
by Executive Trustee, Sri V. K. Kannap- 
pa Chettiar seeks to revise the decree and 
order of the District Judge in C.R-P. No. 
16 of 1968 on his file, setting aside the 
order of eviction Le by the Rent Con- 
troller and affirmed by the appellate autho- 
rity, on the ground of sub-letting. 


2. The petitioner and the respon- 
dent entered into, the lease Ex..A-1, for the 
respondent carrying on a laundry business 
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in the leasehold premises. The petitioner 
came forward with the case that the res- 
pondent-tenant sublet the premises to one 
Mani for running a tea shop. The res- 
pondent denied sub-letting and stated that 
as the income from his laundry business 
was not sufficient for the maintenance of 
his increasing family, he started the tea 
shop agreeing to pay additional rent. On 
a consideration of the oral and document- 
ary evidence in this case, the Rent Con- 
troller and the Appellate Authority have in 
detailed and well-considered orders accept- 
ed the case of the petitioner and ordered 
eviction. The learned District Judge has, 
in revision filed by the tenant, concurred 
with the finding of the Rent Controller 
and affirmed by the appellate authority, 
that the tea shop was run in the demised 
premises itself and not in the vacant muni- 


cipal site as put forward by the respon- 


dent-tenant in the course of his evidence. 
However, for the reasons stated in para- 
graph 6 of his order, the learned District 
Judge found that there was no subletting 
and set aside the orders of the Rent Con- 
troller and the appellate authority and dis- 
missed the eviction petition. 


3. I entirely agree with the con- 
tentions of Sri K. Parasaran that it is for 
the landlord to establish independently his 
plea that the respondent-tenant has sublet 
the premises. It is really unnecessary to 
refer to the decision in M. K. Palaniappa 
Chettiar v. Ponnusami Pillai, 1970-1 SC 
WR 487 at p. 490 in support of the said 
obvious proposition. But, as already point- 
ed out, the Rent Controller and the appel- 
late authority have in well considered orders 
accepted the case of the landlord. Even 
a reading of paragraph 6 of the order of 
the learned District Judge will show that 
the reasons given by him are not suficient 
and would not justify interference with the 
concurrent findings of the Rent Controller 
and the appellate authority, even giving 
full scope to tbe words in Section 25 of the 
Madras Buildings (Lease and Rent Control) 
Act defining the revisional jurisdiction of 
the District Court. 

4. The learned District Judge hag 
observed on the strength of the evidence 
of the Sanitary Inspector, P.W. 2, that 
both the laundry and the tea shop were 
simultaneously run in the demised premises 
and that the tea shop was run by one 
Mani in whose name the licence had been 
obtained and the said Mani should have 
been working under the tenant. I fail to 
appreciate the reasoning as to how the 
fact that the licence was taken in the 
mame of Mani would show that he was 
working under the tenant. If the respon- 
dent-tenant had been running the tea shop 
as his own, he would have taken the 
licence in his name. The.reasoning of the 
learned District Judge is obviously per- 
verse. The next observation made by the 
learned District Judge is that Mani would 


` if the lease does not confer on him 


A.I. R. 


not have easily agreed to the transfer of 
the licence in the name of the tenant. He 
relied on the e Ex. A-4 wherein 
Mani, who is referred to as Subramani has 
admitted that he was working under the 
tenant only for wages. The respondent- 
tenant has got into trouble by sublettin 
the premises to Mani, who had obtaine 
a licence for running a tea shop and the 
respondent has made a clumsy attempt to 
improve his case by getting a transfer of 
the licence in his own name. The learned 
District Judge has not considered whether 
the statement of Mani in his application 
would be admissible at all as evidence in 
this case. Both according to the petition- . 
er and the respondent, Mani has no inde- 
pe title. According to the petitioner, » 
e is a sub-tenant and according to the 
respondent-tenant, Mani is only his em- 
ployee. The admission made by such a 
person cannot be made use of: in favour 
of the respondent-tenant unless it could be 
brought within Section 21 of the Indian 
Evidence . Act dealing with proof of ad- 
missions against persons making them and 
by or on their behalf. It is true that if 
Mani were dead, the statement could be 
used under clause (2) of Section 82 of the 
Indian Evidence Act and as such it would 
be admissible as evidence. But here again, 
the learned District Judge has not advert- 
ed to the fact pointed out by the learned 
Subordinate Judge that the transfer appli- 
cation was made after the Rent Control 
application was filed. Sri Parasaran fairly 
conceded that he could not support this 
a of the order of the (eae District 
fudge. 


5. A reading of the order of the 
learned District Judge leaves an impres- 
sion that subletting a part of the leasehold 
premises will not entail liability for evic- 
tion. But it is clear from Section 10 (2) 
(ii) (a) of the Madras Buildings (Lease and 
Rent Control) Act that.a tenant cannot 
without the written consent of the landlord 
transfer his right under the lease or sublet 
the entire building or any portion thereof, 
any 
right to do so. Hence, if a tenant sublets 
even a portion of the leasehold premises, 
it will entail liability for eviction. 
fore, the observation of the learned Dis- 
trict Judge “Even if Mani had paid any 
rent for running his tea stall in one por- 
tion of the demised premises (for which 
there is absolutely no evidence), while the 
tenant was running his laundry in another 
portion, even then it will not amount to 
subletting’ is not correct. 


6. Tt is clear from the observation 
of the learned District Judge extracted 
above that in his opinion there is no evi- 
dence about payment of rent. The learn- 
ed Rent Controller has rightly pointed out 
that it is difficult to get direct evidence 
about the sublease by the tenant and it is 
a fact which can be proved as much by 
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circumstantial evidence as by direct evi- 
dence. It is really unnecessary to cea 


with this matter in detail, having regard to 
the pleadings of the parties. 


Yate, = a 2>» ef © aaee ee 288, ee 2% yo #8 

(His Lordship discussed the evidence 

and proceeded.) 
‘There is nothing illegal or improper in the 
orders of eviction passed by the Rent Con- 
troller and affirmed by the appellate au-ho- 
rity which would justify ar interference in 
revision by the learned District Judge. 

7. Sri Parasaran relied on ra- 
graph 1221 (at page 523) of Woodfall’s 
Law of Landlord and Tenant, | Vol. I. in 
support of his contention that “So long as 
the lessee remains in possession, he must 
permit another person to use the demised 
premises without committing a breach of 
a covenant ‘not to assign, underlet or part 
with the possession of the demised pre- 
mises. Thus in Venkatarama Chettiar v. 
Duraiswami Mudaliar and Co., 1963-1 “lad 
LJ 125, it was held by this court that 
where the evidence only established that 
the tenant of a premises permitted ancther 
to sell vegetables in baskets in a pial of 
the building on payment of daily rent, it 
would not amount to subletting as there 
was no parting with possession by the 
tenant or giving exclusive possession to the 
sub-tenant. The above passage in Wood- 
fals Law of Landlord and ‘Tenant and 
the decision proceeded on the footing that 
there was no sublease, but only a licence. 
It is enough to point out that the tenant 
has not put forward any plea at any time 
that Mani was only a licencee. Once the 
petitioner has established that there was 
subletting by the  respondent-tenan- to 
Mani, there is really no need to go into 
the question of any licence, unless +t is 
specifically urged and evidence adduced in 
respect of the same. 


8. Sri Parasaran has referred to 
the decisions in Hari Sankar v. Girdherilal, 
AIR 1968 SC 698 and  Pooranchand v. 
Motilal, AIR 1964 SC 461, as regard: the 
scope of revision by the District Court 
under Section 25 of the Madras Buildings 
(Lease and Rent Control) Act and by this 
court under Section 115, C. P. Code. 
Though these two decisions of the 
Supreme Court have dealt. with the Delhi 
and Ajmer Rent Control Act, the princi- 
ples therein are equally applicable ir de- 
ciding cases arising under Section 25 of 
the Madras Buildings (Lease and Rent Con- 
trol) Act and under S, 115, C. P. Code. 


9. It is clear from what I have al- 
ready stated that the orders passed b7 the 
Rent Controller and the appellate gutho- 
rity are legal and proper and there was 
therefore no jurisdiction for the District 
Judge to interfere in revision under S. 25 
of the Madras Buildings (Lease and Rent 
Control) Act. Therefore, this is a fit case 
for this court to interfere in revisioc and 
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restore the orders of the Rent Controller 


affirmed by the appellate authority. Ac- 
cordingly, the -civil revision petition is 
allowed, the order of the learned District 


Judge is set aside and the order of the 
Rent Controller, affirmed by the appellate 
authority is restored. The petitioner is 
entitled to costs throughout. 


Revision allowed. 





AIR 1972 MADRAS 305 (V 59 C 101) 
RAGHAVAN, J. 


K. C. Chandu Kutti Kurup, Petitioner 
v. Gulam Mohideen Saheb, Respondent. 


Civil Revn. Petn. No. 78 of 1969, 
D/- 30-7-1971, against order of Dt. Mun- 
sif, Salem, D/- 26-12-1968. 


Civil P. C. (1908), O. 21, R. 85 — 
Order of eviction against chief tenant can 
be executed against sub-tenants not made 
parties to eviction application. (Para 6) 


If the sub-tenants are parties, the 
order of eviction will be binding on them 
of its own force and eviction will be levied 
under O. 21, R. 35. If the  sub-tenauts 
are not made parties to the eviction appli- 
cation they will not be entitled to the order 
and any obstruction of delivery in execu- 
tion will fall under O. 21, R. 98. 1968-1 
Mad LJ 3886, Foll. AIR 1964 Mad 489, 
Dist. (X-Ref:—- Civil P. C. (1908), O. 21, 
R. 98). (X-Ref:— Madras Buildings (Lease 
and Rent Control) Act (18 of 1960), Sec- 
tion 26). (Para 6) 


Cases Referred: Chronological Paras 
(1968) 1 Mad LJ 886 = 81 Mad LW 
8, Nayagamma v. Plantain Mer- 
chants Association ; 
AIR 1964 Mad 489 = (1964) 1 Mad 
LY 250, Parthasarathi v. Shyama- 
lamba 


N. R. Raghavachariar, for Petitioner; 


T. K. Subba Rao and K. V. Rajan, for 
Respondent. 

ORDER :—— The obstructor to the 
execution is the petitioner. The respon- 


dent herein is the landlord who filed O. S. 
791 of 1964 on the file of the District 
Munsif, Salem, against his tenant Ponnu- 
ram Chetti for possession. The suit was 
compromised, and, as per the compromise, 
the plaintif became entitled to possession. 
Ponnuram Chetti failed to surrender pos- 
session within the time mentioned in the 
compromise decree. When the landlord 
went to take delivery of possession with 
the Amin, the revision petitioner who 
claims to be a tenant under Ponnuram 
Chetti obstructed delivery, with the result 
that the delivery was not effected and the 
present application was filed under Order 
XXI, Rule 97, C. P. C. for removal of the 
obstruction, 
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2. The case of the obstructor is 
that the suit and the compromise decree 
were collusive and fraudulent intended 
mainly to evict him. His further case is 
that originally the suit site was let out to 
one Balan Nambiar, the brother-in-law of 
the obstructor, in 1945, that Balan Nam- 
biar put up superstructure on the site bor- 
ian ond from one Rukmani Ammal, 
that the creditor Rukmani Ammal filed a 
suit for recovery of money due from Balan 
Nambiar, that she obtained an order of 
attachment before judgment of the super- 
structure and the moveables in the hotel 
run by him in the suit site, that the land- 
lord and others preferred claims to the 
properties attached, that they were allow- 
ed, that Rukmani Ammal filed two suits 
for setting aside the claim orders, that the 
suits were decreed, that the decre2s were 
confirmed in appeal, that the creditor 
brought the attached properties to sale, 
that the judgment-debtor asked Ponnuram 
Chetti to purchase the superstructure for 
his benefit and that accordingly Ponnuram 
Chetti purchased the superstructure. The 
case of the obstructor is also that he be- 
came a partner of Balan Nambiar in 1954, 
that both he and Balan Nambiar executed 
a lease deed in favour of Ponnuram Chetti, 


that later on the obstructor executed ano- 
ther lease deed in favour of Ponnuram 
Chetti, that the landlord in the present 


case has not impleaded the obstructor as 
a party to the suit notwithstanding the fact 
that he knew that the obstructor was in 
possession of the suit property, that the 
obstructor has made large improvements, 
that he is prepared to deposit the rent into 
court, and that the landlord is not entitled 
to recover possession. 


3. The trial Court considered 
the only question raised whether the ob- 
struction by the revision petitioner was 
justified and whether he was protected 
from ejectment. The learned District 
Munsif overruled the objections of the 
obstructor and allowed the petition for re- 
mee of the obstruction filed by the land- 
ord. 


4. ` The obstructor filed the 
above civil revision petition. The undis- 
puted facts are: The respondent herein is 
the owner of the suit site. The defendant 
in the suit, Ponnuram Chetti, has taken 
the suit site on oral Jease in 1909 and 
he is the owner of the superstructure on 
the site. The obstructor claims to be a 
tenant under Ponnuram Chetti as per Ex. 
B-12 dated 17-12-1956. In the suit filed 
by the landlord against Ponnuram Chetti 
which ended in a compromise, the tenant 
elected to receive a compensation of 
Rs. 850 for the superstructure put up by 
him and agreed to deliver possession of 
the suit property within six months from 
the date of the compromise. The landlord 
applied for amendment of the decree by 
adding the words “including the super- 


has 
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structure thereon” after the suit property 
in the operative portion of the decree. He 
had also prayed for the addition of the 
words “the superstructure” after the words 
“vacant site” in the description of the pro- 
perty given in the decree. On 16-8-1968, 
the amendment was ordered. By reason 
of the amendment of the decree, the land- 
Jord will be entitled to possession of the 
vacant site and the superstructure thereon 
from his tenant, Ponnuram Chetti. The 
contention of the obstructor is that the suit 
is a collusive suit intended to circumvent 
the protection afforded to the obstructor 
who is a tenant under Ponnuram Chetti 
under the Madras Buildings (Lease and 
Rent Control) Act. In the absence of 
materials to establish the contention, the 
trial court negatived the contention with 
which I agree.. 


5. The next contention raised by 
the obstructor is that the decree for evic- 
tion against the chief tenant will not bind 
him, as he was not a party to the eject- 
ment suit, that, in any event, the chief 
tenant having purchased the superstructure 
from the persons who put up the super- 
structure such a purchase must be deemed 
to be subject to the lease created in favour 
of the obstructor, and that he is not liable 
to be evicted except in accordance with 
the provisions of the Madras Buildings 
(Lease and Rent Control) Act. Analysing 
the facts, we have here the head lease 
relating to the lease of the land by the 
owner in favour of Ponnuram Chetti, and 
Ponnuram Chetti who put up superstruc- 


tures therein by various transactions be- 
n the owner of the ` superstructure. 
The landlord determined the tenancy 


(head lease) and sought eviction. It is 
open to the lessee, even after the determi- 
nation of the lease, to remove, at any time 
while he is in possession, the construction 
put up by him but not after his ‘disposses- 
sion. By reason of the negotiations be- 
tween Ponnuram Chetti and the owner, 
Ponnuram Chetti would appear to have 
allowed the owner to retain the building 
as it stood then and receive compensation 
for the same. It was under those circum- 
stances that the original decree, which was 
for delivery of the vacant site, was subse- 
quently amended into one for possession 
of superstructure; besides possession for 
the vacant site from the tenant Ponnuram 
Chetti. Section 108 (h) of the Transfer of 
Property Act covers the present situation. 
What then are the rights of the tenant 
who has been inducted into possession 
the building by Ponnuram Chetti? 


6. A sub-tenant who is in posses- 
sion, is a tenant only of his lessor, in thi 
case the lessor of the sub-tenant a 
Ponnuram Chetti, and the sub-tenant i 
have neither a privity of contract nor pri- 
vity of estate so far as the superior lessor 
(in the present case the landlord) is con- 
cerned. In Parthasarathi v. Shyamalamba, 
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1964-1 Mad LJ 250 = (AIR 1964 Mad 
439), Ramachandra Iyer, C. J. and Anamta- 
parayanan Jj. (as he then was) considered 
the position of a sub-tenant who had put 
up construction, with reference to the 
Madras City Tenants Protection Act. In 
the present case, the construction put up 
was not by the sub-tenant but by the main 
tenant himself. As between the main zen- 
ant and the owner the rights have been 
crystallised under the compromise deeree 
and therefore the decision in 1964-1 Mad 
LJ 250 = (AIR 1964 Mad 489) is not of 
much assistance. In Nayagamma v, Plan- 
tain Merchants Association, 1968-1 Mad 
LJ 386, the position of sub-tenant was 
considered with reference to an _ eviction 
order against the chief tenant without :m- 
pleading the sub-tenant. The learned 
Judges held that an order of eviction ob- 
tained against the chief tenant can be 2xe- 
cuted by evicting the sub-tenants who 
were not made parties in the application 
for eviction. If the sub-tenants are par- 
ties, the order of eviction would be binding 
its own force and execution 
could be levied under Order XXI, Rule 35, 
C.P.C. But if the sub-tenants are not 
made parties to the eviction application, 
they will not be entitled to the order and 
any obstruction of delivery in execution 
would fall only under Order XXI, Rule ee 
who 
has not been made a party, are sufficiently 
protected by the general provisions ton- 
tained in Order XXI, Rr. 98 to 103, C. P. 
C. Following the aforesaid decision, I 
hold that the obstructor’s rights in the 
present case are sufficiently protected and 
that the order passed to remove the ob- 
struction put forward by the obstructcr is 
correct. 


ł 





The revision petition fails and is dis- 
missed. There will be no order as to 
costs. Time for vacating from the pre- 
mises is six months from this date. 


Petition dismizsed. 





AIR 1972 MADRAS 307 (V 59 C 102) 
GOKULAKRISHNAN, J. 


K. Govindarajulu Chettiar, Appellant 
v. V. N. Srinivasalu Naidu, Respondent. 

Second Appeal No. 29 of 1968, D/- 
28-7-1971, against decree of Sub-J., Coim- 
batore in Appeal No. 59 of 1966. 

Easements Act (1882), S. 13 — Im- 
plied grant — Not negatived by absence 
of express grant. 

Absence of an express grant of an 2ase- 
ment does not negative an implied srant 
of such easement. AIR 1964 Mad 209, 
Followed, (Para 8) 


The question whether a grant cam be 
implied or not would only arise where 
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K. Govindarajulu v. V. N. S. Naidu (Gokulakrishnan J.) 
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there is no express grant. It is from the 
attendant circumstances and other docu- 
mentary evidence that an implied grant has 
to be inferred. (Para 8) 


Cases Referred: Chronological Paras 
AIR 1964 Mad 209 = (1964) 1 Mad 


LJ 298, Ratanchand Chordia v. 
Kasim Khaleeli 8, 11 
AIR 1937 Cal 661 = 41 Cal WN 


1169, Annapurna v. Santosh Kumar 9 
AIR 1924 Mad 834 = 47 Mad LJ 
477, Kuppakkal v. Mathan Chet- 
tiar 10, Il 


D. Ramaswami Iyengar, N. T. Vana- 
mamalai, Desappan and K. Venkateswara 
Rao, for Appellant; N. Varadarajan, for 
Respondent. 


JUDGMENT :—— The defendant is the 
appellant. The suit was for declaration of 
the plaintiff-respondent’s title to the suit 
item and for injunction restraining the ap- 
Seer from interfering with the respon- 

ent’s peaceful possession of the suit pro- 
perty. 

2. On 30-6-1958, the respondent- 
plaintif purchased the suit property and 
has been in possession and enjoyment 
thereof ever since. The suit item is of an 
extent of 1.52 acres in S. No. 248/2.B, 
Chikkavasampalayam village. On 12-5- 
1964, the defendant trespassed into the 
same and attempted to lay a road 30-ft. 
wide. On these allegations, the respon- 
dent brought the suit for the said reliefs. 


3. The  appellant-defendant con- 
tended that originally S. No. 248/2.B, of an 
extent of 2.06 acres, which was divided 
into a number of house-sites, belonged to 
one Subbiah Chetti. He left space for a 
road for giving access to the house-sites. 
On 1-5-1945, he sold seven sites to one 
Guruswami Naicker, specifically mention- 
ing a 80-ft. road on the south of the sites. 
On 29-10-1962, Guruswami Naicker so 
the entire property to one Thirumakkal, 
the mother of the defendant, and, in a 
artition made on 15-5-1963, this was al- 
otted to the defendant. The remaining 
plots were sold by Subbiah Chetti to the 
laintif on 80-6-1958. This 30-ft. road is 
emarcated by masonry basement wall. In 
1952, Thirukammal applied to the Munici- 
ality for construction of a building in the 
ret block, showing the layout of the road. 
The plaintiff and his predecessors were 
using the road as access to their plots. 
While the defendant wanted to re-lay the 
road, the plaintiff obstructed it. There is 
no other access to the remaining plots of 
the defendant. The original vendor himself 


lost his title to the  30-ft. road 
since 1945. Now, the plaintiff can- 
not claim any right in is road. All 


the owners of the plots abutting the 30-ft. 
road are entitled to this 30-ft. road. By 
the grant of the original owner, this has 
become the common property of the own- 
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ers of the sites abutting the road. The 
defendant has also perfected his right by 
prescription. 


A, The trial Court held that the 
defendant has acquired the right to use the 
road, that the vendor of the plaintiff had 
divested himself- of his right over the road 
and that the -plaintiff cannot claim any 
title thereto. He also found that the de- 
fendant has perfected right to it by pres- 


cription. this view, the trial court 
dismissed the suit. 
5. On appeal, the Subordinate 


Judge, Coimbatore, on a consideration of 
the documents, held that the plot covered 
by the proposed road was not sold to the 
predecessor-in-interest of the defendant, 
that there was also nothing to show grant 
of an easement right to use 30-ft. road, 
iven to the predecessors-in-interest of the 
defendant and that it was for the defen- 
dant to provide access to the vacant site 
through his own site. The lower appellate 
Court has also observed that, Subbiah 
Chetti might have left out a 380-ft. 
that ‘there is nothing to show that the 30- 
ft. road was left for the benefit of the pro- 
perty sold to the ‘defendant’s predecessor- 
in-interest” and that “the idea to leave 30- 
ft. road was to benefit only’-the remaining 
portion”. The lower appellate Court has 
also observed that road had not been form- 
ed, that the said sites were not intended 
to be _north-to-south sites to which access 
could be had from the said 80-ft. road, 
that there were east-to-west sites with ac- 
cess from the main road and that the de- 
fendant could not convert them intc north- 
to-south sites and claim the road. It has 
been further held that it is not possible -to 
hold that the plaintiff should be restrained 
from preventing the defendant from using 
the said road in question. On these obser- 
vations and findings, the lower appellate 
Court allowed the appeal and decreed the 
suit as prayed for, 


6. Aggrieved by the judgment and 
decree of the lower appellate Court, the 
defendant has preferred this second appeal. 


7. Thiru D. Ramaswami Iyengar, 
the learned counsel for the appellant, sub- 
mitted that there is an implied grent of 
easement already over the 80-ft. road by 
the original owner and the same has been 
confirmed by the various documents pro- 
duced in this case. e learned counsel 
further submitted that the lower - appellate 
Court has completely gone wrong in not 
properly appreciating and applying the law 
of implied grant of easement despite the 
fact that the documentary evidence on re- 
cord makes it clear that such a right is 
conferred. According to the learned coun- 
sel, there is absolutely no warrant for the 
‘presumption that the 80-ft. road might 
hays been left for the benefit of the pro- 


* 


road, - 


sold to the plaintiff, and not for that 
PP the defendant. 


(His Lordship discussed the evidence 
proceeded.) ` 

8. From all these documents 
Thiru D. Ramaswami Iyengar stated, it is 
clear that there is an implied grant of ease- 
ment over the 80-ft. road. He cited Ratan- 
chand Chordia v. Kasim Khaleel, 1964-1 
Mad LJ 298=(AIR 1964 Mad 209), wherein 
a Bench of this Court has laid down the 
princi les on which an implied grant can 
e interred. The question whether a grant 
can be implied or not would only arise 
in a case where there is no express grant. 
To say the least the contention that the 
absence of an express grant would nega- 
tive an implied grant is quite untenable. 
It is from attendant circumstances and other 
documentary evidence that an 
grant has to be inferred. ‘It is a pity that 
the lower appellate Court has not bestow- 
ed its attention before it disposed of the 
appeal, on the aspect of spelling out an 
implied grant, which is recognised by law. 


porna v. Santosh Kumar, 


forza} 
and 


9. Anna 
AIR 1937 Cal 661 also makes it clear that. 


in law implied grant can be inferred and 
lays down that grant can be presumed from 
the description of boundaries in the con- 
veyance which mentions the same to be 
a common passage, 


10, In Kuppakkal v. Mathan Chet- 
tiar, 47 Mad Li 477 = (AIR 1924 Mad 
834), the facts were: The owner of a block 
of a vacant land sold a portion. thereof as 
a. building site to A. -In the conveyance 
in favour of A the parcel of land sold to 
him was described as bounded on its sou- 
thern side by a pathway intended to be 
set apart by the vendor. Shortly after 
the sale to A, the vendor conveyed the 
remainder of the block including the site 
of the intended pathway to. B, who refused 
to allow A a right of way over his land. 
On those facts, this Court held that A was 
entitled to a right of way on B’s land along 
the intended pathway and that neither the 
vendor nor anybody claiming under him 
could dispute As right of way. 


11. Thiru M. S. Venkatarama Iyer, 
the learned counsel for the respondent, 
stated that there is absolutely no right 
created in favour of the defendant under 
Exts. B-l,- B-2 and the various other docu- 
ments to have a right of way over the 
alleged 30-ft. road. He referred’me to the 
description of ‘one thakku’ in Ex. B-l, the 
sale in favour of Guruswami, and urged 
that the whole plot has to be taken as one 
site and should not be considered as dif- 
ferent sites. According to learned coun- 
sel, the description of the property in this 
document by the original owner Subbiah 
Chetti, is ‘the east-to-west 7 sites, and if 


the 7 sites were described as the north- 
to-south 7 sites, it can be inferred 


implied) 
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that there must be opening into the road 
on the south, but since it is mentionel as 
‘east-to-west 7 sites’ there cannot be any 
inference that the sites have access to the 
80-feet road on its south. He also sought 
to distinguish the decisions in 1964-1 Mad 
LJ 298 = (AIR 1964 Mad 209) and 
47 Mad LJ 477 = (AIR 1924 Mad 334), 
on the ground that they are cases where 
the buildings on certain sites cannot have 
access except through the disputed cpen- 
ing. According to the learned counsel the 
appellant can as well leave an openirg in 
his land, construct suitable buildings and 
give access to the houses he may put apon 
the sites; as it is, the defendant has open- 


ing on the Ooty-Coimbatore road and 
as such he cannot have opening on the 
south. 

12, Yn the text book ‘Gale on 


Easements’ 18th Edn. at page 102, if has 
been stated thus— 

“A conveyance or other disposition of 
land will operate to create an easement 
over other land of the conveying party 
if the general words imported into the 
conveyance by Section 62 of the Law of 
Property Act 1925 (or actually inserted), 
can, in the light of the circumstances at 
the time of the conveyanze, be fairly said 
to include it. This result arises from the 
conveyance itself, independently of any 
preceding contract.” 

From such propositions, it is clear thet the 
contention taken by Thiru M. S. Venmkata~- 
rama Iyer cannot be sustained. The docu- 
ments ranging from 1945 to 1952 make out 
very clearly that there is opening o2 the 
south of the sites in question, that i: the 
80 ft. east-to-west road. It is too much 
to expect that the purchaser of the 7 sites 
measuring in all 354-ft. east to wes: and 
53-ft. north to south, must have opening 
only on the eastern side. Tt could not 
have been visualised that with the breadth 
of 53-ft. north to south a building Laving 
a length of 354-ft. east to west, will be 
constructed on the land sold under Ex. B-1. 
The word “thakku” has no such signifi- 
cance, as much as the word Jagg cecurr- 
ing in some of the documents. The inten- 
tion of the original owner is clear that there 
must be 7 sites and it has been made clear 
in these documents that the 7 sites sre in- 
tended to be house-sites. In such case, the 
reasonable interpretation can only be that 
the house-sites are intended to be indepen- 
dent and also intended to have accz2ss to 
the 80-ft. road on the scuth, mentioned in 
these documents. While the vendor under 
Ex. B-1 had rights over the southern pro- 
perty sold under Ex. B-l including _ the 
80-ft. road, he has specifically intenced to 
give space for the 30-ft. road. The 980-ft. 
southern road running east to west was 


intended to be the access even to tha ven- 


dees under Ex. B-l. Re‘usal by the Muni- 
cipality to sanction the plan unti the 
30-ft. road is formed also seems to vsualise 
the necessity and importance of havirg this 
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access for the 7 sites purchased under 
Exs. B-1 and B-2. It would also be diff- 
cult for the future vendee of the respective 
plots sold under Ex. B-L to have access to 
the main road unless the 30-ft. space in- 
tended to be left out is made available. It 
is too much to say that the vendee under 
Ex. B-l has to further leave another 30-ft. 
space or some portion in the lands pur- 
chased for the purpose of giving access to 
other intended purchasers of the plots, It 
is unnecessary that there should be a 
pucca road formed, for the purpose of giv- 
ing the right to the defendant to claim the 
80-ft. roa Formation of a pucca roa 
can take place at any time. But there 
must be space available for such forma- 
tion. From the case-law cited by Thiru 
D. Ramaswami Iyengar and on the inter- 
pretation of the documents in this case, it 
is very clear that there is an implied grant 
in favour of the vendees and they must 
enjoy ia ` through 80-ft. road left in 


Ex. B-1. 

13. In this view, I am not agree- 
ing with'the conclusion arrived at by the 
lower appellate court which has missed to 
apply the clear proposition of law as regards 
implied grant. The lower appellate court 
has also failed to properly interpret the 
various documents in their proper perspec- 
tive, which, if done, clearly spell out an 
implied grant in favour of the purchasers 
of the sites comprised in Ex. B-l. The 
lower opp Heir court has not at all applied 
its mind to this proposition of law except 
formulating the points for determination as 
to whether the defendant has right to the 

athway and as to whether he has per- 
ected the right to the pathway by pres- 
cription. 

14, In view of my discussion 
above and the conclusion arrived at by me, 
I am of the view that the defendant has 
the right to use the road which is south 
of his land and which road has been men- 
tioned in Exs. B-] and B-2. In the cir- 
cumstances the second appeal is allowed; 
the decree and judgment of the lower ap- 
pellate court is reversed and that of the 
trial court is restored. There will be no 
order as to costs in this second appeal. No 


leave. 
Appeal allowed. 
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Sellayya Pillai, Petitioner v. Devaraya 
Pillai, Respondent. 

C. M. P. No. 14814 of 1970 in S. A. 
1048 of 1966, D/- 16-7-1971, to review 
the judgment of the High Court, D/- 15- 
6-1970. 

(A) Civil P. C. (1908), O. 47, R. 1 — 
Where two views are possible on the cons- 
truction of a document and the judgment 


CP/EP/B835/72/GNB/VBF 
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adopts one of them, the judgment cannot 
be reviewed under R..1. (Para 5) 


(B) Civil P. C. (1908), O. 47, R. 1 — 
Error apparent on face of record. 


Where the Judge in holding that 
the document was not a will but a settle 
ment did not deal with all the relevant 
provisions of the document conclusively 
establishing that the document was testa- 
mentary but dealt only with a single clause 
stating that the deed was irrevocable, it 
was held to be an error apparent on the 
face of the record and the decision was set 
aside on review. (X-Ref:—— Succession Act, 
S. 74). Case Law discussed. (Para 10) 


Cases Referred: Chronological Paras 

AIR 1967 Cal 518, Tinkari Sen v. 
Dulal Chandra 

AIR 1964 SC 1872 = 1964 SCD 179, 
Tungabhadra Industries Ltd. v. 
Government of Andhra Pradesh 

(1959) 2 Mad LJ 201, Ramaswami 
Padayachi v. Shanmugha Padayachi 

AIR 1954 SC 526 = 1954 SCJ 736, 
Catholicos v. Athanasius . 

AIR 1941 Mad 918 = (1941) 2 Mad 
LJ 390, Natesa Naicker v. Sambanda 

` Chettiar 

AIR 1940 Mad 17 = (1989) 2 Mad 
LJ 809, Chinna Govinda Chetti v. 
Varadappa Chetti . 

AIR 1940 Mad 236 = 1989 Mad WN 
1073, Veerabadrayya v. Sethamma 

AIR 1988 Mad 492 = 64 Mad LI 
650, Ignatia Brito v. T. P. Rego 

AIR 1927 Mad 197 = 98 Ind Cas 613, 
Gangaraju v. Somanna 5 

AIR 1924 Mad 605 = 46 Mad LJ 
288, Venkatachalam v. Govinda- 
swami =. 

AIR 1922 PC 281 = 44 All 801 
(PC), Md. Abdul Ghani v. Fakhr 
Johan Begum 6 

(1910) ILR 33 Mad 304 = 20 Mad 
LJ 519, Rajammal v. Authiammal 


5, 
(1909) 10 Cal LJ 644 = 14 Cal WN 
174, Sagar Chandra Mandal v. 
Digamber Mandal o a 
(1896) ILR 20 Bom 210 (FB), Refer- 
ence by the Collector of Stamps, 


‘ Bombay 
(1884) ILR 10 Cal 792 = 11 Ind 
App 185 (PC), Thakur Ishri Singh 
v. Thakar Baldeo Singh 
(1610) 8 Coke 82 (a), Vynior’s Case 6 


R. A. Srinivasan and M. A. Srinivasan, 
os Appellant; M. Srinivasan, for Respon- 
ent. l . 


ORDER:— This is an application to 
review the judgment and decree passed by 
Alagiriswami, J. in S. A. No. 1048 of 1966. 
Before I deal with the application, I shall 
set out the facts giving rise to the above 
second appeal. 


2. The suit is for possession. The 
plaintiffs 


Oo © 


oan oO. 


case is that the suit property 
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a a belonged to one Kamakshi Am- 
mal, widow of one Thangaraju alias Sap- 
ani Pillai, that she was the divided 
rothers widow, that due to affection to- 
wards the plaintiff she executed a settle- 
ment deed on 22-1-1948 settling the pro- 
perties mentioned therein, including the 
suit items, in favour of the plaintiff, that 
under the settlement deed the plaintiff got 
right in all the properties including the 
suit items, that the right to possession in 
favour of the plaintiff was, however, post- 
poned till after the lifetime of the settlor, 
that the settlor Kamakshi Ammal died on 
17-3-1963, and that the plaintif became 
entitled to take possession of the suit pro- 
perire and enjoy the same absolutely. The 

her case of the plaintif is that the de- 
fendant fraudulently ‘prevailed upon the said 
Kamakshi Ammal to execute a sale deed 
in respect of the suit property in his: favour 
on 28-9-1960, that the sale deed is sham, 
void and invalid document and 
that the defendiai who trespassed into the 
suit property after the death of Kamakshi 

mal is bound to hand over possession to 
the plaintiff. The present suit has been 


‘filed for the aforesaid relief, 


3. -The defendant filed a written 
statement contending-that a mere readin 
of the document dated 22-1-1948 execute 
by Kamakshi Ammal will show that it is 
a testamentary disposition’ operative after 
her death, that no right in praesenti was 
created in favour of the plaintiff, that the 
document was registered as a will, that 
the recitals in the document.show that the 
testator preserved her rights to revoke the 
document, that she executed the sale deed 


during her lifetime in favour of the defen- 


dant of some of the properties covered by 
the deed dated 22-1-1948, that the rest 
of the properties comprised in the deed were 
settled by a further document dated 16-1- 
1960, and that all these circumstances 
would indicate that the deed in question is 
a will and not a settlement. 


4. The trial court went into the 
matter fully and held that the disposition 
ia question is a testamentary disposition. 
In the result the suit was dismissed. The 
plaintiff filed A. S. 60 of 1966 to the 
Subordinate Judge of Tiruchirapalli. The 
learned Subordinate Judge reversed the de- 
cision of the trial court and decreed the 
suit as prayed for. The defendant filed 
No. 1048 of 1966 to 
this court. The learned Judge, by his 
judgment dated 15-6-1970, dismissed the 
appeal holding that the document is not 
testamentary in character. The defendant 
has filed the above application to review 
the judgment of the learned Judge. 


5. The learned counsel for the 
petitioner referred to numerous decisions 
laying down various tests in determining 
whether a document is a will or settlement. 
The principal decisions referred to by him 


% 


Py 
$ 
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are: Thakur Ishri Singh v. Thakur Baldeo 
Sing, (1884) ILR 10 Cal 792 PC, Refer- 
ence by the Collector of Stamps, Bombay 
(1896) ILR 20 Bom 210 at p 214; Rzjam- 
mal v. Authiammal, (1910) ILR 33 Mad 
804; Venkatachalam v. Govindaswami, 46 
Mad LJ 288 = (AIR 1924 Mad 605); Md. 
Abdul Ghani v. Fakhr Jchan Begurr, 44 
All 801 PC = (AIR 1922 PC 281); Ganga- 
raju v. Somappa, AIR 1927 Mad 197; Ig- 
natio Britt v. Rego, 64 Mad LJ 650 = 
(AIR 1933 Mad 492) and Veerabad-ayya 
v. Setthamma, AIR 1940 Mad 236, It is 
unnecessary to deal with each of the gbove 
decisions. These decisions however lay 
down certain broad tests all of which have 
to be taken into account in ascertainin 
the principal intention of the parties: (1 
the name by which the document is s-yled, 
(2) the registration of the document, (8) re- 
servation of life estate in favour oz the 
testator, (4) express words as to when. pos- 
session passed; (5) use of the present or 
future tense in the document and (6) reser- 
vation of the power of revocation. The 
complaint of the petitioner is that the 
learned Judge did not refer to the various 
tests laid down, but merely took one of 
them, namely, the absence of the power 
of revocation in the document, and pro- 
ceeded to dispose of the case on that basis. 
I am not sitting in judgment over tbe de- 
cision of the earned Judge. Where two 
views are possible on the construction of 


- |the document and the learned Judge adopt- 


ed one of them, I have no jurisciction 
under Order 47, Rule 1 to review the judg- 
ment. But the petitioners contention is 
that all the tests laid down and culled out 
from the various decisions have to be taken 
into account cumulatively and if so taken 
the only construction possible is that the 
document in question is a will and not a 
settlement. 


6. The learned counsel for the 


Poi contends that the decision of the 
- learned Judge is vitiated 


by an error ap- 
parent on the face of the record, the error 
being one of the fact and law consisting of 
the learned Judge failing to address Łimself 
to the clauses in the will conclusively estab- 
lishing that the donee has no interest in 
the properties dealt with during the donor's 
lifetime and the learned Judge placing his 
decision solely on the clause relating to the 
non-revocability of the document. The learn- 
ed counsel points out the conduct of the testa- 
tor in executing the sale deed in respect of 
some of the properties covered by the do- 


: cument in question and the deed conzaining 


the clause “as I am confident that till my life 
ends you will be helpful and look after my 
family,” as showing the preservation of the 
right to revoke the will by the testator and 
resulting in the deed being a testarrentary 
disposition, The learned counsel ccntends 
that the sole ground upon which the judg- 


. ment of the learned Judge is based rot be- 


ing a correct one, there is an error ap- 
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parent on the face. of the record. He has 
referred to the following two passages in 
Halsbury’s Laws of England, Simonds 
Edn., Vol. 39, at pages 888 and 844 res- 
pectively:—- 


“A will is of its own nature revocable 
and therefore though a man should make 
his testament and last will irrevocable in 
the strongest and most express terms, yet 
he may revoke it, because his own act 
and deed cannot alter the judgment of law 
to make.that irrevocable which is of its 
own nature revocable.” 


“The revocable nature of a will cannot 
be Jost, even by a declaration that it is ir- 
revocable, or a covenant not to revoke it”. 
In support of his contention, the learned 
counsel relied on the decision of the Cal- 
cutta High Court in Sagar Chandra Man- 
dal v. Digambar Mandal, (1909) 10 Cal 
LJ 644 at p. 645, where Mookerjee, J., 
observed as follows: 


“If therefore an instrument is on the 
face of it of a testamentary character, the 
mere circumstance that the testator calls 
it irrevocable, does not alter its quality, for 
as Lord Coke said in Vyniors case, 1619-8 
Coke 82 (a). ‘If I make my testament and 
fast will irrevocable, yet I may revoke it 
for my act or my words cannot alter the 
judgment of the law to make that irrevo- 
cable which is of its own nature revo- 
cable. The principal test to be applied is, 
whether the disposition made takes effect 
during the lifetime of the executant of the 
deed or whether it takes effect after his 
decease. If it is really of this latter nature, 
is ambulatory ‘and revocable during his 

e. 
The learned counsel, therefore, contends 
that the clause in the will, namely. “This 
settlement cannot hereafter be cancelled 
by me-on any account,” cannot be constru- 
ed in isolation, and that the learned Judge 
ought to have interpreted the clauses in 
the will and found out whether the docu- 


ment is ambulatory in character. The 
learned counsel refers -to the following 
passages in the will: 

“After my lifetime you may take pos- 


session and enjoy with full rights. 


“After my life you yourself shall per- 
form my funeral ceremonies according to 
our custom.” 


“As long as I live you shall have no 
interest whatsoever in the properties set 
out hereunder.” i 


Relying on the aforesaid passage in the 
will, the learned counsel contends that the 
document in question is a will and the 
clause therein “this settlement cannot here- 
after be cancelled by me on any account” 
cannot control the recitals in the document. 
The contention of the learned counsel for 
the petitioner is that judgment of the 
learned Judge based solely on the clause 
“this settlement cannot be hereafter can- 
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celled by me cn any account” is vitiated by 
an error on th2 face of the record.. 


7. The question is whether I am 
entitled to review the judgment of the 
learned Judge, the error pointed out b 
one on the face of the record. In -Catho- 
licos v. Athanasius, 1954 SCJ 73 at 
pp. 758, 756 = (AIR 1954 SC 526), the 
scope of an application for review is con- 
sidered. The following passage from the 
judgment of Das J., (as he then was) ex- 
plains the true scope:— 

“It is needless to emphasise that the 
scope of an application for review is much 
more restricted than that . of an appeal. 
Under the provisions in ‘Travancore Civil 
Procedure Code, which is similar in terms 
to Order 47, Rule 1 of our Civil Procedure 
Code, 1908, the Court of review has only 
a limited jurisciction circumscribed by the 
definitive limits fixed by the language used 
therein. It mey -allow a review on three 
specific grounds, namely (i) discovery of 
new and important matter or evidence 
which, after the exercise of due diligence, 
was not within the applicant’s knowledge 
‘or could not’ be produced by him at the 
time when the decree was passed, (ii) mis- 
take or error apparent on the face of the 
record and (iii) for any other suficient 
reason. It has been held by the Judicial 
Committee, that the words ‘any other sufi- 
cient reason’ mean ‘a reason sufficient on 
grounds at least analogous to those speci- 
fied in the rule.” 

The following passage from the judgment 
of His Lordship is pressed into service: 

“The majority judgments, therefore, 
are defective on the face of them in that 
they did not effectively deal with and de- 
termine an important ‘issue in the case on 
which depends the title of the plaintiffs 
and the maintainability of the suit. This, 
in our opinion, is certainly an . error ap- 
parent on the face of the record.” 

8. Relying upon this passage the 
learned counsel points out that the judg- 
ment in questi did not effectively deal 
with and determine an important issue aris- 
ing in this case. 

9. Elabcrating the argument the 
learned counsel contends that the learned 
Judge failed to appreciate the true scope 
of the documen: with reference to various 
recitals, but laic considerable stress on a 
portion of the document relating to the ab- 
sence of power of cancellation of the deed 
which, according to him, is not the correct 
test. In effect the learned counsel con- 
tends that the appeal has been disposed of 
without effectively dealing with and deter- 
mining the natcre of the document. In 
Tungabhadra Inodustries Ltd. v. Govern: 
ment of Andhra Pradesh, AIR . 1964 SC 
1872 at p. 1877, Rajagopala Ayyangar J., 
observed: | 
“A review is by no means an appeal 
in disguise whereby an erroneous decision 


Sellayya v. Devaraya (Raghavan J) 


ATIR 


is reheard and corrected, but lies only for 
atent error. We do not consider that this 
ishes a suitable occasion for dealing 
with this difference exhaustively or in any 
great detail, but it would suffice for us to 
say that where without any elaborate argu- 
ment one could point to the error and say 
here is a substantial point of law which 
stares one in the’ face and there could be 
reasonably no two opinions entertained 
about it, a clear case of error apparent on 
the face of the record is made out.” . 
In the present case what the learned Judge 
has done is to set out the relevant clause 
in the document Ex. A-1 dated 22-1-1948 
and, after referring to the decision in 
Rajammal y. Authiammal, 88 Mad 304, to 
hold that, by reason of the document in 
question containing a clause. “This settle- 
ment cannot hereafter be cancelled by me 
on any account”, the document is a settle- 
ment and not a will. In (1910) ILR 33 Mad 
304, the learned | Judges considered the 
document as a whole and held that there 
were clear provisions in the document hav- 
ing an immediate operation. Thereafter, 
the learned Judges observed that one of 
the invariable tests in coming to the con- 
clusion as to the testamentary character of 
a paper was whether the paper was revo- 
cable. The learned Judges came to the 


conclusion that they were satisfied that the 


document Ex. A was not a will. Therefore 
the case is an authority for the proposition 
that the terms of the will should be cons- .- 
trued first in order to find. out whether the 
provisions therein are ambulatory in charac- 
ter and thereafter should look to the other 
provisions such as:absence of power of re- 
vocation to confirm the inference drawn 


‘from other clauses. Reference is made to 


AIR 1927 Mad 197, where no power of 
revocation was reserved in the document. 
Yet the learned Judge construed the docu- 
ment as a whole relying upon the other 
clauses showing that the donee would get 
the property only after the lifetime of the 
testator. It is thus clear that the absence 
of a clause relating to revocation or the 
mention of a clause containing the state- 
ment that the settlement is not revocable, 
is not decisive on the question as to the © 
character of the document. The learned 
counsel for the petitioner, however, con- 
cedes that if the learned Judge had taken 
into account the other clauses in the will 
and other circumstances and had come to 
a conclusion, that’ decision cannot be re- 
viewed: The learned counsel put the case 
in various ways. _ Relying upon Tinkari 
Sen v. Dulal Chandra, AIR 1967 Cal 
518, he contended that the judgment in 
so far as it overlooked a settled principle 
of law is reviewable under Order 47, 
Rule 1, C. P. C. Though a mistake in in- 
terpreting a document is not a ground for 
review, the learned counsel contends, the 
matter would fall under Order 47, Rule I, 
C. P. C., when a clear legal position is 
overlooked. In this connection he referred 


- yeasoning or extraneous matter, 


_ {did not deal with all the 
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to S. 28 of the Indian Succession Act amd 
contended that, when there are inconsistent 
recitals in a document, the last clause shall 
prevail. The last clause in the present 
case, “As long as I live you shall have no 
interest whatsoever in the properties set 
out hereunder” having been ignored, the 
learned counsel contends, the error is one 
apparent on the face of the record. Tae 
learned counsel referred to Natesa Naicker 
v. Sambanda Chettiar, AIR 1941 Mad 9-8, 
and contended that, when there is a legal 

ition clearly established . by a well 

own authority and by some oversight the 
Judge has gone wrong by the omission of 
those concerned to draw his attention 
thereto, it will be an error apparent on the 
face of the record. The learned counsel 
referred to Chinna Govinda Chetti v. Vara- 
dappa Chetti, AIR 1940 Med 17 and cen- 
tended that, there by some misapprehens on 
of counsel all the contentions urged in “he 
trial court in support of the anaing were 

e 


omitted to be argued and the arced 
Judge was thereby misled to form an 
erroneous impression, the judgment is 


vitiated by an error apparent on the fice 
of the record and Order 47, Rule 1 woald 
apply in such circumstances. In the pre- 
sent case all the aspects presented in -he 
trial court do not appear to have b-en 
put forward before the learned Jucge. 
Therefore the above decision will directly 
apply. The next decision referred to is 
Ramaswami Padayachi v. Shanmugha Pa- 
dayachi, 1959-2 Mad LJ 201. The follew- 
ing extract from the head note may be 
usefully referred to:— 


“The mistake or error justifying a re- 
view under Order 47, Rule 1, is most ofen 
an error of fact and may in certain ccses 
be one of law also. But in all cases it 
should be an error of inadvertence; in the 
case of an error of law it should not lave 
been arrived at by a process of conscious 
reasoning and the correction suggested or 
asked for should be such that a bare 
statement carries conviction without fur-her 
The test 
is whether the court itself would kave 
made the correction if it was aware of the 
particular fact or circumstance while writ- 
ing the judgment. An erroneous view on 
a debatable point of law or a failure to in- 
terpret the law correctly would not be a 
mistake or error apparent on the face of 
the record.”  .- 


10. Thus though the matter is put 
in several ways, the principal objectior is 
that in the present case the learned Judge 
relevant provi- 
sions of the will conclusively establisring 
that the document in question is testaren- 
tary, but dealt only with a single clause 
elating to the revocability relied upom in 
order to determine the character of the 

ocument. I am satisfied that there s a 
considerable force in the contentions put 
forward. The result is that the applicetion 
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for review is allowed and the judgment of 
the learned Judge is set aside. The second 
appeal is allowed, the decree and judgment 
of the lower appellate court are set aside 
and those of the trial court are restored. 
The parties will bear their costs througb- 
out. No leave, 

Application allowed. 
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RAMAPRASADA RAO, J. 
S. N. Sundaram and Co., Petitioner v. 


.The State of Tamilnadu and another, Res- 


pondents. 


Writ Peta. No. 8818 of 1970, D/- 14 
7-1971. 


Tamil Nadu Paddy and Rice Dealers 


ne and Regulation Order (196%), 


4 — Seizure of paddy from unautho- 
rised godown -—— Procedure under Ss. 102 
and 103, Criminal P. C. not followed by 
was illegal. 
(X-Ref:— Criminal P. C. (1898), Ss. 102, 
103). AIR 1971 Mad 275, Foll. (Para 3) 


Cases Referred: Chronological Paras 
AIR- 1971 Mad 275 = (1971) 2 Mad 

LJ 27, M. S. M. Mangudi v. State 

of Tamilnadu 

S. Ramaswami, for Petitioner; T. 
Sidor, Asst. Govt. Pleader, for Respon- 

ent, 

ORDER:-—— This writ petition has to 
be allowed. The petitioner is‘ the sole 
proprietor of S. N. Sundaram and Co., and 

as a wholesale licence to trade in paddy 
and rice. On 8-10-1970 he is said to have 
received 105 bags of rice from Tirunelveli 
and as he had no accommodation in his 
shop he unloaded it in the premises of 
Smt. Arunachalammal his brothers wife. 
According to him, he intimated the fact of 
the said unloading at the above premises to 
the concerned authority as it is obligatory 
on his part to do so under one of the 
conditions of the licence. At about 
4 p. m. on 8-10-1970 the Circle Inspector 
of Police of the region inspected the skcp 
and under the guise of exercising power 
under Rule 14 ot the Tamil Nadu Paddy 
and Rice Dealers Licensing and Regula- 


‘tion Order, 1968, he seized certain quantity 


of paddy in the shop of the premises, some 
other bags at his residence and the 105 
aa referred to above at the brothers 

ife’s house. The reason given was that 
the petitioner was unauthorisedly keepicg 
excess quantity of rice both in his’ shop 
and in his house and the 105 bags of rice 
were kept in an unauthorised godown. In 
spite of the explanation given by the peti- 


. tioner to the seizing authority the seizure 


was effected. The petitioner is aggrieved 
against the said act of seizure made by the 
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first respondent and he has come up with 
an application for the issue of a writ of 
Mandamus directing the respondents to re- 
turn the bags of rice seized. The second 
respondent is the District Collector, Kanya- 

mari, in whose custody apparently the 
gvods are. 


2. In the counter-afhdavit it is 
pot in dispute that neither a warrant for 
snch a seizure nor the procedure contem- 
plated in Ss. 102 and 108 of the Cri- 
minal Procedure Code were availed of and 
followed, but the action is sought to be sus- 
tained on the facts and merits. 


3. In the identical circumstances 
in W, P. No. 8120 of 1969 = (réported in 
AIR 1971 Mad 275). M. S. M. Mangudi 
v. State of Tamil Nadu, I held that as the 
police who effected the seizure were not 
armed with a warrant under Section 102 
of the Criminal Procedure Code, and as the 
mahazar was not prepared in connection 
with such seizure in accordance’ with’ Sec- 
tion 103, Criminal Procedure Code, and as 
such a procedure as prescribed under the 


very rule from which the seizing authority ` 


‘drew the requisite power to seize the en- 
tire process of seizure is vitiated. Follow- 
ing the decision as above and without ad- 
verting to’ the merits as contended by the 
respective parties before me, the rule has 
io be made absolute as the seizura is ille- 
gal. The writ petition is therefore allow- 
ed. There will be no order as to costs. 


4, Tkere will be a direction to the 
respondents to return the rice to the peti- 
tioner within six weeks from this date, It 
is spen to the respondents, however, to 
take such steps as are authorised under the 
order if there is otherwise a violation of the 
same. : 

Writ petition allowed. 
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Ramaswamy Thevar, Appellant v. 
Esakki Thevar and others, Respondents. 


Second Appeal No. 1841 of 1967, 
D/- 2-7-1971, against decree of Sub. J. 
Tirunelveli m A. S. No, 175 of 1966. 


Hindu Widows’ Remarriage Act 
(18°C), Ss. 2 and 5 —- Widow after her 


remarriage is entitled to succeed to the 
estate of her son by her former marriage. 


Section 2 does not deprive a widow 
upon her re-marriage of any right or in- 
terest which she had not at the time of re- 
marriage and the first part of Secticn 5 re- 
moves the dsability under which a re- 
married widow laboured before ithe Act 
was passed and enables her to suczeed to 


P/EP/C526/72/MNT/VBB 


Ramaswamy v. E. Thevar (Ramanujam J.) 


ALR 


her son’s estate. (1868) 2 Beng LR 199 
(FB), Rel. on.' Case-law referred. 
(Paras 4, 7-A) 


Cases Referred: Chronological Paras 
AIR 1960 Mys 176, Thayamma v. 
Giriyamma 


ATR 1924 Bom 860 = 26 Bom LR 
235, Bhiku Krishna v. Keshav 
Ramji 

(1905) ILR 29 Bom 91 = 6 Bom LR 


779 (FB), Basappa v, Ragava 
(1805) ILR 28 Mad 425 = 15 Mad 

LJ 245, Lakshmana Sasamallo v. ' 

Siva Sasamallayani a 
(1902) ILR 26 Bom 388 = 4 Bom 

LR 73, Chamar Haru v. Kashi a 
(1868) 2 Beng .LR 199 = 11 Suth 

WR 82 (FB), Akora v. Boreani 6, 7 


T. Martin 
for A ppetani; 
Respondents. 


JUDGMENT:— The .suit properties 
consist of a house and a nanja land of 65 
cents in extent.. The house originally be- 
longed to one Muthuswami Thevar, the 
D uncle’s' son of the plaintiff, who 
ied leaving his widow, Madathi and a 
son Sudalayandi. After the death of 
Muthuswami, Madathi remarried one Es- 
akki Thevar, the first defendant in the suit 
in 1932 to whom she begot the other de- 
fendants in the suit. After the remarriage 
of Madathi she purchased 35 cents of nanja 
lands in the name of Sudalayandi and the 
remaining 80 cents were purchased by her 
in her own name, Sudalayandi predeceased 
his mother. Madathi also died in the 
year 1960. Under these circumstances the 
plaintiff filed the suit O. S. No. 851 of 
1964 on the file of the District Munsif’s 
Court, Ambasamudram for declaration of his 
title to the suit properties and for recovery 
of possession of the same. with - future 
mesne profits. 

2. The suit was resisted by the 
first defendant and his children by Madathi 
defendants 2 to 5, contending that Madathi 
had purchased 80 cents. shown as Item 1 
with her own funds that though Sudala- 
yandi purchased 85 cents suit Item 2 with 
his funds Madathi had succeeded his son 
Sudalayandi to the said 85 cents and the 
house which he inherited from his father, 
Muthuswami Thevar, under the Hindu 
Succession Act, 


3. The trial court decreed the suit 
holding that the plaintiff has succeeded to 
the suit properties as the heir of Sudala- 
yandi. On appeal, the lower appellate 


and K. Kumarakaruppan, 
Addl. Govt. Pleader, for 


court had taken the view that the northem > 


85 cents i. e., suit Item 2 had been pur- 
chased under Ex. B-l with the funds of 
the estate of Muthuswami in the name of 
Sudalayandi,. while the other 80 cents 
were purchased under Ex. B-2 with the 
funds of Madathi got from the second hus- 
band, the first defendant, and that in any 
event the plaintiff had no title to the said _ 


. Madathi has 


+ 
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80 cents purchased in the name of Madatai 
after her remarriage. As regards the house 
and 85 cents of land in the name of 
Sudalayandi the lower appellate court he.d 
that they have been inherited by Madatni 
after the death of Sudalayandi and that 
her remarriage with the first defendant will 
not disable her from inheriting the same. 
The lower appellate court also found that 
erfected title by adverse 
possession to the suit properties and that 
the suit having been filed more than 12 
years after the death of Sudalayandi, tae 
plaintiff cannot seek to recover possessior. 


4. The substantial point that is 
urged before me is as to whether Madathi 
could inherit the properties of her deceas- 
ed son Sudalayandi, after her remarriage 
or whether she is prevented from inherit- 
ing his properties by virtue of Section 2 of 
the Hindu Widows Remarriage Act, 1856. 


5 It is contended on behalf of 


_ the appellant that Section 2 of the Hindu 


Widows Remarriage Act, 1856 prohikits 
any widow after remarriage acquiring any 
right or interest by way of maintenance 
or by way of inheritance any property of 
her husband or his lineal successor and pro- 
vides that the next heirs of the deceased 
husband or other persons entitled to the 
property on her death, should succeed to 
the same. According to the 
learned counsel Section 2 specific 
hibits Madathi after remarriage è 
any right or interest in the property ie 
by her former husband or by his lineal 
successors and that Section 5 will not save 
her right of inheritance after remarriage to 
paced to the properties left by Sudala- 
vandi as he ‘is the lineal successor of the 
deceased first husband of Madathi, Sec- 
tions 2 and 5 which are relevant for the 
present discussion are set out hereunder 


Section 2: Rights of widow in deceas- 
ed husband’s property to czase on her re- 
marriage: All rights and interest wich 
any widow may have in her deceased Eus- 
band’s property by way of maintenance, or 
by inheritance to her husband or to his 
lineal successors, or by virtue of any will 
or testamentary disposition conferring upon 
her, with express permissicn to remarry 
only a limited interest in such property, 
with no power of alienating the 
shall upon her marriage cease and deter- 
mine as if she had then died; and the next 


y pro- 
acquirin 


heirs of her deceased husband or other 
ersons entitled to the property on her 
eath, shall thereupon succeed to the same. 


Section 5: Saving right of widow mar- 
rying, except as provided in Sections 2 and 
4: Except as in the three preceding 3ec- 
tions is provided, a widow shall not by 
reason of her remarriage, forfeit any oro- 
perty or any right to which, she would 
otherwise be entitled; and every widow 
who has remarried shall have the same 


rights of inheritance as she would Lave 
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had, such marriage been her first marriage.” 
While according to the respondents the 
right of Madathi to succeed to Sudala- 
yandi, her son by the former husband, is 
saved under Section 5 as such inheritance 
is not prohibited by Section 2, according 
to the appellant Madathi is prohibited from 
inheriting the property of Sudalayandi 
under Section 2 which takes away specifi- 
cally the right of a widow after remarriage 
to acquire any right or interest which she 
may have in her deceased husband’s pro- 
perty by way of maintenance or by way of 
inheritance not only as a heir to her hus- 
band but also to his lineal successors. I 
Section 2 is taken to affect the right and 
interest which Madathi had in her deceas- 
ed husband’s property by way of inherit- 
ance to her son who is a lineal successor 
of her former husband, then Section 5 
cannot come to her aid, for Section 5 ap- 
plies to cases not covered by Sections 2, 
3 and 4. 


6. The earliest decision im which, 
the said Sections 2 and 5 were construed 
is the one rendered by a Full Bench of 
the Calcutta High Court in Akora 
Boreani, 1868-2 Ben 
case a Hindu die 


V. 
LR 199 (FB). In that 
leaving a widow, a 
son and a daughter. The widow remarri- 
ed and sued in right of inheritance claim- 
iog the estate of her son by her former 
marriage which estate vested in him by' 
the death of his father. It was held that 
the widow was entitled to succeed to the 
estate of her son by her former marriage 
and that Section 2 of the Hindu Widows’ 
Remarriage Act, did not deprive a Hindu 
widow upon her remarriage of any right 
or interest which she had not at the time 
of the remarriage, and that the first part 
of Section 5 has removed the disability 
under which a remarried widow laboured 
before the Act was passed and therefore 
enabled the widow after her remarriage to 
succeed to her son’s estate. Peacock Č. J., 
speaking for the Bench says at page 205— 


“The object of the Act was to remove 
all legal obstacles to the marriage of Hindu 
widows. Looking to the words of S. 2, I 
am of opinion that it was not the intention 
of the Legislature, to deprive a Hindu 
widow, upon her remarriage, of any right 
or interest which she had not at the time 
of her remarriage.” i 

According to the learned Judges in 
that case at the time of the widow's re- 
marriage the property belonged to her 
son, and she had no right or interest in 


that prope It came to her by inherit- 
ance from her son, who died after her 
marriage. If the son had pleased, he 
might have given the property to hi 


mother, notwithstanding her remarriage. At 
the time of her remarriage she had no in- 
terest in her deceased husband’s property, 
by inheritance to her husband, or to his 
lineal successors. It could not, therefore, 
cease or determine upon her remarriage. 
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7. The same question came for 
consideration before a Division Bench of 
the Bombay High Court in (1902) ILR 26 
Bom 888 (Chamar Haru v. Kashi) and it 
was argued that the interpretation of Sec- 
tions 2 and 5 adopted by the Full Bench in 
Akora v. Boreani, (1868) 2 Beng LR 199 
(FB), will create an anomaly that whilst on 
the one hand a widow is obliged to give up 
property to which she has actually suc- 
ceeded as soon as she contracts a remar- 
_ riage, she should on the other hand be at 
liberty to succeed as heir to her son if. he 


died after her remarriage and thet Sec. 2 
which specifically prohibits a widow on 
remarriage inheriting proper from a 
lineal successor of the former husband has 


not been properly construed in that case. 


But the Court: expressed that though there 


is possibility of an obvious anomaly, as 
the pronouncement of the Full Bench in 
1868-2 Beng LR 199, has not been differ- 
ed from in any of the later cases, they 
would accept. the view expressed in that 
case. The question came up again before 
a Full Bench of the Bombay High Court 


in Basappa v. Ragava, (1905) ILR 29 Bom 


91 (FB). Though the scope of Ss. 2 and 
5 were elaborately argued, Jenkins C. J. 
preferred. to follow the decision of the Full 
Bench in 1868-2 Beng LR 199 in his short 
judgment which is as follows: 


“Whatever might have been my view 
had the matter been uncovered by autho- 
rity, it would (in my opinion) be wrong to 
disregard a rule affecting rights of property 
established as far back as 1868 by the de- 
cision of a Full Bench of ‘the Calcutta 
Hey Com in (1868) °2 Beng LR 199 


In Bhiku Krishna v. Keshav agit 
AIR 1924 Bom 860 a Division Bench ha 
upheld the right of a Hindu widow after 
remarriage to succeed her daughter by the 
first husband following the decision of the 
Full Bench in (19057 ILR 29 Bom Ql 
(FB), wherein a widows right to succeed 
to the estate of her son by the former hus- 
band who died after her remarriage has 
been upheld, In Lakshmana Sasamallo v. 
Siva Sasamllayani, (1905) ILR 28 Mad 425, 
also it has been held that the right of a 
Hindu widow who remarried during the 
lifetime of her son to succeed by inheri- 
tance to the ancestral properties of such son 
on his death, is not within any of the ex- 
ceptions referred to in Section 2 and that 
she is entitled to succeed notwithstanding 
her remarriage as heir to the son. Thayam- 
ma v. Giriyamma, AIR 1960 Mys 176, has 
also dealt with this question and it has 
been held therein that a Hindu wicow not- 
withstanding ber remarriage is entitled to 
succeed to the estate of her son or daugh- 
ter by her first marriage who dies after 
her second marriage, as a widow, even 
after remarriage, does not cease to be the 
mother of the son or the daughter because 
she has taken a second husband, and that 


Annamalai v. N. Pillai 


Beng LR 199 ( 


A. I. R. 
in such cases she is tracing her right 
ough her husband’s offspring. The. 


learned Judges had clearly expressed the 
view that, even if a contrary view is pos- 
sible on the interpretation of Sections 2 
and 5, they would not disturb a position of 
law which has held the fiel ever since 
the decision in 1868-2 Beng LR 199 (FB). 

view of the preponderance of judicial 
opinion which has held the. field from the . 
year 1868 in -respect of which no contrary 
view has been expressed so far, I am not 
inclined to disregard a rule dealing with a 
right of property established so far without 
any dissent from any quarter. 

TÀ. The learned counsel for the 
respondents points out the following passage 
from Maynes Treatise on Hindu Law and 
Usage XI, Edition, paragraph 538: 


“It has been held that a Hindu widow 
notwithstanding her remarriage is entitled 
to succeed as heir to the estate of a son 
or daughter by her first’ marriage who dies 


after her second marriage. This view is 
assailable,” 


and states that this Court might consider 
the scope of Sections 2 and 5 independent- 
ly of the decisions above referred to. The 
view expressed by «Peacock C. J., in 1868-2 
FB), has been consistently 


followed and it has not been dissented 


from by any of the High Courts in India 


so far as I am aware and in such circum- 
stances, I am not inclined to disregard a 
well-settled rule of law affecting the rights 
of property established as far back as 1868. 


8. . Even on the question of adverse 
possession, I am inclined to agree with the 
view taken by the lower appellate court. I 
therefore uphold the view taken by the 
lower appellate court and dismiss the 
second appeal. There will, however, be 
no order as to costs. No leave. 


Appeal dismissed. 
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Annamalai and another, Appellants v. 
Narayanaswami Pillai and another, Respon- 
dents. 

A. A. O. No. 180 of 1970, D/- 24-6- 
1971, against order of Addl. Sub. ff, 
Vellore in A. S. No. 878 of 1967. 

(A) Civil P. C., O. 41, R. 23 — Power 
to remand. l ' 

-Appellate Court cannot frame an issue 
and remand the. case when the defendant 
did not press for the framing of that issue 
in the trial court and has not also appeal- 
ed against the decree. (Para 

(B) Civil P. C, O. 41, R 23 — 
Power of remand — Principles. 


KO/AP/F793/71/MVJ 


A, 


1972 


When the trial court after considering 
evidence has come to a conclusion, the ap- 
pellate court should not normally remand 
the case. It should see first whether it 
cannot dispose of the case itself under 
Or. 41, Rr. 24, 25, 26 and 27 — Ony if 
it is not possible so to do and it is neces- 
sary in the interests of justice to remit the 
suit, remand should be resorted to.. Gase- 
law discussed. (Para 6) 


Cases - Referred: Chronological Faras 

(1970) 1 Mad LJ 205 = 82 Mad 
LW 625, Sowdammal v. Veerammal 

1968-2 Mad LJ 548, Subramanian v. 
Kaliammal 

AIR 1952 Mad 66 = 1951-2 Mad 
LJ 532, Thirumalaisami Mudali v. 
Periasami Mudali 

AIR 1948 PC 36 = 1948-1 Mad LJ 
130 = 74 Ind App 285 = ILR 
Fad Lah 727, Md. Akbar Khan v. 

otai 


A. Shanmughavel, Jayalakshmi Shan- 
mughavel and S. Hamsala, for Petitioners; 
K. Swamidurai and J. Srinivasan, for Res- 
pondents, 


JUDGMENT:—- This is an appeal by 

the defendant against an order of remand 
made ` by the learned Subordinate Judge, 
Vellore, remanding the suit O. S. No. 462 
of 1968 for trial once again by the trial 
court, the District Munsif Court of Arni. 
The suit was filed by -plaintiffs 1 aad 2 
for partition of a half share in the A 5che- 
dule properties, Items 1 to 5, and for de- 
claration of title and possession of the B 
Schedule properties Items 1 to 3, The 
suit was decreed by the trial court ir res- 
pect of Items 2 to 5 of A Schedule and 
was otherwise dismissed. The pla-ntiffs 
referred an appeal. It was heard br the 
earned Subordinate Judge. He thought 
that two additional issues were necessary 
which had not been framed by the trial 
court and solely on that ground he set 
aside the order of the learned D*'strict 
Munsif and remanded the suit for fresh 
trial permitting the parties to adduce addi- 
tional evidence. Aggrieved by thai the 
defendants have preferred this appeal 


2. To decide the question involved, 
it is necessary to refer briefly to the plead- 
ings of the parties. There was one Kup- 
pian Pillai, He died leaving .two _ sons, 
Narayanaswami Pillai (first plaintiff and 
Govindaraja Pillai. Govindaraja Pillai is 
now dead the first defendant Annamelai is 
his son and the second defendant Pettam- 
mal, his widow. ‘The plaintiffs alleged that 
Item 1 ‘of A Schedule was acquired by 
Kuppian Pillai with joint family nacleus 
and therefore that property was joint fami- 
ly property available for division. Items 2 
to 5 of A Schedule were alleged to ke an- 
cestral properties, So far as B Schedule 
properties are concerned, the case cf the 

laintiffs was that there was 
ctuary mortgage by the owners Abbu 
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Pillai, Bondhu Pillai and Mottai Pillai to 
one Rangaswami, that Rangaswami took the 
mortgage amount from Kuppian Pillai and 
put him in possession, that the sons of 
Kuppian Pillai were in enjoyment of B 
Schedule Properhes as usutructuary mort- 
gagees, that later on the first plaintif pur- 
chased the equity of redemption under 
Ex. A-5 dated 3-5-1961 and Ex. A-6 dated 
5-5-1961, that the usufructuary mortgage 
became extinguished by Section 9-A of the 


Madras Agriculturists Relief Act IV of 
1988 and that, therefore, the first plaintiff 
had become entitled absolutely to the pro- 


erties. The second plaintiff was stated to 
e the usufructuary mortgagee from the 
first plaintiff of the suit properties. 

3. The defendants pleaded that 
Item 1 of A Schedule was purchased by 
Kuppian Fillai with his own funds, that 
there was no joint family nucleus then, 
that this property which was the self- 
acquired property of Kuppian Pillai was 
later bequeathed by him by a registered 
will dated 17-8-1927 in favour of Govinda- 
raju Pillai, and that, therefore, Govindaraju 
Pillai and his heirs were entitled thereto. 
With respect to Items 2 to 5 of A Sche- 
dule, the defendants conceded that they 
were ancestral properties, but pleaded that 
the first plaintiff left Govindaraju Pillai- and 

is heirs in possession because there were 


-some debts to be paid which the first plain- 


iff was unwilling to discharge, and that 
Govindarajulu Pillai and the defendants dis- 
charged the debts and ousted the plain- 
tifs by adverse possession. With regard 
to B Schedule properties, the defendants 
pleaded that Govindaraja Pillai purchased 
them orally (from whom they were pur- 
chased and whose debts were discharged 
were not stated) and were in possession in 
their own right. i 

4. The learned District Munsif 
a that n 1 of A cea ie i 
self-acquired property o uppian Pillai, 
and that it was validly bequeathed by a 
Will Ex. A-2 to Govindaraja Pillai. The 
suit was dismissed in respect of A Sche- 
dule, Item 1. With regard to A Sche- 
dule Items 2 to 5, the learned District 
Munsif held that the defendants having 
admitted the ancestral character of the pro- 
perties, it was up to them to prove the 
ouster. But the burden had een dis- 
charged. He therefore, anted a decree 
for partition. With regard to B Schedule 
properties, he held that the plaintiffs had 
not proved their case and: accepted the de- 
fendant’s case. 


: The first reason given by the 
learned Subordinate Judge for his order of 
remand is that in the plaint it was alleged 
that there was an earlier partition of A 
Schedule properties between the first plain- 
tiff and Govindaraju. But it was not evi- 
denced by anything in writing and the first 
plaintiff had gone away to Madras leav- 
ing the properties that had fallen to his 
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share to Govindaraju 
was 
on those allegations in the plaint itself the 
second suit for partition was not maintain- 
able, But the defendants did not get any 
issue framed to that effect. The learned 
Subordinate Judge held that the following 
issue had to be framed: 

“Whether this suit is maintainable in 
view of the allegations in paragraph 5 of 
the plaint?” 

The second reason given by the learned 
Subordinate Judge is that the plaintiffs have 
not examined any of the vendors under 
Exs. A-5 and A-6 with regard to the sale 
of the properties in B Schedule. He 
thought that the following issue was neces- 
$ : 

ss “Whether Exhibits A-5 and . A-6 
were executed by the vendors therein and 
whether they are true and valid and biad- 
ing on defendants I and 2.” 


Taking up the first point, it will be 
noted that the defendants did not get any 
issue framed that the suit was not main- 
tainable in view of the prior partition al- 
leged in the plaint. They were evidently 
not serious about it. It will also be seen 
that the learned District Munsif granted a 
decree for partition in respect of Items 2 
and 5 of A Schedule. If the defendants 
were really serious about their plea that 
the second suit for partition was not main- 
tainable, they would have filed an appeal 
against the decree for partition of A Sche- 
dule Items 2 to 5. But they did not file 
an appeal. It will not be to the advantage 
of the plaintiffs at all to have a trial of the 
issue framed by the learned Subordinate 
Judge that the suit is not maintainable in 
view of the allegation of the prior parti- 
tion. Certainly the plaintiffs could not 
have wanted a remand on that point. Sri 

Swamidurai, learned counsel for the 

respondent-plaintiffs before me is very 
clear that the plaintiffs did not want that 
issue. Having regard to the fact that the 
defendants who should have urged this 
lea did not get the issue framed and they 
ave not filed any appeal against the de- 
cree for partition, it is not right for the 
Court to.take upon itself the task of fram- 
ing the issue and non-suit the © plaintiffs. 
Li first reason for the remand, therefore, 
ails. 


[Prs. 5-6] 
and his heirs. It 


; As regards the second reason, 
it has to be pointed out that issue one al- 
ready framed in the suit was sufficient. 
It was .whether the B Schedule properties 
are the separate properties of the first 
plaintiff as contended by him. Exs. A-5 
and A-6 were merely final links in the 
title set up by the plaintiffs and it 
not necessary to frame any separate issue 
with regard to Exs. A-5 and A-6. If the 
plaintiffs did not examine their vendors, 
it was their own look out. That would 
not justify a remand at all. As for the 
propriety of letting additional evidence by 
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alleged in the written statement that 


was 


A.LR. 
examining the vendors, the conditions of 
Order 41, Rule 27 will have to be satis- 
fied, as pointed out in a number of deci- 
sions, for instance, Md. Akbar Khan v. 
Motai, AIR 1948 PC 86 = 1948-1 Mad 
LJ 180 = 74 Ind App 285 = ILR (1947) 
Lah 727:— 

“Order 41, Rule 28 as amended in 
Madras in 1980 says: ‘Where the Court 
from whose decree an appeal is preferred 
has disposed of the suit upon a prelimi- 
nary pout and the decree is reversed on 
appeal, or where the appellate Court in 
reversing or setting aside the decree under 
appeal considers it necessary in the inte- 
rests of justice to remand the case, the 
appellate Court may by order remand the 
case....”, 


Order 41, Rule 24 says that, where 
the evidence on record is sufficient to 
enable the appellate Court to pronounce 
judgment, the appellate Court may, after 
resettling the issues, finally determine the 
suit. Order 41, Rule 25 says that, if the 
trial Court omitted to frame or try any 
issue, the appellate Court may refer the 
same to the trial Court for taking addi- 
tional evidence. But the appeal will have 
to be finally disposed of by the appellate 
Court. Order 41; Rule 27, deals with 
reception of evidence. It has been point- 
ed out in a number of decisions by this 
Court for example Subramanian v. Kali- 
ammal, 1968-2 Mad LJ 548 and Sowdam- 
mal v. Veerammal, 1970-1 Mad LJ 205 
(where the prior decisions are referred to) 
that, where the learned District Munsif 
has considered the evidence adduced be- 
fore him and come to some conclusion, 
the appellate Court should not normally 
remand the case. It should see first whe- 
ther it cannot dispose of the case itself 
under Order 4], Rules 24, 25, 26 and 27. 
Only if it is not possible so to do and it is 
necessary in the interests of justice to remit 
the suit, remand should be resorted to. 
It is only in this way that Order 41, Rule 
23 can- be construed in harmony with 
Order 41, Rules 24 to 27. Logically it 
would have been better if the second half 
of Order 41, Rule 23 permitting a remand 
case after Order 41, Rules 24 to 27. The 
reason why it appears to have been enact- 
ed before Order 41, Rules 24 to 27 seems 
to me that, that portion of Order 41, Rule 
93 came by way of amendment in Madras 
to the parent rule in India under the Code 
as applicable to the whole of India which 
confined an order of remand only to a 
cost where the trial Court disposed of a 
suit upon a preliminary point.- In that 
state of Order 41, Rule 28, a number of 
decisions held that, where the appellate 
Court thought it fit to remand, the remand 
was in the exercise of its inherent jurisdic- 
tion under Section 151 and therefore no 
appeal lay. 


To put an end to this controversy, 
the Rule was amended in Madras in 1980. 


(1971) 
LW 


1972 


Order 41, Rule 28 second half has indi- 
cated the limits under which alone a re- 
mand is permissible and this amendment 
has to be read along with Order 41, Rules 
24 to 27. It is because the Rule Com- 
mittee. and the Legislature have thougkt it 
fit to effect the amendment to Order 41, 
Rule 28, it has happened that the second 
portion of Order 21, Rule 28 came before 
Order 41, Rules 24 to 27. It has been 
pointed out by Chandra Reddy, J. (as he 
then was) in Thirumalaisami Mudali v. 
Periasami Mudali, 1951-2 Mad LJ 582 = 
(AIR 1952 Mad 66), that, after the Madras 
Amendment of Order 41, Rule 23, there 
is no scope for the contention that there 
is inherent power of remand under Sec- 
tion 151 apart from Order 41, Rule 23. 
That is also necessarily implied in the de- 
cisions in 1968-2 Mad LJ 548 and 1970-1 
Mad LJ 205, and the decisions referred to 
therein. 


7. It will be seen that the remand 
in this case is not justified under Crder 
41, Rule 23 according to the decisions 
quoted above. Accordingly the order of 
remand is set aside. The learned Sub- 
ordinate Judge is directed to restore the 
appeal to his file and dispose of the case 
according to law. The civil miscellamreous 
appeal is allowed. The parties will bear 
their own costs in this appeal. 


Appeal allowed. 


remenen 


AIR 1972 MADRAS 319 (V 59 C 107 
SADASIVAM AND V. RAMASWAML Jj. 


P. S. Lakshmana Shah and ancther, 
Appellants v. The Commissioner for Eindu 
Religious and Charitable Endowments, 
Madras, Respondents.. 

Appeal No. 887 of 1964, D/- 28-6- 
1971, against decree of City Civil J., Mad- 
ras in O. S. No. 411 of 1960. . 

Madras Hindu Religious and Charita- 
ble Endowments Act (19 of 1951), S. 3 (9) 
-= Hereditary trustee — Selection of trus- 
tees by nomination —- No evidence of 
usage of election of trustee for lifetime —~ 
Evidence of other persons, apart from plain- 
tiff, functioning as trustees — Plaint only 
stating that trusteeship devolved by inħerit- 
ance without mentioning any usage wnder 
which trustees. were elected for lia — 
Plaintiff cannot be regarded as hereditary 
trustee. AIR 1971 SC 23863, Followed; 
1971-1 Mad LJ 422, Distinguished. 

(Para 8) 
Cases Referred: Chronological Paras 
AIR 1971 SC 2868 = (1970) 2 Mad 
LJ (SC) 58, Sambandamurti v. 
State of Madras 
1 Mad LJ 422 = 83 Mad 
720, Dy. Commr. H. R. and 
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P. S. Lakshmana v. Commr, H. R. & C. B. 


d 


[Prs. 1-2] Mad. 319 
C. E. Board v. Siddhivinayaga 
Mudaliar 
(1968) 2 Mad Lj 4l, Santhana 


Gopala Chetti v. Seetharama Chettiar 3 
AIR 1967 SC 1274 = (1967) 2 SCR 

a Govinda Menon v. Union oi 

ndia > 
ILR (1966) 2 Mad 36 = 80 Mad LW 

90, State of Madras v. Sambanda- 


murty 

(1964) S. A, No. 864 of 1964 (Mad), 
Rathnavelu Mudaliar v. Commr. 
H. R. and C. E. 

AIR 1957 Mad 758 = ILR (1957 
Mad 1084, State of Madras v. 


Ramakrishna 
(1891) ILR 14 Mad 153, Nilakandan 
‘ v. Padmanabha 
K. E. Rajagopalachari, for Appel- 
i Addl. Govt. Pleader, for Respon- 
ents. 


SADASIVAM, J.:— Appellants filed 
an application under S$. 57 (b) of the 
Madras Hindu Religious and Charitable 
Endowments Act, XIX of 1951, hereinafter 
referred to as the Act, before the Deputy 
Commissioner claiming to be the heredi- 
tary trustees of Sri Balasubramaniaswami 
temple, Narayananaicken St, | Komale- 
swaranpet, Madras-2. The learned Deputy 
Commissioner has held by his order Ex. 
B-10, that the office of the trustee of the 
suit temple is not hereditary and that the 
appellants are not hereditary trustees. The 
appellants unsuccessfully appealed to the 
Commissioner for Hindu Religious and 
Charitable Endowments, Madras, as seen 
from the order Ex. B-14. But in dismis- 
sing the appeal, the Commissioner made 
an observation that the Area Committee 
will select trustees from the members of 
the Samavamsam Bhuja Kshatriya Kulam. 
The appellants filed this suit, O. S. 411 of 
1960, on the file of the City Civil Court, 
Madras, for setting aside or cancelling the 
order of the Commissioner and to recog- 
nise their claim to the hereditary trustee- 
ship of the suit temple, to declare that 
they and other members of the Somavam- 
sam Bhuja Kshatriya Kulam or caste as a 
religious denomination exclusively own and 
conduct the affairs of the temple through 
their representatives and for an injunction 
restraining the Commissioner for Hindu 
Religious and Charitable Endowments, 
Madras, from enforcing the provisions of 
the Madras Act 22 of 1959 inclusive of 
the provisions relating to the appointment 
of trustees so as to interfere with the 
rights of the said religious denomination 
and for costs.’ 

2.. The learned YI Assistant 
Judge, City Civil Court, Madras, negatived 
the claim of the appellants that they are 
the hereditary trustees of the suit temple. 
He, however, found that the suit temple 
was a denominational one, having been 
established by the prope of Somavamsam 
Bhuja Kshatriya Kulam who hailed from 


$20 Mad. = [Prs. 2-5] 


Dd a and settled down in Chintadripet 
and Triplicane, Madras, and founded the 
suit temple solely for their benefit, but 
refused to grant a declaration to that 

ect, as no notice was given under S. 80, 
C.P.C. In the result, he dismissed the suit 
with costs and the plaintiffs have prefer- 
red this- appeal. l 


3. We have already referred to 
the fact that the appellants filed an appli- 
cation before the Deputy | Commissioner, 
Hindu Religious and Charitable Endow- 
ments, only under S. _57 (b) of the Act, 
and not under S. 57 (a) of the Act as to 
whether the temple is a religious institu- 
tion within the meaning of S. 6 (15) of 
the Act. No notice under Section 80, 
C.P.C. is required in respect of statutory 
suit to set aside or cancel the order of the 
Commissioner under the provisions of the 
Act. Even assuming that such a statutory 
suit could be combined with a suit in 
which the applicability of the Act to the 
suit temple is challenged, the requirements 
of the valid institution of the later suit 
should be complied with. Relying on the 
decision in Govinda Menon v. Union of 
India, AIR 1967 SC 1274, this Court has 
in Santhana Gopala Chetti v. Seetharama 
Chettiar, 1968-2 Mad LJ 41 and in the 
subsequent ‘unreported decision in S. A. 
No. 864 of 1964 (Mad) — Rathnavelu 
Mudaliar v. Commr., H. R. and C. E. — 
held that the Commissioner of the Madras 
Hindu Religious and Charitable Endow- 
ments, while functioning under the provi- 
sions of Act XXII of 1959, functions only 
as a public officer or Government servant, 
and as such the provisions contained in 
Section 80, C.P.C. will apply to him. In 
view of these decisions Sri K. E. Raja- 
gopalachari the learned advocate for the 
appellants, did not question the correct- 
ness of the decision of the trial Court that 
notice under Section 80, C.P.C. is neces- 
sary and he confined his arguments in this 
appeal solely to the question whether the 
appe onig are the hereditary trustees of 
the suit temple. 


us institution as defined in Section 6 

of the Act includes three types of cases, 
namely, (i) succession to the office of 
trusteeship devolving by hereditary right, 
(ii) succession to such office being e u 
ed by usage and (ii) succession being spe- 
cifically provided for by the founder pro- 
vided the scheme of such succession is still 
in force. The contention of Sri K. E. Raja- 
gopalachari is that the succession to’ the 
ollice of trusteeship of the suit temple is 
regulated by usage. In paragraph 3 of 
plaint, ‘it is stated that Sri Balasubramania- 
. swami temple was founded about 100 
years ago by the members of a section of 
a community called Somavamsam  Bhuja 
Kshatriya Kulam, by donations ‘raised from 
among them by the ancestors of the plain- 


4. A hereditary trustee of a reli 


P. S. Lakshmana v. 


Commr., H. R.-& C. E. A.L R. 


tiffs whose families also belong to the said 
community and that ever since the foun- 
dation of the temple, the same is managed 
by the members of these two families. It 
is stated in the same paragraph that Chen- 
galraya Shah, the grandfather of the first 
plaintiff, was the trustee from about 1888 
to 1988 and his son Subramania Shah, who 
succeeded him, managed till his death in 
1951 and that his son Lakshmana Shah, 
the first plaintiff, has been managing. the 
temple after the death of his father. It 
is stated in the same paragraph that simi- 
larly the second plaintifs father Baba 
Shah was trustee from 1889 to 1956 when 
he died and that from then, the second 
plaintiff has been in joint management 
with the first plaintiff. In paragraph 7 
of the plaint it is stated that the Commis- 
sioner should have held that the plaintiffs 
are hereditary trustees according to the 
definition given in the Act. In paragraph 
8 of the plaint it is stated that the temple 
is founded and managed by a section of 
the Somavamsam' Bhuja Kshatriya com- 
munity and that the members of the com- 
munity have been functioning as trustees 
from time to time according to well defin- 
ed usage. But it is not stated as to what 
the usage is. In the application Ex. B-L 
to the Deputy Commissioner it is stated 
that ever since the inception of the temple 
about 100 years ago, the pipers of the 
temple have been managed hereditarily by 
the members of their family who are called 
Somavamsam Bhuja Kshatriya Kulam and 
that this is the usage in the community 
which maintains the temple. When we 
questioned Sri K. E. Rajagopalachari as 
to the nature of the usage, he stated that 
the members of the community used to 
elect the trustees and that the persons so 
elected held the office during’ their life- 
time. But it is significant to note that 
there is no plea or evidence in this case 
that the trustees of the suit temple were 
elected by the members of the Somavam- 
sam Bhuja Kshatriya community, or that 
the persons so elected held the office dur- 
ing their lifetime. In fact, this contention 
has evidently been put forward in order to 
sustain the claim of hereditary trusteeship 
in conformity with the decisions of this 
Court. , i 
5. In State of Madras v. 
krishna, ILR (1957) Mad 1084 = 


Rama- 
(AIR 


. 1957 Mad 758) the question whether a 


trustee elected by usage could be regarded 
as a hereditary trustee was considered. It 
appears from the decision that succession 
to an office of trustee by election may we 
be comprehended’ by Section 6 (9) of the 
Act. But the following passage in that 
{udgment: clearly indicates that where the 
office of trustees by election can be held 
for a term of years though by usage, it | 
could not possibly be’ brought within the 
urview of the. word ‘succession to here- 
itary right. of trusteeship’ regulated by the 


usage: 


Though the above 
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“Tt appears to us to be singularly in- 
appropriate to say that there is a suces- 
sion of A’s office to another when on the 
efflux of the period for which A was ap- 
pointed, there is a vacancy and B is elect- 
ed to that vacancy. It is 
that for that vacancy A himself might be 
re-elected ‘because a retiring trustee is eli- 

ible for re-election. The possibility o= A 
eing the successor of A himself is not 
merely an anomaly, it is an impossible 
legal position. No man can succeed to his 
own office.” 


observation is obiter, 
it has been cited with approval by a Bench 
of this Court in State of Madras v. fam- 
bandamurty, ILR (1966) 2 Mad 86 and 
by the Supreme Court in the appeal from 
the decision: as reported in Sambandamurti 
v. State of Madras, 1970-2 Mad LJ [SC) 
58 = (AIR 1971 SC 2868). It appears 
from the decision in ILR (1966) 2 Mad 36 
that the Advocates for the trustees urged 
that the election to the office of trustee 
was regulated by usage and if that fell 
within the ambit of succession, there was 
no reason to limit its scope to election to 
an office held for life and not for a period 
of years. On the same basis it is urged 
in this case that.there is usage in the suit 
temple under which the trustees are elect- 
ed for life by the members of Somavam- 
sam Bhuja Kshatriya community. But, as 
already pointed out, there is no plea or 
evidence in support of this attractive legal 
contention. 


6. Sri K. E. Rajagopalachari relied 


on the decision in Nilakandan v. Palma- ' 


nabha, (1891) ILR 14 Mad _ 153, 162, 
where it has been held that when two per- 
sons have been in joint management for 
more than 40 years, the presumption is 
that they have a joint tight of management. 
But the quéstion in this case is not whe- 
ther the plaintiffs and their ancestors have 
been functioning as joint trustees, but whe- 
ther the plaintiffs are the hereditary trus- 
tees within the meaning of Section € (9) 
of the Act. Sri K. E. Rajagopalachari reli- 
ed on the decision in Dy. Commr., E. R. 
and C. E. Board v. Siddhivinayaga Muda- 


- Ear, 1971-2 Mad LJ 422, to which ome of 


us was a party. But it is clear from the 
decision in that case that succession te the 
trusteeship of the temples in that case de- 
volved by ‘hereditary right, that the Sen- 
gunthar community acquired prescr-ptive 
title to manage the temples by long asage 
from 1900, that the Nattamaikars of the 
said Sengunthar community have been 
functioning as hereditary trustees and that 
the claim of the’ plaintiffs in that case as 
hereditary trustees in the said circunsstan- 
ces could be upheld. We shall procezd -to 
consider the evidence in this case to find 
out whether the appellants have by - long 
usage acquired rights to hereditary trustees 
of the suit temple. - 
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Daa We have already referred to the 
fact that there is no clear plea as to the 
usage claimed by the appellants. It is 
not clear either from the pleadings or the 
evidence in this case as to how Chengal- 
raya Shah, the andfather of the first 


plaintiff, became the first trustee in 1888 


and the second plaintiffs father Baba Shah 
became a trustee only from 1889. Accord- 
ing to the averments in paragraph 3 of the 
laint, the trusteeship vested in the two 
amilies ever since the inception of the 
temple. The appellants examined them- 
selves before the Deputy. Commissioner. 
The first appellant P. S. Lakshmana Shah 
stated in his evidence before the Deputy 
Commissioner that his . grandfather Chen- 
paraya Shah and Baba Shah were original- 
y .the trustees, that his father became a 
trustee in 1938 after the death of Chengal- 
raya Shah and that- he became a trustee 
in 1951 after his fathers death. He stated 
that after the death of Baba Shah in 1956, 
the second appellant Thulasi Shah became 
a trustee. In cross-examination he stated 
that the community people used to nomi- 
nate the trustees from his family and the 
family of the second appellant. The second 
appellant Thulasi Shah also gave similar 
evidence before the Deputy Commissioner. 
Even in chief-examination he stated that 
is community people -.used to nominate 
the trustees. In cross-examination he stat- 
ed that in 1988 and in 1951 when Subra- 
mania Shah and Lakshmana Shah became 
trustees, the community people- asked them 
to function as trustees. 


8. The appellants examined them- 
selves and one Kuppu Shah as witnesses 
in the suit’ P.W. 1 Thulasi Shah deposed 
that the temple is 60 years old and that 
the founders were Chengalraya Shah and 
Baba Shah. He stated that after the death 
of his father Baba Shah, he succeeded as 
trustee. He stated that Subramania Sheh 
succeeded to the trusteeship of the suit 
temple after the death of his father, Chen- 
galraya Shah, and that the first plaintiff. 
succeeded his father Subramania Shah. In 
his chief-examination he stated that except 
the two families of himself and the other 
plaintiff, no others have any right to 
manage the temple and that these two 
families alone were in management from 
its inception. But he admitted in cross- 
examination that in the statement Ex. B-7 
given by one Sambandam Mudaliar before 
the Inspector, Hindu Religious and Charit- 
able Endowments, in support of the plain- 
tiffs case, it has been stated that Chengal- 
raya Shah and Baba Shah were the chief 
Dharmakarthas in whose hands the affairs 
of the temple were vested by a committee 
of nine community members. Even in 
chief-examination he stated that when there 
were disputes with Musalamans, the two 
trustees co-opted three others and filed 
suits. Ex. A-l is the certified copy of the 
judgment in O. S. 484 of 1918, on the file 
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of this Court, and Ex. A-I is a certified 
copy of the decree relating to that judg- 
ment. It is clear from these documents 
that Chengalraya Shah and Baba Shah and 
three other persons have been described as 
trustees and Dharmakarthas of Sri Bala- 
subramaniaswami temple. It is not possi- 
ble to accept the explanation of P.W. 1 
that in order to strengthen the case, three 
` sharers were co-opted as trustees. Exs. A-3 
and A-4 are endowments in favour of. the 
suit temple and they mention Baka ‘Shah 
and some others as trustee. The rame of 
Chengalraya Shah does not find a place in 
either of these documents.. It is no doubt 
possible to explain these documents as re- 
lating to specific endowments. But Exs. 
A-5 to A-7 are sale deeds in favour of the 


temple represented by not only Chengal. 


raya Shah and Baba Shah, but also six 
or seven others. The explanation of P.W. 
l is that others were only nominally added. 
P.W. 2 Lakshmana Shah, the first plaintiff 
in the suit, gave evidence that he and 
.W, 1 were hereditary trustees. In cross- 
examination he stated that his community 
people used ta assemble and nominate only 
members of the families of the plaintiff as 
trustees, but he pleaded ignorance about 
such nomination in the earlier days. The 
evidence of F.W. 3 Kuppu Shah is that 
the two trustees of the suit temple are 
hereditary trustees, that he knew their 
forefathers and that they were not nomi- 
{nated by his community. Thus 
dence is conflicting as to the mode in 
which the members of the community hap- 
pened to manage the suit temple as trus- 
tees. It appears from paragraph 8 of the 
pan that the trusteeship devolved by in- 
eritance from father to son on two per- 
sons jointly. But there is evidence to the 
effect that the selection of the trustees was 
by nomination. The several documents re- 
ferred to by us show that apart from the 






trustees 


the foregoing rea- 

sons, we see no reason to differ from the 

finding of the trial Judge that the appel- 

lants are not the hereditary trustees of the 
it temple. 


9, It is really unnecessary for us 
to go into the question whether the suit 
temple is a denominational temple. It is 
clear from the evidence in this case that 
the temple has been managed only by 
members of the Somavamsam Bhuja Ksha- 
triya Kulam and that no member outside 
the said community has made any endow- 
ment to the temple. The Commissioner for 
Hindu Religious and Charitable Endow- 
ments has in his order Ex. B-14 made an 
observation that the Area Committees will 


Abdul Sathar v. Abdul Lateef (Ganesan J.) 


the evi- . 


A.I. R. 


select trustees for the suit temple from the 
members of Somavamsam Bhuja Kshatriya 


.Kulam and we entirely agree with the same 


as sufficiently protecting the claims of the 
community. 


10. The decree and judgment of 


the trial Court are confirmed and the ap- 


peal is dismissed with costs. ° 
Appeal dismissed, 
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GANESAN, J. 


Abdul Sathar Sahib and another, Ap- 
ellants v. Abdul Lateef Sahib, Respon- 


ent. 


A. A. A. O. No. 38 of 1969, D/- 
21-6-1971, against order of Dist. J., South. 
Arcot, Cuddalore, D/- 8-12-1967. 


Limitation Act (1908), Art. 182 (4) — 
For an application for execution of final 
decree which has been amended, three 
years start from date of amendment, even 
if amendment has been made after the de- 
cree has become time barred. (Para 7) 


Words of Art. 182 (4) have to be 
given their plain meaning. In view of the 
use of the word amendment in the Article, 
it is immaterial that the amendment has 
been made not at the instance of the party 
seeking execution at a later stage. 

(Paras 5, 6, 7) 


Cases Referred: Chronological. Paras 


AIR 1965 Mad 45 = 77 Mad LW 
404, Mohd. Ismail v. Fathma Bivi 7 
AIR 1953 Mad 1007 = (1952) 2 Mad 
LJ 665, Venkata Reddayya v. Kon- 
dala Rao 7 
AIR 1940 Mad 127 = (1940) 1 Mad 
LJ 235 (FB), Ramachandra Rao v. 
Parasuramayya ~ 
AIR 1985 Mad 97 = 67 Mad LJ 904 
Lakshmikanta Rao v. Ramayya 
AIR 1933 Mad 515 = 64 Mad LJ 
251, Ahmed Kutti vy. Kottakkat 
Kuttu 
AIR 1932 PC 165 = 59 Ind Ap 
283, Nagendranath Dey y. Suresh 
Chandra Dey 6 


P. Raghaviah, for Appellants; P,> 8S. 
Ramachandran, for Resocadcae 


. JUDGMENT :— The execution appli- 
cation out of which this appeal arises was 
filed by Abdul Lateef Sahi the first de- 
fendant in O. S. No. 54 of 1949 on the 
file of the Cuddalore Sub-Court under 
Order 21, Rule 35, C. P. Code for delivery 
of property as per terms of the decree 
against the appellants and some others. 

2. The final decree in the suit 
which was passed on 6-10-1958 was actu- 
ally engrossed on non-judicial stamp papers 
only on 2-8-1960. The fortyfifth defendant 
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in the suit who had purchased item No. 77 
in execution of a decree against the second 
defendant Abdul Sahib (the first appellant 
herein) filed an application for amendin 
the final decree praying for allotment o 
that item to him instead of the first appel- 
lant herein. The amendment was allowed 
by the learned Subordinate Judge on 25- 
10-1962. 


3. E. P. No. 48 of 1965 was sled 
by the first defendant respondent herein 
on 12th July, 1965 for delivery of the pro- 
perties that were allotted to his share in 
the final decree. 


4, The appellants contend that the 
execution application is barred by limita- 
tion; and the plea is resisted on the grcund 
that the amendment ordered in favour of 
the fortyfifth: defendant will enure in fav- 
our of the respondent herein. I am satis- 
fied that the respondent must succeed. 


5. Art. 182 (4) of the old Lirita- 
tion Act (1908) states that where a decree 
had been amended, the date of amendment 
would be the starting point of limitetion 
for calculating the period of three years 
available for executing the decree. In 
Lakshmikanta Rao v. Ramayya, AIR 1935 
Mad 97, a Division Bench of this Court has 
upheld the respondent’s contention, Mold- 
ing that the words of Art. 182 (4) -nust 
be given their plain meaning that for an 
application for execution of a final decree 
which has been amended, three years’ limi- 
tation starts from the date of amendrient, 
that in such execution it is not open ta the 
judgment-debtor to contend that the exe- 
cution is time barred on the ground that 
the earlier final decree was time barred on 
the date of application for amendmert or 
that the amen 
that these are matters which have to be 
dealt with by the Court to which the ap- 
lication for amendment is made.. The 
earned Judges purported to give the words 
of Art. 182 (4) their plain meaning follow- 
_ ing the principle of construction laid down 
by the Privy Council in Nagendranath Dey 
v. Suresh Chandra Dey, AIR 1982 PC 165 
and differed from the decision of Madha- 
van Nair, J. in Ahmed Kutti v. Kofittakat 
Kuttu,- AIR 1933 Mad 815, observing that 
the learned Judge has not while construing 
the section kept in mind the decisior. of 
the Privy Council cited above. 


6. In Ramachandra Rao v. Perasu- 
ramayya, AIR 1940 Mad 127 (FB) the 
effect of the amendment of the decree 
came up for consideration vis-a-vis Sec. 48, 
C. P. Code and the Full Bench held that 
an amendment of a decree to bring it in 
accordance with the judgment does pot 
have the effect of starting a fresh period 
of limitation on the ground that Art. 182 
has clearly left the provisions of Sectioa 48, 
C.P.C. untouched. It is true that the 
learned Chief Justice had observed im the 
course of his judgment that “a correction 
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ent was not necessary and. 


[Prs. 1-2] 


made in a time-barred decree leaves the 
decree still time-barred”; but in my view 
that observation must be read in the con- 
text in which it appears and it will be 
plain that the observation was meant only 
to cover a case of an amendment made 
beyond the 12 years period prescribed by 
Section 48, C. P. Code. The observations 
of the learned Chief Justice and Krishna- 
swami Aiyangar, J. found in their judg- 


. ments tend to support the view that a 


fresh period of limitation will enure for a 
decree-holder or any person entitled to 
execute the decree from the date of am- 
endment even if the amendment has been 
made after the decree had become time- 
barred. 

: The same view has been taken 
by this Court in Venkata Reddayya v. Kon- 
dala Rao, AIR 1953 Mad 1007 and recent- 
ly by Ramamurti, J. in Mohammed Ismail 
v. Fathma Bivi, ATR 1965 Mad 45 and I 
pil gate agree with these decisions, 
and I would lke to add in view of the 
use of the word amendment in the Article 
that it is immaterial that the amendment 
was made not at the instance of the party 
seeking execution at a later stage. 

8. The appeal is without any merit 
and is therefore dismissed with costs. 


Leave refused. 
Appeal dismissed. 





AIR 1972 MADRAS 828 (V 59 C 109) 
KAILASAM, J. 


A. B. Lobo, Petitioner v. Fateh Khan 
by power of attorney agent, Respondent. 


Civil Revn. Petn. No. 1401 of 1969, - 
D/- 17-6-1971 to revise the order of S. C. 
C. Madras, D/- 19-7-1969. 

Foreign Exchange Regulation Act 
(1947), S. 5 (1) (a) and (c) — No payment 
can be made to the decree-holder who is a 
foreigner without the permission from the 
Reserve Bank of India. 

The first part of the preamble clearly 
shows that the object of the enactment was 
to regulate payments also. It cannot be 
said that S. 5 is beyond the scope of the 
preamble. It is for the decree-holder to 
satisfy the several requirements of the 
Act before he seeks to execute the decree, 

(Paras 2, 8) 

ORDER: In this civil revision petition 
against the order of execution directed 
against the defendant judgment-debtor, 
Miss O. K. Sridevi, learned counsel, sub- 
mits that no payment can be made to the 
decree-holder who is a foreigner. - This 
point is well taken and has to be accepted. 

2. In the counter-affidavit filed by 
the judgment-debtor, it is stated: 

I submit that the decree-holder 
Fateh Khan has left for Pakistan about 
three years back and that he has not ob- 
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tained any permit from the Reserve Bank 
3 India for realising the money due to 
m” . 


The decree-holder has not filed any affida- 
vit to controvert this statement. It is also 
clear that the decree-holder is not now a 
resident and he is a Pathan —— according to 
the defendant, a foreigner. If the conten- 
tion of the cecree-holder is that he is an 
Indian national, he ought to have filed an 
affidavit or let in evidence to that effect. 
In the record as it stands, the | allegation 
by the judgment-debtor has not been con- 
troverted. The power of attorney agent 
generally denies the. allegation and his 
statement is of no value. 
clauses (a) and (c) of the Foreign Ex- 
change Regulation Act (VII of 1947) are 
clear that no payment shall be made to or 
for the credit of .any person resident out- 
side India or made to or for the credit of 
any person by order or on 
- person residert outside India, without the 
permission from the Reserve Bank of India. 
The learned counsel for the respondent 
submitted that the Foreign Exchange Re- 
gulation Act-is applicable only to payment 
of moneys outside India, and not for pay- 
ment in India to a foreigner or a citizen. 
I am unable'to accept the contention, for 
Section 5 does not permit such interpreta- 
tion. The learned counsel also referred to 
the preamble of the Act, wherein it~is 
provided that the aim of the Act is for pro- 
viding for the regulation of certain pay- 
ments, dealings in foreign exchange and 
securities and the import and export of 
currency and bullion. The first part of the 
preamble clearly shows that the- okject of 
the enactment was to regulate payments 
also. It cannot be said that Section 5 is 
beyond the scope. of the preamble, I ac- 
cept the objection raised by the judgment- 
debtor to the payment of the decree 
amount tothe deeree Kolder or his power 
of attomey agent. I allow the petition 
with costs. 


3. It is for the decree-holder to 
satisfy the several requirements of the 
Foreign Exchange Regulation Act before 
he seeks to execute the decree. 

Petition allowed. 
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have no reference to interest that may ac- 
crue in future. (Para 3) 


(B) Registration Act (1908), S. 17 (1) 
(b) — Subsequent document, varying inte- 
rest allowed in mortgage deed — When 
registrable. i , 

Immediately after a mortgage deed 
which allowed interest, a fresh document 
was executed saying that though morgage 
deed allowed interest no interest would be 
charged. The question was if the subse- 
quent deed was compulsorily registrable. 


Held, as the subsequent document wag 
immediately executed after the mortgage 
deed on the same date it must be taken as 
simultaneously executed. Such deed limits 


‘the interest in the mortgaged property but 


having been immediately executed the 
value of the interest limited was zero and 
as such the subsequent deed was not com- 
pulsorily registrable. (1877-78) ILR 2 Bom 
353 and (1883) ILR 5 All 447 (FB) and 
(1900) ILR 28 Mad 105, Relied on; AIR 


1971 SC 751, Distinguished. Case law dis- 
cussed, ae (Para 19) 
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(1912) ILR 89 Cal 284 = 14 Cal 
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(1910) ILR 37 Cal 298 = 10 Cal L} 
570, Durga Prasad Singh v. Rajen- 
dra Narain Bagchi 12 
(1909) ILR 86 Cal 198 = 5 Cal L] ` 
611, Gurdeo Singh v. Chandrika 


ing . 16 
(1900) TLR 23 Mad 105, Kunhi Amma 
v. med Haji 
(1883) ILR 5 All 447 = 1888 All 
WN 87 (FB), Habibullah v. Nak- 
ched Rai . 1 - 
(1877-78) ILR 2 Bom 8538, Nana Bin 
Lakshman v. Anant Babaji: 9, 19 
T. V. Balakrishnan, ~ for Appellants; 
T. Vadivel, for Respondent. 
JUDGMENT :— Though the value 


involved in this second appeal is a very 
small one, yet it raises an interesting ques- 
tion of law. Defendants 1 and 2 in O. S. 


. 44l of 1965 on the file of the Court of 


the District Munsif, Arni, who failed before 
the trial Court as well as the first appel- 
late Court are the appellants before this 
Court. The admitted facts -are as follows: 
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2. The first appellant ` herein was 
having some dealings in javuli with the 
respondent herein. In the course of such 
dealings, a sum of Rs. 700.was due by ‘he 
first appellant to the respondent herein. 
In view of the fact that the: amount was 
standing unsecured, the respondent wanted 
to have the same secured, under a mort- 
gage, but the subject-matter of the mort- 
gage belonged to both the appellants. Con- 
sequently, on 1-11-1955, the parties encer- 
ed into an arrangement consisting of exe- 
cution of a mortgage deed by the appel- 
lants herein in favour of the responcent 
herein, as evidenced by Ex. A-1 and exe- 
cution of a counter-part varthamanam let- 
ter by the respondent herein in favour of 
the appellants, herein, as evidenced by 
Ex. B-I. On that date, the respondent, in 
addition to the' sum of Rs. 700 already 
due by the first appellant to him, paid a 
sum of Rs. 300 to both the appellants and 
got the mortgage deed Ex, A-l_ execıited 
y the appellants for a sum of Rs. 1300 
payable with interest at 6 per cent per 
annum. Under Ex. B-l, the respondent 
informed the appellants that though the 
mortgage deed mentioned that interest at 
6 per cent per annum was payable on the 
principal amount of Rs. 1000 since the 
major portion of the principal amount 
formed part of the balance due on Ceal- 
ings between the parties, he would not 
claim any interest and the mortgage would 
stand discharged if the principal sum of 
Rs. 1000 was paid by the appellants to 
the respondent herein. The mortgage dzed, 
Ex. A-I, though dated 1-11-1955, -was 
registered only on 25-11-1955. Subsequently 
the appellants herein transferred their in- 
terest in the mortgaged property in favour 
of defendants 3 to 5, imposing an ob iga- 
tion on them to discharge the mortgage. 
Thereafter, the present suit was instituted 
by the respondent herein, for recovery bof a 
‘sum of Rs. 1597-50 from the appellants 
as well as defendants 3 to 5, ie said 
amount consisting of the principal amount 
of Rs, 1000 and interest of Rs. 597-50 
from 1-11-1955 onwards. On 4-1-1966, 
the respondent made an endorsement that 
a sum of Rs. 1000 was paid to him ott of 
Court by defendants 3 to 5. -© The appel- 
lants herein in their written statement ad- 
mitted the. execution of the mortzage 
deed, Ex. A-l, but contended that in view 
of the understanding between the paties, 
as evidenced by Ex. B-l, no interest was 
payable and even before “he institution of 
the suit, as soon as notice was received 
from the respondent herein, the appellants 
had intimated defendants 3 to 5 to 
the principal amount of Rs. 1000 immedi- 
ately to the respondent herein. Since 


the pricinpal amount of Rs. 1000 was re- 
ceived by the plaintiff (respondent herein) 
the only question that had to be consider- 
ed by the learned District Munsif was 
whether the respondent was entitled to any 
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interest as provided for in Ex. A-l. He 
came to the conclusion that since Ex. B-1 
was not registered, it could not prevail 
against the registered document Ex. A-l 
and therefore the respondent was entitled 
to interest, with the result on 27-7-1966, 
he decreed the suit for Rs. 597-50, With 
regard to costs, he came to the conclusion 
that having regard to the fact that the 
principal amount had been paid, it was a 
fit case in which the respondent-plaintiff 
could be awarded half costs and accord- 
ingly awarded half costs. As against this 
judgment and decree of the learned Dis- 
trict Munsif, the appellants herein prefer- 
red an appeal to the learned District 
udge of North Arcot .at Vellore. The 
earned District Judge on 18-7-1967, dis- 
missed the appeal, A. S. 341 of 1966 
agreeing with the conclusion of the learned 
District Munsif. There was cross-objection 
by the respondent herein contending that 
he was entitled to full costs. | The said 
cross-objection was also dismissed by 
learned District Judge. Hence the present 
second appeal by defendants 1 and 2 in 
the suit and the cross-objections by the 
plaintiff in the suit. 

3. As I have pointed out already, 
as far as the second appeal is concerned, 
the sole question for consideration is, whe- 
ther ‘the respondent is entitled to interest 
at the rate of six per cent per annum on 
the principal amount of Rs. 1000 as pro- 
vided for in the mortgage deed Ex. A-l. 
Both the Courts below relied on the deci- 
sion of the Supreme Court in Kashinath 
Bhaskar Datar v. Bhaskar Vishweshwar 
AIR 1952 SC 153, for coming to the con- 
clusion that any agreement between the 
mortgagor and the mortgagee with regard 
to change of rate of interest as originally 
provided for in the mortgage deed would 
attract S. 17 (1) (b) of the Indian Regis- 
tration Act and therefore would require 
registration. Before the learned District 
Judge two points were urged on behalf of 
the appellants herein. One was that the 
Supreme Court judgment dealt with an 
agreement subsequent to the mortgage 
deed under which interest already accrued 
was given up, and therefore, that decision 
had no application to the present case 
where Ex. B-1 was contemporaneous with 
Ex. A-l. The second point was that the 
giving up of interest under Ex. B-1 was 
with reference to future interest that was 
yet to accrue and therefore that will ‘not 
fall within the scope of S. 17 (D) (b) of 
the Registration Act. The learned District 
Judge rejected both these - contentions. 
With regard to the first contention, the 
learned District Judge pointed out that the 
very language of Ex. B-l showed that it 
was executed after Ex. A-1 was executed 
and therefore it was a subsequent agree- 
ment. With. regard to the second conten- 
tion, the learned District Judge relied on 
the use of the expression, “whether in pre- 
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sent or in future” in S. 17 (1) (b) of the 
Registration Act and came to the conclu- 
sion that such an expression would com- 
prehend the giving up of future interest 
as well. I do not have the slightest hesi- 
tation in coming to the conclusion that the 


learned District Judge was wrong on both. 


these conclusions. As I have pointed out 
already, Exs. A-1 and B-1 came into exist- 
ence simultaneously as forming part of one 
and the same transaction.’ The circum- 
stances under which they came into - eéxist- 
ence, I have already given in detail. A 
sum of Rs. 700 was Tae by the first ap- 
pellant alone to the respondent herein, by 
virtue of the business deales they had 
previously and that was an unsecured. loan. 
The respondent wanted to have the same 
secured by obtaining a mortgage from both 
the appellants to whom alone the property 
belonged. It is only for the purpose of 
inducing both the appellants to ‘execute a 
mortgage in respect of their property in 
favour of the respondent herein, the res- 
ondent executed Ex, B-1 on the same 
ate. Ex. B-l itself describes as “Adamana 


Pattirattin Edinedai Vartamana letter.” 
(Original in Tamil transliterated —- Ed. 
In his evidence also the respondent has 


admitted that Ex. B-1 was a counter-part 
executed by him. Therefore, it is indis- 
putable that Exs. A-I and B-1 formed part 
of the same transaction and were brought 
into existence at the same time. From the 
very nature of the case, one document had 
to be written up first before the other 
could be written up. Therefore, from the 
sequence alone, it cannot be contended 
that the mortgage document Ex. A-l hav- 
ing been written up first and the vartha- 
manam letter Ex. B-l, having been written 
up later, at the same time and on the same 
date, Ex- B-1 can be considered to be a 
subsequent agreement to vary the rate of 
interest provided for in Ex. A-l. Equally 
with regard to the second contention, the 
learned District Judge failed to note 
well-settled interpretation put up où the 
words “in present or in future” in S. 17 
(1) (b) of the Registration Act. This is 
what is stated in Mullah’s Commentary on 
the Indian Registration Act VIIth Edn. at 
page 36: l l 

“The words ‘in present or in future’ 
were first inserted in Act 80 of 1866. The 


words ‘in future’ have reference to estates 
in remainder or in reversion, or to estates 


. otherwise deferred in enjoyment”. 


In view of this, it is impossible to agree 
with the learned District Judge that the 
words “in future” have reference to interest 
on principal amount that may accrue in 
future. Consequently, both the reasons 
given by the learned District Judge for 
rejecting the case of the appellants herein 
are not sound. 

4, Nonetheless, the principal ques- 
tion remains, namely, whether Ex. B-l re- 
quires registration and whether for want of 


the | 


' evidence. 
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registration it is inadmissible in evidence or 
not. For the purpose of deciding this 
question, it is necessary to refer to the 
actual provision. contained in the Indian 
Registration Act as well as the leading 


.decision of the Supreme Court on 


point. - 
5. Section 17 (1) of the Registra- 
ae Act, so far as is relevant, is as fol- 
OWS: 


“17 (1). The following documents 
shall be registered, if the property to which 
they relate is situate in a district in which, 
and if they have been executed on or after - 
the date on which, Act’ XVI of 1864, or 
the Indian Registration Act, 1866, or the 


Indian Registration Act, 1871 or the Indian 


Registration Act, 1877 or this Act came 
or.comes into force, namely ...... (b) 
other non-testamentary instruments which 
purport or operate to create, de- 


clare, assign, limit or extinguish whe- 
ther in present or in future, any right, title 
or interest whether vested or contingent, 
of the value of one hundred rupees .and 


. upwards, to or in immoveable property.” 


Section 49 of the same Act states that no 
document required by S. 17 or by any pro- 
vision of the Transter of Property Act, 
1882, to be registered shall affect any im- 
movable property comprised therein, or 
confer any power to adopt, or be received 
as evidence of any transaction - affecting 
such property or conferring such power, 
unless it has been registered. 


6. It has been well settled that in 
construing these provisions of the Act, the 
following rules must be observed. 


“The strictest construction should be 
placed on the prohibitory and penal sec- 
tions of the Registration Act which impose 
serious disqualifications for .non-observance 
of registration. S. 17 of the Act, being a 
disabling section, must be construed strict- 
ly. Unless a` document is clearly brought 
within the purview of S. 17, its non-regis- 
tration is no bar to its being admitted in 
If there is any doubt on the 
subject, the benefit of the doubt must be 
given to the person who wants the Court 
to receive the document in evidence; and 
so in spite of the rule of strict construction 
there is a point at which it is unnecessary 
to multiply technicalities. The criterion 
for purposes of registration ‘is what is 
expressed on the face of the document, 
not what incidents may be annexed by 
custom to a grant of the kind”. (Mulla’s 
Commentary on the Indian Registration 
Act, 7th Edn. page 28). 


re Bearing these principles in 


‘mind, what we have to see with: reference 


to Section 17 (1) (b) of the Registration 
Act is: (1) that there must be a non-testa- 
mentary instrument; (2) that instrument 
must purport or operate to create, declare, 
assign, limit or extinguish, whether in pre- 
sent or in future, any right, title or ia- 
terest, whether vested or contingent, to or 


ra 
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' value of interest ‘limited’ by Ex. B-l. 
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in immoveable property and (3) that the 
right, title & interest must be of the value 
of Rs. 100 and upwards. A reading of the 
section itself makes it absolutely clear that 
the value that is contemplated for pur- 
poses of registration is not the value of the 
immoveable property, but the value of 
right, title and interest which is created, 
assigned, limited, or extinguished in or to 
the said immoveable property. Comse- 
quently, what we have to see with refer- 
ence to Ex. B-l is, first whether it comes 
within the scope of S. 17 (1) (b) of the 
Registration Act at all, with refer- 
ence to- its character and secondly whe- 
ther the interest limited or extinguishec is 
of the value of Rs. 100 and upwards. As 
far as the character of the documen: is 
concerned, the decision of the Supreme 
Court is clear on this point. Approving 
the judgment of the Rangoon High Court 
in U. Po. Thin v. Official Assignee, AIR 


1988 Rang 285, the Supreme Court in 
AIR 1952 SC 158, stated as follows: 
“One part of the ‘interest’ whicna a 


mortgagee has in mortgaged property is 
the right to receive interest at a certain 
rate when the document provides for in- 
terest. If that rate is varied, whether to 
his advantage or otherwise, then, in our 
judgment, his ‘interest’? in the propert~ is 
affected. If the subsequent agreement 
substitutes a higher rate, then to the extent 
of the difference it ‘creates’ a fresh ‘interest’ 
which was not there before. If the rate 
is lowered, then his original “interes? is 
limited.” 

Therefore, a variation of the rate of in- 
terest provided for in the original mortzage 
deed by a subsequent dociment will kring 
the document within the scope of S 17 
(1) (b) of the Registration Act, as far as 
its character is concerned. 


8. Consequently, it can be said 
that Ex. B-l in so far as it provides for 
non-payment of interest, contrary to what 
is provided for in Ex. A-l, “limits” the 
“interest” in the immoveable property creat- 
ed by Ex. A-l. Nonetheless th 
still remains as to what exactly is ae 
mittedly Ex. B-l1 was executed on the 
same date as Ex. A-] and therefore ai the 
time when Ex. B-1 was executed no in- 
terest has actually accrued and therefore 
the giving up of interest cannot be sad to 
“limit” the “interest” in immoveable pro- 
leerned 
counsel for the appellants, in this comtext, 
drew my attention to several decisions of 
this court holding that in considering whe- 
ther a mortgage document should be vegis- 
tered or not, with referenze to Section 17 
(1) (b) of the Registration Act, it is the 
principal amount secured that has to be 
taken into account and not the inerest 
that will accrue in future. As a matter 
of fact as far as this particular pofat is 
concerned, it is not even necessary ta rely 
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upon Section 17 (1) (b) of the Registra- 
tion Act, because the same is provided for 
in the Transfer of Property Act itself in 


‘Section 59 thereof, where it is stated— 


“Where the principal. money secured 
is one hundred rupees or upwards a mort- 
gage other than a mortgage by deposit of 
title deeds can be effected only by a regis- 
tered instrument signed by the mortgagor 
and attested by at least two witnesses.” 
This result follows from the provisions of 
Section 4 of the Transfer of Property Act 
itself which states that Sections 54, para- 
graphs 2 and 8, 59, 107 and 128 shall be 
read as supplemental to the Indian Regis- 
tration Act, 1908. Therefore a combined 
reading of Section 59 of the Transfer of 
Property Act and Section 17 (1) (b) of the 
Indian Registration Act, so far as mort- 
gages are concerned, makes it absolutely 
clear that the value of Rs. 100 contemplat- 
ed therein must have reference only to 
the principal amount secured under the 
mortgage and not to the interest that may 
accrue. - It is this principle that was en- 
unciated and illustrated by the decisions 
relied on by Mr. Balakrishnan. 

9. In Nana Bin Lakshman v. Anant 
Babaji, (1877-78) ILR 2 Bom 358, it was 
held that the value of the right, title or 
interest. created by a mortgage is estimated 
by the amount of the principal money 
thereby secured. Regarding the rationale 
behind this conclusion, the Court pointed 
out: 

“There is nought in those Acts to sug- 
gest that there should be one mode of 
ascertaining the value in the case of deeds 
of sale, and another for testing the value 
in the case of a deed of mortgage, or of 
rent charge, or of annuity, or creating or 
conveying any other minor interest in, or 
charge or incumbrance upon, immoveable 
property. We do not know any good 
reason for making such a distinction, and 
can perceive many for refraining from its 
introduction. If the necessity for registra- 
tion of a mortgage is to be ascertained, 
not by the consideration given by the 
mortgagee for it, but by the actual value 
of the transaction to the mortgagee, the 
test would, at the time of making the con- 
tract and when the parties would most 
need to know whether the mortgage must 
be registered, be wholly impracticable if 
the interest, or profits in lieu of interest, 
receivable by the mortgagee is to form one 
of the elements of value. The rate of in- 
terest might, of course, and usually would 
be then fixed, but the amount of it could 
only be known when the mortgage was re- 
deemed or foreclosed. The time of redemp- 
tion for foreclosure would depend on the 
pleasure or convenience of the parties or 
of one of them. Why should the first 
three or six months’ interest, merely be- 
cause it is specially noticed in the mort- 
gage, be taken into account more than any 
subsequent interest, receivable by the mort- 
gageer If the mortgagee be not entitled 
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to interest under the mortgage, and the 
stipulation be that,, in lieu thereof, he is to 
enter occupation of the land and to culti- 
vate it, and retain the profits arising from 
the cultivation, show, at the date of the 
contract, could the actual value of the 
mortgage to the mortgagee be ascertained? 
These are amongst the grounds upon which 
rests the practice, which has uniformly pre- 
vailed here, of estimating the value of a 
mortgage as well under Act XVI of 1964, 
Act XX of 1866, and Act VIII of 1871 by 
the amount of the principal money lent, 
and without any regard to the duration of 
the relation of mortgagor and mortgagee 
or to the rate of continuance of the in- 
terest payable. Had we put a different 
construction on Section 18 of Act XVI of 
1864, Section 17 of Act XX of 1866 or 
Section 17 of Act VII of 1871 we should, 
we think, have converted those enactments 
into so many traps for the unwary, which 
-could not have been the intention of the 
Indian Legislature.” 


A Full Bench of the Allahabad High Court 
in Habibullah v. Nakched Rai, (1883) ILR 
5 Alt 447 (FB), took the same view, name- 
ly, that the principal amount secured by 
a mortgage of immoveable property is 
alone to be considered for the purpose of 
deciding whether the registration of the 


instrument of mortgage is optional or com-- 


pulsory under the Registration Act. 


10. As far as our court.is concern- 
ed, in Kunhi Amma v. Ahmed Haji, (1900) 
ILR 23 Mad 105, a Bench of this Court 
has taken the view that for the purpose of 
finding the value, it is the lowest amount 
payable under the document that should be 
taken into account for the purpose of re 
gistration. 

ll. - Though these decisions do not 
directly decide the question ` before me, 
certainly, they lend considerable assistance 
2 wine at a conclusion one way or -the 
other. i 


12. On the other hand, the learn- 
ed counsel for the respondent relied upon 
the following sentence occurring -in the 
judgment of the Supreme Court in Sunil 
Kumar Roy v. Bhowra Kankanee Collieries 
Ltd., 1971-1 SCWR 88 at p. 91==(AIR 1971 
SC 751). 


“It is well settled by now that a docu- 
ment which varies the essential terms of 
the existing registered lease such as the 
amount of rent, must - be registered: see 
Durga Prasad Singh v. Rajendra Narain 
Bagchi, (1910) ILR 87 Cal 298, which was 
approved by the Full Bench in Lalit Mohan 
Ghosh v. Gopali Chauk Coal Co. Ltd. 
(1912) 89 Cal 284.” | 


I am of the view that this observation of 
the Supreme Court has no application to 
the present question under consideration, 
for the simple reason that Section 17 (1) 
(d) of the Registration Act dealing with 
the registration of leases provides for a 
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lease being compulsorily registered only if 
it happens to be one of immoveable pro- 
perty from year to year, or for any term 
exceeding one year, or reserving a yearly 
rent, From e very nature oi the case, 
any alteration of a material term like the 
rate of rent may bring into existence a 
new lease itself so as to require registra- 
tion under Section 17 (1) (d) of the Regis- 
tration Act. But in the present case, I am 
concerned with a simpler proposition as to 
how the value of a document like Ex. B-l 
for the purpose of finding out whether the 
value of the interest ‘limited’ thereunder is 
of Rs. 100. or upwards so as to require re- 
gistration under Section 17 (1).(b) of the 
Registration Act. l i 


13. I have already pointed out that 
in view of the contemporaneous character 
of Exs. A-l, and B-l, no interest actually 
accrued at the time when Ex. B-i was 
executed and therefore no value can be 
assessed of the ‘interest’ in the immoveable 
property purported to have been limited at 
that stage. There are three decisions 
directly dealing with cases. of change of 
interest or giving up of interest and holding . 
that such documents require registration 
only if the value of interest released is 
of Rs. 100 or upwards. 


14, The first is Asfar Jehan Begum 
v. Bechelal, ILR 7 Luck 16 = (AIR 1981 
Oudh. 288). That was also a case where 
by a subsequent agreement interest was re- 
duced. The learned Judges after elaborately 
dealing with the case law on the point 
stated, “By the agreement in question the 
mortgage debt is' largely reduced. The six 
monthly interest is reduced by Rs. 105 at 
least. Thus the mortgagees agree to relin- 
quish a portion of the mortgage debt ex- 
ceeding, Rs. 100 by this deed, The agree- 
ment in question has the effect of ‘limiting 
or extinguishing their right or interest of the 
value of one hundred rupees and upwards 
to or in immoveable property. We agree 
with the learned Subordinate Judge in hold- 
ing that the agreement in question falls 


. under Section 17 sub-section (1), clause. (b) 


of the Registration Act”. 


15. The next is the decision of the 
Bench of this Court in G. Lakshman Setty 
v. D. Chenchuramayya, 34 Mad LJ 79= 
(AIR 1918 Mad 331). So far as is relevant, 
the facts as appear from the said: judgment 
itself are as follows: a 


“The only question that we have to . 
deal with in this second appeal is whether 
Ex. V which is in these words —~ “Now 
if you will pay Rs. 3000 towards the debt 
due by you on the two documents we shall 
receive the money and return the docu- . 
ments’ is admissible in evidence having re- 
gard to the provisions of Section 17 of the ` 
Registration Act. 

On the date of Ex. V, more than 
Rs.. 3000 was due, and the balance which 
the plaintiff agreed to relinquish under 


$ 


. Chandrika Sin 


_ upwards does 
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Ex. V, amounted much more than-Rs. 100. 
We do not think, though the question under 
consideration has been argued very əla- 
borately before us, that the matter admits 
o£ any- real doubt.” 


16. The last decision is that of the 
Calcutta High Court in Gurdeo Singh v. 
gh and Chandrik ‘Singh v. 
Rashbehary Singh, (1909) ILR 86 Cal 193 
at Pp. 221-222. The question that came 
up for decision before that Court can be 
culled out from the judgment itself and 
it is as follows: 

“The fourth ground, upon which the 
decision of the Subordinate Judge is cnal- 
Jenged on behalf of defendants 5 to 7 is 
that the plaintiffs are not entitled to chim 
interest at the rate specified in the mort- 
gage of 1886, inasmuch as on the —8th 
June 1889, they entered into a compromise 
with their mortgagors, by which they 
undertook to reduce their claim for fucure 
interest at six per cent. per annum. In. 
answer to this contention, it is argued on 
behalf of the plaintiffs-respondents that the 
compromise in question is inoperative in 
law, as it was not registered under 3ec- 
tion 17 of the Registration Act.” 


17. The judgment thereafter refers 
to the filing of a petition for compromise 
and the order passed thereon not dezling 
with the properties which were not the 
subject-matter of the suit and proceeds to 
say:-——~ . 


“A petition of compromise, in so far 
as it relates to properties in'suit, does not 
require registration under Section 17 of the 
Registration Act, and the decree, in sc far 
as it gives effect to the settlement tonch- 
ing such properties, operates as res udi- 
cata. If it gives effect, however, to the 
settlement touching properties, extraneous 
to the litigation, the decree is, to thaf ex- 
tent, clearly without jurisdiction and is in- 
operative. In relation to these extraneous 
roperties, the parties must fall back upon 
the petition itself, which cannot, without 
registration, effectively declare 
title to immoveable prcperty exceeding 
Rs. 100 in value.” ee Se 

18. All these decisions clearly show 


that when a subsequent agreement seeks to` 


reduce the rate of interest that agreenent 
has to be compulsorily ` registered under 
Section 17 (1) (b) of the -Registration Act, 
only if the amount of interest reduced or 
given up or released is of Rs. 100 or more. 
Otherwise, it does not require registretion. 
The learned counsel for the respondent 
was not able to bring to my notice any 
decision of any Court showing that Ex B-1] 
requires registration, ‘notwithstanding the 
fact that on the date when it was execut- 
ed no interest had accrued and therefore 


mo ‘interest’ in immoveable property was- 


given up and consequently, the value of 
any such ‘interest’ being of Rs. 1C0 or 


not and cannot arise. He 


or create. 
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repeatedly contended that because the ori- 
ginal mortgage is of the value of Rs. 1000 
Ex. B-L also has to be registered. I have 
already: indicated that the value that has to 
be taken for the purpose of Section 17 (1) 
(b) of the Registration Act is not the 
value of the immoveable property, but 
only the value of the ‘interest’ that is limit- 
ed or given up and as far as the present 
case is concerned, what was limited or 
given up was only the future interest. This 
position, namely, that in relation to the 
valuation for the purpose of Section 17 (1) 
(b) of the Registration Act, it is the value 
of the ‘interest’ in the immoveable property 
that is given up that has to be taken into 
account, will become clear, if one looks- at’ 
the valuation for the purpose of register- 
ing an assignment of.a mortgage. Thus a 
deed of-transfer for a consideration of less 


-than Rs. 100 of a mortgage for upwards 


of Rs. 100 does not require registration 
under this Act. In such a case, though the 
principal amount secured under the original 
mortgage is Rs. 100 and more, the consi- 
deration for the assignment of that mort- 
gage being less than Rs. 100 the assign- 
ment as such does not require registration. 
This clearly illustrates the principle under- 
lying Section 17 (1) (b) of the Registration 
Act, namely, the value that is contemplated 
for the purpose of that sub-section is the 
value of the ‘interest’, right or title limited 
or created and not the value of the pro- 
perty -with reference to which the interest, 
right or title is created or limited. Conse- 
quently, I am clearly of the opinion that 
Ex. B-1 does not require registration and, 
therefore, it is admissible in evidence. 


19. The question may be looked 
at from another point of view as well. As 
I have pointed out already, Ex. A-l as 
well as Ex. B-L were executed contem- 
poraneously on 1-11-1955. -Ex. A-1 was 
registered only on 25-11-1955. No interest 
in an immoveable property in the form of 
a mortgage could have been created’ be- 
fore the document was actually registered, 
though -by virtue of Section 47 of the Re- 
gistration Act, once the -registration is 
effected, it takes effect from the date of the 
actual execution itself. In this case, when 
Exs. A-l and B-l were simultaneously or 
contemporaneously executed on I-11-1955, 


and Ex. A-I was. registered subsequently, 
it. should be deemed as if the mortgage 
deed itself did not provide for any pay- 


ment of interest. Apart from this, I re- 
peatedly asked the learned counsel for the 
respondent as to what value shoud be put 
upon Ex. B-1 for the purpose of registra- 
tion, because valuation is the sine qua non 
for determining whether the document re- 
quires registration or not, and he had no 
answer. One significant thing to be noticed . 
in this case is that Ex, A-] itself has not 
provided for . any period. of redemption. 
Therefore, notwithstanding the execution of 
Ex. A-l, it would be open to the appel- 
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lants herein to repay the amount the 
‘very same date, even before Ex. A-l was 
registered. So long as there is no period 
pei for redemption, it is possible to 
old that the mortgage could be redeem- 
ed or discharged at any time and therefore 
what will be the amount of interest that 
would become payable at the time of re- 
demption could not be anticipated or cal- 
culated in advance so as to hold that the 
contemporaneous agreement giving up in- 
terest has to be registered, because the 
quantum of interest relinquished or given 
up may amount to Rs. 100 or upwards at 
the time of redemption: It should not be 
forgotten that ‘the value of the right, title 
or interest for the purpose of Section 17 
(1) (b) of the Registration Act is the value 
as on the date of the execution of the 
document and not anything that may accrue 
or arise subsequently and no future ele- 
ment can enter into the calculation for the 
purpose of assessment of the value. In the. 
case in hand, the rate of interest provided 
in Ex. A-I was‘6 per cent. per annum. If 
so, the interest on the principal amount will 
amount to Rs, 100 eae after a period of 
20 months. If the mortgage is; discharged 
within a period of 20 months, then the in- 
terest payable in terms of Ex. A-l will be 
less than Rs. 100 only. Similarly, if the 
mortgagee sought to enforce the mortgage 
within the said ‘period of 20 months, the 
amount of interest which he could claim 
under the terms of Ex. A-1 would be less 
than Rs. 100 and in such an event, it 
would be impossible to contend that 
Ex. B-1 should have been registered, Can 
it be that the simple accident of a suit on 
the mortgage being instituted after the ex- 
piry of 20 months or the mortgage being 
ischarged after the expiry of 20 months 
will make any difference to the. liability of 
Ex. B-1 being compulsorily registered under 
Section 17 (1) (b) of the Registration Act 
on the date’ when ‘it was executed? In 
other words, can it be said that the legis- 
lature contemplated that at. the time of 
Ex. B-l, specific period for redemption or 
discharge should (sic). of the mortgage 
should be assumed or notionally provided 


for and interest calculated for that period 
and then it has to be seen whether the in- 
terest so calculated is of Rs. 100 or-up- 


wards? It is only in this context that the 
extract from the judgment of the Bombay 
High Court in (1877-78) ILR 2 Bom 353, 
already given becomes very pertinent, If 
the value of the mortgage has to be esti- 
mated without any regard to the duration 
of the relation of mortgagor and mort- 
gagee, or to the rate of continuance of the 
interest payable, it clearly follows that for 
the purpose of Ex. B-l also, neither the 
duration of the relationship of the mortga- 
gor and the mortgagee nor the continuance 
of the interest payable for any particular 
duration can enter into assessment for ar- 
riving at the value of the right, title or 
interest in immoveable -property. 


R. V. R. Naidu v. Election Court 


A-LE. 


20. Therefore, looked at from any 
point of view, I am cy of the opinion 
that the conclusion of e Courts below 


‘is not correct in law and consequently, the 


second appeal has to be allowed and is 
accordingly allowed. The judgments and 
decrees of the Courts below in so far as 
they provided for payment of interest by 
the appellants herein to the respondent are 
set aside. 

21. Then, there remains the cross- 
objections filed by the respondent herein. 
I do not have the slightest hesitation in 
holding that it is a frivolous one and the 
claim for costs is neither just nor legal. 
Having executed Ex. B-1 and having agreed 
to give up interest, it does not lie in the 
mouth of the respondent to claim that he 
must be held entitled to the cost of this 
litigation which could have been easily 
avoided. ` Therefore, the cross-objection 
also is dismissed. 


i As far as costs are concerned 
I am clearly of the opinion that.this is a 
proper case in which the appellants should 
have their costs from the respondent herein 
with regard to their appeals as well as the 
cross-objections of the respondent, both be- 
fore this Court as well as before the first 
appellate court. Ordered accordingly. No 
leave. 
Appeal allowed; Cross objec- 


tion dismissed. 
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RAMAPRASADA RAO, J. 

R. V. Ramaswamy Naidu, Petitioner 

v. The Election Court of Sattur (D. M. G 
Sattur) and Others, Respondents. 


Writ Peto. No. 2886 of 1971, D/- & 
2-1972. ; 

Tamilnadu Panchayat (Conduct of 
Election of President of Village Panchayat) 
Rules, 1970, R. 7 — Paras 55 and 67 of 
Government Instructions issued under R. 87 
(1) — Election of President — Rejection 
of candidate’s nomination because he had 
proposed another candidate -~— Validity — 
Paras 55 and 67 are conflicting. 

Rule 7 does not contemplate the re- 
jection of a nomination paper of a candi- 
date for election on the ground that he hag 
signed the nomination paper as proposer 
of some other candidate, Para 55 of Govt: 
instructions issued under Rule 27 (1), 
creates an interdict against a candidate be- 
ing a proposer while under Para 67 nomi- 
nation can be rejected only on the grounds 
enumerated in R, 7. Thus Paras 55 and 67 
are conflicting and it is for the Govern- 
ment to remove the conflict. 

(Paras 2, 8, 4] 

R. Krishnamurthi and D. Raju, for 
ta T. Martin, for Respondent 

o. 2. 
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the apparent conflict between paragraphs 55 
and 67 of the general instructions issued, 
this is a case in which, though the peti- 
tioner cannot -succeed straightway under 
Article 226 of the Constitution, yet certain 
directions ‘are necessary in the interests of 
justice so that the petitioner can secure a 
solution for the difficulty which has arisen. 


The Election . Court was right 
that the Chief Presiding Officer 
was wrong in rejecting ` the nomination 
paper of the second ‘respondent as the 
ground of rejection is not contemplated in 
Rule 7 of the rules. There being no other 
error of jurisdiction: or error apparent, the 
rule nisi has to be discharged and the writ 
petition, dismissed. oe 


4, I have already stated that the 
petitioner is entitled to certain directions in 
the interests of justice. As there is a con- 
flict between paragraphs 55 and 67 of the 
instructions issued “iy the Government, ap- 

arently under Rule 27 of the-rules, it is 
or the .Government to-solve the difficulty 
and remove the same. The petitioner is at 
liberty to take such steps if he so chooses 
to move the Government to remove the 
difficulty which has arisen in the instant 
case. The petitioner is given a fortnight’s 
time to file an application before the Gov- 
ernment for the purpose. The re-election 
ordered by the Election Court shall how- 


3. 
in holding 


ever be stayed for-a period of three months - 


within which it is expected that the Gov- 
ernment would solve the problem and re- 
move the difficulty. 

l Order accordingly. 
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RAGHAVAN, J. 


Mrs. Rajaratnam and another, 
tioners v. L. Noronha, Respondent. 


Civil Revn. Peto. No. 1484 of 1971, 
-D/- 18-1-1972, against order of Sm. C. C., 
Madras, D/- 9-12-1970. 


Peti- 


Madras Buildings (Lease & Rent) Con- 


tro] Act (18 of 1960), S.- 10 (3) (a) (1) — 
Petition under — Daughter with svmbolic 
possession of premises under settlement 
deed. of mother is entitled to maintain the 
petition even if mother has reserved the 
right to rents till her lifetime. AIR 1968 
Mad 70, Foll. (Para 1) 


Cases - Referred: Chronological ' Paras 
AIR 1968 Mad 70 = (1967) 2 Mad 
LJ 81, K. R. Saraswathi v. Vadivelu 


Chettiar . 
963) 1 Mad LJ 97 = TLR (1963) 
Mad 684, K. L. Kangri v. me- 
dunnissa Begum - - - - 
(1961) 1 Mad LJ 184 = 74 Mad LW 


64, Kolandaivelu Chettiar v. Koola- 
vana Chettiar 
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Mrs. Rajaratnam v. L. Noronha (Raghavan J.) 


-civil revision petition. They filed 


‘No. 602 of .1970 against 


A.I. R, 


V. R. Gopalan, for Petitioner; D. De- 
varajan and R. Ramanujam, for Respondent, 


ORDER:— The petitioners ia H. R. C. 
No. 3973 of 1968 are the D a me 
No. 3973 of 1968 under Section 10 (8) (a) 
(1) of Madras Act 18 of 1960 in the court 
of Small Causes, Madras, for an order of 
eviction against the respondent from pre- 
mises No. 9-B. -Baraca Road, Kilpauk, 
Madras: 10, on .the ground that they re- 
quire the building for their own use. The 
case of the petitioners is that the first peti- 
tioner is the mother and she settled the suit 
property on the second petitioner under a 
settlement deed, Ex. 1, dated 11-2-1965 but 
retained the right to receive the rents and 
profits during her lifetime, that the second 
petitioner married on. 25-9-1968 a doctor, 
she being herself a medical practitioner and 
that the second etitioner is anxious to 
have separate establishment of her own 
with her husband and that: they both re- 
quested the respondent to. vacate and deli- 
ver vacant possession and the respondent 
not having complied with their E the 
present application. has been filed. 


The respondent filed a counter con- 
tending that the settlement deed is a cloak 
to drive out the respondent from the build- 
ing ‘that the first petitioner alone is the 


- owner of the property and that she is the 


person entitled to receive the rents and as 


‘such owner, the first petitioner alone can 


maintain the application, but, the petition 
has been filed not for her occupation, but 
for the occupation of her daughter and 
therefore, the application is not maintain- 
able. The trial court dismissed the appli- 
cation holding that the petition is not bona 
fide. The petitioners filed H. R. A. 
the order of the 
Court of Small Causes, Madras and the 
learned Judge, while holding that the pre- 
mises was required bona fide for owner’s 
occupation held that the petition is not 
maintainable at the instance of the second 
appellant -and hence dismissed the appeal. 


The petitioners have filed the above 
revision petition and the contention raised 
on behalf of the petitioners is that under 
the settlement deed, the second petitioner 
is entitled to the suit house although the 
first petitioner had the right to receive the 
rents during her lifetime and on the finding 
of the appellate authority that the peti- 
tioner’s application is bona fide, their claim 
for owners occupation ought to have been 
allowed. There is considerable force in the 
above contention. © The respondent’s learned 
counsel, on the other hand, contends that 
on a proper construction- of the settlement 
deed, the deed will become operative onl 
on the death of the first petitioner an 
therefore, the present application is not 
maintainable. On a proper construction of 
the settlement deed, it appears to me that 
the deed is effective from the date of its 


In coming to 
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execution and putting the second petitiener 
in symbolic possession ‘of the property and 
that there can be no objection to the main- 
tainability of the. present application by the 
second petitioner. 


2.. The learned counsel for the 
petitioners, referred me to the decisioc im 
Kolandaivelu Chettiar v. 
tiar, 1961-1 Mad LJ 184, wherein ~/en- 
katadri J., had to consider the scope of 
Section: 7 (8) (a) of Act XXV of 1949 cor- 
responding to the present Section 10 (3° a} 
(i). of Act XVIII of 1960. The lea-ne 
Judge held that the expression, “for his own 


- occupation” in Section 7 (3! of the Act can- 


not be restricted only to the occupation of 
the landlord himself but should be iter- 
reted to include the landlord’s family and 
ependents, 

3. In K. L. Kangu v. Abmedun- 
nissa Begum, 1963-1 Mad LJ 97, V2era- 
swami J., as he then was, followed the 
abeve judgment of Venkatadri J., and the 
learned Judge held that, what is meant by 
the words, ‘his own occupation’ or Æ he 
requires’ is that the requirement is’ not that 
of a stranger. It is not necessary to a‘tract 
those words that the need should be per- 
sonal to the landlord: The need of rlose 
relations who happen to live with the land- 
lord or landlady may well satisfy the words 
“his own occupation” or “if he requires.” 
the said conclusion, the 
learned Judge justified his conclusion by 
referring to the social custom, habits us- 
age and practice of the particular com- 
munity to which the parties belonged. 


4, In K. R. Saraswathi v. Vadi- 
velu Chettiar, 1967-2 Mad LJ. 81 = (AIR 
1968 Mad 70), Ramaprasada Rao J. had 
occasion to interpret Section 10 (©) (a) 
(iii) of the Act and the learned Judgs fol- 
lowed the two decisions referred to ebove. 


5. In the above circumstance:, the 
view of the Appellate 
petition is not maintainable at the in: tance 
of the second petitioner cannot be support- 
ed. In the result, the civil revision peti- 
tion is allowed and there will be no order 
as to costs. The responcent will be given 
four months’ time to vacate. 


Petition albwed. 
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GOKULAKRISHNAN, J. 
Balammal and others, Appellancs - v. 
M. Lakshmana Naicker, Respondent. 


Second Appeal No. 116 of 1968, 
against decree of City 
Civil J.. Madras in A. S. No. 258 of 1966. 

Specific Relief Act (1963), S. 34 — 
Suit for declaration of title and arrears of 
rent — No -prayer for possession — Suit 


EP/EP/C700/72/JHS - 


Balammal v. M. Lakshmana (Gokulakrishnan J.) 


Koolavana Chet- ` 


Authority thet the - 


[Prs. 1-2] Mad. 333 


is maintainable when defendant - tenant 
comes under Madras Buildings (Lease and 
Rent Control) Act. AIR 1967 Mad 40 

Relied on. (Paras 9, 11 


When the eviction of a tenant is 
governed by a special enactment like the 
Madras Buildings (Lease and Rent Control) 
Act a suit only for declaration of title with 
a prayer. for recovery of arrears of rent is 
maintainable. The question of getting pos- 
session from a tenant cannot be successful- 
ly agitated in a suit except by way of an 
application under the Madras Act. 

(Paras 9, 11) 
Cases Referred: Chronological Paras - 
(1971) 1 Mad LJ 200 = 84 Mad LW 
09, Haridas Girdhardas v. Vara- 
daraja Pillai 10 
(1970) 1 Mad LJ 578 = 1970 Ren 
CR 692, Ramachandra Naidu v. 
_ Parameswaran Nair 10 
(1968) 81 Mad LW 325 = ILR (1968) 
8 Mad 776, Natesa Naicker v. | 
Arumugha Naicker 
AIR 1967 Mad 404 = (1967).1 Mad 
_ LJ 96, Veerappa Mudaliar v. Venu- 
gopala Mudaliar 
(1876-78) ILR 1 Mad 40, Chockalinga- 
peshana Naicker v. Achiyar 

V. Vedantachariar, for 
Kanakaraj, for Respondent. 

JUDGMENT:— The plaintif is the 
appellant. She died during the pendency 
sf this appeal and her legal representa- 
tives, appellants 2 and 8 continue the 
appeal. For the sake of convenience, the 
plaintiff alone will be referred to in this 
judgment. 


2. The suit was for a declaration 
that the plaintiff is the absalute owner of 
the property described in the plaint Sche- 
dule and that the defendant is her tenant 


Appellants; 


_of the premises and is not entitled to any 


rights of a ‘tenant’ under the Madras 
Act III of 1922 (as amended) in respect of 
the plaint schedule proprii and also _ for 
a decree against the defendant for arrears 
of rent. The suit property is described as 
house, ground and premises now bearing 
municipal door No, 84-A, Bangaru Reddy 
St, Corporation Dn No. 44, Madras, bearing 
R. S. No. 28/4 measuring east to west 83 
ft. and north to south 41% ft. together with 
the structures thereon. The defendant 
contended that he came into occupation of 
the premises about 44 years ago, that in or 
about 1940 the defendant attorned to the 
plaintifs step-brother, about 28 years 
back, the old  ricketty, dilapidated mud 
construction was completely washed away, 
that immediately thereafter the defendant 
was permitted to continue as a tenant of 
the land only on a monthly rent of Rs. 5 
and that the defendant was permitted to 
put up superstructures thereon. He fur- 
ther contended that accordingly he spent 
considerable sums of money and put up 
three superstructures (brickwalled construc- 
tions and zinc sheet shed) on the land 
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leased in the hope and assurance that he 
will not be evicted therefrom, that he has 
been very regular in the payment of rents 
and that thus he is the owner of the super- 
structure: and the plaintiff cannot lay claim 
‘to the buildings, His further’ contention 
was that he is entitled to the benefits of, 
and protection under, the Madras City 
Tenants Protection Act. 


3. The trial Court, on the issues 
framed in the suit, came to the conclusion 
that the suit is maintainable, that the de- 
fendant -is a tenant of the building as such, 
that he is not entitled to the benefits of 
- the Madras City Tenants Protection Act 
and that he is liable to’ pay rent for the 
superstructures. On appeal, the Additional 
Judge, City Civil Court, observed that the 
plaintiff has failed to claim the relief’ of 
possession and held that the suit is not 
maintainable. As regards ownership of the 
building. the lower appellate court held 
that the building that originally existed on 
the suit land fell down completely in the 
year 1942-43, that when the land was ly- 
ing vacant, the defendant took it on lease 
and constructed the present building in or 
about 1948-44 and that the defendant is a 
tenant of only the land. On these find- 
ings, the lower appellate court dismissed 
the suit for declaration filed by the plain- 
tif-appellant. 

.  Agegrieved by the judgment and de- 
cree of the lower appellate court, the plain- 
tiff has preferred this appeal. | 


on 1 V. Vedantachari, the 
learned counsel for the appellant, submit- 
ted that the suit for declaration with a 
consequential relief of getting arrears of 
rent, in the circumistances of the present 
case, is maintainable. The. learned counsel 
attacked the judgment of the lower appel 
late court on the ground that the findings 
given by the lower appellate court are not 
on proper discussion of all the relevant 
materials on record but the same seem to 
be inferences, presumptions and assump- 
tions without relevance to the evidence on 
record. He also submitted that the finding 
of the lower appellare court that the build- 
ing that originally existed on the suit land 
fell down completely in the year 1942-43 
that “when the land was lying vacant, the 
the defendant took it on lease and cons- 
tructed the present building in or. about 
1943-44 and that the defendant is a tenant 
of only the land, is not based upon proper 
evidence. 

.: Thim Kanakaraj, the learned 
counsel for the ‘respondent, supported the 
judgment of the lower appellate court and 
submitted that the suit is not maintainable 
in view of the fact that the appellant has 
not asked for possession of the suit pro- 
perty. He also submitted that Ex. A-8 
counter-foils of rent receipt book cannot be 
taken as mentioning that the respondent is 
the tenant of the ‘house’ since the signa- 


Balammal v. M. Lakshmana (Gokulakrishnan J.) 


A.L R. 


ture in the counterfoils was obtained with- 
out making the respondent understand the 
contents thereof. e learned counsel once 
again reiterated that the house which was 
originally taken on rent fell down in ruins 
in about 1942, that a new building was 
built in ‘that place by the respondent and 
that he paid rent only in respect of the 
‘site’ from that time onwards. 


- The learned counsel for the. appellant 
took me through the relevant portions of 
the appellate judgment and pointed out 
that the lower appellate court has not dis- 
cussed properly Exs. A-1 to A-7 that the 
findings given by -the lower appellate 
Court are-not based upon any documentary 
or oral evidence and that the findings are 
only inferences without support of docu- 
mentary or oral evidence. The learned coun- 
sel also stated that the lower appellate court 
has not considered Exs. A-10 to A-12, 
A-15 and A-16 before reversing the: judg- 
ment of the trial Court. And that accept- 
ance of the inspection report of the engineer 
which has been done without notice to the 
apppellant-plaintiff, is against law and that 
if the lower appellate Court had properly 
construed the above documents and also 
Exs. A-18 to A-22 which are house tax 
receipts issued by the Panchayat Board, 
Sembiam, in favour of the appellants’ 
settlor, Ramchandra Naidu, it would have 
correctly appreciated the case on hand, 


6. On going through the judgment 
of the lower appellate Court it is clear that 
many of the documents referred to above 
have not been considered at all by it. As 
regards the documents considered by it, I 
am of the view that there is no warrant for 
the conclusion thereon that the en- 
tire superstructure was -built by the respon- ` 
dent. Further,’ the finding as if the defen- 
dant took on lease the vacant land and 
constructed the present buildin in or 
bale 1943-44 is a finding without evi- 
ence. 


7. The appellant is the step-sister 
of P.W.1.P.W.1 purchased the suit property 
under Ex. A-6, Exs. A-Ll and A-5 are the 

rior title deeds given to P. W. 1. The 
escription of the property in Ex, A-6 is: 
“Land and madha wall with superstruct- 
ure consisting of teak-wood and tiles” But 
the description -in Ex. A-2 is that the wall 
is built with roofing of teak wood rafters 
and tiles. In Exs. A-3 and A-4 also, the 
property had been described as ‘brick built 
wall with superstructure? In Ex. A-5 the 
wall has been described as a “mud wall’. 
Ex. A-l is. dated 21-8-1915, wherein the 
wall is described as a ‘mud wall’ Exs. A-3 
and A-4 of the year 1928 described the 
wall as a “brick~built wall”. But Exs. A-5 
and A-6 describe the wall as “mud wall”. 
It is not the case of the respondent that 
the original brick built wall described under 
Exs. A-2, A-3 and A-4 was demolished and ` 
mud wall constructed. -On the: other hand, 
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it can be safely -inferred that the descrip- 
tion mentioned in Ex. A-1 would have keen 
simply copied out in Exs. A-5 and A-6 
while describing the property. Hence the 
description as “mud wall” in Exs. A-5 and 
A-6 can be safely ignored in view of the 
resent state of the wall, supported by the 
Besciotion of the wall as “brick built wall 
in Exs. A-2 to A-4. This inference can be 
fortified by Ex. A-7 which is of the 
year 1956, wherein the property has teen 
described as “house, ground and premises 
bearing door No. 29 Bangaru Reddy St, 
Chinna — Sembarambakkam, Iyyanavaam, 
Madras.” The settlement under Ex. A-T 
was many years earlier to the institutiom of 
the present suit. As such no motive can 
be imputed regarding the descriptior of 
property as found therein, which makes it 
clear that the appellant is the owner of 
the house, ground and premises bearing 
door No. 29 Bangaru Reddy St, Ch-nna 
Sembarambakkam, Iyyanavaram, Madras 


As early as 26-11-1962, under the ori- 
ginal of Ex. A-15 the appellant has stated 
m her notice that the respondent was all 
along accepting receipts as tenant of the 
building, and that he cannot suddenly send 
money order purporting to have been tans- 
formed into a tenant of the land. Ex. 1-16 
evidences attornment of tenancy by the 
respondent in favour of the appellant's 
settlor. It is dated 1-12-1960. In 
Ex. A-16, the respondent has accepted that 
the appellant’s settlor is the owner of the 
land and the house situate thereon. 
Exs. A-8, A-9 and A-9 (a) which are books 
of counterfoils of rent receipts given to the 
respondent for the years 1958 to 1962 
clearly make out the case that the respon- 
dent is a tenant of the superstructure. This 
is fortified by Exs. A-81 to A-85 which are 
correspondence that passed between the 
appellant’s settlor and the Corporation of 
Madras in respect of the suit property. 
Exs. A-17 to A-22 which are house tax 
demand notices and receipts issued by the 
Panchayat Board, Sembiam to the appel- 
lant’s settlor, clearly make out the case that 
the appellant is the owner of the swper- 
structure. There is absolutely no cocu- 
ment prior to 1962 to shew that the res- 
pondent was paying the assessment, It is 
also interesting to note that this area was 
not included in the citv limits of the 
Madras Corporation and was a panchayat 
area for a long number of years. The ab- 
sence of any receipts from 1943 onwards 
cannot in any way advance the case oz the 
respondent. l f 


8. It is the admitted case tha- the 
respondent became a tenant in respect of 
the superstructure and it is also the ad- 
mitted case that the respondent attorned 
the tenancy under Ex. A-16 to the appel- 
lant’s settlor. In such circumstances, there 
must be conclusive evidence for the des- 
truction of the original superstructure and 


Balammal v. M. Lakshmama (Gokulakrishnan J.) 


[Prs. 7-9] Mad. 335 


for the putting of a new superstructure by 
the respondent and for taking up a new 
tenancy in respect of the vacant site. Even 
though there is oral evidence adduced by 
the respondent’s witnesses as to the des- 
truction of the old superstructure and the 
construction of a new one in its place by 
the respondent, I do not think that that 
would be sufficient to establish ownership 
with the respondent of the superstructure 
that is standing now. The plaintiffs evi- 
dence coupled with the clinching docu- 
mentary evidence, such as Exs. A-15, A-16, 
A-8, A-9 and A-9 (a) and A-I8 to 
A-22, clearly establish the ownership of the 
appellant in respect of the said superstruc- 


ture. Even assuming it is a question of 
appreciation of evidence as regards the 
ownership of the superstructure, the 


failure on. the part of the lower appellate 
court to discuss the relevant evidence, enu- 
merated above, clearly vitiated the findings 
arrived at by it. The lower appellate 
court, as the final court of facts, ought to 
have discussed all the relevant and material 
evidence before it has given a finding as 
regards the ownership of the  superstruc- 
ture. Apart from this, there is absolutely 
no evidence for the conclusion it arrived 
at, that there was a tenancy in favour of 
the respondent in respect of the vacant 
site, In these circumstances, I am of the 
view that it is the appellant who is the 
owner of the superstructure and as such 
she is entitled to the declaration she has 
prayed for. 


9. The next question is as regards 
the maintainability of the suit. It is clear 
after the amendment of. the laiat, the 
prayer includes the consequential relief of 
recovery of arrears of rent. It is needless 
to say that eviction of tenant is governed 
by the Madras Buildings (Lease and Rent 
Control) Act. In view of the fact that the 
respondent claimed the superstructure as 
his own and in view of the fact that claim- 
ing possession from a tenant of a building 
is governed by a special enactment, I do 
not think there is any need for the land- 
Jord who prays for a declaration that she 
is the owner of the’ superstructure, to pray 
for the relief of possession also. The ques- 
tion of getting possession from a tenant 
cannot be successfully agitated in a” suit 
except by way of an application under the 
Madras Buildings (Lease and Rent Control) 

et. 


Thiru Kanakraj cited Chockalinga- 
peshana Naicker v. Achiyar, (1876-78) 
ILR J Mad 40. There a Bench of this 
court held that the provisions as to decla- 
ratory suits requires a great care and cir- 
cumspection in its application and that a 
declaratory decree should not be made 
where the object of the plaintiff is to evade 
the stamp laws, or to eject under colour of 
a mere declaration of title. In view of my 
discussion above, I do not think that the 
appellant intends to use the declaratory de- 
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cree to evade stamp laws or to eject the 
tenant under colour of such declaration. 
Hence, the above decision is not applicable 
to the facts of this case. 


10. In view of my finding that the 
appellant is the owner of the superstruc- 
ture, I do not think it is necessary to con- 
sider the decisions in Natesa Naicker v. 
Arumugha Naicker, (1968) 81 
825; Ramachandra Naidu v. Parames- 
waran Nair, 1970-1 Mad LJ 578 and Hari- 
das Girdhardas v. Varadaraja Pillai, 1971-1 
Mad LJ 200 cited by Thiru V. Vedanta- 
chari, the learned counsel for the appellant 
in support of the proposition of creation of 
a new tenancy on the facts of the- case 
and for the position that the respondent is 
not entitled to the benefits of the Madras 
City Tenants Protection Act in view of 
the clear finding that even the original 
tenancy is in respect of the superstructure 
and that tenancy is subsisting even today 
owing to the fact that the superstructure 
belongs to the appellant. ; 


Il. Thiru V. Vedanthachari cited 
Veerappa Mudaliar v. Venugopala Muda- 


liar, 1967-1 Mad LJ 96 = (AIR 1967 Mad. 


404), wherein Srinivasan ¥., has held that 
a suit for a mere declaration of title with- 
out a prayer for possession will be main- 
tainable when the declaration of title is 
sought in respect of properties in the pos- 
session of the cultivating tenants governed 
by the Madras Cultivating Tenants Protec- 
tion Act which prevents actual possession 


being taken, the tenants being entitled to ` 


continue in possession. In the case on 
hand, the tenant comes under the purview 
of the Madras Buildings (Lease and Rent 
Control) Act and as such the suit for a 
mere declaration is maintainable, Hence 
I am of the view that the suit for declara- 
tion with a prayer for recovery of arrears 
of rent is maintainable. 

12. In these circumstances, the 
second appeal is allowed and the suit is de- 
creed as prayed for. There will be no 
order as to costs in this appeal. No leave. 


~ Appeal allowed. 
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Ramaswami Jadaya Gounder (died) and 
another, Petitioners v. Elaiya Pillai 
and another, Respondents, | 


. Civil Revn. Petna. No. 2459 of 1969, 
D/- 1-11-1971. 

Evidence Act (1872), S. 101 — Bur- 
den of proof — Onus to prove that the 
document was properly explained and inter- 
preted to the illiterate person affixing his 
mark so as to make him understand its 


DP/DP/C280/72/DGB . 


Mad LW . 


A. I. R. 


true import is on the party relying on the 
document. AIR 1937 PC 274, Foll. 
(Para 2) 


Cases Referred: Chronological Paras 
(1966) 79 Mad LW (SN) 16, Natesa 
Gounder v. Ramayya Gounder 
AIR 1987 PC 274 = 170 Ind Cas 
423, Omanhene Kwamin Bassayin 


v. Omanhene Bendentu I 


S. Narayanan, for Petitioner; 
Radha Rani, for Respondent. 


ORDER:— This revision petition is 
filed by the plaintiff against the order of 
the lower Court holding that the burden of 
proof that the document was not properly 
executed is on the defendant. According 
to the petitioner defendant, the first res- 
pondent entered into an agreement on 9- 
10-1952 according to which the parties ad- 
justed their rights inter se under the com- 
promise decree. The plea of the first res- 
pondent ‘is that he only knows to sign his 
name and he had no knowledge of the con- 
tents of the documents to which his signa- 
tures are taken; and he was not informed 
of the contents of the documents as the 
documents were not read over or explain- 
ed to him. The lower court, holding that 
it was not the first respondent’s case that 
his signatures were taken in blank sheets 
and that he had signed the completed 
documents, held that the burden of proof 
is on the first respondent and he had to 
begin. Reliance was placed for this view 
on Natesa Gounder v. Ramayya Gounder, 
(1966) 79 Mad LW (SN) p. 16, where it 
was held by this Court that an admission 
by putting one’s name on blank sheet can- 
not amount to an. acknowledgment or token 
of the execution of adocument. It was also 
held that if the plaintiff made out a prima 
facie case by showing that the signature to 
a completed document is that of the defen- 
dant, it will be for the defendant ‘to esta- 
blish in what circumstancés . his signature 
is found on the completed document. The 
effect of this decision is that an admission 
of putting one’s name to a blank sheet 
cannot amount to an acknowledgment of 
its contents. If the signature was put on 


2, 8 
Mrs. 


` 


‘a completed document, it is for the defen- 


dant to establish under what circumstances 
his signature is found in the ‘completed 
document. a 


2. In -Omanhene- Kwamin Bassayin 
v. Omanhene Bendentu IJ, AIR 1937 PC 
974, their Lordships of the Privy Council 
in dealing with a case in which a person 
not knowing the English language had 
affixed his mark to a document written in 
English’ language, held that the ‘onus to 
prove that the document was properly ex- 
plained and interpreted to the person affix- 
ing his mark so as to make him to under- 
stand its true import. is on the party rely- 
ing on the document. The plea taken by 
the plaintiff in that case was that the 
document in question is not binding on 


„mu 
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him Omanhene of Aowin, because it was 
in the English ei and had not been 
properly explained and interpreted to the 
Omanhene of Aowin when he affixed his 
mark to it; in other words, that it had 
not been explained and interpreted to him 
so as to make him understand its true im- 
ort. Under the circumstances, it was 
eld that the onus lies upon the defendant 
to establish that the document had in fact 
been properly explained and interpreted 
so as to make the plaintiff understand its 
real import. This decision is an authority 
for the proposition that if the executant 
id not know the contents of the Jocu- 
ment or when it is a language not known 
to the executant it cannot be said that the 
executant had really executed the Jocu- 
ment. 


3. In this case, the plea of the 
plaintiff is that he is illiterate and that 
apart from putting his signature he does 
not know how to read or write. In the 
circumstances, the burden is on the plain- 
tiff to prove that the defendant had exe- 
cuted the document. The learned ccunsel 
for the respondents submitted that in the 
memorandum of grounds to the revision 
petition, the plea taken was that the peti- 


tioner executed the blank sheet of paper 
and this is contrary to the plea n in 
the trial. The learned counsel is sight, 


but the lower Court was passing the order 
on the pleadings before it where the defen- 
dant submitted that he was illiterate and 
that the contents of the document were 
not read over or explained to him. In the 
circumstances, the decision in AIR 1987 
PC 274 is appin and it has to be held 
that the burden is on the defendart to 
prove that the plaintiff had executed the 
compromise agreement. The petition is 
allowed and the defendant will be direct- 
ed to begin and prove his case of execu- 
tion of the document by the plaintif.: No 


costs. . 
Petition albwed. 
2 oa 


AIR 1972 MADRAS 3837 (V 59 C 115) 
RAMAPRASADA RAO, J. 
Havukal Estate Company, Kotagizi Nil- 
giris, Petitioner v. Income-tax Officer, Cir- 
e I, Ootacamund, Respondent. l 
Writ Petn. No. 8225 of 1967, D/- 
f-11-1971. ` 
Constitution of India, Art. 226 — 
Writ of prohibition — Issue of notice 
under S. 147 (d), Income-tax Act, 1961 — 
Whether writ can be issued — (X-Ref:— 
Income-tax Act (1961), S. 147 (d)). 
` (Para 2 
_ The petitioner could succeed only if 
he established that in no circumstances 
such action. by respcndent could be 
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countenanced as it could not be . said 
that this was a case which posed a total 


‘or complete absence of jurisdiction on the 


part of officer to issue notice. The writ 
could not be issued. (Para 2) 


T.: V. Balakrishnan and C. V. Maha- 
lingam, ‘for Petitioner; V. Balasubramaniam 
and J. Jayaraman, for Respondent. 


ORDER :— The petitioner took on 
lease a tea estate known as “Rajarajeswari 
Estate” measuring about 54-41 acres for a 

eriod of ten years from its owners by 
ease deed dated 2lst October, 1964. Inter 
alia the petitioner was obliged to pay a 
monthly rent to the owners in considera- 
tion of the lease obtained by him. In the 
year 1965-66 the petitioner claimed a sum 
of Rs. 18,864, amongst others as Revenue 
expenditure though this represented the 
annual rent paid by him to the landlords. 
is was accepted by the Income-tax Off- 
cer and by his order dated 24-2-1966, the 
rent was accepted as an allowable deduc- 
tion. It is common ground that for the 
subsequent years the original Income-tax 
authority did not accept this amount paid 
y way of rent as Revenue expenditure 
and disallowed the expenditure and ex- 
pressed the view that it ought to be dis- 
allowed. With this object in view, the 
respondent gave a notice dated 23-9-1967 
calling upon the petitioner as to why the 
earlier order for the year 1965-66 should 
not be reopened as there was escape- 
ment. of assessment while the assessment 
order was passed for that year. On re- 
ceipt of this notice the petitioner has come 
up to this Court for the issue of a writ of 
prohibition oe that, as the earlier Off- 
cer allowed the deduction, the officer who 
took a different view for the later year 
or years cannot assume jurisdiction to issue 
a notice under Section 147 of the Income- 
tax Act to reopen a closed assessment as 
if there was an escapement in it. This is 
upped by the Revenue on the ground 
at the respondent has jurisdiction to 
issue the notice and a writ of prohibition 
cannot issue at this stage as the petitioner 
cannot say that the respondent cannot en- 
quire into the subject-matter for want of 
jurisdiction. , 

2, I agree with the Revenue. It 
cannot be said that this is a case which 
pores a total or complete absence of juris- 

iction on the part of the Officer to issue 
the notice challenged herein. Obviously, as 
stated in the counter-affidavit, the Income- 
tax Officer who succeeded the earlier Off- 
cer was of the view that the allowance of 
the expenditure in the earlier year was 
wrong and that that matter required re- 
scrutiny in view of certain decisions of the 
Supreme Court and other material. It 
was in. such a situation that the respondent 
initiated the proceedings under Section 147 
(d) on the basis of information. made avail- 
able to him both on record and otherwise, 
That cannot be said to be an unreasonable 
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attitude on the part of the respondent. 
Certainly, it cannot be said that the im- 
pugned notice was issued without jurisdic- 
tion. a writ of Prohibition is one to 
interdict the exercise of jurisdiction and as 
the pettioner can succeed only if he esta- 
blishes that in no circumstances such ac- 
tion by the respondent can be countenanc- 
ed, such a writ cannot issue from this 
Court under Art. 226. In the instant case, 
it cannot be said with certainty that there 
is no material on which the Income-tax 
Officer has acted and this is not a case 
where the notice was issued without juris- 
diction or without statutory authority. In 
these circumstances, the rule nisi is is- 
charged and the writ petition is dismissed. 
No costs. 

' Writ petition dismissed. 





ATR 1972 MADRAS 338 (V 59 C 116) 
KAILASAM, J. 


Vellaiammal, Petitioner v. 
chamy and others, Respondents. 

Civil Revn, Petn. No. 2416 of 1970, 
D/- 28-10-1971, against order of Sub-J., 
‘Ramanathapuram, Madurai, D/- 29-7-1970. 

Succession Act (1925), S. 388 — Ap- 
peal to Subordinate Judge against order of 


Vellai- 


District Munsif granting succession certi- 
ficate —- Subordinate Judge had no juris- 


diction to hear appeal — Appellate Order 
set aside in revision to High Court under 
Section 888 (3). i (Para 4) 


So far as an appeal which was pre- 
ferred to District Tad; e from an inferior 
Court was concerned, there. was no provi- 
sion for transfer of an appeal. Thera was 
also no provision in the Act which em- 
powered Subordinate Judge to hear appeal. 
Though High Court had powers under 
Section 29, Madras’ Civil Courts Act, 1873 
to authorise any District Judge to transfer 
to any Subordinate Judge under his con- 
trol any proceeding under Succession Act, 
it had not so empowered and therefore, 
Subordinate Judge had no jurisdiction to 
hear appeal. (Paras 3, 4) 
Cases Referred: | Chronological Paras 
AIR 1962 Mad 450 = (1962) 2 Mad 

LJ 818 (FB), Subbarayalu Reddiar 

v. Rengammal 


S.-Ramasubramanian and P. Ananda 
Rao, for Petitioner; P. Ananthakrishna Nair, 
for Respondents, . . 

- ORDER:— This petition is filed by 
Valliammal, wife of one T. Perumal against 


the order of the learned Subordinate Judge 3 


of Ramanathapuram at Madurai pee on 
appeal dismissing a petition for the issue. of 
a succession certificate. Velliammal! appli- 
ed under Section 372 of the Indian Suc- 
‘ cession Act for the issue of a succession 
certificate in her favour to the District 
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[Prs. 1-3] Vellaiammal v. Vellaichamy (Kailasam 4.) 


A. L R: 


Munsif of Paramakudi. During the hearing 
of the petition, the present respondents got 
themselves misiad as parties . and op- 
posed the grant of the said certificate, 
The learne District Munsif, however, 
granted the succession certificate. The res- 
pondents took up the matter on appeal, 
and the learn Subordinate Judge of 
Ramanathapuram at Madurai allowed the 
appeal holding that Velliammal is not en- 
titled to claim a succession certificate in 
respect of the amount left by the deceas- 
ed Perumal at Penang. Against the said 
order, Vellaiammal has preferred the pre- 
sent civil revision petition to this Court. 


2. Apart from contending that on 
the merits, the leamed Subordinate Judge 
was in error in interfering with the con- 
clusion arrived at by the learned District 
Munsif, Mr. S. Gopal Ratnam, learned 
counsel for the petitioner submitted that 
the learned Subordinate Judge was in error 
in finding a custom that divorce was per- 
missible in the community to which the 

titioner belonged, without the respon- 
ents having definitely made an issue about 
the existence of the custom and establish- 
ed such a custom. Apart from this ques- 
tion of law, the learned counsel also rais- 
ed a contention that the learned Subordi- 
nate hae e had no jurisdiction to hear an 
appeal from ‘the learned District Munsif 
is the matter under the Indian Succession 
‘Act, 


3. Section 388 of the Indian Sue- 
cession Act (Act 39 of 1925) provides that 
the State Government may by notification 
in the official gazette, invest any Court in- 
ferior in grade to a District Judge with 
power to exercise the functions of a Dis- 
trict Judge under Part X. The proviso to 
sub-section (2) enacts: that if an inferior 
Court to the District Court is so authoris- 
ed, an appeal lies to the District Court, 
and under sub-section (3), a _ revision ig 
provided against the order of the District 
Judge on gl gern to the High Court. Sec- 
tion 29 (1) of the Madras Civil Courts Act, 
1873, empowers the High Court, by gene- 
ral or special order, to authorise any Subse 
ordinate Judge to take cognizance of, og 
any District Judge to transfer to any Sub- 
ordinate Judge under his control, any pro- 
ceedings under the Indian Succession Act, 
1925, which cannot be disposed of by Dis- 
trict Delegates. Sub-section (2) enables 4 
District Judge to withdraw any proceed- 
ings taken cognisance of by, or transferred 
to, a Subordinate Judge ‘and either him- 
self dispose of them or transfer them to a 
Court under his control competent to dis- 
pose of them. By virtue of the powers 
conferred under Section 29 .of the Madras 
Civil Courts Act, the High Court has 
franied rules under the Indian Succession 
Act. The Government under the powers 
vested under Section 888 of the Indian 
Succession Act, invested all Courts of Dis- 
trict Munsif in the Presidency except those 
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situated at headquarters of districts with 
the functions of a District Court wnder 
the Indian Succession Act within the local 
limits of their respective jurisdiction. ‘Vide 
G.O. 24 L (G) dated 7-1-1925 H.C. Dis. 
812 of 1925. At page 274 of the Civil 
Rules of Practice and Circular Orders, Vo- 
lume (I). The High Court by virtue ož the 
powers conferred under Section 29 (1) of 
the Madras Civil Courts Act authorised all 
Subordinate Judges to take cognisance of 
any proceedings under the Indian Succes- 
sion Act, 1925, which cannot be disposed 
of by a District Delegate. (H.C.P. Dis. 
947 of 1939—at page 274 of the Civil 
Rules of . Practice and Circular Ov-ders, 
Vol. I). The High Court under the powers 
vested under Section 265 of the Indian 
Succession Act empowered all subordinate 
Judges ex officio as District Delegates nder 
the said Act within the local limit: of 
their respective jurisdiction (H.C.P. Dis. 
947 of 1939 at page 274 of the Civil Rules 
of Practice and Circular Orders Vol D. 
By virtue of the three notifications re-erred 
to above, District Munsifs are invested 
under Section 388 of the Indian Succ 3ssion 
Act, with the functions of a District Court 
under the Act within the local limits of 


itheir respective jurisdicticn, and the Sub- 


ordinate Judges, by virtue of the nctifica- 
tion of the High Court under Section 29 
(1) of the Madras Civil Courts Act and 
under the provisions of Section 265 ctf the 
Indian Succession Act, are authorised to 
take cognisance of any proceedings under 
the Indian Succession Act which canrot be 
disposed of by District Delegates and are 
also appointed ex officio District Del=gates 
under the Act within the local limits of 
their respective jurisdiction. The result of 
these notifications is that the District “udge, 
the Subordinate Judge and the Listrict 
Munsif can take cognisance of the matter 
under the Indian Succession Act by virtue 
of the provisions in the Act referre] to 
above. The District Judge is also em- 
powered to hear appeals under Section 388 
of the Indian Succession Act from a deci- 
sion of an inferior Court, that is, a [istrict 
Munsif or a Subordinate Judge. This posi- 
tion is beyond dispute and’ had been so 
held by a Full Bench of this Court ir Sub- 
barayalu Reddiar v. Rengammal, 1962-2 


Mad LJ 318 = (ATR 1962 Mad 450 (FB). 


4. In the present case, we are con- 
cerned with the propriety and validity of 


the Subordinate Judge hearing an appeal 
against the order of the District Munsif 
pranting a succession certificate. Section 


99 (1) of the Madras Civil Courts Act em- 
powers the High Court by general o? spe- 
cial order to authorise the District Judge 
to transfer to any Subordinate Judge under 
his control any proceedings under the 
Indian Succession Act which cannot ke dis- 
posed of by District Delegates. But the 
High Court has not so authorised the Dis- 
trict Judge to transfer to any Suborlinate 
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Judge any of the proceedings under the 
ndian Succession Act. It is also clear 
from Section 388 (4) of the. Indian Succes- - 
sion Act that the District Judge may with- 
draw any proceedings under Part X from 
an inferior Court, and may either himself 
dispose .of them or transfer them to another 
such Court established within the local 
limits of the jurisdiction of the District 
Judge and having authority to dispose’ of 
the proceeding. While this provision 


would empower the District Judge to with- 


draw proceedings from an inferior Court 
and ` try himself -or transfer such 
proceedings to, another Court hav- 


ing authority to dispose of the proceed- 
in gs, so far.as an appeal which is prefer- 
red to the District Judge from an inferior 
Court is concerned,. there is no provision 
for transfer of such an appeal. Nor is the 
Subordinate Judge under any of the provi- 
sions of the Act empowered to hear such 
appeal. -As already pointed out, though 
the High Court has powers under Section 
29 of the Madras Civil Courts Act to au- 
thorise any District Judge to transfer - to 
any Subordinate Judge under his control 
any proceeding under the Indian Succes- 
sion Act, it has not’so empowered and 
therefore the hearing of an appeal by the 
Subordinate Judge, as in the instant case, 
is without jurisdiction and the appellate 
order has therefore to be set aside. The 
apes is remanded to the District Judge 
of Ramanathapuram at Madurai for dispo- 
sal in accordance with law. In the appeal, 
the petitioner will be permitted to take a 
ground that the respondents have not set 
up a custom of divorce in the community 
to which the petitioner belongs or esta- 
blished it, and the respondents will be per- 
mitted to take such defence as is open to 
them in law. 


5. In the result, the civil revision 
petition is allowed. There will be no order 


as to costs, 
Revision allowed. 
AN i 


ATR 1972 MADRAS 339 (V 59 C 117) 
SADASIVAM AND V. RAMASWAMI, JJ. 
Eswari Amma and another, Appellants 
v: M. K. Korah and others, Respondents. 
App. No. 519 of 1964, D/- 19-10- 
1971, against the decree of ae | -- Padma- 
nabhapuram, in O. S. No. 23 of 1968. 
(A) Transfer of Property Act (1882), 
S. 105 — Lease — Exclusive possession of 
property transferred not essential. 
To constitute a lease what all is re- 
quired is transfer of a right to enjoy im- 
movable propery, Thus the transfer of a 


right to the usufruct of the property with- 
out possession may amount to a lease. 
(Case law discussed}. (Para 9) 
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Where the transferees are entitled to 
cultivate the land for raising tapioca, 
though the transferors retain their right to 


raise and tap' rubber plants -and_ trees, 


there is transfer of a right to enjoy im- 
movable property and hence it constitutes 
a lease. : (Para 9) 
(B) Specific Relief Act (1963), S. 20— 
Relief of specific performance — It is dis- 
cretionary but not arbitrary — Mere delay 
of two years cannot be a ground to refuse 
relief. Sb ee 
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Sultan Ahmed Rowther v. State of 
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- ATR 1952 Mad 389 = (1952) 1 Mad 
LJ 44, Sankaralinga v. Ratnasami 12 
AIR 1952 Trav-Co 888 = 1952 Ker 
LT 224 (FB), Sanku Krishnan v. 
. Hari Prabhu 
AIR 1950 PC-90 = 77 Ind App 76, - 


Bank of India v. J. A. H.. Chinoy 6 
AIR 1950 Nag 107 = 1950 Nag Lf. 

51, Baldeo Prasad v. Rewaram 
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AIR 1949. Mad 265 = (1948) 2 Mad 

Lj 271, juna Mudaliar v. 

Lakshmiammal 12 
1937 Mad WN 1158, Subbàrayadu v: jä 
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923 (FB), Commr. of Income-tax 
v. Yagappa- Nadar n 
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289, Jamshed Khodaram v, Burjorji 
Dhunjibhai 
. K. Parasram, for Appellants; A. Sun- 
daram Iyer, . Srinivasan and S. Anan- 
thakrishna Nair, for Respondents. 


SADASIVAM, J.:—. Appellants are 
defendants 1 and 6 in O. S. No. 23 of 
1963, on the file of the Subordinate 
Judges Court, Padmanabhapuram. The 
first respondent-plaintiff filed the suit for 
specific performance of the agreement of 
sale Ex. A-4, dated 15-2-1961 for Rupees 
59.000 in respect of 126 acres 91 cents of 
land known as “Love Grow Providence 
Estate” owned by defendants 1 and 2. The 
first defendant is the wife and the second 
defendant is the daughter of D.W. 4 Ra- 
man Pillai, who acted on their behalf in 
bringing about the agreement of sale. De- 
fendants 1 and 2 had purchased the suit 
property from the ird defendant on 
90-6-1956 for Rs. 20,000 under the origi- 
nal of Ex, B-2, but paid only Rs. 1500 
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(Para 12) 


' were 
F year 


A. L R; 
at the time of sale and agreed to pay the 
balance of Rs. 18,500 in four instalments 
from August, 1958 to August, 1962. There 
is no dispute about the claim of the third 
defendant for the balance of sale conside- 
ration payable to him.. Defendants 4 and 
5 were cultivating the suit lands excluding 
the portions occupied by rubber plants and 
trees for raising tapioca. under an, unregis- 

ated 27-8-1957, which 
has not however been produced in this 
case. According to the plaintiff, defen- 
dants 4 and 5. ‘were in’ occupation of the 


suit Jands' as lessees of defendants 1 and 
'2 for 


the purpose of tapioca cultivation. 
But, according to defendants 1 and 2, de- 
fendants 4 and 5 were only licencees who 
ermitted to ‘cultivate tapioca plants 
ter year. Defendants 4 -and 5 claim- 
ed to. be lessees. in possession of the suit 
Jands and contended that they ‘had spent 
Rs. 10,000, for improving the properties 
and claimed benefits of Travancore-Cochin 


‘Act VIH of 1950. But they subsequently 


surrendered. poin of the suit lands in 

ursuance of the compromise entered into 
y them with defendants 1 and 2. The 
sixth defendant purchased an extent of 67 
acres 64- cents out of’ the suit properties 
from defendants 1 and’ 2 on 9-19-1963, 
that is after suit, for Rs. 60,000. 


2. The learned Subordinate 
accepted the plaintiffs case that he was 
always ready and willing to perform hig 
art of the agreement of sale and that the 
efault was solely due to the inability of 
defendants .1 and 2 to give possession of 
the suit lands on account of the subsisting 
lease in favour of defendants 4 and 5. The 
learned Subordinate Judge, however, ac- 
cepted the case of the contesting defen- 
dants 1 and 2 that the. other conditions of 
sale as regards the obtaining of the en- 
cumbrance certificate and satisfying the 
plaintiff about the boundaries ete. of the 
suit properties were pile with. He 
did not agree that defendants 4 and 5 
were merely licencees and that the posses- 
sion of the suit properties naet j with 
defendants 1 and 2, or that there was any 
abandonment of the suit claim by the 
ee either on account of inordinate 
elay or other circumstances or that de- 
fendants 1 and 2 effected imporvements 
at considerable cost and that specific per- 
formance should not therefore be granted. 
In the result, the learned Subordinate 
Judge decreed the suit as prayed for with 
costs against defendants 1 and 2 and 
allowed the third defendant to draw the 
amount due to him out of the amount to 
be deposited by the plaintiff within three 
months from the date of the judgment. 


3. It is averred in paragraph 3 of 
the plaint that, as per the terms of ‘the 
agreement, defendants 1 and 2 should 
have within three months of the date of 
the agreement of sale satisfied the plaintiff 
by getting encumbrance certificate regard- 


Judge 


X 


wh: 


t* 


‘not -obtained before the 
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ing the plaint schedule property for the 
period from 8-6-1956 and showin that 
to the plaintiff, that they should have 
Satisfied the plaintiff regarding the bound- 
aries and extent of the plaint schedule 
property and that they should also . kave 
elivered vacant possession of the p-aint 
schedule property to the plaintiff. The 
first defendant has pleaded in her wr-tten 
statement that paragraph 3 of the plaint -is 
not correct and that the relevant term: of 
the agreement have not been truly and 
correctly stated in the said paragraph. 


’ There is no doubt about the truth of the 


agreement of sale Ex. A-4 and the terms 
of the agreement mentioned therein, Ac- 
cording to the terms of the agreement, 
defendants 1 and 2 should obtain an en- 
cumbrance cértificate in respect of the suit 
properties from 8-6-1956 and satisfy the 
plaintif ‘about the extent and boundaries 
of the schedule properties and hand over 
the entire schedule properties to him with- 
in three months from the date of the 
agreement of sale. D.W. 4 Raman Pillai 
applied for encumbrance certificate a few 
ays prior to the expiry of the hree 
months’ period and got the encumbrance 
certificate Ex. B-1 on 20-5-1961, that is 
five days after the expiry of the -hree 
months’ period. . 


= The learned Subordinate Judge has 
observed. -that the fact that Ex. B-L was 
expiry of the 
three months’ period, but only five days 
later, cannot at all be viewed with dis- 
favour against defendants 1 and 2. 2.W. 
4 Raman Pillai claims to have showr Ex. 
B-1 to the plaintiff on 26-5-1961, buz the 
plaintiff as P.W, 6 denies the same. D.W. 
1, Purushothaman Nair corroborates the 
evidence of D:W. 4 Raman Pillai thac the 
latter showed the. encumbrance certificate 
to the plaintiff. The learned Suborcinate 
udge has rightly observed that the proba- 
ilities are that D.W. 4 Raman Pillai who 
had obtained the encumbrance certificate 
would have shown it to the plaintiff when 
he came to his house on 26-5-1961. Thus 
the fact that defendants 1 and 2 did not 
obtain an encumbrance certificate within 
the period of three months cannot be con- 
sidered to be a default on the part cf de- 
fendants 1 and 2 which can lead to any 
inference that they were not willins*® to 
perform the agreement of sale, or wanted 
to commit any breach of it. But +t is 
clear from the terms of the agreemen: Ex. 
A-4 that it is not the mere obtaining of 
the encumbrance certificate by deferdants 


‘1 and 2 within three months which 5 im- 


portant, but that defendants 1 and 2 should 
satisfy the plaintiff about the exten! and 
boundaries of the suit properties after ob- 
taining the encumbrance certificate. The 
learned Subordinate Judge has referred to 
the fact that the plaintiff has gone tf the 
suit lands two or three weeks prior to Ex. 
A-4 and also in the middle of April that 
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he had no diffculty in ascertaining the 
boundaries and the extent of the suit pro- 
perties, that apart from the sum of Rupees 
5000 paid as advance he has made a fur- 
ther payment of Rs, 3000 under Ex. A-I1 
in pursuance of the letter of request Ex. 
A-10 sent by the first defendant: and ob- 
served that these circumstances would go 
to show that there was absolutely no difi- 
culty in ascertaining the extent and boun- 
daries of the suit properties and that the 
robabilities are that the plaintif was satis- 
ed with regard to the same. It is not 
possible to accept this finding having re- 
gard to the terms of the agreement. 


Under the terms of the agreement, 
defendants 1 and 2 should obtain an ‘en- 
cumbrance.. certificate and satisfy the plain- 
tiff about the extent and boundaries of the 
suit properties agreed to be sold under 
Ex. A-4.. The fact that the plaintiff went 
to the suit properties on two prior occa- 
sions and that he paid a further sum of 
Rs. 8000 apart from the advance of Rupees 
5000 already paid by him cannot be taken 
as satisfying the terms of the agreement 
of sale.as to what defendants I and 2 
should do. In fact, D.W. 4 Raman Pillai 
admitted in cross-examination that after 
the. agreement of sale, the suit properties 
were not measured and identified in the 
presence of the plaintiff. But,. here again, 
we have to point out that the strict non- 
compliance. with this term of the _agree- 
ment . by` defendants 1 and 2 could not 
have been a real grievance for the plain- 
tiff in this case and it is not possible to 
infer from this circumstance that defen- 
dants 1 and 2 were unwilling to perform 
their part of the agreement. 


A, The. oral and documentary evi- 
dence in this case leaves no room to doubt 
that both the parties were willing to per- 
form the agreement of sale Ex. A-4 enter- 
ed into by them till they met in. the house 
of defendants 1 and 2 on 26-5-1961. 
(His Lordship discussed the evidence and 
proceeded.) 

Hence the plea of the first defendant and 
the evidence of her husband D.W. 4 Ra- 
man Pillai that the plaintiff had no money 
to complete the contract of sale and there- 
fore he had committed default -is clearly 
false and in fact no arent was made by 
the learned advocate for the appellants to 
put forward such ‘a contention 


5. The learned advocate for the 
appellants, however, urged that as the 
plaintiff had utilised the amount for the 
purchase of other estates in subsequent 
years and had even taken three months’ 
time to deposit the balance of sale con- 
sideration, it could not be said that he 
continued to have means to fulfil the con- 
It is true the plaintiff admitted that 
in 1963 he and his wife purchased pronor 
ties, but no suggestion was made to hi 
that he could not command the necessary 


efore us. 


842 Mad. [Prs. 5-7] 


funds for the purchase of the suit proper- 
ties subsequent to his meeting defendants 
l and 2 on 26-5-61 and before the date 
of suit. In fact, there is no such plea in 
the written statement of the first defen- 
dant. There is nothing to show that the 
laintiff asked for three months time to 
eposit the balance of sale consideration, 
It is quite likely that the three months’ 
paring was provided in the Juonen and 
ecree of the trial Court in’ the usual 
course without any request for time by the 
plaintif. | l 


6. The learned Advocate for the 
appellants relied on the decision in Veer- 
ayya v. N. S. Chowdry, 1966-2 SCJ 789 
. in support of his contention that in a suit 
for specific performance, ‘the plaintiff must 
show that he was ready and willing to per- 
form his part of the contract- from the 
time the contract was made till the date 
of the decree. But it is clear from that 
decision that the plaintiff must’aver in his 
plaint that he was ready and willing- to 
perform his part of the contract and that 
if the averment is traversed, he must prove 
the said averment. The plaintiff in this 
case pleaded that he was ever ready to do 
his part of the contract. The first defen- 
dant has stated in her written 
the circumstances under which the plaintiff 
came and went away from her house in 
May, 1961 and pleaded. that the plaintiff 
had no money with him to complete ‘the 
sale and so he went away. There is no 
plea in the written statement of the first 
defendant that the plaintiff had no suf- 
cient funds subsequent’ to his purchasing 
other properties in 1963 and prior to the 


suit and hence he could not have been 
ready and willing to perform the suit 
agreement during the entire period. In 


Nathulal v. Phoolchand, 1971-2 SCJ 51 = 
(AIR 1970 SC 546), the Supreme Court 
has held that a vendor of immovable pro- 
perty under an agreement of sale to whom 
the vendee has paid part of the sale price 


and entered into possession cannot call 
upon the vendee to pay the ance of 
price before he performs his part of the 
contract and that he cannot plead that the 
vendee is not ready and willing to pay the 
balance on the ground that he had not 
tendered the amount. It is pointed out 
in that decision that to prove himself ready 


and willing, the purchaser need not neces- 
sarily produce the money or vouch a con- 
cluded scheme for financing the transaction 
and that if he has an outstanding arrage- 
ment with-his banker to enable him to 
draw the amount needed by him for pay- 
ment to the vendor, that would be suffi- 
cient to prove his readiness and willing- 
ness. 


In Bank of India v. y. A. H. Chinoy, 
AIR 1950 PC 90 at p: 96, the Privy Coun- 
cil has pointed out that in order to prove 
himself ready and willing to perform his 
obligation under a contract to purchase 
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shares, a purchaser has not necessarily to 
produce the money or to vouch a conclud- 
ed scheme for financing the transaction 
and that the question is one of fact. The 
plaintiff in that case had stated that he 
had no sufficient ready money to meet the 
price and that no definite arrangements 

been made for finding it at the time 
of repudiation. The Privy Council agreed 
er the following observation of Chagla, 


“In my opinion, on the evidence al- 
ready on record it was sufficient for the 
Court to come to the conclusion that plain- 
tif 1 was ready and willing to perform 
his part. of the contract. It was not neces- 
sary for him to work out actual figures 
and satisfy the Court what specific amount 
a a one have aden on oa a 
gage of his property and the pledge of 
these shares. I do not think that any 
jury—if the matter was left to the jury 
in England—would have come to the con- 
clusion that a man, in the position in 
which the plaintiff was, was not ready and 
willing to pay the purchase price o 
shares which he had bought from defen- 
dants I and 2.” 


For the foregoing reasons, we are unable 
to uphold the plea put forward by the 
learned advocate for the appellants in this 
Court that though the plaintiff had means 
to purchase the properties in 1961, he was 
not in a position to do so after he purchas- 
ed other properties in 1963, and therefore 
he could not have been ready and willing 
to perform ` his part of the suit agreement 
even prior to suit. i 


7. -We have referred. to the ex- 
change of notices prior to the meeting of 


the parties on 26-5-1961 and pointed out 
as to how they go to show that both the 
parties were iling to complete the 


agreement 'of sale. We have negatived the 
case of the first defendant put forward for 
the first time in her written statement that 
the plaintiff had no money at the time of 
his meeting her in her house on 26-5-1961. 
The plaintiff has pleaded and adduced evi- 
dence to show that defendants 1 and 2 
were not in a position to complete the 
agreement of sale as were not in a 
position to deliver possession of the 
suit® properties on account of the 
subsisting lease im favour of defendants 
4 and 5. There is ample evidence in this 
case to prove the plea of the plaintiff that 
defendants 1 and 2 were not able to fulfil 
the agreement of sale, as they were not in 
a position to deliver possession of the suit 
properties. The learned advocate for the 
appellants contended that defendants 4 and 
5 were only licensees and not lessees of 
the suit properties and that defendants 1 
and 2 could not have had any difficulty in 


delivering possession of the suit proper- 
ties to the plaintiff in May, 1961. We are 


unable to accept this contention. 


the 


>= 
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8. Defendants 1 and 2 have enter- 
ed into an agreement of lease with d=sfen- 
dants 4 and 5. But that document has 
not been produced in this case. It is true 
the nomenclature of the document is not 
conclusive as to the nature of the transac- 
tion evidenced by it. Defendants 4 and 5 
filed a written statement pleading that they 
had taken a lease of the suit prop=2rties 
from defendants 1 and 2 and that they 
were entitled to be in possession as pez the 
Travancore-Cochin Act VII of 1950. But, 
subsequently they entered into a compro- 
mise with defendants 1 and 2 on 18-3- 
1964 stating that they had no interest in 
the suit properties. In fact they wen to 
the extent of stating in the compromise 
that they had surrendered their rights in 
favour of defendants 1 and 2 even prior 
to Ex. A-4. The fourth defendant Challa- 
yan Nadar had been examined as P.W. 2 
in the suit. He gave evidence that he 
and the fifth defendant took a lease cf the 
suit properties from defendants 1 and 2 
under an unregistered lease deed and paid 
pattom and obtained the receipt Exs. 
A-l1 to A-3 and A-88. The receipt Ex A.I 
is dated 29-7-1961. The receipt Exs A-2 
and A-3 are for the two subsequent ‘ears. 
These receipts clearly support the case of 
P.W, 2 Chellayan Nadar. There is no 
satisfactory explanation by D.W. 4 Kaman 
Pillai for the issue of the said receipts with 
the statements contained therein. The ex- 
planation of D.W. 4 Raman Pillai thet the 
receipts were written in accordance with 
the conditions of the lease in order to 
enable him to collect the arrears has been 
rightly rejected by the trial Judge as not 
at convincing. 


" ee ‘ew y foe ae 
(His Lordship discussed the evidence and 
proceeded.) 

The evidence of P.Ws. 1 and 3 cozrobo- 
rates the evidence of the plaintiff thet de- 
fendants 1 and 2 failed to complete the 
agreement of sale on account of their in- 
ability to secure possession of the sui- pro- 
perties from the lessees and the sub-lessees. 


9. We are unable to accept the 
contention of the learned Advocate icr the 
appellants that defendants 4 and 5 were 
only licencees and not lessees. He argued 
that defendants 1 and 2 retained posses- 
sion of the suit properties in which there 


. were rubber plants and trees and that de- 


fendants 4 and 5 were only permitted to 
cultivate tapioca plants and remove the 
same. Under S. 105 of the Trans&r of 
Property Act— 


“a lease of immoveable property is a 
transfer of a right to enjoy such prcperty, 
made for a certain time, express œ im- 
plied, or in_ perpetuity, in consideration of 
a price paid or promised, or of momey, a 
share of crops, service, or any other thing 
of value, to be rendered poaa or on 
specified occasions to the transferer by 
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the transferee, who accepts the transfer 
on such terms.” 

The learned advocate for the appellants 
referred to paragraph 17 at page 10 in 
Woodfall on Landlord and Tenant, Vol. I, 
in support of his contention that there 
should be exclusive possession with a per- 
son to constitute him a lessee of another. 


' But the heading of the paragraph itself is 


“exception to the test of exclusive posses- 
sion. It is clear from that paragraph that 
an occupier can be held to be a licencee, 
though in fact he has exclusive possession. 
The illustration given in that paragraph 
refers to a case where on the death of a 
widow of a statutory tenant, the daughter 
who had no right to retain ossession 
under the Rent Acts, was allowed by the 
landlord by way of indulgence to stay 
there, with, in fact, exclusive possession, 
for six months paying the equivalent of 
rent. It was held to be not a case of 
lease. In Ramamoorthi Subudhi v. Gopi- 
nath, AIR 1968 SC 919 it has been held 
that to ascertain whether a document 
creates a licence or lease, the substance of 
the document must be preferred to the 
form, that the real test is the intention of 
the parties, whether they intended to 
create a lease or a licence, that if the 
document creates an interest in the pro- 
perty it is a lease, but if it only permits 
another to make use of the property of 
which the legal possession continues with 
the owner, it is a licence and that if under 
the document a party gets exclusive pos- 
session of the property, prima facie he is 
considered to be a tenant, but that cir- 
cumstances may be established which nega- 
tive the intention to create a lease, 


In Baldeo Prasad v. Rewaram Ram- 
nath, AIR 1950 Nag 107, it has been held 
that if the nature of the acts to be done 
by the grantee requires that he should be 
in exclusive possession, or if the agreement 
provides. that he shall be in exclusive pos- 
session, the proper inference to be drawn 
would be that it is a lease.: But it does 
not follow that in order to constitute a 
lease, it is necessary to grant exclusive pos- 
session to the transferee. It is clear from 
the definition of a lease under S. 105 of 
the Transfer of Property Act that what all 
is required is transfer of a right to enjoy 
immoveable property. It is pointed out at 
page 656 of Mullah’s Transter of Property 
Act, V Eda., that the transfer of a right 
to the usufruct of the property without 
possession may amount to a lease and the 
Full Bench decision in Sanku Krishnan v. 
Hari Prabhu, AIR 1952 Trav-Co 333 is 
referred to as the authority for this posi- 
tion. It is clear from page 339 of the 
decision that the tenant in that case was 
authorised to plant cocoanut trees and 
other trees and enjoy the property for 12 
years. The tenants in that case had paid 
a renewal fee on the date of the execution 
of the document and there was a provision 
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for payment of compensation for the im- 
rovements effected by him. It has been 
eld that the demise and enjoyment of the 

land was not a mere arrangement for lend- 

ing money and that the relationship was 
not primarily that of a debtor and creditor 
but -that of a landlord and tenant. It is 
clear from the case put forward by the 

first defendant herself that defendants 4 

and 5 were entitled to cultivate the land 

for raising tapioca, though defendants 1 

and 2 retained their right to raise and 

tap rubber plants and trees. 


In Sulten Ahmed Rowther v. State of 
Madras, 5 STC. 166 = (AIR 1954 Mad 
949) the question was whether the asses- 
see was entitled ta the benefits of the pro- 
viso to S. 2 (i) of the Madras General Sales 
Tax Act, 1939, in respect of the proceeds 
of sale of arecanut on the ground that they 
were sales by a dealer of agricultural or 
horticultural produce grown on land in 
which he had interest as ‘owner, usufruc- 
tuary mortgagee, tenant or otherwise. The 
assessee in that case who was a dealer in 
cured arecanut entered into a contract 
with the owner of a thope containing are- 
canut palms under which the assessee be- 
came entitled to collect the usufruct of 
the trees in that thope and the period of 
contract was for one year and even when 
renewed. it was only on an annual basis. 
It was held that the contract did not 
amount to a lease of the land itself and 
that all that the assessee got under the 
contract was only an exclusive right to the 
usufruct and that could by no stretch of 
imagination be deamed to be an interest 
in Jand so as to entitle him to the bene- 
fits of the proviso to S. 2 &) of the Act. 
The decision in Commr. of Income-tax v. 
Yagappa Nadar, 50 Mad 923 = (AIR 1927 
Mad 1088) is also to the same effect. It 
has been held in that decision that income 
derived from toddy is agricultural income 
when it is aoned by the actual cultiva- 
tor, whether owner or lessee of the land 
on which the trees grow and that if the 
income is obtained by a person who has 
* not prodúced the trees from which the 
toddy is tapped, or has not done any agri- 
cultural operation whereby those .trees have 
been raised, it is not agricultural income 


within the meaning of the Act. In the 
present case, defendants 4 and 5 were 
entitled to cultivate tapioca on the suit 


lands other than the portions occupied by 
the rubber plants and trees and remove 
the same. It is stated that the normal 
period of such cultivation of tapioca is 
eight months. It could hardly be contend- 
ed that there is no transfer of a right to 
enjoy immoveable property in such a case. 


10. The distinction between lease 
dnd licence is . mentioned at page 659 of 
Mullah’s Transfer of Property Act, V 
-Edn. It is pointed out therein that a licence 
is not assignable, that it does not entitle 
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the licensee to sue strangers -in his own 
name, that it is revocable by the grantor 
except when coupled with interest and that 
it is determined ‘when the grantor makes 
an assignment of the subject-matter. It is 
clear from the facts of this case that de- 
fendants 4 and 5 have sub-leased portions 
of the suit propreties to a number of per- 
sons who in turn have cultivated the lands. 
It is not possible to contend that defen- 
dants 4 and 5 could not have sued strang- 
ers in their own name, if the strangers had 
infringed their rights. Thus, though de- 
fendants 4 and 5 did not have exclusive 
possession of the suit properties and the 
posesion of the suit properties was with 
oth defendants 1 and 2 and defendants 4 
and 5 to enable them to enjoy their ` res- 
pective rights in the rubber plants, trees 
and tapioca plants, there was sufficient 
transfer of interest. in immoveable property 
by defendants 1 and 2 in favour of defen- 
dants 4 and 5 to constitute a lease under 
S. 105 of the Transfer of Property Act. 
For the foregoing reasons, we have no 
hesitation in finding that defendants 4 and 
5 were lessees of defendants 1 and 2 in 


respect of portions of the suit properties 
allowed to be cultivated by them with 
tapioca. 

11. The learned advocate for the 


appellants urged that the plaintif had by 
is conduct and delay abandoned his right 
to claim specific performance, l 


(After discussing the evidence, His Lord- 
ship proceeded. 

Thus there can be no doubt that the plain- 
tif was merely giving time to defendants 
l and 2 to secure possession of the suit 
roperties from the lessees. and the sub- 
essees and deliver actual possession of the 
suit properties to him and this clearly ac- 
counts for his having waited for a period 
of two years. ` 


12. We are not saitisfied that the 
delay of two years in the circumstances of 
the case will disentitle the plaintiff from 
getting specific performance of the agree- 
ment of sale Ex. A-4. It has been held in 
a series of decisions that mere delay will 
not preclude the plaintiff from obtaining 
specific performance, if his suit is otherwise 
in time. In Jamshed Khodaram v. Burjor- 
ji Dhunjibhai, ILR 40 Bom 289 = (AIR 
1915 PC 83) the Privy Council has refer- 
red. to the principles that govern the con- 
struction of a document to find out whe- 
ther time was of the essence of the con- 
tract, It is clear from the decision that 
prima facie, equity treats the importance 
of such time limits as being subordinate 
to the main purpose of the parties, and it 
will enjoin specific performance notwith- 
standing that from the point of view of a 
Court of law the contract has not been 
literally performed by the plaintiff as re- 
gards the time limit specified. It is how- 
ever pointed out in the decision that equity 


1972 


will not assist where there has been uncue 
delay on the part of one party to the con- 
tract and the other has given him reason- 
able notice that he must complete .within 
a definite time. In Arjuna Mudaliar v. 
Lakshmiammal, AIR 1949 Mad 265, a 
Bench of this Court has held that mere 
delay does not by itself preclude the plein- 
tif from obtaining specific performance, if 
his suit is otherwise in time and that the 
delay must be such that it may be proper- 
ly inferred that the plaintiff has abandoned 
his right or on account of the delay tkere 
must have been such a change of circam- 
stances that the grant of darn perform- 
ance would prejudice the defendant. In 
Sankaralinga v. Ratnasami, AIR 1952 Mad 
889, the entire case law has been reviewed 
and the above propositions are reiterazed. 
It is also Soniad out in the decision -hat 
a waiver is not to be inferred merely fom 
the delay in the institution of the suit. 


13. The learned advocate for the 
appellants referred to the report of the 
Commissioner marked as Ex. A-30 in the 
suit that there. were rubber plants eged 


about 134 years spread over an area ct 7 > 


acres of land. There is dispute between 
the paue as to the extent of land over 
which such 1% years plants existed at the 
time of the Commissioners visit. Accord- 
ing to the plaintiff, the extent was nly 
three acres, but, according to the first 
defendant the extent was nearly 15 acres. 
The learned advocate for the appellants 
contended that these rubber ‘plants of 1% 
years growth noticed by the Commissioner 
on 11-1-1964, should have been planted 
in or about June or July, 1962. He con- 
tended that defendants 1 and 2 would not 
have raised rubber plants if really the 
plaintiff wanted specific performance of the 
agreement of sale Ex. A-4. It is lear 
from the report of the Commissioner that 
the rubber plants were planted unscientifi- 
cally without dig ing proper pits etc. and 
it looked more like tapioca plantation than 
rubber plantation. The Commissioners re- 
port also refers to the waste committel in 
tapping the mature rubber trees cortrary 
to the well accepted practice. It should 
be noted that defendants 1 and 2 have not 
roduced any accounts, or adduced evi- 
ence to show how much they have ex- 
pended for. raising such rubber plants. 
D.W. 2 Vasudeva Nair has been. examined 
to speak to the rubber plants in the suit 
Drop rtios But his evidence is interested 
and unreliable. Thus there is no satisfac- 
Tory evidence to show that defendants I 
and 2 expended substantial amounts for 
raising rubber plants in the suit properties. 
In Ex. A-5 the sub-lessees have comphined 
about defendants 4 and 5 interfering . with 
the rights of the sub-lessees forcibly at the 
instance of defendants 1 and 2. It is quite 
possible that in order to assert such legal 
e defendants 1 and 2 raised rub- 
ber plants on portions of the suit proper- 
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our of the plaintiff. 


_two main 
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ties. However, this would not support the 
plea of defendants 1 and 2 that there was 
waiver on the part of the plaintiff. We 
have already pointed out that the plaintiff 
was always ready and willing to perform 
his part of the suit agreement and that 
the default was only on account of the 
inability on the part of defendants 1 and 2 
to secure possession of the suit properties 
to the plaintiff. 


14. The learned advocate for the 
appellants referred to two decisions in su 
port of his contention that this Court should 
exercise its discretion in refusing to grant 
specific performance as the plaintiff has 
come forward with several false conten- 
tions. In Satyanarayana v. Yellohi Rao, 
AIR 1965 SC 1405 the Supreme Court has 
held that mere delay without more exten- 
ding up to the period of limitation can- 
not. possibly -be a reason for a Court to 
exercise its discretion against giving relief 
for specific performance. However, under 
Section 22 of the Specific Relief Act, relief 
of specific performance is discretionary but 
not arbitrary. It is pointed out that the 
scope of discretion: even. after excluding 
the cases mentioned in Section 22 of the 
Specific Relief Act of 1877 corresponding 
to Section 20 of the Specific Relief Act 
of 1968, cannot be confined to waiver, 
abandonment or estoppel and that diverse 
situations may arise which may induce a 
Court not to exercise the discretion in fav- 
It is stated that it 
may better be left undefined except to 
state what the section says, namely, discre- 
tion of the Court is not arbitrary, but 
sound and reasonable guided by judicial 
principles and capable of correction by a 
Court of appeal. In Subbarayadu v. Ta- 
tayya, 1987 Mad WN 1158, a Bench of 
this Court refused specific performance on 
ounds, namely, that the appel- 
lant-plaintif had given false testimony in 
the witness box and that granting specific 
performance would be doing injustice to 
the respondent who spent money on im- 
proving the property without any protest 
y the appellant. But it is clear from the 
facts of that case that even the trial Court 
refused specific performance’ on | several 
other grounds. Further, the false testi- 
mony which disentitled the plaintiff in that 
suit getting specific performance, _ related 
to a false plea that he tendered the 
purchase consideration of Rs. 6000. The 
contention of the appellants in this case is 
that the trial Court disbelieved the evi- 
dence of*the plaintiff in respect of two of 
the three conditions of agreement of sale 
Ex. A-4, namely, the production of the 
encubrance certificate and the failure on 
the m of the defendants 1 and 2 to satis- 
fy the plaintiff about the boundary and 
extent of the suit properties. It is how- 
ever clear from our discussion that defen- 
dants 1 and 2 did not really comply with 
the conditions as the encumbrance > certifi- 
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cate was secured after the expiry of the 
three months and 4 Raman Pillai 
has admitted clearly in his evidence . that 
after Ex. A-4 the property was not measur- 
ed and identified in the presence of the 
plaintiff. Thus there is no scope for in- 
voking the above decision in Subbarayadu 
v. Tatayya, 1987 Mad WN 1158. 


15. The learned advocate for the 
appellants made a faint attempt to question 
the correctness of the trial Court granting 
specific performance as well as damages. 
But there is no substance in this conten- 
tion having regard to S. 19 of the Specific 
Relief Act of 1877 corresponding to Sec- 
tion 21 of the Specific Relief Act of 1963. 


16. In the result, the decree and 
judgment of the learned Subordinate Judge 
are correct and they are confirmed. The 
appeal is dismissed with the costs of the 

contesting respondent-plaintiff. : 


Appeal dismissed. 





AIR 1972 MADRAS 346 (V 59 C 118) 
GOKULAKRISHNAN, J. 


R. Govindaraj, Petitioner v. N. G. Ven- 
kateswaran, Respondent. 


Civil Revn, Petn. No. 1980 of 1970, 
D/- 28-10-1971, against order of Sm. C. 
C. 8rd J., Madras, D/- 29-4-1970. 


Madras Buildings (Lease and Rent) 
Control’ Act (18 of 1960), S. 10 (8) (c) — 
Eviction for securing additional : accommo- 
dation for business — Order made after 
impleading landlord’s legal representative 
without objection of ejectment right being 
personal to landlord will enure to benefit 
of that representative when business is con- 
tinued by him and need for additional ac- 
commodation persists — (X-Ref:—~ S. 2 
(6)) — (1947) 2 Mad LJ 419 and ATR 1957 
Nag 100, Dist. (Paras 5 & 9) 

Such objection cannot be raised sub- 
sequently. against that legal representative. 
The definition of ‘landlord’ on S. 2 (6) is 
wide enough to include that representa- 


tive, (Paras 5 & 9) 
Cases Referred: | Chronological Paras 
AIR 1957 Nag 100 = 1956 Nag LJ 


625, Dwarkanath v. Amarnath 

(1947) 2 Mad LJ 419 = 60 Mad LW 
718, Mohammed Ibrahim v. Rabi- 
man Khan 5, 6, 7 


Sivaswami for S. K. Narayanan and 
K. Srinivasan, for Petitioner; M. A. Sri- 
nivasan, for Respondent. 


ORDER:— The tenant is the peti- 
tioner in this civil revision petition. The 
respondent herein is the landlord as at pre- 
sent; his father (who is now no more) filed 
the eviction petition against the petitioner 
herein for the purpose of getting additional 
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accommodation under Section 10 (8) (c) of 
the Madras Buildings (Lease and Rent Con- 
trol) Act. 

2. The petitioner herein has been 
a tenant under the father of the respon- 


e oe ee of 
e for his 

The Rent Con- 

troller dismissed the eviction , petition. 

On appeal to the Third Judge, Court 
of Small Causes, Madras, eviction was 
ordered on the finding that the respondent 
required the building under the occupa- 
tion of the petitioner bona fide for his ad- 
ditional accommodation. The appellate 
authority has taken into account the in- 
crease in the business turnover of ‘the res- 
pondent and has come to the conclusion 
that the business of the respondent re- 
quires additional accommodation. 


3. It cannot be said that the deci- 
sion arrived at by the appellate authority is 
not. based upon any evidence. The appel- 
late authority has discussed the bona fides 
of the requirements of the respondent as 
also the balance of convenience as between 
the parties and after properly appreciating 
the evidence on record and taking into 
consideration the balance of convenience, 
has ordered eviction. 


4, The resent revision petition 
is against the order directing the petitioner 
to vacate and deliver vacant possession of 
the premises in the occupation of the res- 
pondent. I find no infirmity, or illegality 
or irregularity or impropriety in the deci- 
sion arrived at by the appellate authority. 

5. The learned counsel for the 

petitioner states that the benefit of the 
eviction cannot enure to the present res- 
ondent, inasmuch as he is the son and 
egal representative of the petitioner in 
the eviction petition. According to the 
learned counsel, the benefit is personal in 
nature and once the person who filed the 
eviction petition is no more, there cannot 
e any order in favour of his legal repre- 
sentative. For this proposition, he citeg 
the decision in Mohammed Ibrahim v. 
Rahiman Khan, 1947-2 Mad LJ 419. 
Tyagarajan J., held in that decision that 
an order of the Rent Controller directing 
the tenant to put the landlord in posses- 
sion of his house on the ground that the 
landlord desired to occupy the house him- 
self is one for the personal benefit of the 
landlord and is not capable of execution 
after the death of the landlord at the ing- 
tance of his legal representatives. 


4 
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In the abovesaid case, the landlady 
filed the eviction petition on the ground 


of owners occupation. The said petition 
was filed under the Madras House 
Rent Control Order, 1945. The 


landlady who got the eviction order before 
the Rent Controller on 12-9-1945, confirm- 
ed by the appellate authcrity on 10-10- 
1945, died on 6-11-1945. Application for 
execution of the eviction order was made 
by her legal representatives before the Sub- 
Judge, Guntur. Both the Courts below 
found that the order was executable in 
view of Sec. 7-A (5) of the Madras Hcuse 
Rent Control Order, 1945. On further ap- 
eal, Thyagarajan J., after discussing the 
facts of that particular case, and observing 
that the landlady required the house for 
her own use and as such the same was 
a personal right, allowed the same, The 
learned Judge also held— ` 


“My decision, however, does not mean 
that if in future there are circumstances 
which would entitle the legal representa- 
tives to ask for eviction against the terant, 
they would not be in a position to do so 
on a proper application being made to the 
Rent Controller. My decision is only with 
reference to the order appealed against.” 


It is significant to note that the deci- 
sion rendered in the abov2 case was only 
in respect of the facts arising in that parti- 
cular case. Further, throughout the evic- 
tion proceedings, the landlady was alive 
and eviction from the house was asked for, 
for the benefit of the landlady. But as far 
as the present case is concerned, it is for 
the business purpose of the landlord the 
premises was asked for. The landlord died 
pending the appeal filed by him before the 
appellate authority. Even before an order 
for eviction was passed by the appellate 
authority reversing the order of the Rent 
Controller, the respondent herein was 
brought on record after due notice It 
was in the presence of the respondent the 
order of eviction was passed, after hearing 
both the parties. Absolutely no objection 
was taken throughout to the effect tha- the 
order of eviction cannot be passed since 
the right was a personal right of the evic- 
tion-petitioner. In view of the facts stated 
above, it is clear that the facts of the case 
in 1947-2 Mad LJ 419, are not applicable 
to the facts of the present case. It is too 
Jate in the day for the petitioner herein to 
put forth a case as if the right is a per- 
sonal one. 


6. As rightly pointed out by Thiru 
M. A. Srinivasan, the learned counsel for 
the respondent, there is an enabling pro- 
vision in Sec. 27 of the Madras Buildings 
se and Rent Control) Act. Sec. 27 
reads—— 


“I. Any application made, appeal pre- 
Ferred, or proceeding taken, under this Act 
by or against any person, may, in the 


tion was filed by the 


event of his death, be continued by or 
against his legal representatives. 


2. Where any application, appeal or 
other proceeding sould have been made, 
preferred or taken, under this Act by or 
against any person, such application, appeal 
or other proceeding may, in the event of 
his death, be made, preferred or taken by 
or against his legal representatives.” 


There is absolutely no analogous provision 
in the Madras House „Rent Control Order, 
1945, which was the relevant Order while 
the decision in 1947-2 Mad LJ 419, was 


rendered, 


rf Apart from the fact that the de- 
cision in 1947-2 Mad LJ 419, related to 
a case of owners occupation, as, contrasted 
to the case in ‘the present petition, which 
is only for additional accommodation, it 
cannot be.taken that the said decision lays 
down a general proposition to the effect 
that whenever any petition for eviction on ` 
ground of owners occupation is filed, the 
same has to be taken as one giving a per- 
sonal right in favour of the eviction-peti- 
toner, 

8, Dwarkanath v. Amarnath, AIR 
1957 Nag 100 is a decision of a single 
Bench of the Nagpur High Court, wherein 
it has been held as follows: 


“Clause 18 (8), C. P. and Berar Letting 
of Houses and Rent Control Order 1949, 
contemplates a personal need of the land- 
lord as a ground for grant of permission 
to terminate the tenancy. Where, 
therefore, the house wholly vests in 
another, whether by sale or by 
partition, his own need for the house 
comes to an end. In such a case his suc- 
cessors cannot be deemed to be his repre- 
sentatives for purpose of his need. He can- 
not, therefore, claim to continue the pro- 
ceedings on the basis of his predecessors 
need. His proper remedy is to make a 
separate application for that purpose as the 
old cause of action does not survive after 
the transfer.” 


The above Nagpur case arose out of the 
dismissal of the petition to implead the 
petitioner therein as the person entitled to 
continue the petition filed for owners oc- 
cupation. The petitioner therein got the 
property by virtue of a family partition. It 
as been held in that case that the right 
is one of personal in nature and hence it 
cannot be said to have accrued to the 
petitioner who was the revision petitioner 
in that case. I do not think the facts of 
the present case are the same as those in 
the decision cited above. 


9. Section 10 (8) (c) of the Madras 
Buildings (Lease and Rent Control) Act 
contemplates that a landlord may apply re- 
quiring eviction of the tenant for his addi- 
tional accommodation for the purpose of a 
business which he is carrying on. Based 
on that provision, the present eviction peti- 


landlord for addi- 
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tional accommodation for . the purpose of 
his business. Even pe uent to the de- 


mise of the landlord, o preferred the 
ie etition, his bo continues, 
egal a are entitled 
to. pe on the business. The purpose for 
which the additional accommodation was 
asked for is still there and cannot be said 
to have been lost after the demise of ‘the 
penon. who a the eviction petition., The 
efinition dlorď in the | Madras 
Buildings nse and Rent Control) ` Act, 
1960 is wide enough to include the present 
respondent. The petition to implead the 
respondent as the legal PEPE aea IVO of 
the deceased landlord had been ordered 
even prior to an order of eviction passed 
in favour of the respondent. Considering 
all these aspects, I do. not -find there is any 
difficulty in- “that the respondent 


herein is entitled to the benefit of the ‘evic- 


tion order passed by the appellate autho- 
rity. 


10. Thira M, A. Srinivasan, - the 
learned counsel for the respondent, has also 
cited decisions on the question of relative 
hardship in a petition for additional acco- 
mmodation. I do not think there is any 
necessity to refer to those decisions since 

am of 
appellate court as regards facts is correct, 


11. Taking into consideration © all 
these’ aspects .of the case, i is clear that 
the respondent is entitled to have the bene- 
fit of the eviction order passed, in the light 
of the provisions contained in Section 10 
(3) (c) of the Madras Buildings (Lease and 
Rent Control) Act, 1960. 


fore this court that the landlord i. e., the 
respondent, has already taken possession of 
the premises in the occupation of the peti- 
tioner herein. There is no question of any 
ant of time in view of the fact that the 
andlord, respondent herein, has already 
taken possession of the suit premises. 
13. In these circumstances, the 
civil revision petition’ is dismissed, But 
there will be no order as to costs. 


Petition dismissed. 
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VENKATARAMAN, ff. 

S. Chenchulakshmi Ammal, Appellant 
v. A. Subramanian, Respondent. 

A. A. A. O. No. 88 of 1969, D/- 8-10- 
1971, me order of Dist. J., Vellore, 
D/- 1-4-1969. 

Civil P. C. (1908), S. 60 — Husband 
having right to income of house without 
power to alienate corpus — Right cannot 
be attached and sold under Section 60 in 
execution of wife’s maintenance decree — 
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‘cussed 


the view that the finding of the. 


It has also been submitted be- 


for Appellant; K. Raman, for Res Ta 
JUDGME 


ALR 
But receiver can be appointed — Whole 


income held should j paid for ante acHon 
x T (X-Ref: S. 47) (X-Ref: O, 40, 


Where under a deed of settlement the 
settlee had the right to enjoy the income 
of the house without power of ae 
of the corpus and after him the 
was to bë inherited bv his heirs a a eed 
ly, the right conferred on the settlee could 
not be transferred and. could not be at- 
tached and sold in execution of his wife's 
maintenance decree but a receiver could 
be appointed and the entire rents should 

e paid’ for ‘satisfaction of the decree. No 
provision need be set apart for . mainten- 
ance of the settlee. (1886) ILR 10 Bom 
342 and (1905) 15 Mad LJ 7 and ATR 
1987 dag 864, Relied on;. Case law dis- 
’ (Paras 84, 85) 


Gases" Referred: Chronological ` Paras 


AIR 1960 Mad 847 = (1960) 2 Mad 
-LJ 185, Thimmi Ammal v. yee 7 
rama Chetty . 12, 33, 84 

AIR 1942 Mad 212 = (1941) 2 Mad” 

LJ ee Saradambal v. Subbarama 


Ayy 
AIR 1 1988 Mad. 623 ILR (1988) 
Mad. 767 = 19838- 1 Mad LJ 686, 
Sundararajulu Naidu v. Papiah 
Naidu 12, 30, 34, 85 
AIR 1937 Mad 864, Janaki Ammal v. 
‘ Marudai Chetti 10, 28, 34, 35 
AIR 1931 P. C. 160 ILR 59 Cal 
` 1 = 58 Ind Ap 215, Nawab Baha- 
dur of Murshidabad v. Karnani In- 
dustrial Bank Ltd. 24, 80 
AIR 1931 Pat 864 ILR 10 es 
: 582, Thakur Khitnarain S 
10. 96, 28- 


Sarju Seth 

AIR | 1925 PC 176 = ILR 47 All 
885 = 52 Ind App 262, Rajindra — 
Narain Singh v. Sundara Bibi 20, jah 


AIR 1923 Bom 276 = ILR 47 Bom 
597, Basangowda Bin Viru irupaxa- 
gowda v. Irgowdatti 10, 17, 19, 35 
(1905) 15 ae LJ 7, Munisami Naidu 
Ammani Ammal 16, 17, e 34, 85 
(1886) ILR 10 Bom 842, Diw 
Appaji Ganesh 18, 16, 17, "ls, ne 
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V. Srinivasan and S. Balasubramaniam, 


NT:— This second appeal 
arises out of a petition filed to execute a 
decree of the Madras City Civil Court. The 
decree-holder is the appellant. The de- 
cree. was transferred for execution to the 
Court of the District Munsif of Sholinghur. 
The Plaintiff was the wife of the first de- 
fendant and she had obtained a decree for 
maintenance prior to the suit and for 
future maintenance at the rate of Rupees 
200/- per month against her husband. The 
second defendant in the suit was her 
mother-in-law and she was directed, along 
with her son, the first defendant, to return 
the jewels of the Plaintiff. The execution 
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~ 


i 
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petition sought only recovery of the past 
maintenance and arrears of maintenance 
subsequent to the suit, and the cost of the 
suit, in all amounting to a little over 
Rs. 12,500/-. Execution was sought by 
attachment and sale of the interest of the 
two defendants in the suit properties. 
Though three items were initially menion- 
ed, execution was sought only of the first 
item, which is a house in Arkonam Town. 


2. - -A counter affidavit was filed on 
behalf of both the judgment-debtors. So 
far as the second defendant was concern- 
ed, it was pointed out that she was not 
liable to pay the maintenance portion of 
the decree in respect of which 
cution was sought, It was further pd 
ed that under a settlement deed dated 25- 
11-1940 neither respondent had any pover 
of alienation over the properties, and that 
they were given only a life interest each 
in the properties. Further, the first Res- 
pondent had been given only a half share 
in the properties under the said document. 


3. To appreciate these contentions 
in the counter, it is necessary straigktway 
the terms oz the 
settlement deed under which. alone the res- 
pondent derived some interest. A registra- 
tion copy of the settlemeat deed has_ been 
marked as Ex. B-l. The Arkonam house 
is one of the items in the settlement deed, 
it being, in fact, Item 1 in the A Schedule 
thereto, valued at Rs. 11,000/-. It men- 
tions the door Nos. 47, 48 and 49, which 
are repeated in the present execution peti- 
The boundaries also are mentioned. 
There is no doubt about the identity of the 
property. Kuppuswam Mudaliar, the 
settlor, was the pate grandfather of the 
first respondent and the father-in-law of 
the second respondent Ponnammal, the 
father of the first respondent, Appasamy 
Mudaliar being dead at the time of the 
settlement. The settlement deed recites 
inter alia the fact that Appasamy Mvdaliar 
died leaving two minor sons, Paramesivam 
aged 10 and Subramaniam aged 7 (first 
respondent herein). The properties were 
the self-acquired properties otf the settlor. 
Ponnammal is mentioned as settlee No. J, 
Paramasivam as settlee No. 2 and Subra- 
maniam as settlee No. 8. So far es the 
A Schedule properties are concerned, it re- 
cites that they are settled for the mainten- 
ance of the minors, settlees Nos. 2 and 8, 
and for that purpose they had been Landed 
over to No. 1, Ponnammal. She was to 
utilise only the income of the properties 
for the maintenance and education of the 
children, maintaining prcper accounts, and 
she had no power of alienation. After the 
minors attained majority, she should hand 
over the properties to them and tkey, in 
their turn, had no power of alienaticn and 
were entitled only to enjoy the <ncome 


therefrom and after them weir issues should 


‘Mudaliar, that is to say, the 
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enjoy the properties with absolute powers 
of alienation. The relevant portion is, 

[Original in Tamil omiited, Ed] 

A, The record contains an affidavit 
dated 15-10-1968 of the decree-holder’s 
father, that Paramasivam, the elder grand- 
son died young without even getting mar- 
ried. . Hence the disposition in favour of 
Paramasivam’s sons failed, and, since the 
settlor Kuppusamy Mudaliar, seems to have 
been alive then, that portion reverted to 
the settlor. - 


5. We next find another settlement 
deed dated 17-5-1949 (registration copy is 
Ex. B-2) executed by the said Kuppuswamy 
Mudaliar. It is really a trust deed settling 
the properties mentioned therein in - favour 
of the three adult sons of the settlor in 
trust for a school at Arkonam. The first 
property mentioned in that deed is the 
Arkonam house which is the subject-matter 
of the present execution petition, Thè 
exact recital is: na 

{Original in Tamil omitted, Ed] 
This recital is not clear, but it seems to 
mean that a half of it belonged to himself 
and his grandson and the other half to 
himself and that it was the other half be- 
longing to him which was settled under the 
trust deed. The grandson referred to must, 
in the context; be taken to refer to Subra- 
maniam, son of his: deceased son Appasamy 
first. respon- 
dent in the present proceedings, As I 
pointed out, the half share settled on the 
progeny of the elder grandson, . Parama- 
sivam, faile and that half reverted to 
Kuppuswamy Mudaliar. Hence he had 
power to settle that half share in trust. 


‘But, so far as the other half share was con- 


cerned, it is not quite evident how he also 
claimed to be jointly entitled to it with his 
second grandson, the first respondent. It 
seems to me, however, that a possible ex- 
planation is that at the time of Ex. B-2, the 
second grandson was still a minor and un- 
married and the progeny had not come 
into existence a therefore till it came 
into existence the settlor probably consider- 
ed himself as joint owner with his grand- 
son. 


6. In the execution petition no 
witnesses were examined on behalf of the de- 
cree-holder; only an extract from the house 
tax payment register of the Arkonam Muni- 
cipality was filed as Ex. A-1 and it showed 
that the house in question stood registered 
in the name of the first defendant Subra- 
mania, Mudaliar, her husband. 


7. The learned District Munsif, 
who enquired into the petition, held that 
the petition was not maintainable against 
the mother-in-law, That decision is obvi- 
ously correct, because she was not liable 
to pay the maintenance portion of the de- 
That finding has not been question- 
e 
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: As regards the husband, the 
learned District Munsif, however, took the 
curious view that under Ex. B-l, the first 
respondent and his brother got the pro- 
perties absolutely on their attaining 
majority and that, since the other brother, 
Paramasivam, was dead, the first respon- 
dent became entitled to the whole. The 
learned District Munsif also pointed _ out 
that under Ex. A-1, the house. stood regis- 
tered only in his name. As regards the 
contention based on Ex. B-2, the learned 
District Munsif observed that the trustees 
of the school were not before him, that 
though the attachment had taken place as 
early as on 4-5-1968, they had not. inter- 
vened and that their interest to a half 
share could not be put forward by the first 
Respondent,. The first respondent had not 
paid even a single pie to his wife and was 
only trying to prolong the proceedings. The 
learned Munsif consequently ordered sale 
of the house. 


9. The first respondent filed an 
appeal to the District Court of North 
Arcot, . The learned District Judge, differ- 
ing from the learned District Munsif held 
that the two minor grandsons, settlees 
under Ex. B-l, got only a-life interest in 
the settled properties, but he committed a 
mistake in thinking that Ex. B-!, .was 


dated 25-11-1960 and .he proceeded on the 


basis that a half had already been settled 
in favour of the school under Ex. 
dated 17-5-1949, On that basis he thought 
that only a half of the property was the 
subject-matter of the settlement Ex. B-l. 
This mistake on his part arose from a print- 
ers devil in the printed copy of the judg- 
ment of the learned District Munsif whic 


wrongly mentioned the date of Ex. B-1 as- 


25-11-1960 instead of 25-11-1940, The 
learned District Judge assumed that in res- 
pect of the other half (not settled in favour 
of the school) the first respondent had the 
entirety of the property. 


10. He then took into account the 
restrictions on alienation imposed under 
Ex. B-l1 on the first ‘respondent and held 
that he had no disposing power over the 
property within the meaning of Section 60 
of the Civil Procedure Code. The learned 
District Judge quoted three decisions: 
Basangowda Bin Virupaxagowda v. Irgow- 
datti, ILR 47 Bom 597 =. AIR 1923 Bom 
276; Thakur Khitanarain Sahi v. Surju 
Seth, ILR 10 Pat 582 = AIR 1981 Pat 
864 and Janaki Ammal v. Marudai Chetti, 
AIR 1987 Mad 864 and observed that, ac- 
cording to these decisions, since the first 
Respondent had only a life interest, the 
decree-holder was not entitled to bring the 
property to sale and would only have a 
right to have a Receiver appointed in res- 
pect of the income of the property. He fur- 
ther thought that it had to be one in a 
separate proceeding and dismissed the peti- 
tion which had been filed for the sale of 
the property. 


B-2,- 


A.I R. 


ll. Aggrieved by the above judg- 
ment, the decree-holder has filed the pre- 
sent appeal. 


12. The argument of Thiu V. 
Srinivasan, the learned counsel for the ap- 
pellant before me is that under Ex. B-1, 
the first Respondent had a life interest in 
the half share of the Arkonam house, that 
he had a disposing power over that half 
share for his own Benefit within the mean- 
ing of Section 60, C. P. C. and that conse- 
quently that life interest could be attached 
and sold, though the sale would not enure 
beyond the life time of the 
dent, So far as the prohibition against 
alienation imposed under Ex. B-l, was 
concerned, the learned counsel interpreted 
it as meaning only that no sale could. be 
effected of the corpus so as to be valid 
beyond the lifetime of the first respondent 
and that it meant nothing more.: In sup- 
port of his contention the learned counsel 
referred to Thimmi.Ammal v. Venkatarama 
Chetty, (1960) 2 Mad LJ 185 = (AIR 
1960 Mad 847) and incidentally to Sundara- 
rajulu Naidu v. Papiah Naidu, ILR (1938) 
Mad 767 = 1938-1 Mad LJ 686 = (AIR 
1988 Mad 623). On the other hand, 
Thiru K. Raman, the learned counsel for 
the respondent-debtor, contends that’ under 
Ex. B-l, the first respondent could only 
enjoy the income from the house that it 
did not amount to a life interest, that the 
right of enjoyment of the income could not 
be validly attached and sold under. Sec- 
tion 60, C. P. C. and that at the most 
only a receiver could be appointed to col- 
lect the income, 


13. Before deciding which of these 


= contentions is correct, it is necessary to re- 


fer to the previous decisions on the point. 
In Diwali v. Appaji Ganesh, (1886) ILR 
10 Bom 342, the question was whether the 
respondent in the appeal before the High 
Court, who had obtained a money decree 
against the appellant, a Hindu widow, was 
entitled in execution of the decree, to sell 
the interest which she had acquired, under 
a compromise in an earlier suit, in certain 
lands. That earlier suit had been brought 
by the widow against her adopted son, a 
minor, and the administrators of his estate 
to enforce her claim to maintenance out of 
the estate of her decease us- 
band. The compromise stated that it was 
agreed to assign to her for her maintenance 
the income of a field land sufficient to 
give her an amount of about Rs. 83/- 
every year; and it stated: 


“The oe should take into her 
possession the above-mentioned land and 
enjoy the same for her maintenance. And 
she should also pay the Government assess- 
ment for the land. The applicant is not to 
mortgage, make a. gift of, sell, or assign 
the said Jand in any way to any person. 
Should the applicant bring about an opor 
tunity of her ownership over the land be- 


first respon-. 


ake, 


| 


Ł 


E 
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ing terminated, owing to the non-payment 
of the Government assessment of the said 
land, the opponent is to take the land into 
his possession. And, then, the appLcant 
shall have no claim for maintenance.” 


14. The question had to be dəcid- 
ed under Section 266 of the Civil P-oce- 
dure Code of 1882 (Act XIV of 1882) 
which was practically identical on this 

oint with Section 60 of the present Civil 
rocedure Code, ‘the question being whe- 
ther over the land in question or the pro- 
fits thereof the widow had- a disposing 
power which she might exercise for her 
own benefit. 


15. The Courts below ordered sale. 
In appeal by the widow. the decision was 
ner by the Bench. Sargent C. J., ob- 
served: 


“Now, by the terms cf that agreement, 
the usufruct of the field was assigned to 
the appellant for her maintenance........ 


The assignment of the usufruct in the 

present case contains a proviso that the ap- 
pellant ‘should not mortgage, make g gift 
of, sell or assign the said land in anyway 
to any person’, and we think that the very 
general terms in which it is _ covched 
coupled with the special object for which 
the appellant was to be put in possession 
of the field, show an intention to prevent 
the appellant’s doing any act by which any 
stranger might acquire a right of any des- 
cription over the land and it is plain that 
by a transfer of her own interest the -rans- 
feree would acquire the right to enter on 
the land. The vusufructuary interest in- 
tended to be assigned to the appellant was, 
therefore, one over which she had no 
power of disposal, and, consequently, could 
not be attached and sold in execution of 
a money decree.” 
Thus the Bench held that the widow did 
not have a disposing power even over the 
income, that is to say, the profits from 
the land. The learned Judges further say 
that they left open the question which 
might arise in another case, whether the 
interest in land assigned to a widow for 
maintenance would have the same inci- 
dents, as property inherited by her as a 
widow’s estate and would consequently be 
transferable. They made it clear that, 
having regard to their view on_ the actual 
terms’ of the document, that wider qrestion 
did not arise. 

16. This decision was followed by 
a Bench of our Court 'Subramania Aiyar, 
and Boddam, J») in Munisami Na:du v. 
Ammani Ammal, (1905) 15 Mad LJ Y. The 
question there was whether the interəst of 
the first defendant (respondent in tke ap- 
peal) in certain lands could be attached and 
sold under Section 266 of the Civil Pro- 
cedure Code of 1882. The instrument in 
question stated: 

“The lands....described in Sch, IV 
hereunto annexed shall be enjoyed br our 


mother Ammani Ammal during her lifetime 
by her enjoying their income only for her 
living and all other expenses without the 
aoe to make any alienation by way of 
sale etc.” 


The learned {ucges observed that those 
terms were almost identical with the pro- 
visions of the instrument in (1886) ILR 10 
Bom 342 and held that the interest was 
incapable cf being sold in execution of the 
decree. At the end they pointed out that 
the question was whether though the 
transaction was in respect of maintenance, 
the right created was a transferable one, 
as it might well have been, or a personal 
and an untransferable one. The decision 
was that it was an untransferable one. 


Li. The above two decisions were 
followed by a Bench of the Bombay High 
Court (Marten and Fawcett JJ.) in ILR 
47 Bom 597 = AIR 1928 Bom 276. There 
also the question was whether the interest 
of a Hindu widow (Irawa) which she ob- 
tained under a compromise (Ex. 28) could 
be attached in execution of a decree obtain- 
ed against her. The compromise stated: 

“I have taken for myself the property 
for the period of lifetime....I shall not 
sell or mortgage or give it on self-reduc- 
ing mortgage or give it as present or in 
any manner give it into the possession of 
others. If I do so it will not be valid.... 
After my death, the said minor alone is 
owner of the said property.” 

The circumstances under which the com- 
promise came into operation were these. 
The widow had been claiming a Hindu 
widow’s estate in all the lands on the al- 
legation of a separation of interest. The 
minor, on the other hand, claimed that she 
was only entitled to maintenance, because 
the lands had’ remained joint. The com- 
promise arrived at was that the widow was 
to enjoy a restricted life interest in certain 
lands and the minor to take the rest of the 
lands and the reversion in the former lands. 
The executing Court following the decision 
in (1886) ILR 10 Bom 849, upheld the 
contention of the widow that her interest 
could not be attached under Section 60 
of the Civil Procedure Code of 1908. The 
decree-holder appealed. The appeal was 
dismissed. Marten J., following the deci- 
sions in (1886) ILR 10 Bom 342 and (1905) 
15 Mad LJ 7, pointed out that the restric- 
tion on alienation prevented the judgment- 
debtor from having a disposing, power with- 
in the meaning of Section 60. He went 
on to pcint out that Section 10 of the 
Transfer of Property Act, which forbids res- 
triction on alienation, could not be invoked 
by the decree-holder. In the first place, 
he pointed out that Section 10 had to be 
read with the other sections of the Trans- 
fer of Property Act, such as Section 6 (d) 
which says that an interest . in property. 
restricted in its enjoyment to the owner 
personally cannot be transferred by him. 
Secondly, he pointed out tbat there was 
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no transfer at all in the, case within the 
meaning of Section 10 of the Transfer of 
Property Act .and that the compromise 
settled ‘conflicting claims. .He then pointed 
out that the interest which she took in the 
property under the compromise was res- 


tricted in its enjoyment to herself personal- - 


ly, that, therefore, it was an interest not 
transferable under Section 6 (d), and that 
it was less than that of a Hindu widow's 
estate which she claimed, but more than a 
bare right to maintenance which was 
that the minor was prepared to allow her. 
In that view of the matter he stated that 
it was unnecessary to consider whether the 
document was merely a right to future 
maintenance , within the meaning of Sec- 
tion 60 (n), C. P. C. 

18. Fawcett, jf, delivered a con- 
curring judgment and pointed out that the 
settlement was a reasonable one, that the 
minor had reversionary rights under Ex. 28 
and that it was proper to restrict the widow 
from alienating or parting with possession 
which might entail litigation after her 
death. He observed: : 

“I think, therefore, the lower Court 
: rightly held that defendant No. 2, had no 
power of disposal over the usufructuary 
interest of the lands. At most all that she 
can dispose of is actual usufruct in hand 
(e. g. a standing crop) and she has no 
power to dispose of future usufruct, which 
would, in effect, be a disposal of the cor- 
pe of the property. Consequently she 
as no disposing power over the lands 


sought to be attached or the future profits . 
thereof which it is implied] pout to 
e lands. 


attach by the attachment of 
I think also that the reasoning in the 
jenulimate paragraph of the judgment in 
(1886) ILR 10 Bom 342, applies exactly to 
is case, and should be followed. That 
case was also. one of compromise.” 


* 


19. These three decisions, viz., 
(1886) ILR 10 Bom 842; (1905) 15 Mad 
LJ 7 and ILR 47 Bom 597 = (AIR 1928 
Bom 276), proceed on the basis that on the 
terms of the document concerned in each 
of those cases, the judgment-debtor did not 
have a disposing power even over the pro- 
fits of the property within the meaning of 
Section 266 of the Civil Procedure Code 
of 1882 or Section 60 of the Civil Proce- 
dure Code of 1908. The execution peti- 
tion in each case was only for attachment 
and sale of the interest of the Porat 
debtor and it was not considered whether 
a receiver could be appointed. 


20. That question, however, was 
decided by their Lordships of the Privy 
Council in Rajindra Narain Sioh v. Sun- 
dara Bibi, ILR 47 All 885 = 52 Ind App 
262 = 49 Mad LJ 244 = (AIR 1995 PC 
176) (decided in 1925). There the respon- 
dent had obtained a money decree against 
the appellant and in execution sought to 
attach and sell certain zamindari proper- 
ties in 16 villages. The interest of the ap- 


A.I. R. 
pellant in those villages arose under a deed 
of 1915, made in compromise of a suit 
which he had brought to eject his brother 
from a zamindari estate. The compromise 
pronided that the appellant, and after his 
eath his male issue in the male branch 
ne hold and possess “the 
ve 


villages” 

g a profit of Rs, 8000/- a year in 
eu of his maintenance without power 
of transfer during the life time of 
his brother. After his brothers death 
the properties were to become - the 
absolute .property of the appellant and 
his descendants, but were not to be trans- 
ferred so long as heirs of the brother were 
in existence. 

21. The learned Subordinate Juag 
dismissed the execution petition on the 
ground that the appellant’s interest was a 
right to future maintenance withi the 
meaning of Section 60 (1) (n), C. P. C. of 
1908 and therefore not liable to attachment 
and sale. The High Court reversed the 
decree observing that they . were of the 
view that Section 60 (1) (n) applied only 
to a bare right to maintenance and in that 
particular case they expressed the view 
that the proper method of execution would 
be by the appointment of a receiver, but 
they did not appoint any receiver. 

22, In the appellant’s appeal their 
Lordships of the Privy Council differed 
from the High Court and observed: 

“Their Lordships are of opinion that 
the right of maintenance is in point of law 
not attachable and not saleable. They 
think that Section 60 of the Civil Proce- 
dure Code, head (n) precludes an applica- 
tion for that purpose. 


They then proceeded to observe: | 
“The proper remedy lies, in a fitting 
case, in the appointment of a receiver for 
realizing the rents and profits- of the pro- 
perty, paying out of the same a sufficient 
and adequate sum for the maintenance of 
the judgment-debtor and his family, and 
applying the balance, if any, to the liqui- 
ation of the judgment-creditor’s debt. The 
High Court point out in their judgment 
‘the old WOU aaa remedy is what is known 
as equitab 
— namely, by the appointment of a re- 
ceiver who takes the place of the debtor 
and acts as an officer subject to the direc- 
tions of the execution Court im collecting 
and disbursing the debtors income in ac- 


cordance with the directions of the execu- - 


tion Court towards the discharge of the 
claim “of the decree-holder”. These views 
appear to the Board to be sound. 


Their Lordships think that the judg- 
ment of the High Court should be modifi. 
ed in the sense described and that the case 
should be remitted to the High Court to 
make the appointment of the Receiver on 
the terms just quoted.” 

_ 28. This case therefore is authority 
for the. proposition. that even in a case 
where a person is given only a right of 


e execution or indirect execution - 


rey 
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bare maintenance, and the interest of he 
debtor is only a right to future mainten- 
ance and could not therefore be attached 
and sold under Section 60 of the C-vil 
Procedure Code, a receiver could be ap- 
pointed for realising the rents and protits 
of the property. In _ that particular case 
rovision was made in an adequate sum 
or the maintenance of the judgment-dektor 
and his family. That seemed to be the 
proper .course, since the property had b3en 
given for the purpose of maintenance, and 
as for the surplus, there seemed to be no 


reason in law why the surplus should not 


be made available to the creditor. 


24. The next case decided by the 
Privy Council, to which reference may be 
made for our purpose, is Nawab Bahadur 
of Murshidabad v. Karnani Industrial Bank 
Ltd., ILR 59 Cal 1 = 58 Ind App 215 = 
(AIR 1931 PC 160). There the appellant 
as Nawab Bahadur of Murshidabad had 


succeeded to the benefit of a settlement of- 


immoveable properties contained in an in- 
denture of 1891 (made by the Secrezary 
of State), which was confirmed by an Act 
to which it was scheduled, The Resron~ 
dent bank in execution of money de- 
crees which it had obtained against the 
appellant applied to the High Court to 
appoint a receiver of the rents, issues 
and profits of properties included. in the 
settlement. The settlement had keen 
made by the Secretary of State for India 
for the due maintenance and support of 
the titles of Newab Bahadur of Murshida- 
bad and to pay to the Nawab Bahadur 
and his lineal heirs male in perpetuity 
an annual sum of Rs. 2,30,000 by month- 
ly instalments of Rs, 19.166.10.8 and it 
was further agreed and declared that the 
immoveable properties mentioned in the 
schedules to the indenture should ‘hence- 
forth and forever be held and enicyed 
by the said Nawab Bahadur and his lineal 
heirs subject, however, to the limitations 
and conditions ag to inalienability and 
otherwise’ contained in the indenture. 
The first condition was this: 

“The said Nawab Bahadur shall not 
nor shall pay any of his successors in 
the said titles sell. mortgage, devise or 
alienate the said properties respectively 
ar any of them otherwise than by lease 
or demise for a term not exceeding 21 
years and under a rent without bonus or 
salamee.” 

Lort-Williams, J. dismissed the app ica-~ 
tion on the ground that to appoint a re- 
ceiver would defeat the intention of the 
Government as expressed in the stetute 
and indenture by depriving the Nawab 
Bahadur pro tanto of income designed 
for the maintenance of his exalted posi- 
tion and would be against public pclicy. 


Another ground was that the appoint- 


ment of a receiver might prove embar- 
rassing and place the Court in an invidi- 
ous position in the event of the exercise 
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by the Secretary of State of his power 
of entering into possession of the proper- 
tles and applying the rents for the 
Nawab’s benefit. The decision of Lort- 
Williams, J. was reversed in Letters 
Patent Appeal by Rankin, C. J. and 
Ghose. J.. who appointed a Receiver. On 
further appeal by the judgment-debtor, 
their Lordships of the Privy Council con~ 
firmed the decision of the High Court. 
They referred in the first place to S. 51, 
Civil P. C. which permitted execution 
by appointment of a receiver and they 
observed: 

“Now while the Moorshedabad Act 
renders the immoveable properties to 
which it relates inalienable except to the 
limited extent permitted, it imposes no 
restriction on the enjoyment of the rents 
by the Nawab Bahadur for the time 
being. .So long as he is entitled to draw 
the rents he may dispose of them as he 
pleases. It is true that the income of 
the properties was conferred on him to 
enable him to maintain his dignity and 
station, but should he fail go to apply it. 
the Secretary of State is given the spe- 
cial power of stepping in and drawing 
the rents himself and applying them for 
the Nawahb’s benefit. Unless and until 
the Secretary of State intervenes the 
Nawab may employ his income as he 
chooses, nor is there any restraint on 
anticipation imposed by the statute or 
the indenture. The Nawab therefore has 
a disposing power over the income. Once 
this is established no question of public 
policy is involved, and their Lordships 
are unable to see that either the terms 
of the statute or the indenture are con- 
travened by aiding the creditors of the 
appellant to effect payment out of his 
income of the debts which he has in- 
curred. The appointment of a receiver 
in the present case is. of course. subject 
to the special powers of the Secretary 
of State and should the latter at any 
time decide to intercept the rents the 
receiver’s powers will .be superseded. 
This is fully recognized by the Appellate 
Court’s judgment.” : 

25. It may be noted that their 
Lordships held that the Nawab had a 
disposing power over the income. It 
could perhaps have been urged that under 
Section 60, Civil P. C. attachment and 
sale of the property could be effected 
even if the judgment-debtor bad a dis- 
posing power only over the profits of 
the property. but the prayer in the ex- 
ecution petition ‘itself was only to ap- 
point a receiver, and the actual question 
whether the power of disposal over the 
income was sufficient to justify attach- 
ment and sale did not arise for decision. 

26. In ILR 10 Pat 582=(AIR 1931 
Pat 364) it was held that the interest of 
the judgment-debtors in the village of 
Chakla in Chota Nagpur area could not 
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tion 60. Civil P, C. The village had been 
administered under the provisions of the 
Chota Nagpur Encumbered Estates Act, 
1876, and in 1920 it was released from 
the provisions of the Act except 5. 12-A 
and possession was restored to the judg- 
ment-debtors. Section 12-A of the Act 
made it incompetent for them without 
the previous sanction of the Commis- 
Sioner (a) to alienate such property or 
any part thereof in any way, or (bY to 
create any charge thereon extending be- 
yond their lifetime. Such sanction of 
the Commissioner had not been obtained. 
It was held that the execution sale would 
consequently be void. The reasoning 


was i— 
“Without the sanction of the latter 
(Commissioner) he cannot alienate the 
property or any part of it In any way 
nor create any charge upon it extend- 
ing beyond his own lifetime and any 
such alienation or charge made or at- 
tempted is void. Manifestly the inten- 
tion of the Legislature was that the pro- 
perty should reach the heir of the hol- 
der intact and should do so unencumber- 
ed as it had been released to the holder 
himself, The object of the enactment 
is the protection of the property itself. 
The disposing power of the holder is 
taken away entirely except in respect 
of the usufruct during his lifetime. To 
employ the language of Section 60 of 
the Code of Civil Procedure, he no long- 
er possesses over the property a dis- 
posing power which he may exercise for 
his own benefit; he retains a power only 
over the profits from the property dur- 
ing his lifetime.” 
It was observed that though tke sale 
‘was prohibited, the remedy against the 
judgment-debtor, if any, perhars, was 
the appointment of a receiver of the usu- 
fruct of the property during the holder’s 
lifetime. Lower down they observed: 
“To my mind the Legislature provid- 
ed in the earlier sub-sections of S. 12-A 
against such a sale by reasonable and 
necessary implication and in view of Sec- 
tion 60 of the Code of Civil Procedure it 
was superfluous to provide specifically 
against an indirect sale of the property. 
Property is not liable to sale by the 
Court unless the judgment-debtor has a 
disposing power over it for his own bene- 
fit. The measure of liability to involun- 
tary alienation is the power of voluntary 
transfer. The latter is taken away from 
the holder by the statute so far as sale 
or attempted sale of the property 1s con- 
cerned and the exercise of it is render- 
ed void. Full ownership is cut down the 
holder's power of disposition for kis own 
benefit is restricted to the profits accru~ 
ing within his lifetime. There is, as al- 
ready indicated, ample precedent in. Chota 
Nagpur in the enactments prohibiting on 
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grounds of pubile policy the transfer. save 
in exceptional circumstances of raiyati 


holdings, and in the law governing ghat- - 


wali tenancies which also cannot be sold 
on a decree against the incumbent for his 
debt. Then the whole purpose of the 
enactment would be frustrated if by in- 
direct means — it would ordinarily be 
collusively — the holder could effect 
the alienation which he is forbidden to 
make directly, 

It may be pointed out in addition 
that there is of course no equity in -fav- 
cur of creditors who know quite well how 
little security the statute leaves them in 
respect of advances to disqualified box- 
rowers definitely subject to S 12-A.” 


27. The decision proceeded ex- 
pressly on the footing that the holder for 
tne time being did not have disposing 
power over the corpus of the property 


_ itself and though it was recognized that 


he had power of disposition over the 
profits, still it was not held that even 
that limited power would justify attach- 
ment and sale under Section 60, Civil 
P. C. The reason appears to have been 
that the policy of the enactment would 
be frustrated by such a sale. 


28, In AIR 1937 Mad 864 (decid~ 
ed by Beasley, C. J.) the question again 
was whether the property of a certain 
woman (Janaki Ammal) could be at- 
tached and sold under Section 60, Civil 
P. C. The property had been settled on 
her by her husband. Out of the income 
she had to maintain her husband, his 
mother and child and also any future 
born children. The wife was not to alie« 
nate the property. The husband died: 
so did his mother. No further children 
were born. Only Janaki Ammal and her 
daughter were alive. Janaki Ammal be- 
came a judgment-debtor and her credi- 
tor sought to attach the property. She 
contended that she got only a right of 
maintenance and that therefore the Dro- 
perty was not attachable under S. 60 {n), 
Civil P., C. That contention was repel- 
led by the executing court. She filed a 
revision petition. Beasley. C, J, cons 
curred with the executing court by ob- 
serving that Section 60 (n) could not 
be invoked by her. He observed: 


“Therefore what was sought to be 
attached here was not her right to main« 
tenance. What was sought to be attach- 
ed was her property out of which she 
was to pay the maintenance of other 
persons, The position in my opinion 
therefore is that the settlement gave to 
the widow a life interest in the property. 
There is a provision for the property go-~ 
ing subsequent to her death to ‘our heirs,” 
I take this to mean the heirs of the sej- 
tior and the settlee. I cannot spell ouf 
of this document anything more than the 
provision for a life estate and since there 


ae 
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clearly is a restraint on alienation in- 
posed, it seems to me that this property 
was not property over which the pez- 
tioner judgment-debtor has a disposing 
power and upon this point I agree with 
the observations of Macpherson, J. in ILR 
LO Pat 587 = (AIR 1931 Pat 364). where 
Be says :-— 

‘Property is not liable to sale by 
ihe Court unless the judgment-debior 
has a disposing power over it for his 
own benefit. 
to involuntary alienation is the power of 
voluntary transfer.’ 

Therefore this property was not liable 
to attachment. There is, however, an- 
other remedy open to the decree-holder 
the respondent, namely the relief of in- 
direct execution, that is to say. he 1s en- 
titled to have a receiver of the income 
of the property, although ke cannot bring 
that property to sale, I therefore mocify 
the lower Court’s order by giving Lim 


that relief and in order to save expenses, | 


as this is a small estate, I appoint him, 
viz., the decree-holder, receiver. There 
must however be a condition imposed 
upon his appointment and that is that 
the directions of the lower Court must 
‘be taken as to the payment of some al- 
lowance to the judgment-debtor in order 
to maintain her.” 


29. It may be noted that the cnly 
criterion applied by the learned Chief 
Justice was that the widow had no power 
of disposal over the corpus of the pro- 
perty. He 
the question whether she had a dispos- 
ing power over the profits of the pro- 
perty. He apparently assumed that she 
had a disposing power over the prcfits, 
but still thought that the proper remedy 
was only to appoint a receiver. 


30. In ILR (1938) Mad 767 = 
(1938) 1 Mad LJ 686 = (AIR 1938 Mad 
623) the question again was whether the 
interest of the appellants in a jagir could 
be attached and sold. The jagir had been 
granted to the predecessors of the ap- 
pellants in 1802 by Lord Clive, with the 
condition-— 


“You are to understand that the. 


said village is not alienable by gift, sale 
or otherwise, but in default of legal heirs 
the gaid village shall revert to the 
Honourable Company.” 


The contention of the judgment-debtors 
that it could not be attached and sold was 
-overruled by the learned Subordinate 
Judge. The appeal came up before 
Burn, J, and Abdur Rahman, J., Bura, J. 
took the view that the Government could 
not issue a declaration having the force 
of law that the village could nevez be 
transferred by the operation of law. Ab- 
dur Rahman, J. held that the provision 
against alienation was valid under 5. 

ef the Crown Grants Act and that there- 
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fore the corpus of the property coul 
not be sold. He observed: = 


“But, under the terms of the grant, 
the right to enjoy the rents and profits 
during the time of their natural lives 
has been given to the grantee and his 
heirs and the judgment-debtors have a 
disposing power over the rents and pro- 
fits of the village which they may exer- 
cise during their lifetime for their own 
benefit. Not having the power of dis- 
posal over the corpus of the property, 
they cannot be held to have any power 
to deal with its income beyond the period 
of their natural lives, Their Lordships 
of the Privy Council, while construing 
similar terms contained in the Murshida- 
bad Act (XV of 1891). which was enacted 
only with the object of confirming and 
giving effect to an indenture between the 
Secretary of State for India and the then 
Nawab Bahadur of Murshidabad, arrived 
at the same conclusion: ILR 59 Call = 
(AIR 1931 PC 160), Following the prin-- 
ciples laid down in this case, I hold that 
although the- corpus of the village now 
proposed to be sold is neither attachable 
nor saleable, yet its profits and income 
are- so during the principal judgment~ 
debtors’ lifetime. The next question then 
is as to what order” would be most ap- 
propriate in these circumstances, In an- 
other case which was brought to our 
notice by the counsel for the appellants, 
ILR 47 All 385 = (AIR 1925 PC 176) the 
Judicial Committee of the Privy Council 
took the view that although the appel- 
lant’s interest in the villages, being a 
right to future maintenance, was ex- 
empted under Section 60 (1), Civil Proce- 
dure Code, from attachment and sale, 
yet a receiver could be appointed to rea- 
lise the rents and profits with a direc- 
tion to pay a sufficient and adequate 
sum for the maintenance of the appel- 
lant and his family and to apply the 
balance to the liquidation of the decree. 
It is true that the rents and profits of 
the village over which the judgment- 
debtors are held to have a disposing 
power could be sold for the period dur- 
ing which the judgment-debtors are 
alive, But the better relief in the cir- 
cumstances of this case appears to be 
that a receiver be appointed in this case 
for the purpose of collecting the rents 
and profits of the village until such time 
as the debt is paid off or the judgment- 
debtors are alive”. 


He was therefore of the opinion that the 
order for sale should be vacated and a 
receiver should be appointed. to collect 
the share of income of defendants 1 and 
4 during their lifetime. 

31. Because of the difference of 
opinion, the matter was placed before a 
third Judge, Venkataramana Rao, J, 
Venkataramana Rao, J., agreed with. 
Abdur Rahman, J,, and pointed out: 
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“I am therefore of opinion that the 
interest possessed by defendants 1 and 4 
in the property is only the right to enjoy 
the rents and profits during their lives 
and they are attachable and saleable; but 
the proper order in such cases Is 
passed by my learned brother Abdur 
' Rahman, J. I accordingly agree with him 
and hold that the appropriate order +o 
be passed in this case is to direct the ap- 
pointment of a receiver to be in posses- 
sion and management of the property 
who will collect the rents and profits 
thereof and pay the share of the net 
profits of defendants 1 and 4 in satisfac- 
tion -of the decree and the share of the 
net profits appertaining to the deceased 
father of defendants 5 to 7 to the guar- 

dian of defendants 5 to 7”. 


32. It may be noted that, though 
Abdur Rahman, J.‘observed that the rents 
and profits of the village over which the 
judgment-debtors were held to have a 
disposing power could be sold for the 
period during which the judgment- 
debtors were alive. he proceeded to indi- 
cate that the proper order to make was 
to appoint a receiver. Venkataramana 
Rao, J. agreed with him. 


33. Thimmi Ammal v, Venkata< 
rama Chetty. (1960) 2 Mad LJ 1385 = 
(AIR 1960 Mad 347) (decided by Raja~ 
mannar, C, J, and: Basheer Ahmed Sayeed, 
J.) was a simple case where the question 
was whether the right of a Hindu widow 
in the property of the joint family of 
which her husband was a coparcener, 
devolving on her under Section 3 (2) of 
the Hindu Women’s Rights to Property 
Act, 1937 was liable to be attached and 
sold in execution of a decree obtained 
against her. The question was answered 
in the affirmative. The learned J udges 
observed:— 


“Sub-section (3) declares that any 
such interest shall be the limited interest 
known as a Hindu Woman's estate pro- 
vided however that she shall have the 
same right of claiming partition as a male 
owner. We have no hesitation in hold- 
ing that the interest which is conferred 
by Section 3 (2) of the Act on the widow 
is an interest over which she has a dis- 
posing power. It is not necessary to go 
into the question whether she is @ co- 
parcener along with the other coparce- 
ners. It is sufficient to hold that the in- 
terest which devolves on her is an un- 
divided interest but an interest. which 


can be worked out by means of a parti<- 


i Such a right as her. husband had 
e upon her. The only limitation 
is as regards the amplitude of the estate. 
It is a limited interest known as. the 
Hindu Woman’s Estate. In Saradambal 
v. Subbarama Avyar, (1941) 2 Mad LJ 
962 = (AIR 1942 Mad 212) a learned 
Judge of this Court held that the undi- 


S., Chenchulakshmi v. A, Subramanian 


Ae I. Ri 
vided share obtained by a Hindu widow 
under Section 3 (2) of the Act is Liable 
to be attached by her husband’s credi- 
tors. This decision has been consistent- 
ly followed in this Court and we are in 
respectful agreement with the principle 
laid down in the decision. In the case 
before us, the creditor is not the widow’s 
husband’s creditor, but her own creditor, 
But on principle, that could not make 
any difference”, 


i 34. It is in the light of these deci- 
sions that the question before us has to 
be decided, I have already indicated that 
under the original of Ex. B.-1 dated 
25-11-1940 Kuppuswamy Mudaliar con- 
ferred on his two grandsons, Parama- 
sivam and Subramaniam, the right to en- 
joy the income of the house in question 
without any power of alienation of the 
corpus and after them the property was 
to be inherited by their heirs absolute- 
ly. Paramasivam died issueless and 
therefore the further disposition in favour 
of his progeny failed and to that extent 
the half share reverted to the settlor and 
he settled it in favour of the school 
under Ex, B.2 dated 17-5-1949. In res- 
pect of the other half, however, Subra- 
maniam had some interest. What is the 
nature of that interest is the question be- 
fore us, in particular, whether it could 
be attached and sold under Section 60, 
Civil P. C. It seems to me that the terms 
of the settlement are practically indis- 
tinguishable from the terms of the instru- 
ment concerned in (1886) ILR 10 Bom 
342 and (1905) 15 Mad LJ 7. The latter 
is a Bench decision and is binding on 
me. According to that decision I have 
to hold that the right conferred on him 
could not -be transferred and could not 
be attached and sold under Section 60, 
Civil P, C. Even if it is to be consider- 
ed that the interest which was conferred 
on Subramaniam was a life interest with 
a power of disposal overthe usufruct. the 
decision of Bealsey, C. J.in AIR 1937 Mad 
864 and those of Abdur Rahman, J. and: 
Venkataramana Rao, J. in ILR (1938) Mad 
767 = (AIR 1938 Mad 623) show that, 
though legally such an interest could be 
sold to enure for the lifetime of the first 
respondent, still the proper course would 
be only to appoint a receiver. The deci- 
sion of Abdur an, J, and Venkata-~ 
ramana Rao. J. is equivalent to that of 
a Bench and is binding on me. Hence, 
itt is clear that, so far as the terms of 
Ex, B.1 go the relief of attachment and 
sale which the decree-holder seeks in 
this case cannot be granted to her.. The 
decision in (1960) 2 Mad LJ 135 = (AIR 
1960 Mad 347) is distinguishable, because, 
what was concerned there was the in- 
terest which devolved on a Hindu widow 
under Section 3 (2) of the Hindu Women’s 
Right to Propertv Act. Even before that 
Act, where a Hindu widow inherited her 
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husband’s estate, it was settled law that 
the interest was alienable during her Lfe- 
time, and in fact, she was the owner of 
the Estate, though subject to some res- 
trictions, and the reversioners would have 
no interest till succession opened out on 
her death. But the position of the frst 
defendant Subramaniam under Ex. B.Z is 
different and similarly the position of his 
progeny would also be different. As soon 
as the progeny were born, the esitate 
would become vested in them and they 
cannot be assimilated to the reversiorers 
of a Hindu widow’s estate. Hence the 
above decision cannot be invoked by the 
appellant, 

35. The next question is whether 
a receiver can be appointed. Thiru K, 
Raman for the judgment-debtor himself 
has not taken any objection that a Re- 
ceiver could not be appointed. It seams 
to me that a receiver can be appoir.ted 
on the authority of the decision of the 
Privy Council in ILR 47 All 385 = 52 
Ind App 262 = (AIR 1925 PC 176). I 
refer to that in particular, because, though 


their Lordships held thas the case fell. 


within Section 60 (n), Civil P. C. (right to 
future maintenance) and that there“ore 
the property could not be attached and 
sold, still they held that a receiver cculd 
be appointed, and it may be noted that, 
though there was no’ praver for the ap- 
pointment of a receiver and the preyer 
was only for attachment and sale, tnreir 
Lordships held that a receiver could be 


appointed in that execution petition it- 


self. Similarly in AIR 1937 Mad 3864, 
Beasley, C. J. directed the appointment 
of a receiver, The earlier cases, (1386) 
ILR 10 Bom 342; (1905) 15 Mad LJ 7 and 
ILR 47 Bom 597 = (AIR 1923 Bom 276) 
cannot. be considered as standing in the 
way of the appointment of a receiver, 
because that question was not considered 
there, Of course, in ILR (1938) Mad 767 
= (AIR 1938 Mad 623) ‘also a receiver 
was appointed. It seems to me tha: in 
this case also-a receiver can straizht- 
way be appointed. If tha first respond- 
ent is already in possession of a portion 
of the house, he need not be disturbed 
from that; but, if he is: not in possession, 
the entire rents may be collected by the 
Teceiver and after the payment of the 
taxes due to the municipality and provi- 
Sion for repairs, if any the rest should 
be made available for the satisfaction of 
the decree of the appellant, and no ro- 
vision need be set apart ‘for the main- 
tenance of the respondent, as was done in 
ILR 47 All 385 = 52 Ind App 265 = 
(AIR 1925 PC 176) or in AIR 1937 Mad 
864. ; 

36. In ILR 47 All 385 = 52 Ind 
App 262 = (AIR 1925 PC 176) the docu- 
ment was construed as conferring only a 
right to future maintenence and tkere- 
fore attracted Section 60 (n). I apprehend 
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that that was the reason why first pro 
vision for the. maintenance of the judga 
ment-debtor was made and only the 
balance was made available to the credie 
tor. But Ex. B-l cannot be cons 
strued as conferring a bare right to 
maintenance under Section 60 (n) In 
any case the facts of this case do nof 
justify any leniency being shown to the 
respondent, He has not paid even a pie 
to his wife and there is no reason why’ 
provision should be- made for his maine 
tenance out of the income of the pro« 
perty, If he happens to be residing in 
the house, he need not be evicted, buf 
that is all the benefit he could have, 
Further, he cannot also claim to occupy 
the whole house. He can only occupy a 
reasonable „portion of the house, so that 
the remaining portion of the house could 
be let out. The execution petition is re~ 
manded to the executing court with a 
direction tO appoint a receiver in accord-+ 
ance with the terms of this judgment, 
The appellant will have the costs of the 
two courts below, but the parties wi 

bear their own costs in this court. Leave 


refused, 
Order accordingly, 
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Jayalakshmi Ammal and others, Ap« 
Delete v. T. V. Ganesa Iyer, Respond~ 
ent. 


Second Appeal No, 215 of 1967, D/- 
1-9-1971 against decree of 2nd Addl. Sub. 
J. Tiruchirapalli in A, S. No, 185 of 1966. 

Hindu Succession Act (1956), S; 28 —~ 
Unchastity of widow: — Not a disquali-~ 
fication for succession. l 


The effect of Section 28 read with 
Section 4 of the Act is that the unchastity 
of a widow has ceased to be a disquali- 
fication for succession after the Act came 
into force. A widow though wunchaste 
can now succeed to the property of her 
son as his father’s widow, AIR 1951 Mad 
954 (FB), Dist, ' (Para 2) 


Cases Referred: Chronological Paras 
AIR 1951 Mad 954 = ILR (1952) 
Mad 187 (FB), Ramaiya v. Mothayya 2 


_&, Gopalaswami Iyengar and M. 
Srinivasan.. for Appellants: A. Sundaram 
Iyer, for Respondent. 


VEERASWAMI, C. J.:— The de 
fendants are the appellants. The res« 
pondents brought the suit for recovery of 
possession of the plaint schedule pro= 
perties and for mesne profits. He pur- 
chased the properties from Rajamani. the 
widow of one Narayanaswami, who died 
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tn 1948 leaving his sons Prasanna and 
Venugopal by his first wife Chinnammal. 
That lady had predeceased her husband. 
Narayanaswami also left behind him his 
brother Krishnaswami, The sale deed ex- 
ecuted by Rajamani directed the respond- 
ent to pay out of the purchase price cer- 
tain debts of Venugopal which, however, 
have not up-to-date been paid. Prasanna 
and Venugopal died in 1953 and 1957. 
Even during their lifetime Rajamani in- 
stituted O. S. 34 of 1953 on the file of the 
court of the Subordinate Judge, Tiru- 
chirapalli, for partition of the properties 


' described in the plaint Schedules A.to C 


and for delivery to her of a 1/6th share 
on the ground that those properties be- 
longed to the joint family consisting of 
Narayanaswami and his brother Krishna- 
swami. That suit ended in a compromise 
in terms of which a decree followed. The 
stipulation there was that Rajamani 
should be paid a sum of Rs, 16000 in con- 
sideration of her giving up of her rights 
as mentioned in paragraph 5 of the com- 
promise. After the death of Prasanna 
and Venugopal, Rajamani claimed to have 
succeeded to the estate of Venugopal as 
the widow of his father under the provi- 
sions of the Hindu Succession Act, 1956. 
In defence to the suit various contentions 
were raised, but in the second appeal we 
are concerned with three questiors. 


The first of the questions relates to 
the scope of the compromise in O. S. 
No. 34 of 1953. . The appellants main- 
tain that. as a result of this compromise, 
Rajiamani had divested herself of her 
rights in the suit properties. Fi 


(His Lordship discussed the facts and 
proceeded). : 


Tt is no doubt true that the opening 
phraseology in paragraph 5 refers to “in 
so far as it concers the defendants”: but 
that should be understood in the context 
and, so understood, it is clear that what 
concerned the defendants in that suit was 
the claim of the plaintiff in the suit, 
namely, a share in the joint family pro- 
perties. That being so, the lower ap- 
pellate Court was right in its view that 
the compromise did not stand in the way 
of Rajamani succeeding to Venugopal’s 
exclusive properties, 


2. The second question is this, The 


courts below -have concurrently found 


that, even during the lifetime of her hus- 
band. Rajamani left him and lived in 
open and notorious unchastity. The ap- 







is, under the Hindu law, undoubtedly a 
disqualification. But the point is whe- 
ther that disqualification would any 
nger apply after the Hindu Succession 
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Act 1956 came into force, Rajamani suc- 
ceeded to Venugopal’s properties as his 
father’s widow. Section 4 of the Act 
gives to its provision an overriding effect. 
It says that save as otherwise expressly 
provided in the Act any text. rule or in- 
terpretation of Hindu Law or any custom 
or usage as part of that law in force 
immediately before the commencement of 
tae Act shall cease to have effect with 
respect to any. matter for which provi- 
sion is made in the Act. It also provides 
that any other law in force immediately 
before the commencement of the Act shall 
cease to apply to Hindus in so far as it is 
inconsistent with any of the provisions 
contained in the Act. In accordance with 
the provisions of Section 8. the property 
of a male Hindu dying intestate shall 
devolve, according to the provisions in 
Chapter II of the Act. firstly upon the 
heirs specified in class I of the schedule 
and secondly, if there is no heir of 
class I then upon the heirs specified in 
class II of that schedule. S. 8 is in sub- 
stitution of the Hindu Law of succession 
relating to the property of a male Hindu 
dving intestate. Once the Act has pro- 
vided for that, as enacted by S. 4 (1), 
the rule of Hindu Law relating to that 
matter ceases to. have operation. But the 
appellants rely on Ramaiya v, Mottayya, 
ILR (1952) Mad 187 at p. 195 = (AIR 
1951 Mad 954) (FB) and contend that in 
So far as the Hindu Succession Act has 
not abrogated the rule of Hindu Law as 
to the disqualification of a widow to suc- 
ceed on the ground:of unchastity. the 
personal law should govern with the re- 
sult that Rajamani would be disentitled 
to succeed to the properties of Venu- 
gopal. That decision was rendered under 
the Hindu Women’s Rights to Property 
Act. It was held in that case that a 
Hindu married woman living in adultery 
at the time of her husband’s death was 
disqualified, by reason of her unchastity, 
from acquiring any interest under the 
Hindu Women’s Rights to Property Act. 
This was upon the view that the Act 
conferred only a benefit upon a widow. 
But that did not mean that sui juris the 
Act meant to abrogate the rule of Hindu 
Law relating to the disqualification of a 
widow to succeed on the ground of un- 
chastity. The-court pointed out. as we 
find from the judgment of the learned 
Chief Justice:-— 


“Much reliance. was placed on S. 2 
which declares that the provisions of Sec- 
tion 3 shall apply notwithstanding any 
rule of Hindu Law or custom to the con~ 
trary. It is important to note that the 
language is not ‘notwithstanding any rule 
of Hindu Law or custom’ but ‘notwith- 
standing any rule. of Hindu Law or 
custom to the contrary”. If there is any 
rule of Hindu law or custom which is 
contrary to the provisions of S, 3. then it 


Ae 


1972 


is such a rule that is abrogated and not 
every rule of Hindu Law which is not 
directly contradicted by tha provisions of 
Section 3”. 

It seems to us that the position under 
the Hindu Succession Act is entirely cif- 
ferent. The Hindu Succession Act, in so 
far as it covers the matters therein, is 
meant to be a complete Code relating to 
Hindu Succession and to that extent ihe 
Act prevails and the Hindu Law in res- 
pect of it will cease to operate. Thai is 
the effect of Section 4 which, as we said, 
gives the provisions of the Act an effect 
of overriding the Hindu law except to 
the extent save as otherwise, expressly 
provided for in the Act itself. The effect 
of Section 8 is to limit succession to the 
class of persons in the order of priority 
specified... Unless, therefore, any rule of 
Hindu Law with reference to the dis- 
qualification of any of the heirs men- 
tioned in any of the classes is covered by 
Section 8 each one of them will be. as 
a matter of right, entitled to succeed in 
accordance with the provisions of that 
section. As a matter of fact the Act has, 
by Sections 24 to 26. provided otherwise 
which relates to the disqualifications en- 
joined by Hindu Law in respect of re- 
marriage, murder and conversion, Where 
a widow has remarried, she will not be 
entitled to inherit as the widow. So too 
murder will be a disqualification as en~ 
joined by Section 25 and conversion urder 
Section 26. Section 28 makes it manifest 
that no person shall be disqualified from 
succeeding to any property on the ground 
of any disease, defect or deformity. or 
save as provided in the Act, on any other 
ground whatsoever. That means, in our 
opinion the Act has made its intention 
specific that unchastity of a widow will, 
after the Act came into force. no longer 
be a disqualification for her to succeed 
as the father’s widow. The second roint 
of the appellants also fails. 


3. The third and last question Is 
as to the appellants’ contention that the 
respondent failed to comply with the 
stipulation in the sale deed for payment 
of a total sum of Rs, 11,350 to the credi- 
tors of Venugopal in repayment of his 
debts. The lower appellate court has 
found as a fact that the respondent has 
not discharged his obligation under the 
conveyance to repay the debts of V=nu- 
gopal. Nevertheless it held’ that the pay- 
ments by defendants 5 to 9 being vclun~ 
tary and they having been paid sub- 
sequent to issue of notice they could not 
be considered to have paid them bona 
fide. We think: this is not the correct 
way of looking at the matter. The debts 
of Venugopal had to be paid and if de- 
fendants 5 to 9 had done that, the res- 
pondent could not take credit for it and 
he could not be excused from his okliga~ 
tion under the terms of the conveyance 
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to him. We accept the appellants’ cons 
tention in this regard, While we sustain 
the decree for possession granted to the 
respondent by the lower appellate court, 
we make recovery of possession condi~ 
tional upon the respondent depositing in 
the trial court a sum of Rs, 11,350. The 
respondent claimed mesne profits at the 
rate of Rs. 3,000 per annum. But, in« 
asmuch as he failed to pay the sum of 
Rs. 11,350 as he was bound to under the 
terms of sale, he would be liable to pay 
interest. He could not withhold this sum 
and at the same time claim mesne profits, 
In the circumstances of the case. we do 
not think it necessary to send the matter 


‘ back for determination of mesne profits, 


But it would be fair and reasonable to 
direct that the respondents should not be 
made liable for interest and at the same 
time the defendants also should not be 
made liable for mesne profits. One 
roughly set off the other on the basis 
that if the defendants had the benefits 
of Rs. 11,350 at the proper time. that sum 
should have earned much larger interest 
Pn what the court would normally, 
allow, 


The decree of the lower ap- 
pellate court is confirmed so far as it 
related to recovery of possession. But 
it is modified by providing that the res- 
pondent would be entitled to recovery of 
possession only on depositing in the trial 
court a sum of Rs, 11,350. In making 
this order, we have taken into account 
also a sum of about Rs. 2,000 which the 
appellants have deposited to the credit 
of the suit towards mesne profits. which 
the respondent had already drawn and 
which the respondent will appropriate to 
himself. As and when amount is 
deposited, the trial court will disburse 
to the defendants entitled to the same 
in proportion to their relative rights, The 
parties will bear their costs throughout, 

: Appeal allowed in part, 


l 
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Rajammal, Appellant v. A, T. Krishna- 
Swami Mudaliar (Died) and others, Res- 
pondents, 

A. A, O. No. 337 of 1966, D/- 26-8 
1971, 

(C) Civil P. C. (1908), O. 21, R. 90 
Proviso — Application to set aside execu- 
tion sale — Order to furnish security — 
Prior decision about insufficiency of pro- 
perty when not necessary. 

In proceedings under the rule before 
a Court orders the applicant to furnish 
security it must come to a finding that 
the value of the property sold is insuffi~ 
cient to cover the liability on it. But 
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where the applicant having an opportuni- 
ty of being heard does not plead Zor non= 
necessity of any security at any stage of 
the proceeding and the Court orders the 
furnishing of security, the order cannot 
be questioned on the ground of want of 
such a prior finding.- AIR 1969 Mad 328, 


Rel. on. {Para 2) 
(B) Civil P. C. (1908), O. 21, R. 90 
Proviso — Order to furnish. security — 


Not an order falling within S. 47 — Order 
can be challenged in appeal against final 
order in the proceedings — (X~Ref:— 
Section 47). 


An order directing or dispensing with 
the furnishing of security under the pro- 
viso does not fall within the phrase “in 
relation to the execution, discharge or 
Satisfaction of the decree” in Section 47 
of the Code and the applicant can chal- 
lenge the order to furnish security in an 
appeal filed against the dismissal of his ap- 
plication to set aside sale. AIR 1989 Mad 
324, Rel. on; 1968-2 Mad LJ 377, Not foll. 

(Para 3) 

(C) Civil P. C, (1908), O. 21, R. 90 
Proviso — Application to set aside ex- 
ecution sale for misdescription of pro- 
perty in sale proclamation -—— Ground 
falling within S. 47 —— Order to furnish 
security not necessary — (X-Ref:— Sec- 
tion 47). AIR 1941 Mad 28 & AIR 1963 
All 319, Rel. on. 

(Note:-— On facts held that there was no 
proof of misdescription of property — 
Sale not set aside), (Para 5) 

(D) Civil P, C. (1908), O. 21, R. 90 
Proviso — Application to set aside sale 
on ground of material irregularity or 
fraud — Fraud or material irregularity 
must be proved to be antecedent to the 
sale, (Para 6) 

(£) Civil P. C. (1908), O. 21, R. 99 — 
Application to set aside sale — Judgment- 
debtor’s property in possession -of Court 
receiver — Sale in execution by decree- 
holder — Effect — (X-Ref:— Section 47). 

Where the judgment-debtor’s pro- 
perty in the possession of the Court re- 
ceiver is brought to sale in execution by 
the decree-holder without the permis- 
sion of the Court, which appointed the re- 
ceiver or without impleading the receiver 
in execution proceedings the sale is not 
void ab initio but only voidable. An ap- 
plication to set aside the sale on this 
ground falls . under this rule and not 
under Section 47 of the Code. AIR 1958 
SC 725 & AIR 1944 Mad 372 & AIR 1945 
Mad 13 & -1954-2 Mad LJ 86 & AIR 1963 
Mad 33 & AIR 1969 Andh Pra 167, Rel. 


on, (Para 7) 
Cases Referred: Chronological Paras 
AIR 1969 Andh Pra 167 = (1969) 
1 Andh WR 100, A. Vittal v. 
Ramakistiah 
AIR 1969 Mad 324 = (1968) 2 Mad 
LJ 266. Saradambal v, Aruna- 


l chalam 2,3 


A.L R, 


(1968) 2 Mad LJ 377 = 82 Mad 
LW 30, Trivandrum Permanent 
Fund, Nagarcoil v, K. . A 
Mohamed Mohideen Sahib 3 
AIR 1963 All 319 = 1961 All LJ 
951, Kishanlal v, Har Prasad 5 
AIR 1963 Mad 33 = 75 Mad LW; 
433, Veerappa v. Mana Pillai 7 
AIR 1958 SC 725 = 1959 SCR 333.. 
Kanhaiyalal v. Dr. B. R. Banaji 7 
(1954) 2 Mad LJ 86, Venkatalinga 


v, Venkataranganayakalu g 
AIR 1945 Mad 13 = 1944-2 Mad 
LJ 205, Foulkes v, Suppan 


Chettiar i 
AIR 1944 Mad 372 = 1944-1 Mad 

LJ 129, V. N. Rayanimgar v, 

V. N. Bahadur’ 
AIR 1941 Mad 28 = (1940) 2 Mad 

LJ 972 (FB), Seetharamanjaneyulu: 

v. Ramayya . 


N. Sivamani and V. Narayanaswami, 
for Appellant; H. Devadoss. H. Subra- 
maniam, V. Vedantachari, T. Rangaswami 
Iyengar and A, Venkatesan, for Respond- 
ents. 

V. RAMASWAMI, J.:— One Am- 
masiappa Gounder and three others filed 
the suit O. S5. No. 226 of 1946 on the file 
of the Subordinate Judge, Coimbatore, 
against the first respondent Krishnaswami 
Mudaliar and others, claiming a sum of 
Rs. 1,92,109-10-3 ps. being the value of 
jaggery supplied to the defendants. The 
suit was decreed for a sum of Rupees 
98,507-13-0 with interest at six per cent. 
per annum from the date of suit. The 
defendants preferred A. S. No. 713 of 
1947 against the decree and the plaintiffs 
filed A, S. No, 537 of 1948 to this court 
claiming the balance semount of the suit 
claim. The defendants filed an applica- 
tion for stay of execution of the decree 
on 16-12-1947. The interim stay of ex- 
ecution of the decree was made absolute 
on condition of the defendants-appellants 
depositing the decree amount on or before 
20-1-1948. The plaintiffs were permitted 
to withdraw the amount deposited on 
furnishing security. One Ramaswami 
Gounder, the husband of the appellant 
herein, and his first wife Janaki Ammal 
furnished security for the amount and 
the plaintiffs were permitted to withdraw. 
a sum of Rs. 1,05,715-5-0 and another 
sum of Rs. 2624-5-0 which were deposit- 
ed by the defendants towards the decree 
and costs of the suit. On 31-10-1952. the 
appeal filed by the defendants was allow- 
ed and the decree in O. S. No. 226 of 
1946 was set aside and the appeal 537 of 
1948 filed by the plaintiffs was dismissed. 
Defendants A. T. Krishnaswamji Mudaliar 
and A. T. Devaraja Mudaliar applied for 
restitution against the plaintiffs. Being 
unable to recover the amount from the 
plaintiffs, on 7-2-1957 Krishnaswami 
Mudaliar and Devaraia Mudaliar filed 
E. P. R. No, 184 of 1957 in O, S. 226 of 


$» 


+ 


Y 


Lat 
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1946 for sale for the properties covered 
by the security bond executed by Rama- 
swami Gounder and his first wife Jar.akt 
Ammal pending this application, Krishna- 
swami Mudaliar and Devaraja Mudaliar 
died and their legal representatives were 
brought on record. Ramaswami Gourder 
and his first wife Janaki Ammal also died 
and Rajammal, the appellant herein, was 
brought on record as their legal repre- 
sentative. In the E. P, for sale of these 
properties in the hands of appellant, 
notice was issued on 22-3-1957. On 23-8- 
1957 the appellant entered her appearance 
through counsel. Though the learned 
counsel who appeared for the appellant 
took time for counter, ultimately he did 
not file a counter; the petition was ad- 
fourned for filing sale papers and the 
Sale papers were filed. on’ 5-1-1959 ulti- 
mately. On 17-3-1959 notice of sale was 
ordered; counsel was served and he took 
time for filing counter, but he did not 
file any counter. Therefore, the pet-tion 
was posted for settlement of the pro- 
clamation of sale. The proclamation was 
settled on 3-12-1959 and the court order- 
ed proclamation and sale of the prcper- 
ties on 27-1-1960. The upset price for 
lots V. VI and VII was fixed at Rupees 
15000, 5000 and 12000 respectively. These 
lots V to VII are the properties now in- 
volved in these execution proceedings. 
Since there were no bidders, the upset 
price was reduced by 25 per cent. and 
again reduced by another 20 per zent. 
On both occasions the appellant herein 
was given notice. Ultimately lots V and 
VII were sold to Kangeyappa Gounder, 
the 4th respondent herein for Rs. 9010 
and Rs. 7210 respectively and lot VI was 
sold to one Kaliappa Gounder, whose 
legal representatives are respondents 6 to 
10 in this appeal, for Rs, 3010 on 13-11- 
1960. The execution proceedings were 
adjourned to 22-12-1960 for confirmation 
of sale of lots V to VIL In the mean- 
while, on 14-12-1960, the appellants filed 
an application to set aside the sale and 
order resale of lots V, VI and VII. The 
grounds on which she wanted the sale 
ito be set aside were that the price fecched 
was very low, that there was no due 
proclamation or advertisement, tha; the 
properties were not correctly and pro- 
perly described, that the valuation ziven 
by the decree-holder and mentioned in 


the proclamation was too low, that one. 


Nataraja Gounder, out of enmity, dis- 
suaded the bidders from bidding anid the 
purchasers were benamidars for the said 
Nataraja Gounder and that in execution 
of a decree in O. S. 1394 of 1955 on the 
file of the District Munsif, Coimbatore. a 
Receiver was appointed in respect of 
these properties and the sale was held 
without impleading the Receiver and 
without obtaining the permission cf the 


_ District Munsif Court. When this appli- 
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cation was filed, the appellant was direct- 
ed to furnish the necessary security as 
contemplated under Order 21, Rule 90, 
Civil P, C. The appellant filed an ap- 
plication with the necessary title deeds 
and encumbrance certificate for accepting 
the security offered. Notice was issued 
to the decree-holder and the purchasers, 
Since security was found to be insuffi- 
cient, the appellant was asked to produce 
additional security by an order dated 
8-11-1961. Since the appellant failed to 
produce additional security. her petition 
to receive the security was dismissed on 
17-9-1966. On the same day since no 
security was furnished as ordered. the 
petition for setting aside the gale was 
also dismissed. The appellant has now 
preferred this appeal against the order 
dismissing her application to set aside 
the sale held on 16-11-1960. 


2. The learned counsel for the ap- 
pellant contended that, since the execu- 
tion petition was filed for sale of secured 
properties, the proviso to O, 21, R. 90, 
Civil P. C. was not applicable and that, - 
therefore, the appellant could not be re- 
quired to furnish any security as demand- 
ed by the lower court. He further con- 
tended that even assuming that the pro- 
viso to Rule 90 of Order 21 was applic- 
able, unless the lower court has come to 
a definite conclusion that the value of 
the properties would not be sufficient to 
cover the liability on the properties, the 
executing court could not order furnish- 
Ing of security under the proviso. It 
was further contended that the orders 


‘demanding security and additional secu- 


rity were interlocutory orders which 
could be questioned by the appellant in 
the present appeal which has been pre- 
ferred against the order of dismissal of 
her application to set aside the sale. The 
learned counsel for the appellant relied 
on the decision of this court in Saradam- 
bal v. Arunachalam, 1968-2 Mad LJ 266 
= (AIR 1969 Mad 324). In that case the 
appellant who was a judgment-debtor 
filed an application under O, 21. R. 90 
for setting aside the sale of the property 
and also filed an application for dispens- 
ing with the furnishing of security con- 
templated by the proviso to Order 21, 
Rule 90. The learned Subordinate Judge 
who disposed of that application, dismis- 
sed the application for dispensing with 
the furnishing of security and called 
upon the applicant to furnish security. 
The judgment debtor furnished an extent 
of 72 cents as security and that was dis- 
missed as insufficient; thereafter the ap- 
plication to set aside the sale was dis- 
missed on the ground that the security 
had not been furnished. On appeal by 
the judgment-debtor, it was held that the 
proviso to Rule 90 of Order 21 applied 
to every case where an immoveable pro- 
perty was sold, whether it was in execu- 
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tion of a mortgage decree or any other 
decree and the language of the rule did 
not warrant any distinction being made 
between the sale of an immoveable pro- 
perty made in execution of a mortgage 
decree and that in execution of any other 
decree. The learned Judge also held:— 


“In the case of a mortgage decree a 
proper exercise of discretion on the part 
of the executing court will be to direct 
the furnishing of security only ifit comes 
to the definite conclusion that the value 
of the property will not be sufficient to 
cover the liability on the property in- 
cluding the amount for which: the pro- 
perty was sold. So long as the learned 
Subordinate Judge has not come to the 
positive conclusion on this aspect, he will 
not be exercising his discretion properly 
or legally if he directs the applicant to 
furnish security”. 


We are of opinion, this is the correct 
statement of the law. But in the present 
case No application for dispensing with 
the security was filed. It was not con- 
'Itended before the lower court that the 
properties brought to sale were sufficient 
security by themselves and that there- 
fore she need not furnish any security 
under the proviso to Rule 90 of Order 21. 
Since the appellant did not file any ap- 
plication for dispensing with the furnish- 
ing of security and did not contend at 
any stage that the properties brought to 
sale were sufficient security by them- 
selves. she could not now be permitted 
to state thet the lower court failed and 
neglected to come to a definite conclu- 
sion that in the circumstances of the case, 
the appellant was not required to furnish 
any security under the proviso to R. 90. 
It is not disputed that before ordering 
the security to be furnished under R. 90, 
the appellant had an opportunity of being 
heard. In these circumstances, it is not 
open to the appellant now to contend that 
the order of the lower court requiring 
Iher to furnish security was not valid. 


3. In the decision in Saradambal 
v. Arunachalam, 1928-2 Mad LJ 266 it 
was also held that the order directing 
furnishing of security under the proviso 
to Rule 90 could be questioned in an 
appeal filed against the ultimate order 
dismissing the application to set aside the 
sale. It was so held on the ground that 
sub-section (1) of S. 105, Civil P, C. ap- 
plied not only to non-appealable orders 
but also to appealable orders which were 
not appealed against. But in another 
decision in Trivandrum Permanent Fund 
Nagarcoil v. K. M. A, Mohamed Mohi- 
deen Sahib, 1968-2 Mad LJ 377, the same 
learned Judge has held that the order 
dispensing with the furnishing of secu- 
rity affects the rights of parties and that 
order would come within the phrase “in 
relation to the execution, discharge or 
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satisfaction of the decree” within the 
meaning of Section 47 and an appeal was 
competent under Section 47 against that 
order. In effect, though this decision re 
lated to the maintainability of an ap-« 
peal under Section 47 against an order 
dispensing with the furnishing of secu- 
rity, the reasonings and the ratio of this 
decision will apply to an order directing 
the furnishing of security under the pro-« 
viso to Rule 90 of Order 21. If such an 
order would come within the phrase “in 
relation to the execution, discharge or 
Satisfaction of the decree”, then if that 
order had not been appealed against, it 
would operate as res judicata in an ap- 
peal preferred against the order dismis- 
sing the application to set aside the sale, 
In our opinion, the more reasonable and 
correct view is that expressed by the 
learned Judge in the decision in 1968-2 
Mad LJ 266 = (AIR 1969 Mad 324) and 
we are, therefore. of the view that an 
order directing the furnishing of secu- 
rity or dispensing with the furnishing of 
security under the proviso to Rule 90 will 
not come within the scope of the phrase 
“in relation to the execution, discharge 
or satisfaction of the decree” in S, 47. 
In that view, the appellant herein is en- 
titled to call in question the order of 
the learned Subordinate Judge calling 
upon her to furnish security ir. this ap- 
peal preferred by her against the dis- 
missal of her application to set aside the 
sale. But as we have already stated, 
since the appellant did not apply for dis- 
pensing with the furnishing of security, 
it could not be said that the lower court 
was wrong in calling upon her to furnish 
security, 


4, Alternatively, the learned 
counsel for the appellant contended thaf 


some of the grounds on which the ap-~. 


pellant filed her application to set aside 
the sale would come under Section 47, 
Civil P, C. and that, therefore, the peti- 
tion was maintainable even without 
furnishing any security so far as those 
grounds were concerned. It was held in 
Seetharamanjaneyulu v. Ramayya, 1940-2 
Mad LJ 972 = (ATR 1941 Mad 28) (FB) 
that in a case where no notice was issued 
to the judgment debtor under Order 2], 
Rule 22, Civil P. C. he could file an ap- 
plication to set aside the sale under See 
tion 47 and that, therefore, a petition to 
set aside the sale, so far as it concerns 
the allegations which do not relate to 
Order 21, Rule 90, could be gone into 
without the security being furnished. 


5. In Krishanlal v. Har Prasad, 
AIR 1963 AIl 319, a similar view was 
taken. The appellant is therefore en- 


titled to claim that her application to 
set aside was maintainable without fur- 
nishing of the security in regard to the 


aoma -which will come under Sec, 474. 


ivil P, C. 


A 


RA 


y 
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, In an unreported decision in L, P. A. 
$2! of 1965 it was held that misdescrp- 
tion of the property in the sale proclama- 
tion. if it had resulted in fetching in- 
adequate or low price, would come under 
Section 47, Civil P. C. and for settng 
aside a sale on that ground, therefcre, 
there is no need to furnish security, But 
in this case, notices were served on the 
appellant under Rules 22 and 66 of 
Order 21; the appellant filed a counter- 
affidavit, but no objection was taken that 
the properties were not correctly čes- 
eribed or that the valuation given was 
too low. There is no evidence of any mis- 
description in the sale proclamat.on, 
which the appellant is complaining of. 
Even in the grounds of appeal. it has not 
been stated what is the misdescripzion 
in the sale proclamation which the ap- 
pellant takes exception to. Even the 
learned counsel for the appellant was not 
able to say what was the misdescription 
in the sale proclamation which had re- 
sulted in fetching an inadequate or low 
price in’ the sale, Therefore, there is no 
substance in this contention of the ap- 
pellant that the sale was liable to be set 
aside on the ground of misdescription of 
the properties. Tt may also be mention- 
ed that the upset price was twice reduc- 
ed and the appellant did not challenge 
the reduction of the upset price, 

6. The next ground, which the ap- 
pellant alleged in the application to set 
aside the sale. was that one Nateraia 
Gounder dissuaded the bidders not tc bid 
and the auction purchasers were bena- 
midars for the said Nataraja Gounder. 
Nataraja Gounder is neither the decree- 
holder nor a party to ary of these pro- 
ceedings. In order to set aside a sale on 
the ground of material irregularity or 
raud in publishing or conducting the sale. 
it must be proved that the material ir- 
regularity or fraud was antecedent to the 
sale. It is not likely in majority of the 
cases that the intending auction pur- 
chaser would have played frauc in 
publishing or conducting the sale, for at 
that stage he would be nowhere ir the 
picture: vide the decisicn in Karurpana 
Gounden v, Ponnuthayee; 1956-1 Mad LJ 
190. The fraud alleged in this case is 
neither by the decree-holder nor by any 
party to the proceedings.. In any Case, 
this is a ground which is available to 
her under Rule 90 of Order 21 ard as 
the application was not maintainabla for 
failure to furnish security, this ground 
also was not available to the appellent. 


7, The only question therefore 
that remains for consideration is whether 
the application to set aside the sale zould 
be maintained under Section 47, Civil 
P., C. on the ground that the sanction of 
the District Munsif Court, Coimbatore, 
which appointed a Receiver in O, S. 1394 
of. 1955 in respect of the properties sold, 
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was not obtained and that, therefore, the 
sale was void. If the sale is void for 
want of sanction of the District Munsif’s 
Court, or for non-impleading the Re- 
ceiver in the execution proceedings, then 
the application would be maintainable 
under Section 47. But if. on the other 
hand, the sale held without such a sanc- 
tion and without impleading the receiver 
is voidable, the application would fall 
under Order 21, Rule 90. At this stage, 
it is necessary to know some more facts. 
In execution of the decree in O. S. 1394 
of 1955 in E. P, No, 876 of 1958 one Thiru 
Balakrishnan Advocate, was appointed as 
receiver in respect of the suit proper~ 
ties on 9-3-1959 but it does not appear 
that he took possession of the properties, 
he was relieved from receivership and 
one Thiru R., S, Gopal. Advocate, was ap- 
pointed as receiver on 16-1-1960. It is 
seen from the report submitted by this 
receiver that he took possession of the 
estate on 3-4-1960. As already stated, 
the sale proclamation was settled on 3-12- 
1959 and the properties were proclaimed 
to be sold on 27-1-1960; but on that day 
the sale did not take place. In the mean- 
while. the appellant herein filed E. A. 
1212 of 1960, praying for dismissal of the 
execution petition on the ground that the 
receiver appointed by the District Mun- 
sif, Coimbatore had taken possession of 
the properties and that, therefore. the 
execution proceedings could not be con- 
tinued. But this petition was dismissed 
by the Icwer court on 14-11-1960 and 
the sale was actually held on 16-11-1960. 
The question for consideration is whe- 
ther the leave of the District Munsif 
Court is necessary for bringing the pro- 
perties to sale and whether the sale is 
void for want of sanction of the District 
Munsif’s Court, which appointed the re- 
ceiver, The learned author Mullah on 
the Civil P. C., Vol. II, 18th Edn page 
1532, paragraph 6 (1) states as follows— 


“Property in the hands of a receiver 
cannot be attached without the leave of 
the Court first obtained. Thus, if a 
receiver is appointed of certain property 
in a suit between A and B and C obtains 
a decree against A or B. C cannot in ex- 
ecution of his decree attach the property 
in the hands of the receiver without the 
leave of the court; such an attachment 
ig an interference ‘with the court’s pos- 
session through its officer, the receiver. If, 
however, a sale follows the attachment, 
it is not void but voidable and so leave 
can be given with retrospective effect”. 
In this case no order of attachment was 
necessary as the properties that were 
sold were secured properties, In Kanhai- 
yalal v. Dr, B. R. Banaji. 1959 SCR 333 
an 3388 = (AIR 1958 SC 725) it was 
e — 


“Rule 52, Order 21, Civil P C. rem 
quires that where the property is in the 
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custody of any court or public officer, 
attachment shall be made by a notice to 
such court or officer. But the absence of 
such a notice would not render the sale 
void ab initio, because the jurisdiction 
of the court or the authority ordering the 
sale. does not depend upon the issue of 
the notice of attachment. It is also set~ 
tled law that proceedings taken in res- 
pect of a property which is.in the pos~ 
session and management of a receiver ap~< 
pointed by court under Order 40, Rule 1, 
Civil P. C, without the leave of that 
court are illegal in the sense that the 
party proceeding against the property 
without the leave of the court concerned, 
is liable to be committed for contempt 
of court, and that the proceedings so 
held, do not affect the interest in the 
hands of the receiver who holds the pro~ 
perty for the benefit of the party who, 
ultimately, may be adjudged by the court 
to be entitled to the same, The learned 
counsel for the respondent was not able 
_ to bring to our notice. any ruling of any 
court in India, holding that a sale held 
without notice to the receiver or with- 
out the leave of the court appointing 
the receiver in respect “of the property, 
is void ab initio”. 

In V. N, Rayanimgar v, V. N. Bahadur, 
1944-1 Mad LJ 129 = (AIR 1944 Mad 
372) it was held that where a property in 
the possession of a receiver was sold in 
execution without obtaining the leave of 
the court, the sale is not void but is only 
voidable at the discretion of the court. 
This decision was followed in Foulkes v, 
Suppan Chettiar, -1944-2 Mad LJ 205 = 
(AIR 1945 Mad 138); Venkatalinga v. 
Venkataranganayakalu, 1954-2 Mad LJ 86, 
and Veerappa v. Mana Pillai, AIR 1963 
Mad 33. 
the Andhra Pradesh High Court in A. 
Vittal v. Ramakistiah, 1969-1 Andh WR 
100 = (AIR 1969 Andh Pra 167). It 
follows, therefore, that sale held in the 
instant case was only voidable and, 
therefore, Rule 90 of Order 21 alone will 
be applicable and Section 47, Civil P. C. 
fis not attracted. 

For the foregoing reasons, we con- 
firm the order of the lower court and 
dismiss the appeal with costs. (one set). 
C. M. P. No, 4421 of 1967 is ordered. 

Appeal dismissed. 
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Ganabaranam v, Rathinam (K. Veeraswami C. J.} 


A similar view was taken by - 


A. I. Ru 


Civil P. C. (1908), S. 47 — Applica- 
tion for setting aside execution sale — 
Fraud in the settlement of proclamation 
and not in publishing proclamation so as 
to attract Civil P. C., O. 21, R. 90 — 
Question of furnishing security does not 
arise — (X-Ref:— Civil P. C.. O. 21, 


R, 90). (Paras 3, 4) 
Cases Referred: Chronological Paras 
(1971) 1. Mad LJ 474 = 84 Mad 


LW 361, Natarajan v. Chandmull _ 
_ Amarchand 4 
AIR 1964 Mad 424 = (1964) 2 Mad 

LJ 229, Ramalingam v. Sankara 


Tyer 
AIR 1956 Mad 198 =: (1956) 1 Mad 
LJ 190, oo Goundan wv . . 
Ponnuthayee . Ef 
ATR 1952 Mad 582 = : (1951) 2 Mad 
LJ 623, Kandaswami Mudali v. 
_ Narasimha Iyer 4 
AIR 1937 All 407 = 1937 All LJ 
288, Harindranath v. Bholanath 


Sahu 

AIR 1920 Mad 481 = 11 Mad LW 
59, Neelu Neithiar v, Subramania T 
Moothan * 4 


N. Sivamani, for Appellant; S., Sita- 
rama Iyer and S. pedarerna Iyer. for Res- 
pondent, 


K, VEERASWAMI, C. J.:—— The 
judgment-debtor is the appellant before 
us, and the question is whether to the 
application he filed for setting aside of 
the court auction sale at which the 
decree-holder was the purchaser, Rule 90 
of Order 21, Civil P. C. was applicable, 
It is common ground that the judgment- 
debtor failed to furnish security as re- 
quired by the proviso to R. 90. The firsf 
two courts have found—and Kailasam, 
J, did not differ—that the properties were 
Sold for an inadequate price as a resulf 
of wrong details set out in the sale pro- 
clamation regarding those properties, 
There were material irregularities in 
giving description of the properties and 
there was as a result, as has been ‘found, 
a substantial injury: caused to the judg- 
ment-debtor. On an -earlier occasion 
when the question of necessity to furnish 
security under Rule 90 came up for con- 
sideration in C. M. A, No. 102- of 1956, 
Anantanarayanan, J. (as he then was) saw 


. force in the contention and said that in 


view of the decision in Karuppanna 
Goundan v. Ponnuthayee; 1956-1 Mad LJ 
190 = (AIR 1956 Mad 198) Section 47 
would apply. But at the same time the 
learned Judge said that there may also 
be other matters: which should be pro- 
perly dealt with only in an application 
under Order 21, Rule 90, Civil P. C. On 
that view, though Section 47 was ap- 
plicable, he set aside the dismissal of the 
proceedings and directed that the applica= 
tion itself for setting aside the sale should 
be disposed of afresh in the light of the 
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observations contained in the judgment. 

ut neither of the first two courts made 
an attempt to decide the question which 
Anantanarayanan, J, kad expected. 
Kailasam, J. felt that although Sec. 4" is 
wide enough to cover, still the petition 
would fall as well under R. 90 of O. 21, 
Civil P, C. On that view he allowed the 
appeal and dismissed the petition for 
setting aside the sale. On leave granted 
by him, the appeal under the Letcers 
Patent comes up before us, 


2s Although Section 47 is wide 
‘enough to cover this case, on account of 
the necessity to give effect to the rules 
under Order 21, they have to be read to- 
gether and so read, in our opinion, 
Harindranath v. Bholanath Sahu, AIR 
1937 All 407, took the correct view. As 
pointed out in that case, the legislature 
has by Order 21, Rules 89. 90 and 91 
made provision for setting aside a sale in 
certain events and those rules are ap- 
plicable to applications made by the 
judgment-debtor or by the decree-ho_der 
for setting aside a sale irrespective of the 
fact whether the decree-holder or a third 
person is the purchaser, 


3. The next question is whezher 
Rule 90 is applicable to this case. The 
irregularities pointed out oy the first two 
courts are those in the settlement of Dro- 
clamation. - Wrong particulars and in- 
adequate value had been given by the 
decree-holder himself in the light of waich 
the proclamation was settled. Rule 90 
permits an application to set aside a sale 
on the ground of irregularity or fraud. 
But be it noted that such irregularity or 
fraud must be in publishing proclama- 
tion of conducting the sale. Any irrefgu- 
larity or fraud in the settlement of pro- 
clamation which precedes its publicetion 
or conduct of the sale is not, in our 
opinion, attracted by Rule 90. This is 
the view taken by one of us in Rema- 
lingam v. Sankara Iyer, AIR 1964 Mad 
424 at p. 425. There it was held: 


“But, on a closer examination, I am 
inclined to the view that the words 
‘material irregularity or fraud in publi- 
shing or conducting it? cannot be extend- 
ed to the material irregularity arising out 
of a breach of the requirements of R, 66. 
Separate sets of rules are framed under 
Order XXI.. one set relating to settlement 
of proclamation and the other to the 
manner of publication of a proclamation 
of sale. Nevertheless, Rule 90 speaks of 
material irregularity or fraud in publish- 
ing or conducting a sale. The rule, to 
my mind, will not, therefore, cover any 
irregularity in the settlement of pro~- 
clamation”, 

4. In taking that view. the court 
followed Neelu Neithiar v, Subramania 
Moothan, 11 Mad LW 59 = AIR 1920 
Mad 481. The same view was expressed 
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in Kandaswami Mudali v, Narasimha 
Iyer, 1951-2 Mad LJ 623 = (AIR 1952 
Mad 582) decided by a Division Bench, 
It was there pointed out:— 

“Anything done antecedent . to the 
order of sale has nothing to do with ‘cons 
ducting’ the sale. Again, it is observed 
by him that the word ‘publishing’ also 
refers only to what is done antecedenf 
to the actual conduct of the sale buf 
eee to the order directing the 
sale’ ' 
Recently in Natarajan v. Chandmull AmaT= 
chand, 1971-1 Mad LJ 474 another Divi- 
sion Bench held that Order 21, Rule 90 
would apply only where a sale is sought 
to be set aside on the ground of material 
irregularity or fraud in publishing or con= 
ducting it, -that want of notice under 
Order 21, Rule 64 or 66 is a stage anterion 
to the publication of the proclamation of 
sale under Rule 67 or conducting the sale, 
and that it will not fall under Order 21, 
Rule 90. We are of the view. therefore, 
that to the application for setting aside 
the sale, Section 47 and not Order 21, 
Rule 90 is applicable. That being so, the 
objection as to the failure to furnish se- 
curity cannot prevail against the judg- 
ment-debtor, The appeal is allowed and 
the decree and judgment of the first ex- 
ecuting court are restored, The appel- 
lant is entitled to his costs throughout. 

5. We would like to make it clear 
that the disposal of this Letters Patent 
Appeal will not be construed as dismis- 
sing the execution petition. It would be 
open to the decree-holder to take further 
steps in that execution petition. 


Appeal allowed, 
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K. VEERASWAMI, C., J. AND 
RAGHAVAN, J. 


K. Gopalachari, Petitioner v, State of 
Tamil Nadu, Respondent. 


Writ Petn. No. 6- Etc. of 1970, D/« 
6-8-1971. 

(A) Tamil Nadu Inam. Estates (Aboli- 
tion and Conversion into Ryotwari) Am- 
endment Act (23 of 1969). S. ‘1 — Act is 
protected by Art. 31-A of the Constitu- 
tion from challenge to its validity under 
Arts. 19 and 31 of the Constitution — 
(X-Ref:— Constitution of India, Arti- 
ele 31-A). (Para 11) 


The effect of the retrospective opera- 
tion given to the Amending Act is that 
the amendment formed part of the ori- 
final-Act 26 of 1963 which related to the 
acquisition of rights of landholders in 
inam estates in the State of Madras and 
introduction of ryotwari settlement in the 
said estates. Since Acts 26 of 1963 and 
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30 of 1963 have been upheld as valid in 
AIR 1961 SC 1649 as being protected by 
Art, 31-A. the Amending Act 23 of 1969 
must also be held to be similarly pro- 
tected. AIR 1958 SC 875, Rel, on, 
(Paras 10. 11) 
(B) Tamil Nadu Inam Estates (Aboli- 
tion and Conversion into Ryotwari) Act 
(26 of 1963), S. 9 — Levy of ryotwari as- 
sessment on inamdar — Does not amount 
to resumption. 


The contention that the Pudukottai 
inam estate having vested in the Govern- 
ment on enfranchisement there was no 
longer an inam estate on 16-2-1963 for 
application of Madras Act 26 of 1963 and 
the amendment thereto has no substance. 
The levy of assessment cannot be regard- 
ed. as amounting to resumption of the 
inam and does not result in abrogation of 
the inam tenure. The inam tenure is 
preserved, AIR 1964 Mad 90, Rel. on. 

(Para 7) 
Cases Referred: Chronological Paras 
AIR 1971 SC 161 = (1971) 2 SCJ 
324, = W. Estates v. State of 
Madra 10 
AIR 1964 Mad 90 = (1965) 1 Mad 
LJ 1, Vedaranyasami Devastanam 
V, State of Madras 7 
AIR 1962 SC 821 = 1962 Supp (2) 
SCR 411, Jayvantsinghii v, State 
of Gujarat 8 
AIR 1961 SC 1649 = (1962) J SCR 
152. State of Bihar v. Rameshwar 


Pratap 10 
AIR 1960 SC 1080 = (1960) 3 SCR 

887, Kochuni v. State’ of Madras 8 
AIR 1958 SC 875 = 1959 SCR. 703, 

Venkatachalam v. Bombay Dyeing 

and Mfg. Co. Ltd, 10 
AIR 1953 SC 91 = 1953 SCR 404, 

Ameerunnissa Begum v: Mahboob 

Begum 8 
AIR 1953 SC 252 = 1953 SCR 1129, 

State of Bombay v.: United. Motors 

(India) Ltd. 8 
1952 AC 109 = (1951) 2 All ER 

587. East End Dwelling Co, Ltd. 

v. Finsbury Borough Council . KO 
69 CLR 185, Rola Co. (Australia) 

Proprietary Ltd. v. The Common- 

wealth 8 

V. Vedantachari,  Gopalachari, G. 

Krishnan, R. aaa nea N. Srivat~ 
samani, K. Raman N, Appu Rao, K, Java- 
raman. N. C. Raghavachari and V. K. 
Thiruyengadachari, for Petitioners, Ad- 
vocate General Assisted by Govt. Pleader, 
for Respondents. 


RAGHAVAN, J.:— This batch of 
writ petitions relate to the validity of 
the Tamil Nadu Inam Estates (Abolition 
and Conversion into Ryotwari) Amend- 
ment, Act 23 of 1969. The allegations in 
each of these writ petitions are almost 
the same and for the sake of convenience 
we set out the allegations in W. P. 6 of 
1970. The petitioner owns An Perungudi 
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vattam, Thirumayam taluk, Pudukottai 
Division, .Tiruchirapalli Dt. Punja and 
nanja lands of an extent of 25 acres known 
as Kadayakudi alias Vichitraraya Raghu- 
nathasamudram. These lands were ac 
quired by the joint family of which the 
petitioner was a member by purchase 
from the alienees of the original inam- 
dars or their descendants, The petitioner 
got the above lands for his share at the 
partition in the joint family, 


2. In the year 1888 Pudukottai 
Darbar framed rules for the settlement 
of inams known as Pudukottai Inam 
Settlement Rules, 1888 similar to the 
Madras Inam Settlement Rules. 1859. 
Under the said Pudukottai Inam Rules, 
Inams were converted into assessed lands 
on enfranchisement and permanent pattas 
were issued in respect of such lands, The 
prescribed assessment was payable to the 
Government direct and not through any 
intermediary. The petitioners inam 
lands having thus been enfranchised, the 
petitioner was paying the assessment 
thereon to the Government, The peti- 
tioner’s contention is that these lands 
are ordinary freehold lands, ile so, 
the Pudukottah State was merged in the 
State of Madras on 3-3-1948. Thereafter, 
Pudukottai (Settlement of Inams) Act, 23 
of 1955 was passed to provide for the set- 
tlement of inams in the merged territory 
of Pudukottai in the State of Madras. 
Under Section 2 of the Act, all the inams 


‘in the merged territory of Pudukottai 


which were granted, confirmed or recog- 
nised by any forrner ruler of that ter- 
ritory, and which have continued as inam 
upto the commencement of the Act, have 
been recognised and confirmed as inams 
by the State Government. Section 3 pro- 
vides that all lands held on inam tenure 
at the commencement of the Act in the 
merged territories of Pudukottai shall be 
settled in accordance with the principles 
laid down in the rules and orders con- 
tained in the Standing Orders of the 
Board of Revenue for the time being ap- 
plicable to the. settlement of inams in 
the rest of the Madras State. Subse- 
quently, the Madras State levied full as- 
sessment on all lands in the merged ter- 
ritory and the petitioners’ lands also be- 
came fully assessed. In 1963, three en- 
actments namely, the Madras Inams 
Estates (Abolition: and Conversion into 
Ryotwari) Act, Act 26 of 1963, the Mad- 
dras Minor Inams (Abolition and Conver- 
sion into Ryotwari) Act. Act 30 of 1963 
and the Madras Inams (Supplementary) 
Act, Act 31 of 1963, were passed. Act 
26 of 1963 provides for the acquisition 
of the rights of landholders in inam 
estates in the State of Madras. Act 30 
of 1963 provides for the acquisition of 
the rights of inamdars in minor inams in 
the State of Madras and the introduce 
tion of ryotwari settlement in such inams, 


r 
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Act 31 of 1963 provides for the determi- 
nation of questions whether any non- 
ryotwari area in the State of Madras is 
or is not an existing inam estate, a pert 
village inam estate, a minor inam r 
whole inam village in Pudukottai. Tre 
petitioner and persons similarly situated 
like him made applications for the grent 
of ryotwari pattas in respect of such 
lands which they claimed to be in their 
possession, In some cases ryotwari pat-as 
were issued and in other cases proceed- 
ings were pending, While so on the 7e- 
presentation by ryots of the Pudukottai 
area, the State of Madras appointed a 
Special Officer with a view to make an 
investigation into the character of lamds 
held as inams in the Pudukottai terri- 
tory. The Special Officer on examina- 
tion recommended 116 part inam villazes 
to be brought within the purview of the 
Tamil Nadu Inam Estates (Abolition and 
Conversion into Ryotwari) Act, Act 26 of 
1963. Accepting the recommendation, 
the Tamil Nadu Inam Estates (Abolifion 
and Conversion into Ryotwari) Amend- 
ment Act, Act 23 of 1969 was passed. 
The aforesaid Act received the assent of 
the President on 14-11-1969 and it was 
published in the Fort St. George Gazatte 
cn 21-11-1969, 


3. In the present batch of writ 
petitions the petitioners seek to atack 
the validity of the Tamil Nadu Imam 
Estates (Abolition and Conversion into 
Ryotwari) Amendment Act, Act 23 of 12969 
on the following grounds: (1) The Pidu- 
kottai inam estate having vested in the 
Government, on enfranchisement it was 
no longer an estate on 16-2-1963 when 
Madras Act 26 of 1963 came into frce 
and Madras Act 26 of 1963 as mod_fied 
by the impugned Act is inapplicable to 
such lands. (2) In the guise of an am~ 
endment the impugned law really takes 
away the benefit which already acczued 
to the petitioner under Madras Act 0 of 
1963 and it is thus a legislative device to 
deprive the Inamdar of his right to get 
a patta under Madras Act 30 of 1963 and 
the impugned law is a piece of colour- 
able legislation offiending the petitioner’s 
fundamental rights under Arts, 19 ard 31 
of the Constitution. (3) The impuzned 
enactment is unconstitutional, as there is 
no public purpose to warrant the enact- 
ment; nor does it satisfy the requirements 
of Art. 31 (2) of the Consiitution (4) The 
impugned law not being a law for ac- 
quisition of land by the State or acc uisi- 
tion by the State of any estate or any 
tights therein on the extinguishment or 
modification of any such rights, Art, 81-A. 
of the Constitution has no application, 


4. The Deputy Secretary to Gov- 
ernment, Revenue Department, has filed 
a counter affidavit on behalf of the Tamil 
Nadu Government supporting the vali« 
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dity of the impugned enactment. The 
principal contentions put forward on be~ 
half of the Government are: The en- 
franchisement under the Pudukottai Inam 
Rules, 1888 cannot take away the inam 
Character of the lands, as it is only sub- 
ject to the concession still attached to 
the grant which is not completely ex- 
tinguished. As a result of the repre~ 
sentation from ryots that part villages 
under Act 26 of 1963 should not be treat- 
ed as minor inams, the Government ap-~ 
pointed a Special Assistant Settlement 
Officer in G, O. Ms. No. 1559 Revenue 
dated 6-9-1967, for the purpose of re- 
investigation into the character of inams 
in Pudukottai area and for examining 
whether any area in Pudukottai satisfied 
the definition of part village inam estate 
as defined under Section 2 (11) of Mad~ 
ras Act 26 of 1963 and more particular- 
ly the inams notified under Act 30 of 
1963. On the report of the officer, the 
grants included in Schedule 1-A to the 
impugned enactment were made. The 
intention of the Legislature in excluding 
the inams from being disputed under Act 
31 of 1963 is mainly due to the fact that 
the tenure of the inams was subject to 
a detailed enquiry by. the Inam Settle- 
ment Officer appointed under the Pudu- 
kottai (Settlement of Inams) Act 1955 and 
reinvestigation by the Special Assistant 
Settlement Officer appointed for the pur- 
pose. (2) The impugned enactment is 
only ancillary to Act 26 of 1963, so as 
to bring the 116 inam estates treated 
wrongly as minor inams without proper 
basis quite contrary to the tenure of the 
inams, (3) Art. 31-A of the Constitu- 
tion saves the impugned legislation from 
attack on the ground of constitutional 
transgression based on Arts. 19 and 31 
of the Constitution. 


5. Mr. Vedantachari who appear- 


ed for the petitioners, before dealing with 


e question, traced the history of the 
various enactments relating to abolition 
of inams in Tamil Nadu. The first en- 
actment referred to by him is Madras 
Act 26 of 1948, which dealt with inams 
which fell under Section 3 (2) of the 
Madras Estates Land Act, 1908. The 
second enactment, Act 26 of 1963 relates 
to inams which became estates under the 
amendment of the Madras Estates Land 
Act in 1936 and 1945. The third enact- 
ment, Act 30 of 1963, deals with minor 
inams. The fourth enactment, Act 31 of 
1963, provides a machinery for the deter~ 
mination of the question whether any 
non-ryotwari area is or is not an exist-~ 
ing inam estate, a part village inam estate, 
: ots Inam or a whole village in Pudu-~ 

ottai, 


We shall now deal with the relevant 
provisions of the aforesaid enactments. 
We are not concerned in the present case 


* 


with inam estates as defined in 8. 3 2) 
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(d) of the Madras Estates Land Act to 
Which alone the Madras Estates (Aboli- 
tion and Conversion into Ryotwari) Act, 
1948. applies, and therefore we do not 
propose to deal with the Abolition Act, 
1948. Section 2 (4) of Act 26 of 1963 
defines “Existing inam estate” as mean- 
mg an inam village which became an 
estate by virtue of the Madras Estates 
Land (Third Amendment) Act, 1936. Sec- 
tion 2 (7) defines “inam estate” as mean- 
l an existing inam estate or a new 
mam estate. Section 2 (9) defines “new 
Inam estate” as meaning a part village 
Inam estate or a Pudukottai inam estate. 
Section 2 (11) defines “notified grea” in 
relation to an inam estate. Section 2 (11) 
defines “part village inam estate” as 
meaning a part of a village (including a 
part of a village in the merged territory 
of Pudukocttai) the grant of which has 
been made, confirmed or recognised by 
the Government. Explanation 1 (b) to 
Section 2 (11) is relevant and it runs as 
follows :— - 


“Where a grant as an inam is ex- 
pressed to be only in terms of acreage 
or cawnies, or of other local equivalent, 
the area which forms the subject-matter 
of the grant shall not be deemed to be 
a part village from estate”. 


Section 2 (14) defines “Pudukottai inam 
estate” as meaning an inam village in 
the merged territory of Pudukottai and 
specified in Schedule I and includes such 
other whole inam village in the said ter- 
ritory as the Government may, by noti- 
fication. from time to time, specify. The 
Jnams which were meant to be brought 
under this enactment were 1936 inams 
and part village inam estate or Pudu- 
kottai inam estate. Act 26 of 1963 came 
into force on 2-6-1965. The effect of the 
notification of the inam estate under the 
said Act is that the entire inam village 
shall stand transferred to the Govern- 
ment and vests in them free of all en~ 
cumbrances. Section 9 of the Act pro- 
vides for the grant of ryotwari pattas to 
a landholder in the case of an existing 
fnam estate and also in the case of a 
new inam estate. Section 10 deals with 
lands in respect of which a ryot is en- 
titled to ryotwari patta in the case of an 
existing inam estate and also in the case 
of a new estate. The other provisions 
contained in Act 26 of 1963 are more or 
less of the same pattern as those in the 
Madras Estates (Abolition and Conver- 
sion into Ryotwari) Act, 1948. Under 
Act 30 of 1963, the- rights of inamdars 
to minor inams in the State of Madras 
were sought to be acquired with a view 
to introduce ryotwari settlements in such 
inams. Section 2 (5) defines “inam” as 
meaning a grant of melwaram in any 
inam land or a grant of both the melwa-~ 
ram and the kudiwaram in any inam 
land. which grant has been made, con- 
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firmed or recognised by the Government. 
“Minor inam” is defined in Section 2 (9) 
and the relevant portion of the definition 
contained in Section 2 (9) (ce) (iii) with 
which we are concerned, reads as fol- 
lows = 

“any inam recognised and confirmed 
under Section 2 of the Pudukottai (Set- 
tlement of Inams) Act, 1955.(Madras Act 
XXIII of 1955), but not including a new 
inam estate as defined in clause (9), of 
Section 2 of the Inam Estates Abolition 
Act and situated in the merged territory 
of Pudukottai.” 


The vesting of minor inams in the Goya 
ernment is under Section 3 (b). Sections 
8 and 9 deal with the grant of ryotwari 
pattas to every person who is lawfully 
entitled to the kudiwaram in the inam 
the notified 
date. As already stated, Act 31 of 1963 
provides for the determination of ques- 
tions whether any non-ryotwari area in 
the State of Madras is or is not an exist- 
ing inam estate, a part village inam 
estate, a minor inam or a whole inam 
village in Pudukottai. In 1965 Madras 
Act 11 of 1965 was passed amending Mad- 
tras Act 26 of 1963. Section 2 of Act 26 
of 1968 was amended by omitting the 
words “and includes such other inams 
in the merged territory as the Govern~ 
ment by notification from time to. time 
specify”. After Section 73 of the Prin- 
cipal Act. namely, Act 26 of 1963, 5. 73-A 
was added conferring power on the Gov- 
ernment by notification from time to time 
to include in Sch. 1 any whole inam 
village in the merged territory of Pudu- 
kottai. The consequence of such inclu« 
sion was also stated therein. The Amend- 
ing Act further provided for substitution 
of a new schedule for the existing Sche- 
dule 1 to the principal Act. The need 
for further amending the principal Act, 
Madras Act 26 of 1963, is clear from the 
following Statement of Objects and Rea- 
sons accompanying the Bill which be- 
came Act 23 of 1969: 


“The Tamil Nadu Estates (Abolition 
and Conversion into Ryotwari) Act, 1963 
(Tamil Nadu Act 26 of 1963) applies to 
all iruwaram inam estates, part village 
inam estates and certain whole inam vil- 
lages in the merged territory of Pudu- 
kottai specified in Schedule 1 of the Act. 
There have been repeated representa- 
tions to the Govt. by the ryots of Pudu- 
kottai area that most of the inams which 
have been dealt with under the Madras 
Minor Inams (Abolition and Conversion 


-into Ryotwari) Act, 1963 (Madras Act 30 


of 1963) are part inam villages and they 
should also ba brought within the scope 
of Tamil Nadu Act 26 of 1963. The Inam- 
dars also preferred counter representa- 
tions contending that even the village 
already brought within the scope of Tamil 
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Nadu Act 26 of 1963 should be taken 
away from its purview. The Government 
considered both the representations and 
appointed a Special Officer to investi- 
gate into the tenure of these inams in 
Pudukottai area. The Special Officer, 
after a thorough examination of zhe 
whole matter, recommended that 116 rart 
inam villages will have to be brouzht 
within the purview of the Tamil Nadu 
Inam Estates (Abolition and Conversion 
into Ryotwari), Act, 1963 (Tamil Nadu 
Act 26 of 1963). The Government have 
decided to accept the recommendation 
of the Special Officer and to bring tkese 
116 part inam villages within the rur- 
View of Tamil Nadu Act 26 of 1963 and 
fo amend the Act suitably. 


All these 116 part inams which are 
proposed to be brought within the rur- 
view -of Tamil Nadu Act 26 of 1963 are 
now treated as minor inams.: They Lave 
vested in the Government under the pro~ 
Visions of the Madras Inams (Aboliiion 
and Conversion into Ryotwari) Act. 1963 
(Madras Act 30 of 1963), on the appcint~ 
ed day under that Act. The question is 
as to how the proceedings already teken 
or pending under Madras Act 30 of .963 
should be treated. The Government ave 
decided that the Amending legisletion 
should be deemed to have come into force 
in respect of these part inams on the 
appointed day under Madras Act 38 of 
1963 subject to a proviso that, where in 
respect of any such inam estates the 
operation of the Act has been stayed or 
interrupted, then the date from which 
the Government are in uninterrupted pos- 
session should be deemed to have come 
into force in respect of such inam estate. 
Tt is also proposed that every order pas- 
sed in any proceeding taken under Mad- 
ras Acts 30 and 31 of 1963 in respect of 
any such estate shall be deemed to be of 
no effect and any such proceeding pend- 
ing on the date of the publication of any 
proposed Act should abate and the 
amount paid, if any, under Madras Act 
30 of 1963 to any person should be re~ 
covered with interest as if it were an 
arrear of land revenue”. 

6. The impugned Act contains six 
sections. Section 3 amends Section 2 of 
Act 26 of 1968~-by the addition of the 
words “other than a Pudukottai inam 
estate specified in Schedule I-A” after 
the words “in relation to an inam estate” 
in clause (10) of Section 2 and also the 
addition of Section 10-A defining ‘uotifi- 
ed date’ in relation to a Pudukottai inam 
estate specified in Schedule 1-A as mean- 
ing 15-2-1965. Section 2 (11) is alse 
amended by insertion of. the words “but 
not including such of the inam areas in 
the said territory as are specified in Sche- 
' dule 1-A” after the words “merged ter- 
ritory of Pudukottai”. Section 4 cf the 
impugned Act amends Section 73-A of 
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Act 26 of 1963 by substituting the words 
“and every order passed in any proceed- 
ing taken under that Act in respect of 
that inam village shall be deemed to be 
of no effect and if any proceeding taken 
under that Act is pending on the date 
of such inclusion, such proceeding shall 
state” for the words “and every proceed- 
ing taken under that Act and pending in 
respect of that inam village shall abate”. 
Section 5 of the impugned Act seeks to 
insert a new Section 73-B in Act 26 of 
1963 and it is to the effect that the provi- 
sions of-Acts 30 and 31 of 1963 shall be 
deemed never to. have applied to a Pudu~ 
kottai inam estate specified in Schedule 
1-A that every order passed in any pro- 
ceeding taken under the Acts in respect 
of that inam estate shall be deemed to . 
be of no effect, and that if any proceed- . 
ing under the Act is.pending on the date 
of the publication of Act 26 of 1969 in 
the Fort St. George Gazette, such pro- 
ceeding shall abate. Section 75-B also 
provides for recovery of the amount paid 
under Madras Act 30 of 1963 as if it 
Were an arrear of land revenue. Sec- 
tion 6 of the impugned Act inserts Sche-~ 
dule 1-A in Act 26 of 1963 giving inam 
area with reference to title deed num- 
bers or survey numbers. 


Ts: The first question raised by Sri 
Vedantachari that the inam estate hav- 
ing vested in the Government on en- 
franchisement there was no longer an 
inam estate on 16-2-1963 for application 
of Madras Act 26. of 1963 and the am- 
endment thereto, has been fully consi- 
dered by this court in Sri Vadaranyasami 
Devastanam v. State of Madras. 1965-1 
Mad LJ 1 = (AIR 1964 Mad 90). Fol- 
lowing the above decision we hold that 
the levy of assessment cannot be regard- 
ed as- amounting to resumption of the 
inam and does not result in abrogation 
of the inam tenure. The inam tenure 
ls- preserved and there is no substance 
in this. contention. 


g. The learned Counsel dèalt with 
the second question, namely, that the im- 
pugned enactment is only a legislative 
device to achieve the object of depriv- 
ing a minor inamdar in a particular area 
of his right to obtain a ryotwari patta 
on the basis of his kudiwaram under 
Section 9 (1) of Act 30 of 1963. In this 
connection the learned counsel referred 
to the decision of the Supreme Court in 
State of Bombay v, United Motors (India) 
Ltd., 1953 SCR 1129, (1134) = (AIR 1953 
SC 252) where speaking for the Bench, 
Patanjali Sastri C. J. observed :— 


. “Whenever, then. a section of the 
people in a locality, in assertion of an 
adverse claim, disturb a person in the 
quiet enjoyment of -his property, the 
Bihar Government would seem to think 
that it is not necessary for the police to 
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step in to protect him in his enjoyment 
until he is evicted in due course of law, 
but the legislature would intervene by 
making a ‘law’ to oust the person from 
his possession, Legislation such as we 
have now before us is calculated to drain 
the vitality from the rule of law which 
our Constitution so unmistakably pro- 
claims, and it is to be hoped that the 
democratic process in this country will 
not function along these lines.” 


In that case, their Lordships followed a 
decision of the Supreme Court, | in 
Ameerunnissa Begum v, Mahboob Begum, 
1953 SCR 404 = (AIR 1953 SC 91) where 
it was held that. in singling out two troups 
of persons consisting of two ladies and 
their children out of those who claimed 
to be related to the late Nawab and pre- 
venting them from establishing their 
rights under the- personal law which gov- 
erned the community, in courts of law. 
Waliuddowla Succession Act. 1950 was 
discriminatory, that there was no rational 
or reasonable basis for the discrimina- 
tion, and that the Act contravened the 
provisions of Art. 14 of the Constitution 
and therefore it was void. 


The next decision cited by the learn- 
ed counsel is Kochuni v. States of Mad- 
ras and Kerala, AIR 1960 SC 1080 which 
dealt with the validity. of the Madras 
Marumakathayam (Removal of Doubts) 
Act, 1955. The impugned Act did not 
purport to modify or extinguish any 
right in an estate. But the. object of 
the enactment was only to declare parti- 
cular Sthanams to be Marumakathayam 
tarwads and the property pertaining to 
such sthanams as the property of the said 
tarwads. The Act declares particular 
sthanams to have always been tarwads 
and their property to have always been 
tarwad property. As the impugned Act 
did not effectuate any agrarian reform 
and regulate the rights inter se between 
landlord and tenants, the Supreme Court 
held that Art. 31-A of the Constitution 
had no application, : 


Mr. Vedantachari Jaid considerable 
stress on the decision of the Supreme 
Court in Jayantsinghiji vy. State of Guja- 
rat, AIR 1962 SC 82]. In that case, 
the petitioner’s case was that, as a result 
of the provisions of. the impugned Act, 
certain non-permanent tenants were 
deemed to be permanent tenants as from 
the commencement of the Bombay Taluq- 
dari Tenure Abolition Act, 1949 and 
thereby became entitled to acquire on 
payment of six times the -assessment or 
rent instead of at least the minimum of 
twenty times the assessment the rights 
of an “occupant” within the meaning of 
Section 5-A of the Act. The petitioner’s 
contention was that it had substantially 
deprived the petitioners of the rights 
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which they acquired on tillers’ day (1st 
April 1957) by reason- of the Be ad 


contained in Section -32 and other relew 


vant sections of the Bomba 
and Agricultural Lands Act, iste ae gee 
ended from time to time. It was cons. 
tended that the deprivation had resulted 
in the violation of certain fundamental 
rights of the petitioners such as those 
guaranteed under Arts, 14, 19 and 31 of 
the Constitution, that the impugned Act 
was a plece cf colourable legislation in 
the sense that under the guise of chang~ 
Ing a rule of evidence it had in effect 
taken. the petitioners’ property without 
payment of compensation and given it 
tc another, and that legislation in ques- 
tion did not come . within any entry of 
the two legislative lists under which the 
State Legislature was competent to make 
laws. After discussing the questions 
Taised in detail, their Lordships held 
t, under. the guise of defining a per- 
manent tenant or changing a rule of evi~ 
dence what has been done is to reduce 


the purchase price which became pay= 


able to the landholders on 1st April 1957. 
This decision is not applicable to the 
present ease, 


Relying upon the aforesaid decision, 
Mr. Vedantachari contends that the sub- 
stance of the Legislation is to deprive a 
minor Inamdar of his right to obtain 
ryotwari patta on the basis of his kudi- 
waram. right, as in Pudukottai all the 
grants made are expressly stated to be 
kudiwaram lands, Section 8 (1) of Act 
30 of 1963 would enable the Inamdar to 
obtain patta merely on the basis of the 
kudiwaram grant and the effect of the 
impugned legislation is to take away the 
benefits Which accrued to the minor 
inamdar under the enactment and to in~ 
clude the Pudukottai inamg within Act 
26 of 1963. Under Act 26 of 1963, actual 
cultivation is the test for the grant of 
patta which, an inamdar may not be 

a position to establish in a majority 
of cases. In the guise of amending en- 
actment, the law takes away the rights 
of the inamdar to get patta which vests 
in him under Act 30 of 1963. Mr. V. K. T. 
Chari who appeared for the petitioner af 
the later stage, contended that the im- 
pugned ehactment is not a law provid- 
ing for acquisition of property and con= 
sequently Art. 31-A cannot be called in 
aid to support the impugned legislation, 
me learned counsel referred to the fol- 
owing passage at page 594 i 
Australian cases, 8rd Edn, :— en 

“Modern legislators have ado 
with enthusiasm the practice. of p 
things to be that which they are not, 
and, in so- far as the legislation is made 
by a parliament with untrammelled 
powers, or within the plenary powers con~ 
ferred upon a parliament whose powers 
like those of the Commonwealth Parlia- 
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ment, are limited by a constitution, effect 
must be given to the notional conditrons 
thereby created, But upon a constituticnal 
question the court must consider the 
real substance and operation of the lezis- 
lation, and if in substance and operacion 
it is an enforcement or step in the en- 
forcement of existing rights and obl.ga- 
tions, then the legislation, however dis- 
guised, is an exercise of judicial power”. 
{Vide Rola Co. (Australia) Proprie-ary 
Ltd. v. The Commonwealth, 69 CLR 185, 
219). The next contention of Mr. V. K. T. 
Chari is that, while the petitioner’s lends 
would be covered by Act 30 of 1963 by 
reason of the impugned enactment the 
said lands are sought to be governed by 
Act 26 of 1963. In this connection, refer- 
ence is made to Section 2 (9) of Acz 26 
of 1963, which was left untouched umder 
the impugned Act and consequently the 
object was sought to be achieved by add- 
ing to the definition of “Pudukottai imam” 
the words “such of the inam areas in the 
said territory as are specified in Szhe- 
dule 1-A”. This addition of the words, 
the learned counsel points out, wil. be 
ineffective to achieve the object. While 
Act 26 of 1963 defines ‘existing inam 
estate’ ‘new village inam estate’ ‘part vil- 
lage inam estate’ and ‘Pudukottai inam 
estate’ under sub-clauses (4). (9), (11) and 
(14) of Section 2 respectively, the im- 
pugned enactment only seeks to enlarge 
the definition of ‘Pudukottai inam estate’ 
by including such of the inam arecs in 
the said territory as are specified in Eche- 
dule 1-A. Section 2 (9) defines “minor 
inam” as meaning any inam recognised 
and confirmed under Section 2 of the 
Pudukottai (Settlement of iInams) Act, 
1955 but not including a new inam estate 
as defined in clause (9) of Section 2 of 
Act 26 of 1963. Therefore, what crigi- 
nally vested under Act 30 of 1963 is now 
sought to be taken away and included 
in Section 2 (14) of Act 26 of 1963. The 
other provision of the impugned Act, 
namely, Section 5 only seeks to giv= ef- 
fect to the above objective, 


9. The further contention of Mr. 
Chari is that retrospective operation 
should not have been given. But as 
stated above. when Section 2 (14) oz Act 
26 of 1963 is sought to be enlarged by 
including grants of less than 'a vi-_lage, 
we do not see anything wrong in giving 
retrospective operation to the said ceter- 
mination. 


10. The learned Advocate General 
defended the validity of the impugned 
Act only under Art. 31-A of the Constitu- 
tion. The contention of the learnec Ad~ 
vocate General is that. by reason oi Act 
26 of 1968 (sic) (23 of 1969?) giving r=tros~ 
pective effect, it is as if the amencment 
formed part of Act 26 of 1963 which 
related to the acquisition of righ ss of 
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landholders in inam estates in the State 
of Madras and introduction of ryotwari 
settlement in the said estates. The learn- 
ed Advocate General referred to the 
decision of the Supreme Court in K. W. 
Estates v, State of Madras, AIR 1971 SC 
161 which upheld the validity of Acts 
26 and 30 of 1963 as being completely 
protected by Art. 31-A from challenge 
on the ground thai, they violated Arts. 19 
and 31 of the Constitution. The learned 
Advocate General also referred to the 
judgment of the Supreme Court in State 
of Bihar v. Rameshwar Pratap, AIR 
1961 SC 1649, 1654, and relied on the fol- 
lowing passage therein: 


“Lastly, it was contended that long 
before the date of the amending Act, the 
‘estates’ had ceased to exist as a conse- 
quence of the notifications issued under 
Section 3 of the Parent Act‘and conses ~ 
quently whatever was being acquired in 
1959 could not be a right in an ‘estate’. 
Here also we have to take note of the 
fact that the impugned provisions of the 
Amending Act were made retrospective 
with effect from the date of the original 
enactment so that we have to project 
ourselves to 25-9-1950. the date of the 
original enactment and consider whether 
on that date the law provided for ac- 
quisition of a right in an ‘estate’, Un- 
doubtedly the ‘estates’ did exist on that 
date and so the acquisition retrospective- 
ly provided for from that date was ac- 
quisition of a right in an estate.” 

The learned Advocate General cited the 
decision of the Supreme Court in 
Venkatachalam v. Bombay Dyeing and 


Mig. Co. Ltd., 1959 SCR 703. 707 = 
(ATR 1958 SC 875). The facts in that 
case are: The Income-tax Officer, by 


his order dated 9-10-1952. assessed the 
respondent for the assessment year 1952- 
53 and gave him credit for Rs. 50,603-5-0 
as representing interest on tax paid in 
advance under Section 18-A (5) of the 
Income-tax Act, On 24-5-1953, the Indian 
Income-tax (Amendment) Act, 1953, came 
into force adding a proviso to Sec. 18-A 
(a) of the Act to the effect that the as- 
sessee was entitled to interest not on the 
whole of the advance tax paid by him 
but only on the difference between the 
payment made and the amount assessed. 
The Amendment; Act provided that it 
shall be deemed to have come into force 
on 1-4-1952. The Income-tax Officer, 
acting under Section 35 of the Act. recti- 
fied the assessment order holding that the 
assessee was entitled to a credit of only 
Rs, 21,157-6-0 by way of interest on the 
tax. paid in advance as a result of the 
retrospective operation of the amendment 
in Section 18-A (5). and issued a notice 
of demand against the assessee for the 
balance of Rs. 29, 446-9-0. The assessee 
filed a writ petition in the High Court 
for the issue of a writ prohibiting the 
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appellants from enforcing the rectified 
order and notice of demand. ‘The High 
Court issued the writ holding that Sec- 
tion 85 was not applicable to the case. 
The Supreme Court, on appeal, upheld 
the Income-tax Officer’s order exercis- 
ing the power under Section 35 and recti- 
fying the mistake. In dealing with the 
true legal effect of the retrospective ope- 
ration of the Amendment Act, their Lord- 
ships referred to the following observa- 
tions of Lord Asquith in East End Dwel- 
ling Co. Ltd. v. Finsbury. Borough Coun- 
cil, 1952 AC 109, 132:— 


“If you are bidden to treat an im- 

aginary state of affairs as real, you must 
surely, unless prohibited from doing so, 
also imagine as real the consequences and 
incidents which, if the putative state of 
affairs had in fact existed, must inevitab- 
ly have flowed from or accompanied it. 
One of those in this case is emancipa- 
tion from the 1939 level of rents. The 
statute says that you must imagine a 
certain state of affairs; it does not say 
that having done so, you cause or per- 
mit your imagination to boggle when it 
comes to the inevitable corollaries of that 
State of affairs.” 
The Supreme Court held that the effect 
of the retrospective operation of the Am- 
endment Act is that the proviso inserted 
by the said Section in Section 18-A (5) 
of the Act would, for all legal purposes, 
have to be deemed to have been includ- 
ed in the Act from ist April 1952. 

11. We accept the contention of 
the learned Advocate General that Arti- 
cle 31-A of the Constitution saves the 
impugned legislation from the attack of 
constitutional transgression 
Arts. 19 and 31. The learned Advocate 
General did not deal with the other con- 
tentions raised by the learned counsel 
for the petitioners. We are, therefore, 
not expressing our opinion on the other 
contentions put forward by the learned 
counsel for the petitioners. 

12. The writ petitions fail and are 
dismissed with costs (one set). Counsel’s 
fee Rs. 250. 

Petitions dismissed. 
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T. S. A. Hamid and another, Appel- 
fants v. Sri Alanduraiapparswami temple 
and others, Respondents. 

Second Appeal No. 1566 of 1970, D/- 
17-3-1971, against decree of Dist, J.. East 
Tanjore at Nagapattinam in A. S5. No. 124 
of 1968. 

(A) Easements Act (1882), S. 52 — 


Lease or licence — Determination. 
(Para 10) 


KO/CP/F798/71/DVT 


T, S. A. Hamid v, S. A. Temple (Ismail JJ 


not decisive. 


based on . 


A LE 


(B) T. P. Act (1882), S. 105 — Lease 
or license — Determination — Relevant 
considerations. (Para 11) 


(A + B) For determining whether an 
agreement creates lease or license it is 
the intention of the parties as evidenced 
by the document and the surrounding 
circumstances that has to be gathered. 
Nomenclature adopted by the parties is 
(Case law relied.) 

(Para 11} 

Apart from the intention of the par- 
ties to create license as evidenced by an 
agreement the following circumstances 
were held to establish that the parties 
sought to create licence, ` 


(1) That the document itself was nof 
a formal agreement signed by both the 
parties but it was an agreement unilate- 
rally executed only by the licencee. 

(2) That the licensor was the owner 
of the private market and the licence by, 
Municipality for conducting the private 
market stood in its name. 

(3) That there was simultaneous rex 
tention of contro! of both the licensor 
and the licensee over the premises. 

(4) That the correspondence entered 
into by the licensee with public autho- 
rities showed his admission of being 
licensee, (Paras 11, 12, 16) 
Cases Referred: Chronological Paras 
AIR 1968 SC 919 = (1968) 2 SCR - 

559, Konchada Ramamurthi Su- 

budhi v. Gopinath Naik 8, LZ, 
AIR 1965 SC 610 = 1964-6 SCR 642, 

Mrs. M. N. Clubwala v, Fida Hus- 

sain Sahib 5,9,10,18 
AIR 1859 SC 1262 = 1960 SCJ 453, 
Associated Hotels ~ of India Lid. 


v, R. N. Kapoor 4 6, 8 
1952-1 All ER 149 = 1952-1 KB 290, 
Errington v. Errington 4,6 


S. Pitchai and A. S. Munusami Reddy, 
for Appellants; U. V. Baluswami. V. R. 
Ramesh Babu, B, Soundara Pandian. R. 
Balasubramanian and K. Venkatasubba- 
raju, for Respondents. 

JUDGMENT :— The plaintiffs. in 
O. S. No. 19 of 1967 on the file of the 
court of the Subordinate Judge of Mayu- 
ram, who succeeded before the trial 
court, but lost before the first appellate 
court, are the appellants before this 
court. The controversy in the second 
appeal lies within a narrow compass and 
the facts necessary for the purpose of 
appreciating that controversy may be 
briefly stated as follows. The first res- 
pondent temple conducts a private mar- 
ket on a land which is the subject-matter 
of the suit. It is the common case of 
the parties that the first respondent tem- 
ple had obtained a licence from the 
Municipality for the conduct of the said 
market, and the market is being con- 
ducted in accordance with the stipula- 
tions laid down by the Municipality and 
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on payment of licence fee to the Muniei~ 
pality. The various fees or charges frem 
the persons who come into the shandy 
for the purpose of exposing and selling 
their articles or wares are collected as 
laid down by the municipality itself, It 
- is also stated that originally the temple 
itself was conducting the market, 
subsequently the right to collect the 
charges from the various persons who 
come to the market was being leased out 
periodically by the public auction. As 
far as the present case is concerned, she 
first appellant ‘herein obtained the risht 
to collect the. charges from the persons 
who ‘came 
agreement, marked as Ex. A.1 in the 
present case, dated 1-5-1962. The: said 
document is a registration -copy of wnat 
-was described to be a kutnagai pathram. 
The whole controversy between the par- 
ties is whether the transaction evidenced 
by Ex,.A.1 is a lease in favour of the 
appellants herein or only a licence greant- 
ed by the temple to the appellants her2in. 


The appellants instituted the suit puting - 


forward the. contention that they were 
lessees of the premises in question and 
as such they were entitled to the pro- 
tection of the Madras Buildings ` (Lease 
and Rent- Control) Act. 1960, and that, 
So long as they continued to:pay ren; as 
stipulated, they should not be evicted. 
They also claimed the protection urder 
the Madras City Tenants Protection Act. 
It is only because of this claim’ that they 
instituted. the suit for a permanent’ in-~ 
Junction restraining the respondent herein 
and their men from in any manner en- 
tering into the property or interfering 
with the appellants’ possession and enjoy- 
ment of the suit shandy tope together 
with the buildings, sheds, etc. There are 
certain pucca ‘structures on the -shendy 
tope as well as certain thatched sheds put 
up by the first respondent temple. The 
‘suit came to be instituted only because 
the period of five years -stipulated under 
Ex. A.1 came to an end on 31-3-1967, 
and thereafter. the first defendant -em~ 
ple sold the right to collect the cherges 
on the shandy tope from the various per- 
sons who sold their articles. there by 
means of an auction, and the second de- 
fendant in the suit became -the highest 
bidder at the auction thereby entitled 
to make the collection. It is only be- 
cause of these events the appellants same 
before the. court with the present suit 
for the reliefs referred to above. Res- 
pondents 1 and 2, namely. defendants 1 
and 2 in the suit. contended that the 
appellants were not lessees, that they 
were merely licencees and that, there- 
fore, they were not’ entitled to the pro- 
tection of either the. Madras Buildings 
(Lease and Rent Control) Act or the 
Madras City Tenants Protection Act 
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but: 


to. the shandy under an. 
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2 The learned Subordinate Judge, 
who tried the suit, came to the conclu- 
Sion that the appellants were lessees 
under Ex. A.l and that, therefore, they 
were entitled to the protection of both 
the Acts, and in that view granted the 
Injunction: prayed for by the appellants, 
Though it. passes one’s comprehension as 
to how with respect to the identical pro~ 


perty a person would be entitled to the 


protection of the Madras Buildings (Lease 
and Rent Control) Act, 18 of 1960, as 
well as the Madras City Tenants Protec~ 
tion Act, still that was the conclusion of 
the learned Subordinate Judge came to, 
As against this judgment and decree of 
the learned Subordinate Judge, dated 3-9- 
1968, the respondents herein preferred an 
appeal to the District Court, East Tan- 
fore at Nagapattinam. and on 21-7-1970, 


.in A. S., No, 124 of 1968, the learned Ad- 


ditional District Judge allowed the ap- 
peal, The learned ‘Additional District 
Judge came to the conclusion that the 
transaction evidenced by “Ex. A.1 was 
only a licence and that in that view the 
appellants herein were not entitled to the 
protection of the Acts referred to above 
and consequently to the-relief of injune- 
tion. It is against this’ dismissal of their 
suit by the learned Additional District 
Judge the present, second appeal has been 


fled. . 

3 Mr. Sivaramakrishnayya, the 
learned counsel for the appellants, did 
not advance any argument with regard 
to the claim of the appellants for the 
protection of the Madras City Tenants 
Protection Act, and he confined himself 
only to ‘the question whether the transac- 
tion evidenced by Ex. A.1 constituted a 
lease or a licence. According to him it 
constituted a lease and in that event the 
appellants. would be entitled to the pro- 
tection of the Madras Buildings (Lease 
and Rent Control) Act, 
$ 4, . Before I refer to the terms of 
the particular document, it is necessary 
to refer to’the law as laid down by the 
highest court of the land. Mr. Sivarama- 
krishnayya relied on the decision of the 


-Supreme Court in Associated Hotels of 


India Ltd. `v. R. N. Kapoor, 1960 SCJ 
453 =. (AIR 1959 SC 1262). The learned 
counsel drew my attention to the fol- 
lowing passage. occurring in the judg- 


-ment of Subba Rao. J. (as he then was). 


The learned Judge, after extracting Sec- 
tion 52 of the Indian Easements Act, de- 
fining a licence, proceeded to state as 
follows: Se , l 

"Under _the aforesaid section, if a 
document gives only a right to use the 
property. in, a particular way or under 
certain terms, while it remains in 
possession and control of the owner there- 
of, it will be a licence. The legal pos- 
session; therefore, continues to be with 


the owner of the property, but the licen- 
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see is permitted to make use of the 
premises for a particular purpose. But 
for the permission, his occupation would 
be unlawful. It does not create in his fav- 
our any estate or interest in the property. 
There is, therefore, clear distinction be- 
tween the two concepts, The dividing 
line is clear, though sometimes it. be- 
comes very thin or even blurred. At 
one time it was thought that the test 
of exclusive possession was infallible and 
if a person was given exclusive posses- 
Sion of a premises. it would conclusively 
establish that he was a lessee. But there 
was a change and the recent trend of 
Judicial opinion is reflected in Errington 
v. Errington. 1952-1 All ER 149, where- 
in Lord Denning reviewing the case law 
on the subject summarises the result of 
his discussion thus at page 155: 


“The result of all these cases is that, 
although a person who is let into exclu- 
sive possession is, prima facie, to be con- 
sidered to be tenant, nevertheless he will 
not be held to be so if the circumstances 
negative any intention to 
tenancy.” ” i 


5. There are two decisions of the 
Supreme Court subsequent to this deci- 
sion. The first of them is Mrs. M. N. 
Clubwala v. Fida Hussain Sahib, AIR 
1965 SC 610. That decision is very near 
to the present case, and what the 
Supreme Court had to consider in that 
case was what exactly was the relation- 
ship that existed between the owner of 
a private market and the stall holders 
in’ the private market. Concerning shat 
relationship, with reference to the con- 
tract entered into between the parties, 
the Supreme Court pointed out that the 
fact that what was collected from the 
stall-holders was termed as ‘rent’ and 
mot as ‘fee’, was not decisive of the tran- 
saction being a lease. Equally, the fact 
that exclusive possession was given to 
the stall~holders was not conclusive of 
the transaction being a lease. 
case the High Court, which had held 
that the transaction was a lease, greatly 
relied upon the fact that notice was re- 
quired -to be given to the stall holder be- 
fore he could be asked to vacate even 
on the ground of non-payment and even 
on the ground of the landlord requiring 
the stalls for his own purpose; 
lord could obtain possession, not imme- 
diately, but only after giving thirty days 
notice to the stall-holder. The Supreme 
Court, with reference to this reasoning, 
pointed out: 


“While it- is true that the essence 
of a licence is that it is revocable at the 
will of the grantor, the provision in the 
licence that the licencee would be en- 
titled to a notice before being required to 
vacate is not inconsistent with a licence. 
In England it has been held that a con- 
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In that- 


the land-: 
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tractual licence may be revocable or ir- 
revocable according to the express or im- 
plied terms of the contract between the 
parties. _ It has further been held that 
if the licencee under a revocable licence 
has brought property on to the land. he 
is entitled to notice of revocation and to 
a reasonable time for ‘removing his pro- 
perty, and in which to make arrange~ 
ments to carry on his business elsewhere 
(See Halsbury’s Laws of England. 3rd 
Edn, Vol. 23 page 431). Thus the mere 
necessity of giving a notice to a licencee 
requiring him to vacate the licenced pre~ 
mises would not indicate that the tran- 
saction was a lease. Indeed. S. 62 (c) 


‘of the Indian Easements Act, 1882, itself. | 


provides that a licence is deemed to be 
revoked where it has been either grant- 
ed. for a limited period, or acquired on. 
condition that it shall become void on 
the performance or non-performance of 
a specified act, and the period expires or 
the condition is fulfilled. In the agree 
ments in question the requirement of a 
notace is a condition and if that condi- 
tion is fulfilled the licence will be deem- 
ed to be revoked under S. 62.” 


6. After referring to the judg- 
ment in 1952-1 All ER 149, already re- 
ferred to, the Supreme Court further 
pointed out: 


“The fact, therefore, that a stall- 
helder has exclusive possession of the 
stall is not conclusive evidence of his 
being a lessee. If, however. exclusive 
possession to which a person is entitled 
under an agreement with a landlord is 
coupled with an interest in the property, 
the agreement would be construed not 
as a mere licence, but as a lease.” 

For this proposition the Supreme Court 
referred to their earlier decision in 1960 
SCJ 4538 = (AIR 1959 SC 1262) already 
cited.. Having made these observations, 
the Supreme Court laid down the fol 
lowing proposition for general guidance: 

“Whether an agreement creates be- 
tween the parties the relationship of 
landlord and tenant or merely that of 
licensor ‘and licensee, the decisive con- 
sideration is the intention of the parties. 
This intention has to be ascertained on 
a consideration of all the relevant provi- 
sions in the agreement. In the absence, 
however, of a formal document, the in- 
tention of the parties must be inferred 
from the circumstances and conduct of 
the parties. Here the terms of the docu- 
ment evidencing the agreement, between 
the parties are not clear and so the 
surrounding circumstances and the con- 
duct of the parties have also to be borne 
in mind for ascertaining the real relation- 
ship between the parties. Again, as al~ 
ready stated. the documents relied. upon 
being merely agreements executed un- 
jlaterally by the stall holders in favour 
of the landlords they cannot be said to 
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be formal agreements between the per- 
ties. We must, therefore, look at the 
surrounding circumstances. One of those 
circumstances is whether actual pes- 
session of the stalls can be sald 
to have continued with the landlords or 
whether it had passed on to the stall- 
holders. Even if it had passed to a per- 
son, his right to exclusive possession 
would not be conclusive evidence of -he 
existence of the tenancy though tnrat 
would be a consideration of first im- 
portance”. 

7. Just as in the present case, in 
that case also, the landlord was condtct- 
ing a private market and he had to take 
out a licence from the Madras City 
Municipal Corporation and had to en- 
form to the conditions laid down by the 
Corporation. With reference to these 
obligations which the landlord had to 
perform under the terms of the licence 
granted to the landlord by the Corpcra- 
tion, the Supreme Court pointed out: 


"These duties could not be effective- 
ly carried out by the landlord by part- 
ing with possession in favour of the 
stall-holders by reason of which the er- 
formance by the landlords of their dtties 
and obligations could easily be rendered 
impossible if the stall holders adoptec an 
unreasonable attitude. If the landlards 
failed to perform their obligations, they 
would be exposed to penalties under the 
Act and also stood in danger of haing 
their licence revoked. Could, in such 
circumstances, the landlord have. ever 
intended to part with possession in žav- 
our of the stall-holderg and thus race 
themselves at the mercy of these people ? 
We are, therefore. of the opinion that 
the intention of the parties was to bring 
into existence merely a licence and not a 
lease and the word ‘rent’ was used Icose- 
ly for ‘fee’.” 

8. The Supreme Court ‘had to 
reiterate the same principle in a subse- 
guent decision, namely, Konchada Rama- 
murthi Subudhi v. Gopinath Naik, AIR 
1968 SC 919. After referring to the ob- 
servations of Subba Rao, J. in 1960 SCJ 
453 = (AIR 1959 SC 1262) the Supreme 
Court also referred to its earlier dec:sion 
just cited above. In this case the Supreme 
Court was considering the question whe- 
ther the compromise entered into be- 
tween the parties to a suit after a decree 
had been passed created a relatiorship 
of landlord and tenant between them or 
one of merely licensor and licensee, after 
affirming the test laid down in the ear- 
lier case, the Supreme Court held that 
the compromise decree did not create the 
relationship of landlord and tenant. One 
of the considerations that was stressed 
before the Supreme Court in support of 
the contention that the transaction was 
a lease was that a long period of five 
years had been granted to the judgment 
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debtor for continuation of possession, The 
Supreme Court pointed out that the 
length of the -period did not militate 
against the construction that the compro- 
mise only created a licence, for the de- 
cree-holder apparently had lost in the 
trial court and it was only in the court 
of appeal that this compromise wag ar~ 
rived at. One further feature which the 
Supreme Court took into account for 
deciding what would have been the in- 
tention of the parties, can be expressed 
in their own words: 


“It seems to us that the fact that the 
decree-holder had brought a suit for 
ejectment of the judgment debtor and 
that a compromise was entered into in 
that suit is important. It is difficult to 
impute to him an intention to create a 
fresh tenancy while the fact that he brou- 
sht the suit shows that his intention was 
to eject the judgment debtor after hav- 
ing purported to terminate the tenancy.” 


9, It is against the background of 
law as laid down by the Supreme Court 
in the above decisions, I shall now have 
to proceed to consider whether the tran- 
Saction in question as evidenced by 
Ex. A.1 constituted a lease in favour of 
the first appellant herein or only a 
licence granted to him by the first defen- 
dant. One point which I may imme- 
diately mention is that Ex. A.l is not a 
formal agreement in the sense that it is 
executed by the trustees of the temple 


-on the one hand and the appellants oni 
It is a unilateral agreement ™“ 


the other. 
executed by the appellants alone, as 
pointed out by the Supreme Court in AIR 
1965 SC 610. The features on which 
reat stress was laid by the learned coun~ 
sel for. the appellants in support of his 
contention that the transaction evidenced 
by Ex. A. 1 constituted only a lease were 
the following — (i) the ‘document has 
been registered as if it were a lease; (ii) 
the lease was for a period of five years, 
and it had fixed an annual rent of Rupees 
12,600, even though the sum was payable 
at the rate of Rs. 250 per week every 
Tuesday; (iii) the lease provided that on 
the expiry of the period of five years 
the appellants should put back the first 
‘defendant in possession of the same; (iv) 
the lease deed made provision for re- 
entry into the demised premises by the 
/first respondent herein in the event of the 
committing certain default: 
(v) the appellants had exclusive posses- 
.Slon of the shandy tope and one of the 


keys for both the gates was with the 


appellants; (vi) the appellants were given 
liberty to put up temporary thatched 
sheds as they might consider to be neceg- 
sary; (vii) the appellants were entitled 
to the cowdung dropped on the site; 
(viii) the first defendant could repair 
only the permanent buildings, whereas 
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repairs to the temporary thatched sheds 
had to be effected only by the appellants 
themselves, and (ix) the: document des~ 
eribes in the schedule‘ the shandy: tope 
with all its boundaries. 


10. As against these features on 
which reliance was placed by the learn~ 
ed counsel for the appellants. Mr. O. V. 
Baluswami, the learned counsel for res- 
pondents, 
tures: (1) the document indiscriminately 
uses the expression ‘Sarthai,’ ` 'santhał 
tope, ‘santhai pettai’ and ‘santhai com 
pound’ but when it deals. with- the lease, 
it mentions only “santhai” not even ‘san~ 
thai tope’, as is shown by the nomencla~ 


ture of the document itself, as “shandy 
kuthagaipathram” as distinct from 
shandy tope kuthagai pathram’, (ii) the 


document in- its operative portion states 
‘that the appellants had merely obtained 
a right to conduct the shandy on the 
site in question, but had not obtained any 
interest in the shandy; (iii) the first res~ 
pondent had retained its right to the 
trees on the land as well as-the usufruct 
thereof -to which the appellants had no 
interest whatever; ({iv) the . appellants 
had to pay the licence fee due to the 
Municipality and produce the receipt be+ 
fore the first respondent; (v) the appel~ 
Jants had to show their accounts for the 
collection from :the various stall-holders 
or the persons who come to the shandy; 
to the first respondent herein; (vi) the 
appellants had undertaken to conduct- the 
shandy in accordance - with. the 
stipulated by the Municipality and the 
stipulations contained in the licence and 
any instructions that may be’ given by 
the. Municipality from ‘time to time; (vii) 


if the appellants did not make the. week~. 


ly payment of Rs. 250 consecutively for 


a period of two weeks, the first: respon-~: 


dent, without any notice whatever, could 
take back the Shandy. 


11. 
tire transaction as evidenced: by Ex, AI, 
and the surrounding circumstances which 
are relevant. in the ‘context, I am clearly 
of the opinion that there was no rela- 
tionship of landlord and tenant between 
the first respondent and the appellants. 
I have referred to the various clauses in 
Ex. A.l and Mr. Sivaramakrishnayya him- 
self has conceded that the nomenclature 
given by the parties is not decisive of 


the question. Consequently, It is the in=' 


tention of the . parties that has to be 


gathered as evidenced by Ex. A.l itself. 


and the surrounding. circumstances. In 
the present context, the surrounding cir- 
cumstances assume very great importance 
in view of the considerations. : The first 
consideration is that the document itself 
is not a formal agreement signed by both 
the parties, but it is an agreement uni« 
laterally executed only by the appel~ 
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terms- 
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lants, and secondly the first respondent 
was the owner of the private market an 
the licence for conducting the -private 


. market stood in its name, and it was the 


first respondent, who was under an obli- 
gation to the municipality to conform to 
the stipulations and conditions of the 
licence and. in ithe event of any failure 
on the part of the appellants to conform 
+o the stipulations imposed by the Muni- 
cipality the first respondent was liable 
to action at the ‘hands of the municipality 
and it also stood in danger of the licence 
being cancelled or suspended, Hence, apa 
plying the reasoning of the judgment of 
the Supreme Court in AIR 1965 SC 610, 
could it be the intention of the parties 
at that stage that the appellants should 
have exclusive possession of the shandy 
tope itself without being subject to the 
control of the first respondent herein? -I 
am clearly of the view that the first res- 
pondent had retained complete control 
over the. conduct of the shandy on the suit 
site, because it was the first respondent 
who had obtained licence from the Muni- 
cipality and it was the first respondent 
who was responsible to the Municipality 
for carrying out its obligations under the 
licence. It is admitted before me that, 
though the appellants had a key for both 
the gates of the shandy tope, a duplicate 
key was always with. the first respondent 
herein and that: again is a factor from 
which simultaneous retention of control 
by the first respondent could be inferred. 


12. Apart from these features, 
there are four pieces of evidence in this 
case which clearly show that what was 
sought to be created under Ex. A.1 was 
only a relationship of licensor and 


_licencee and not that of landlord and 


tenant. The first piece of evidence is 
Ex. B.3 dated 21-3-1962 a notice addres- 
sed by the Executive Officer of the temple 
Assistant Commissioner of the 


ments, Nagapatitinam. In. that communi- 
cation the Executive Officer informs the 
Assistant Commissioner “that the right to 
conduct the  shandy belonging - ‘to the 
temple would be sold in public auction 
on 28-3-1962 for, a period of five years 
from 1-4-1962 to 31-3-1967. and he’ re- 
quests the Assistant Commissioner to 
députe the Inspector to be present at the 
time of the auction. ` . The importance of 
this document is that it does not con- 
template a lease. but merely the auc- 
tioning of the Tight to conduct the’ 
shandy., . 


13. The pee | piece of evidence’ 
js an order passed by the Deputy Com- 
missioner of the Hindu Religious and 
Charitable Endowments Thanjavur, 
dated 24-3-1963,-‘marked as Ex. B-4 in 
the present case. In this document, the 
Deputy Commissioner gives permission to 
enter into an arrangement by the temple 
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qwith the first appellant herein for an 
„annual lease amount of Rs, 12600 and 
imposes two conditions, namely, that the 
first appellant must pay back the sum of 
Rs. 3000 due to the temple within a per-od 
of one week and that there must be ap- 
propriate security for the annual lease 
amount of Rs, 12600.‘ The importance of 
this. document is that it directs the rizht 
to collect fees from the market alone to 
be given. to the first appellant. ‘This 
document assumes further importance be- 
cause Ex, A.l itself refers to this dozu- 
ment and the appellants themselves œn- 
cede that they obtained the right cnly 
pursuant to the . order of the Deputy. 
Commissioner in Ex. B.4, 


14. The next piece of evidence is 
Mx. B.15 dated 27-3-1962 a letter wri-ten 
by the Executive Officer of the temple 
to the first appellant himself subsequent 
to the order of the Deputy Commissioner. 
In this letter the Executive Officer in- 
forms the first appellant that under’ Ex. 
B.4 the Deputy Commissioner had direct- 
ed the grant of the right to collect Fees 
in the market to the first appellant fer a 
period of five years from 1-4-1962 to 
31-3-1967, subject to the conditions re- 
ferred to already. 


15. The last piece of evidence is 
Ex. B.6 dated 1-4-1962 addressed by the 
first appellant himself to the Execttive 
Officer of the ‘temple in reply to Ex, B.5. 
Here again in addition to undertakin2= to 
comply with the directions contained in 
the order of the Deputy Commissijner 
he expressly recognises that what he 
had obtained and what he was taxing 
possession of was the right to collect the 
fees in the shandy in question, 


16. Therefore, these four pieces of 
evidence conclusively and indisputably 
establish that the intention of. the par- 
ties was -only to grant to the first ap- 
pellant herein the right to collect the 
fees of the market and not to grant a 
lease of the site itself along with the 
buildings. This: conclusion of mire is 
fully in: accordance with the principles 
laid down by the Supreme Court 
decisions referred to already. 


17. Mr, Sivaramakrishnayya con- 
centrated his attention on finding fault 
with the several reasonings of the leerned 
Additional District Judge, In view of 
the conclusions I have come to on the 
basis of the terms of Ex. A.l as well as 
the surrounding circumstances, it. is un- 
necessary to deal with any of them ex- 
cept to point out that the observation of 
the learned Additional District Judge 
that with the provisions of the Madras 
Buildings (Lease and Rent: Control}Y Act 
being in force, the first respondent: would 
not have entered into a lease with the. 
first appellant herein and that was the 
reason why he franted only a licence, can- 
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not be said to be erroneous or un- 
reasonable, with reference to the ob« 
servations of the Supreme Court in both 


the decisions referred to above, namely, 


AIR 1965 SC 610 in the context of the 
landlord being the licencee placed under 
an obligation to comply with the stipula- 
tions of the licence and AIR 1968 SC 
919, where the Supreme Court pointed 
out that, where the landlord had filed a 
suit for ejectment, he would not have 
contemplated the grant of a fresh lease 
in favour of the judgment-debtor. 

18. Under these circumstances, the 
conclusion of the learned Additional Dis- 
trict Judge is correct. The second appeal, 
therefore. fails and is dismissed. There 
will be no order as to costs. No leave. 

N _ Appeal dismissed, 
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Subramaniam, Appellant v. Krishna- 
swami Gounder and others, Respondents. 
Second Appeal No. 349 of 1970. D/- 
24-2-1972 against decree of Dist. J. 
T in Appeal Suit No. 227 of . 
Hindu Minority and Guardianship Act 
(1956), S. 8 — Power of natural guardian 
to deal- with undivided share of minor in 
joint family property if fettered — (X- 
Ref:— Hindu Law — Joint family pro- 
perty — Alienation —— Power of manager). 
e The language of- Section 8 of the 
Hindu Minority and Guardianship Act in 
relation to the limitation of powers of 
management of the immovable property 


-of the minor is in pari. materia with the 


provisions contained in Section 29 of the 
Guardians and Wards Act. The expres- 
sions “minors estate” and “immovable 
property of the minor” occurring in Sec- 
tion 8 can apply only to definite pro- 
perties belonging to the minor and not 
to a fluctuating interest of the minor in 
the undivided Hindu family, ` 

(Paras 4. 5) 


The manager or karta of a joint 
family can alienate joint family property 
so ag to bind the interest of the minor 
coparceners in such property provided the . 
alienation is either for legal necessity’ 
or for the benefit of the estate. If. the 
manager and karta is the father,- he has 
certain additional powers of alienation 
under Hindu Law and in exercise of those 
powers he can alienate joint family pro- 
perty so as to bind the interest of his 
minor sons in such property. (Para 6) 

The intention of the Legislature in 
dealing with the powers of the natural 
guardian in Section 8 is not to fetter his 
powers in the matter of dealing with the 
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foint family property including the un- 
divided share of the minor in such pro- 
perty. Thus the sale deeds executed by 
‘a Hindu father on behalf of himself and 
as a guardian of his minor son are not 
invalid. | : (Paras 7, 9) 
Cases Referred: Chronological 
AIR 1969 Madh Pra 32 = 1969 Jab 
LJ 227, Sugga Bat v. Hiralal 8 
AIR 1963 Pat 146 = 1963 BLJR | 
169. Nathuni Mishra v, Mahesh 
Misra “§ 
AIR 1961 Gui 68, In re: Krishnakanf 8 


D. K. Srinivasagopalan for 5. Mohan 
and M. Chenniappan, for Appellant; K. 
Sarvabhauman and A, K, Kumaraswami, 


for Respondents, 


JUDGMENT:— The minor plaintiff 
in O. S. No. 110 of 1963 on the file of 
the Subordinate Judge, Erode, is the ap- 
pellant. He is the only son of the first 
defendant. ‘The first defendant, for him-~ 
self and as guardian of the minor plain- 
tiff. executed two sale deeds, one in 
favour of the second defendant and the 
other in favour of the third defendant 
under Exs. B.2 and B.16, both on 8-6- 
1960 in respect of the suit properties. 
This suit was laid: for cancellation of 
these sale deeds on the allegations that 
the first defendant was leading a way- 
ward: life and 
habits, and that the sale deeds were not 
binding upon the. plaintiff. The trial 
Court held that the plaintiff had failed to 
establish that the sale deeds were ex- 
ecuted for illegal and immoral purposes. 
But the trial Judge took the view that 
inasmuch as the first defendant had not 
obtained the leave of the court, as con- 
templated under Section 8 of the Hindu 
Minority and Guardianship Act, 1956, 
(hereinafter referred to as the Act), the 
sale was not binding on the plaintiff, . In 
that view, the trial Judge granted a dec- 
laration that the sale deeds were not 
binding on the plaintiff in so far as his 
half share is concerned and passed a 
preliminary decree for partition accord- 
ingly. 


Paras 


': In the appeal filed by defendants 2. 


and 3. the appellate Judge confirmed ‘the 
finding of the trial Court that the plain- 
tiff had failed to prove that the sales 
were executed for illegal and immoral 
purposes of the first defendant, bat dif- 
fered from the trial court with regard to 
the application of Section 8 of the Act. 
The appellate Judge found that in as 
much as the properties were joint family 
properties of the plaintiff and the first 
defendant, leave of the Court under. Sec- 
tion 8 was not required and that, there- 
fore. the sales were not vitiated on that 
account. In that view, -the appellate 
Judge reversed the decision of the trial 
court and dismissed the. suit. Hence this 
appeal. 
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2. The only question that arises 
for consideration is whether the natural 
guardian of a Hindu minor should obtain 
the previous permission of the Court 
under. Section 8 (2) of the Act before 
transferring by sale,- gift or exchange or 
otherwise, the share of the minor in the 
joint family property. The Act deals 
with three kinds of guardians: (1) natural 
guardian, (2) testamentary guardian and 
(3) guardians appointed or declared by. 
Court. The object of the Act was to 
amend and codify certain parts of the 
Law relating to minority and guardian- 
ship. It is only in respect of the points 
and matters specifically dealt with in it 
that the law relating to minority and 
guardianship is codified. Section 2 of 
the Act explicitly states: that the. provi« 
sions of the Act are only supplemental 
to and are to be read as addition to and 
not in derogation of those contained in 
the Guardians and Wards Act, 1890, which 
is the principal’ Act on the subject.. In 
order to understand the point In con- 
troversy, it is necessary to extract the 
relevant portions of certain sections. Sec= 
tion 4 deals with definitions. It reads 

“4, In this Act,— 

(a) ‘minor’ means a person who has 
not completed the age of eighteen. years} 

(b) ‘guardian’ means a person having 
the care of the person of a minor or of 
his property or'of both his person and 
property and includes— 

(i) a natural guardian, 

(ii) a guardian appointed by the will 
of the minor’s father or mother, 

(iii) a guardian appointed or declar= 
ed. by a Court. and 

(iv) a. person empowered to act as 
such by or under any enactment relating. 
to any court of wards; 

(c) ‘natural’ guardian means any of] 
the guardians mentioned in S. 6”. 
Section 6 enumerates the natural: guare 
dians of a Hindu minor, and it reads: 

"6. The natural guardians of a Hindu 
minor, in respect of the minor’s per- 
son as well as in respect of the minor’s 
property (excluding his or her undivided 
interest in joint family property), are—- 

‘(a) in the case of a boy or an uns 
married girl — the father, and after him, 
the mother: provided that the custody of 
a minor who has not completed the age 
of five years ghall ordinarily be with the 
mother: l e. 


(b) in the case of an illegitimate boy 


-or an illegitimate unmarried girl —— the 


mother, ‘and after her, the father; . 

(c) in the case of a married girl — 
the husband: provided. that no person 
shall be entitled to act as the natural 
guardian of a minor under the provis 
sions of this section— 

(a) if he has ceased to be a Hindu, or 

(b) if he has! completely and finally 
rénounced the | world by - becoming a 
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hermit (vanaprastha) or an ascetic (yazi 
or sanyasi). 

Explanation. In this section, the 
expressions ‘father’ and ‘mother’ do not 
include a step-father and a step-mother”. 
Section 7 deals with natural guardiansh.p 
of an adopted son, S. 8 deals with the 
powers of natural guardians, Omitting 
sub-section (6) of that section, which is 
not relevant, the other sub-sections reac: 

“8 (1) The natural guardian of a 
Hindu minor has power, subject to the 
provisions of this section, to do all acts 
which are necessary or reasonable, and 
proper for the benefit of the minor or 
for the realisation, protection or benefit 
of the minor’s estate; but the suard-:an 
can in no case bind the minor by a pər- 
sonal covenant. 
~ (2) The natural guardian shall not, 
without the previous permission of the 
court, — 

(a) mortgage or charge. or transfer 
by sale, gift exchange or otherwise, any 
part of the immovable property of the 
minor, or 

(b) lease any aide ‘o£ such property 
for a term exceeding five years or fcr a 
term extending more than one year be- 
yond the date on which the minor will 
attain majority. 

(3) Any disposal of immovable. >ro- 
perty by a natural guardian in cortra- 
vention of sub-section (1) or sub-sec, (2), 
is voidable at the instance of the minor 
or any person claiming under him. 

(4) No court shall grant permission 
fo the natural guardian to do any of the 
acts mentioned in sub-section (2) except 
in case of necessity or for an evident 
advantage to the minor, 

(5) The Guardians and Wards Act, 
1890 (8 of 1890). shall apply to and in 
respect of an application for obtaining 
the permission of the Court under sub- 
section (2) in all respects as if it were an 
application for obtaining the permission 
of the Court under Section 29 of that 
Act. and in particular— : 

(a) proceedings in connection with 
the application shall be deemed zo be 
proceedings under that Act withim the 
meaning’ of Section 4-A thereof; 

(b) the Court shall observe the pro- 
cedure and have the powers specifed in 
sub-sections (2), (8) and (4) of Section 31 
of that Act: and 


(c) an appeal shall He from an order 
of the court refusing permission -o the 
natural guardian to do any of thə acts 
mentioned in sub-section (2) of this sec- 
tion to the court to which appeals ordi- 
narily lie from the decisions of that 
Court”. 

Section 9 deals with testamentary guar- 
dians and their powers. Section 11 states 
that after the commencement of the Act, 
no person shall be entitled to dispose of, 
or deal with, the property of a Hindu 


Subramaniam v. K. Gounder (Palaniswamy J.J 


[Prs, 2-4] Mad. 379 


minor merely on the ground of his or 
her being the de facto’ guardian of the 
minor. Section 12 imposes a bar against 
appointing a person as guardian in res- 
pect of the undivided interest of the 
minor in the joint family property. Sec- 
tion 13 declares that in the appointment 
or declaration of any person as guardian 
by Court, the welfare of the minor shall 
be the paramount consideration, 


3. It would be seen from the 
language of Sections 6 and 8 that, where- 
as Section 6 expressly excludes the un- 
divided interest of the minor in the joint 
family property with respect to the natu- 
ral guardian’s power, no such exclusion 
is found in Section 8. On the other hand, 
Section 8 speaks of minor’s “estate” and 
“immovable property of the minor”. As 
these expressions are wide enough, Mr. 
Srinivasagopalan, counsel for the plain- 
tiff, contended that as against the express 
exclusion of the minor’s undivided in- 
terest in the joint family found in Sec- 
tion 6. the Legislature should be deemed 
to have intended that whatever be the 
property of the minor, whether it be 
Separate property or his Interest in the 
joint family property, it should be brought 
under the scope of Section 8. In other 
words, the argument was that even though 
the guardian may be natural guardian, he 
cannot deal with the minor’s undivided 
interest in that joint family property by 
transfer except with the previous per- 
mission required under sub-section (2) of 
S. 8. The question is whether this inter- 
pretation is correct. 


4 = As already pointed out. the act 
is only a codifying enactment and in ex- 
press terms it is provided in Section 2 
that the provisions of the Act are only 
supplemental to and are to be read as 
addition to and not in derogation of those 
contained in the Guardians and Wards 
Act. It is intended only to amend and 
codify certain parts of the Law relating 
to minority and guardianship. Section 27 
of the Guardians and Wards Act applies 
to all classes of guardians. It lays down 
general rules affecting the duties and 
powers of guardians. Section 29 of that 
Act lays down certain limitations on the 
powers of a guardian appointed or dec- 
lared by the Court in respect of his deal- 
ing with and management of the immov- 
able property of the minor ward. He 
cannot, without the permission of the 
Court, mortgage or charge. or transfer 
by sale, gift, exchange or otherwise any 
such property; nor can he without the 
permission of the court, lease any part 
of that property for a term exceeding 
five years or for a term extending more 
than one year beyond the date of attain- 
ment of majority by the ward. 


The powers of a natural guardian or 
a testamentary guardian of a Hindu minor 
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‘\were not affected by these limitations. 


The rights of any such guardian to deal 


with and manage. the minor’s property. 
continue unaffected unless and until the 
court in the exercise of its wide powers 
remove him or appoint or declare him 
to be a guardian of the minor in which 
latter case his powers: to deal with and 
manage the minor’s property become 
limited as provided in Section 29 of -the 
Act. The language of Section 8 of the 
present Act in relation to the limitation 
of powers of management of the immov- 
able property of the minor is in ‘pari 
materia with the provisions contained in 
Section 29 of the Guardians and .Wards 
Act, . 


5. With this background. tae seope 
of Section 8 of the present Act should 
be examined. It is true’ that, whereas 
Section 6 expressly excludes the undivid- 
ed interest of the minor in tke joint 
family property, no such exclusion is 
found in Section 8 It cannot be said 
that on account of such absence of ex~ 
clusion, the intention of- the legislature 
was that even the undivided interest of 
the minor in the joint family should 
come within the scope of Section 8. The 
essence of a coparcenary under the Mita- 
kshara law is unity of ownership. - The 
ownership of the coparcenary property: is 
in the whole body of coparceners. Ac- 
cording to the true notion of an undivid- 
ed family governed ‘by the Mitekshara 
law, no individual member of that fami- 
ly, whilst it remains undivided, can predi- 
cate, of the joint and undivided property, 
that he, that particular member, has a 
definite share. one-third or one-fourth. 
His interest is a fluctuating interest, cap- 
able of being enlarged by deaths in the 
family, and liable to be diminished by 
births in the family. It is only on a par- 
tition that he becomes PAER to a -de~ 
finite share. 


When Section 8 deals with i 
minor’s estate or the immovable property 
of the minor, it could not have been the 
intention of the Legislature ` that those 
expressions : were” intended, to aprly. to 
the undivided interest of the minor in 
the joint family property, for, it is not 
possible to postulate’ or predicate - what 
share the minor has and what item of 


property is the minor’s property, -On the, i 


other hand, the expressions. ‘minor’s 
estate” and “immovable property of. the 
minor” occurring in Section 8 can apply 
only . to definite properties of the 
minor and not to a. fluctuating inzerest 
of the minor in the undivided Hindu 
family. ‘The natural guardian can lease 
the joint family property including the 
share of the minor for such-term as he 
considers necessary in the interest of the 
family. Such perlod may exceed five 
years or may exceed a term extending 


more than one year beyond the date on 
which the minor may attain majority. 


The restriction in Section 8 (2) (b) 
against granting a lease for a term ex- 
ceeding five years or for a term ‘extend- 
ing more than one year beyond the date 
on which the minor will attain majority, 
cannot possibly apply to a case of lease 
of joint family property in which the 
minor has only an undivided interest. 
Thus, there is, intrinsic evidence in Sec- 
tion 8 itself to; ‘justify the conclusion that 
the. minor's : undivided interest in the 
joint family property is. not. contemplat- 
ed in Section 8 ; 

6. The: imanager ` or - karta of a 
joint family can alienate joint family pro- 
perty So as to! bind the interest of the 
minor coparceners in such property pro- 
vided the alienation. is either for legal 
necessity or for’ che benefit of the estate. 
li the manager and karta is the father, 
he has certain additional powers of aliena- 
tion under .Hindu Law and in exercise 
of those powers he can alienate joint 
family property, so as.to bind. the in- 
terest of his minor sons in ‘such property. 
If we are to hold that the “natural guar- 
dian should obtain the previous permis- 
sion of the Court under Section 8 (2Y be- 
fore he alienates the joint’ family pro- 
perty so as to ‘kind the interest of the 
minor sons in such property, he can no 
longer claim to have the power to make 
an alienation of joint family property 
for payment of debts binding on family 
including the share of the minor, if those 
debts had not been incurred for illegal 
or immoral. purpcse. But the manager 
or karta, who is inot the father, but who 
is the elder brother oran uncle, would 
be entitled to alienate joint family. Dro- 
perty so as to bind the interest of the 
minor coparceners without obtaining: the 
previous permission of the Court, It can= 
not -be said that the Legislature intended 
to curtail the powers of the natural guar= 


dian and place him in a worse position, 


than a manager-karta who is not the 
father. . It is not likely that the intention 
of the’ Legislature was to. take away the 
natural guardian’ S powers in enacting 
Section 8, 


Te From the mere absence of ex~ 
press words excluding the minor’s undi- 
vided interest in the joint family property 
in Section 8, we cannot necessarily hold- 
that the “intention ‘of the Legislature was 
tò include such interest also in making 
provisions with regard to the powers of 
the natural guardian. It is well-settled 
that in construing | the terms of any pro- 
visions found in a statute, the court should 
consider all the parts of the statute which 
throw light on the intention of the. Legis- 
lature. The particular provision ought 
not to be construed without regard to the 
rest of the statute. Every clause of a. 
statute should be ‘construed with refer~ 
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ence to the context and other clauses in 
the statute so as, as far as possible, to 
make a consistent enactment of the whole 
statute. It is not proper to construe a 
part of the statute in isolation. The m- 
tention of the law-maker should be found 
not in one part of the statute or another 
but in the entire enactmert. That inten- 
tion can best be gathered by viewing a 
particular part of the statute not detached 
from its context in the statute but in 
connection with its whole context. 

If we apply this prirciple of inter- 
pretation it would be seen that the in- 
tention of the Legislature in dealing w-th 
the powers: of the natural guardian in 
Section 8 could not have been to feter 
his powers in the matter of dealing wth 
the joint family property including the 
undivided share of the minor in stch 
property. As.already pointed, out, the 
Act was intended only to codify. certain 
parts of the law. and a reading of the 
various provisions of the Act shows clear- 
ly that it was not the intention of the 
Legislature to curtail the powers of he 
natural guardian in enacting Section 3. 

8. A similar view was taken by 


the Patna High Court in Nathuni. Mishra. 


v. Mahesh Misra, AIR 1933 Pat 146 end 
by the Madhya Pradesh High Court in 
Sugga Bai v. Hiralal, AIR 1969 Madh Pra 
32 at p. 33. A single Judze of the Guia- 
rat High Court has dealt with this ques- 
tion in a somewhat elaborate manner end 
taken same view in In re: Krishnakent, 
AIR 1961. Guj 68 at p. 73. 

9. In my view, the conclusion of 
the lower appellate Cour: that the seles 
of the suit properties by the first defend- 
ant in favour of-defendanzs 2 and 3 with- 
out obtaining the previous permission of 
the Court under Section & are not vitat- 
ed. is correct. The appeal fails and is 
‘dismissed. No order as to costs. No leeve. 
The plaintiff ? pay the Fen payeble 
on the appeal memorandum. - 

cane Appeal dismissed. 
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P. C. Purushothama Reddier and 
others, Petitioners v, Tke. Court of the 
Appellate Authority (District and Ses- 
sions Judge), Pondicherry and others, Res- 
pondents. l 

Writ Petn. Nos, 1710. 2562, 2823 and 
3512 of 1970, D/- 26-10-1971. 

(A) Motor Vehicles Act (1939), S. 47 
— Grant of stage càrziage permit — 
Matters for consideration. 


Provision for bus shel not mandatory, 
Grantee resident of Pondicherry. Mere 
fact that no reference had been mad=2 to 
eee ee ee 
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it by Appellate Authority cannot be a 
ground to ignore factual finding. 
larly, mere error in noting certain rem 
marks in history sheet is no ground to 
reject permit. (Paras 5, 7, 8) 


(B) Motor Vehicles Act (1939), S. 47. - 
w Grant of stage carriage permit ===: ^. 
Recent grant —— To. be taken into corni- 
sideration — Principle of elimination == 


Duty of Tribunal, . end 
Tt is no doubt settled’ that a recent 


grant is one of the circumstances which. 


ought to be taken into consideration by 
the appropriate authorities while con- 
sidering applications for grants under the 
Motor Vehicles Act. But that would not 
be the be all and end all of the situation. 
Though the principle of elimination is, 
mo. doubt, ‘inherent in the process of selec- 
tion of a motor vehicle operator for the 
purpose of a grant on one or more routes 


, 
+ 


such elimination has to be done -by dis- 


closed reasoning which should appear ex 


facie in the order itself. However com~ 
plicated and practically difficult the 
matter might be in view of plurality of 
applications for the grant before the Tri- 
bunal. still the merits of each of the ap- 
plicants or appellants are not only to be 


‘ considered. but seem to have been demon- 


strably -considered by: such Tribunals 
which are obviously. dealing with the 
rights of parties and are functioning as 
quasi-judicial Tribunals. The litigant 
public who are involved in such large 
stakes are to be satisfied both subjective- 
ly and objectively that their grievance 
and representations have been fully heard, 


considered and adjudicated upon by the . 


statutory authorities. AIR 1965 SC 107 
& (1970) 2 Mad LJ 73, Rel, on, 
(Para 9) 


Cases Referred: ‘Chronological Paras 
(1970) 2 Mad LJ 73 = 83 Mad LW . 

292, Kannan Motor Trans. (P) 

Ltd. v. Prabhu Trans. (P) Ltd. ` 9 


ATR 1965 SC 107 = (1964) 5 SCR 


869. Sri Rama Vilas (P) Ltd. v. 
Chandrasekaran 9 
(1962) W. P. No. 218 of 1962 (Mad) 9 


ORDER:— These four writ petitions 
arise out of the same order for granting 
a stage carriage permit in respect of one 
bus to ply on: the route Pondicherry to 
Neyveli via, Villianur, Ariyur, Madaga- 
dipet, etc. There were 52 applicants, be- 
fore the State Transport Authority and 
18 appellants before the State Appellate 
Tribunal ‘who came before it after the 
grant was made to one P., C. Purusho- 
thama Reddiar, writ petitioner in W. P. 
No, 1710 of 1970. In these.four writ peti- 
tions, the grant made by the Appellate 
Authority in favour of one Vanataya who 
is the contesting respondent in all the 
writ petitions is challenged. I shall now 
deal with the writ petitions one after 
another. 


Simi- . 
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2 The contention of P. C. Puru- 
shothama Reddiar in W. P. No. 1710 of 
1970 is that Vanataya (hereinafter re- 
ferred to as the grantee) is not a resident 
- of Pondicherry but ordinarily rəsides in 
Cuddalore; that he has not a shed as re- 
quired under the rules governing such 
grants; and that the grantee did not pro- 
duce a solvency certificate at the time 
when the enquiry was undertaken by 
the Appellate Tribunal. On behalf of 
the grantee, it is stated that he has a 
residence in Pondicherry, that Mr. Reddiar 
was denied the grant because his: history 
sheet is not clean, that in so far as. the 
shed is concerned, it is -a matter, which 
is not absolutely required under . the 
rules, and that the solvency certificate 
has been produced before the atthorities 
at the time of the enquiry. No further 
contention was urged before me by Mr. 
Reddiar and thence I am not dealing with 
any other aspect of the case. : 

3.° In W. P. No. 2823 of 1970 the 
Writ Petitioner is. challenging the grant 
in favour of the grantee on the ground 
that the Appellate Authority did make 
a wrong noting in the order as- if: the 
history sheet of the writ petitioner was 
not clean. Therefore, he . would’ state 
that there is an error apparent. though 
he would concede that there has been a 
comparison of the qualification as be- 
tween him and the grantee. as generally 
required. .. 

A, In W. P. Nos, 2562 and 3512 of 
1970 a common point arises. It is not 
disputed by the grantee that the Ap- 
pellate Tribunal whosé order is chal- 
lenged here, did not make any attempt 
to compare the relative merits of each 
of the writ petitioners along side the 
qualifications of the grantee excepting for 
a bare and casual reference made to 
them. While comparing the merits of 
the writ petitioners with those of the 
writ petitioner in W. P. No. 2023. of 1970; 
no attempt was made by the Tribunal 
to So compare their qualifications with 
the grantee and it does not appear from 
the record that amy’ reasons have been 
given as to why these ‘writ petitioners 
have to be screened at all. 

5. I shall now consider the con~ 
tentions in W. P. No. 1710 of 1970. The 
factual contention is that the grantee is 
a non-resident of Pondicherry. This is 
not borne out by record. As a matter 
of fact, the Appellate Tribunal in- its 
order refers to the fact that the. grantee 
has a sector qualification of 16 miles for 
the route in question and adds that he 
is a motor vehicle operator in respect 
of the route Pondicherry to Villianur 
(6 miles) and Villianur to. Kalliapattu 
(10 miles). Apparently. these twc opera- 
tions namely.: Pondicherry to Villianur 
and Villianur to Kalliapattu, are opera- 
tions undertaken by the grantee: within 


the State of Pondicherry and it would 
be highly improbable for any one to 
assume that the grantee is not a resident 
of Pondicherry, even though he is the 
local enterpreneur having a permit under 
the Motor Vehicles Act to operate vehi- 
cles whose starting point is Pondicherry 
and whose destination is another place 
within the same State. Again, a public 
record was produced before me so as to 
elucidate further the fact that the grantee — 
is a resident of Pondicherry. The said 
document is translated to be an encum- 
brance certificate which was apparently 
produced by the grantee in connection 
with his solvency certificate. This- also 
describes the grantee as a resident of 
Pondicherry, I! am, therefore, unable to 
agree with Mr, Reddiar that the grantee 
cannot be deemed or accepted as a re~ 
sident of Pondicherry, : 


The, second contention is that there 
is no clinching material on record to 
show that the ‘grantee has a shed inside 
the State for operational purposes. The 
State Transport Authority, as it is called 
in the State of! Pondicherry, has referred 
to this aspect and finds that the grantee 
has arrangements for a shed at Pondi- 
cherry, But what is urged by Mr. M. K. 
Nambiar, the ‘learned counsel for Mr. 
Reddiar, is that the rules governing the 
issue of permits under the Motor Vehi- 
cles Act, as applied in the State of Pondi- 
cherry, make it encumbent upon the 
authorities to find that there is a bus 
shed at Pondicherry and that is a condi- 
tion precedent before any grant is made. 
The notification. which contains the rules 
governing the issue of permits, uses the 
words “have! regard to” the matters 
specified therein. One such matter is 
the provision for a bus shed. It, there- 
fore, follows that the provision- for a bus 
shed is one of the matters which the 
Transport Authorities should have regard 
to while granting: or refusing a stage 
carriage permit. The words “have regard 
to” in the context in which they appear 
in the notification, do not appear to be 
mandatory as ordinarily understood, but. 
the provision for a bus shed geems. to be 
one of the matters which shall also be 
taken into consideration by the Trans- 
port authorities; while considering appli- 
cations for a grant. The very text of 
the notification,’ when analysed, gives. the 
impression that ithe matters therein stated 
should be considered by the authorities 
and it does not say that such require- 
ments enumerated therein are compul- 
sive or exhaustive, as the case may be. 
Even otherwise, factually, in the instant 
case the Transport Authority finds that 
the grantee has arrangements for a bus 
shed in Pondicherry. Thus, the mere fact 
that no reference has been made to it 
by the appellate authority cannot by it~ 
self be a ground to ignore a factual 
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situation, namely, arrangements made By 
the grantee for the provision of a bus 
shed at Pondicherry, 

6. The third contention is that tae 
appellate authority ought not to have 
taken into consideration the various re- 
marks made in the history sheet of Mr. 
Reddiar, as according to the learnad 
counsel they are either technical or tri- 
vial. There are five entries in the his- 
tory sheet out of which entry 5 is rot 
one which could be relied upon. for there 
is record to show that, that charge kas 
been ultimately dropped by the appro- 
priate authority. We are, therefore, left 
with four entries, out of which two heve 
a direct impact upon the operational eñ- 
ciency of the motor vehicle operator. It 
is not disputed that Mr, Reddiar was 
charged for over-speeding on one ocza- 
sion and on a second occasion for arriving 
at the destination 6 minutes earlier, The 
second charge also reflects over~speeding. 
It cannot be denied that a motor vehicle 
operator who has an eye on his trade 
and business, should also remember tnat 
public convenience and public interest 
are very much involved in his enterpr:se. 
He should avoid public hazards, and if 
consistently the petitioner has been found 
to have been over-speeding at one time 
and arriving at the terminal earlier taan 
prescribed at another time, it is indica- 
tive of the anxiety of the motor veh cle 
operator to gain his commercial end as 
against public interest, as such over- 
speeding. or excessive speeding is aga .nst 
social interest. These two entries in the 
history sheet cannot lightly be ignored. 
So far as the other two entries are con- 
cerned, the Tribunal holds that one is a 
technical offence and another. an offence 
against public interests. This conzlu- 
sion, the Tribunal is entitled to reach 
and it is within its jurisdiction to reach 
such a conclusion. There is no abnor- 
mality in the decision so arrived at. 
Having regard to the fact that there are 
four entries in the history sheet of Mr. 
Reddiar which were apparently recorded 
during the operations conducted by him 
as a motor vehicle operator, the Trib imal 
came to the conclusion that Mr. Reddiar 
has to be eliminated from considerazion. 
This is not a case in which the Trib.nal 
did not exercise its mind over the factual 
situations and merits: but. on the cther 
hand, it did exhaustively deal with the 
merits in relation to law which was cited 
before it and come to the conclusion that 
Mr, Reddiar who is writ petitione> in 
W. P. No, 1710 of 1970 is not a fit and 
proper person to be considered for the 
purpose of the grant. There being no 
error of law or error apparent in the 
order challenged, the petitioner cennot 
succeed. 


7. The gravamen of the charge of 
the writ petitioner in W, P. No. 2053. of 
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1970 is that the Appellate Tribunal, while 
considering the so-called history sheet of 
the petitioner is said to have found two 
entries therein when in fact it is stated 
by the grantee himself that the history 
sheet of the petitioner is clean. No doubt, 
a mistake has crept into the record, The 
question is whether this mistake is by 
itself sufficient for the petitioner to gain 
the rule absolute. ; 


o e While considering the merits 
inter se between the writ petitioner and 
the grantee, the Appellate Tribunal finds 
that the grantee should be preferred, be- 
cause (1) the grantee has a clean history 
Sheet which the writ petitioner has not, 
(2) he has greater experience which is 
not denied and (3) he has also larger 
sector qualification which cannot be dis- 
puted. Therefore. taking the totality of 
circumstances into consideration, I do not 
think that the mere error of noting as 
regards contents of the history sheet 
which is likely to happen in such a case 
when 18 appellants and their merits are 
considered by the Tribunal should form 
the basis for the issue of a discrétionary 
rule. ‚I am unable to say that manifest 
Injustice has been done in having nega- 
tived the right of grant to this writ peti- 
tloner. Dhe matter considered as a whole 
reflects the position that on merits the 
writ petitioner was not preferred. There 
being no error of law or error of juris- 
diction, the petitioner cannot have a 
grievance. 


9. In W. P. Nos. 2562 and 3512 of 
1970, the main contention of Mr. G 
Ramaswami, the learned counsel for the 
petitioner in W., P. No. 2562 of 1970, ap- 
pears to be well-founded. The writ peti- 
tioner in W. P., No, 2562 of 1970 was ap- 
pellant No. 9 before the Appellate Tri- 
bunal and Writ Petitioner in W. P. No. 
3512 of 1970, appellant No. 4 before it. 
Their grievance is that the qualifications 
of appellants 4 and 9 were not consider- 
ed either by themselves or in contrast or 
comparison with the merits of the grantee. 
At one place while considering the merits 
of the appellants before it, the Appel- 
late Tribunal observed: 

“Appellants 4 and 9 have been grant- 
ed permits at the same sitting of the State 
Transport Authority on 7-12-1968 in res- 
pect of other routes”, 

Except for making this bald allegation 
which possibly is a fact, this is not even 
mentioned as a ground for not preferring 
appellants 4 and 9. It is no doubt now 
settled by this Court that a recent grant 
is One of the circumstances which ought 
to be taken into consideration by the ap- 
propriate authorities while considering ap- 
plications for grants under the Motor 
Vehicles Act. But that would not be the 
be all and end all of the situation — vide 
Kannan Motor Trans. (P) Ltd. v. Prabhu 
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Trans. (P) Ltd.. (1970) 2 Mad LJ 73 and 
W. P. No. 218 of 1962 (Mad). Be that 
as it may, as I observed already the fact 
that appellants 4 and 9 (writ petitioners 
‘in W. P. Nos. 2562 and 3512 of 1970) had 
the benefit of a recent grant was not 
perused by the Appellate Authority and 
that was not made the reason for its 
decision to exclude the writ petitioners. 
‘Though the principle of elimination is, 
no doubt, inherent in the process of selec~ 
tion of a motor vehicle operator for the 
purpose of a grant on one or more. routes, 
such elimination has to be done’ by dis- 
closed reasoning which should appear ex 
facie’ in the order itself. I am of the 
view that, however, complicated and 
practically difficult the matter might be 
in view of plurality of applications for 
the grant before the Tribunal, still the 
merits of each of those applicants or ap- 
pellants are not only to be considered but 
seem to have 
sidered by such Tribunals which are ob- 
viously dealing with the rights of parties 
and are functioning as quasi-judicial Tri- 
bunals. This is the view also of the 
Supreme Court in Sri Rama’ Vilas (P) 
Ltd. v. Chandrasekaran, soe 1965 SC 107 
at p. 110. Gajendragadkar, J . fas he then 
was) observed:——_. ` 


“Large stakes are generally involved 
in these applications, and soitisof -utmost 
importance that the appropriate authority 
should consider all the relevant facts care- 
fully and in its order should Set out con- 
cisely and clearly the reasons in support 
of its conclusions. It is hardly necessary 
to emphasise that applicants for permits 
whose applications are rejected should be 
satisfied that all points urged by them in 
support of their respéctive claims have 
been duly considered before the matter 
was decided”. 


Therefore, the litigant public who are 
involved in such large stakes are to be 
satisfied both subjectively ‘and objectively 
that their grievance and representations 
have been fully heard, considered and ad~ 
judicated upon by the statutory autho- 
rities. In the instant case, it does not 
appear +o me that such a necessary con- 
sideration of the merits has ever been 
given or thought of by the Appellate Tri- 
bunal. It is surprising that the Tribunal 
should have so summarily done it with 
the merits of these two writ petitioners. 
As a matter of fact. it is stated in W: P. 
No, 2562 of 1970 that the writ petitioner 
is a local enterpriser, that his sector quali- 


fications are better, that he has his’ own © 


workshop and also shed facilities and that 
he has experience from 1952. These are 
all material circumstances to be gone into 
by the Appellate Tribunal. This not 
having been done -and the adjudication 
in the above sense not being full, there 
has not been a proper exercise of juris- 
diction by the Appellate Tribunal. In 


Nanja Naicken v. Rangammal (Maharajan J.} 


been demonstrably eon~ 


A. I. R. 


this view, there is an error of law ap- 
parent on record, The petitioners are, 
therefore, entitled to the relief, 

The next point is to what re~ 
lief the writ petitioners are entitled. 

11. W. P. Nos. 1710. and 2823 of 
1970 are dismissed, There will be no 
order as to costs. 

12. In so far as the order chal- 
lenged by the writ petitioners in W. P. 
Nos. 2562 and 3512 of 1970 is concerned, 
the grant in favour of the grantee is set 
aside and the matter is remitted back to 
the Appellate Tribunal. for being recon- 
sidered on the merits and respective 
qualifications of the writ petitioners 
vis-a-vis the grantee. The Tribunal shall 
hear these two writ petitioners and the 
grantee and none others, reappraise the 
material and evidence relevant for the 
purpose and decide the issue; There will 
be no order as to costs in these two writ 


petitions, 
Order accordingly. 
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MAHARAJAN, J. : 


Nania Naicken, Petitioner v, Rangam~= 
mal, Respondent. 


Civil Revn, Petn, No. 49 of 1970, D/- 
15-10-1971, against order of Dt. Munsif, 
Erode in I. i No. 3587 of 1969. 

‘Civil P, (1908), 0O. 20, R. 18 — 
Preliminary aa in partition suit —— 
Subsequent addition of party — Rectifi- 
aon of preliminary decree — Permis- 
sible. 


In a partition suit Court can grant 
more than one preliminary decree be- 
cause such a suit must be deemed to be 
pending till a final decree is actually 
granted. -Therefore, where after a preli- 
minary decree was passed, the plaintiff 
himself applied for impleading A as a 
party and admitted that he had share 
in the suit property but there being a 
dispute as to the exact quantum of A’s 
share the plaintiff opposed A’s applica- 
tion for rectification of the preliminary 
decree by specifving his share in the 
decree, the Ccurt was not justified in 
dismissing A’s application. AIR, 1967 SC 
1470, Relied on. . . (Para 2) 
Cases Referred: Chronological Paras 
AIR 1967 SC 1470 = (1967) 3 SCR 

153, Phoolchand v. Gopal Lal 2 
{1947 2 Mad LJ 523 = 1947 Mad 

_ WN: 732, Kasi v. Ramanatha Chet- 

tiar 2 

K. Sarva iaunan and A, K. Kumara- 
swami. for Petitioner; -C. Chinnaswami 
and P. Mr Umapathi, for Respondent. 

ORDER :— The sixth defendant has 
filed this civil revision’ petition against 
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the order of the Additional District Mua- 
sif, Erode, dismissing his applicatian 
(I. A. No. 3587 of 1969) filed under Sec- 
tions 151, 152 and 153, C. P. Code, pray- 
ing to amend the preliminary decr2e 
granted in O. S. 853 of 1965, by giving 
him the right of partition and separete 
possession of his share, 

2. One Rangammal instituted tne 
suit against four defendants for partition 
and separate possession of her three~ 
fourths share in-the plaint-schedule pro~ 
perty. On the 10th July 1969, a prelimi- 
Mary decree was passed directing di7vi-~ 
sion by metes and bounds of the plaint 
schedule property into 32 shares with re- 
ference to good and bad soil and dire:t- 
ing allotment to the plaintiff of 2432 
share, and to the first defendant of 1.32 
share. Subsequent to the  preliminery 
decree, the plaintiff applied in I. A. -Ho. 
884 of 1968 for impleading three persoas, 
of whom the petitioner was one. as de- 
fendants 6 to 8. on the ground that they 
were understood to have a share in he 
property forming the subject-matter of 
the preliminary decree. 
was ordered by the court below. Sum- 
mons was issued to the sixth defendant 
the petitioner, who filed an answer claim- 
ing a share in the property but without 
specifying his share. He also affixed ihe 
requisite court-fee to his written stete- 
ment. Subsequently he filed a memo 
specifying the exact share which he 
claimed in the plaint schedule propecty. 
When the petitioner was impleaded, fmal 
decree proceeding were pending before 
the court in pursuance of the origimal 
preliminary decree and a commission nad 
been issued for division of the property 
fn accordance therewith. In fact. the 
commissioner had already submitted his 
report and plea; but no final decree nad 
vet been passed. It was in this context 
that the petitioner applied te the ccurt 
below for amendment of the prelimirary 
decree by declaring his share in the suit 
property. 

This petition was opposed by the 
plaintiff-respondent at whose instance the 
sixth defendant had been impleaded as a 


party after the date of the prelimirary. 


decree, The learned District Munsif 
Pave two reasons for dismissing the peti~ 
tion. -The first was that the petitiener 
had not in his written statement men- 
tioned the exact share to which he is en~ 
titled. Evidently. he overlooked the fact 
that subsequent to the filing of the vrit- 
fen statement the 6th defendant filed a 
Memo in which he specified the share to 
be declared. The second reason was that 
the petition had been filed belatedly for 
the purpose of dragging on the proceed- 
ings. This is not a valid reason either. 
Be it noted that the sixth defendant was 
mot originally impleaded as a party tc the 
Suit before the grant of the preliminary 
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This petiton . 
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decree. If the claim made by him was 
belated, it was due to reasons most- 
ly beyond his control. It must not be 
forgotten that a partition suit must be 
deemed to be pending till a final decree 
is actually granted. It is the duty of 
the court in a partition suit to adjudicate 
upon the claims of all the parties who 
claim a share in the subject-matter of 
the suit. Otherwise fit would lead to 
endless anomalies and complications. It 
has been repeatedly held by this court 
that in a partition action more than one 
preliminary decree can be granted: Vide 
Kasi v. Ramanatha Chettiar, 1947-2 Mad 
LJ 523. In Phoolchand v. Gopal Lal, 
AIR 1967 SC 1470 at page 1473, their 
Lordships of the Supreme Court have 
held as follows— 


“We are of opinion that there is 
nothing in the Civil Procedure Code 
which prchibits the passing of more than 
one preliminary decree if circumstances 
justify the same and that it may be 
necessary to do so particularly in parti-~ 
tion suits when after the preliminary 
decree some parties die and the shares 
of other parties are thereby augmented. 
We have already said that it is not dis~ 
puted that in partition suits the court 
can do so even after the preliminary de- 
cree is passed. It would in our opinion 
be converient to the court and advantage- 
ous to the parties. specially in partition 
suits, to have disputed rights finally set- 
tled and specification of shares in the 
preliminary decree varied before a final 
decree is prepared. If this is done there 
ig a clear determination of the rights of 
parties ta the suit on the question in dis~ 
pute and we see no difficulty in holding 
that in such cases there is a decree decid- 
ing these disputed rights; if so, there is 
no reason why a second preliminary de- 
cree correcting the shares in the parti- 
tion suit cannot be passed by the court. 
So far therefore as partition suits are 
concerned we have no doubt that if an 
event transpires after the preliminary de- 
cree which necessitates a change in shares, 
the court can and should do so; and if 
there is a dispute in that behalf the order 
of the court deciding that dispute and 
making variation in shares specified in 
the preliminary decree already passed is 
a decree in itself which would be liable 
to appeal There is no prohibi- 
tion in the C. P. Code against passing a 
second preliminary decree in such cir- 
cumstances and we do not see why we 
should rule out a second preliminary de- 
Cree in such circumstances only on the 
ground that the C. P. C. does not contem- 
plate such a possibility. In any case if two 
views are possible — and obviously this 
is so because the High Courts have dif- 
fered on the question—we would prefer 
the view taken by the High Courts which 
hold that a second preliminary decree can 


386 Mad. [Pr. 1] 


be passed. particularly in partition suits 
where parties have died after the preli- 
minary decree and shares specified in the 
preliminary decree have to be adjusted. 
We see no reason why in such a case if 
there is dispute, it should not be decided 


' by the court which passed the prelimi- 


nary decree, for it must not be forgotten 
that the suit is not over till the final 
decree is passed and the court has juris- 
diction to decide all disputes that may 
arise after the preliminary decree, parti- 
cularly in a partition suit due to deaths 
of some of the parties ............ We there- 
fore hold that in the circumstances of 
this case it was open to the court te 
draw up a fresh preliminary decree as 
two of the parties had died after the 
preliminary decree and before the final 
decree was passed.” 


In this case, the sixth defendant, who was 
admittedly entitled to a share in the 
suit property, came upon the scene only 
after the date of the preliminary decree 
and was impleaded as a party at the in- 
stance of the plaintiff herself, who in- 


consistently enough opposed the appli- . 


cation for amendment of the preliminary 
decree by declaring his share in the suit 
property. It may also be noted that 
the plaintiff admits that the sixth de- 
fendant has a share in the suit property, 
though there is dispute between the par- 
ties as to the exact quantum of the share 
he is entitled to. This is a question 
which the trial court ought to have ad- 
judicated upon, after allowing both the 
parties to adduce evidence in that behalf. 
The trial court erred in refusing to do 
so. The omission of the preliminary de- 
cree to declare the sixth defendant’s 
share can be rectified either by an am- 
endment of the preliminary decree or by 
the grant of a second preliminary decree. 
The dismissal of the petitioner’s appli- 
cation is therefore unjustified, 


3. In the result, the order of the 
trial court is set aside and the matter 
remanded to the trial court for fresh dis- 
posal in accordance with law. The trial 
court is directed to expedite the disposal 
of the matter. The revision petition is 
allowed with costs, 

Case remanded. 





AIR 1972 MADRAS 386 (V 59 C 128) 
RAGHAVAN. J. 


Damodara Naidu and others, Appel- 
fants v. Thirupurasundari Ammal and an- 
other, Respondents. 

Second Appeal No. 345 of 1969, DJ- 
8-10-1971 against decree of Sub. Jn 
Chingleput in A. S. No. 15 of 1967. 

Easements Act (1882), Ss. 18 and 35 
«~ Right of access of owners of land ad- 
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. died in 1940 


_ ALE 


joining a public highway — Obstruction 
to — Owners entitled to have obstruction 
removed -— (X-Ref:— Specific age Act 
(1963), S. 39) — (X-Ref:— Civil P. C; 
(1908), S. 91). 


_ The right of owners of land adjoin» 
ing the highway to go upon the highway 
from any point on their land is a prix 
vate right distinct from his right to use 
the highway as a member of public. Jf 
the right to access is obstructed by any» 
one the owners of the land abutting the 
highway are entitled to maintain action 
for the injury, whether the obstruction 
does or does not constitute a public nui- 
sance, Hence where the plaintiffs right 
to such access is completely obstructed by 
the defendants by putting up a wall. they: 
are entitled for a mandatory injunction 
directing the ‘defendants to remove the 
wall when there is no proof that they 
had abandoned their right of access to 
public highway on the side of the wall. 
AIR 1969 Andh Pra 136 & 1970-2 Mad 
LJ 295 & (1862) 71 ER 1, Distinguished. 


(Paras 7, 8} 
Cases Referred: Chronological Paras 
(1970) 2 Mad LJ 295 = 83 Mad 


LW 553, Ganapathi Mudaliar v. 
Ponnusami Kounder 

ATR 1969 Andh Pra 136 = -(1969) 1 

- Andh WR 224, Movva Butchamma 
v. Movva Venkateswararao 

(1862) -71 ER 1 = 1 New Rep 121, 
Attorney General v. Conservators 
of the Thames 


R. D. oe and N. Rajendren, 
for Appellants: V. Vedantachari, for Resa 
pondents. 


JUDGMENT:— The defendants are 
the appellants. The suit is for declara- 
tion of the plaintiffs’ title to and posses» 
sion of Item 1. for declaration of the 
plaintifis’ right of way over Item 2 and 
for a mandatory injunction directing the 
removal of the obstruction on Item 2 pre- 
venting plaintiffs’ access to the highway. 
The plaintiffs’ case is that their father 
Chokkalinga Chetti became entitled to the 
suit first item under an- usufructuary. 
mortgage deed dated 21-6-1935. that he 
when the plaintiffs. were 
minors, that one Sri P. Raghavan, advo- 
cate, was appointed by the District Couri 
es the guardian for them. that the said 
guardian leased out the suit first item to 
Venkatarama Naidu, the elder brother of 
the defendants, under a lease deed dated 
1-8-1947, that the lessee was in posses= 
sion of Item 1 till his death and there« 
after his widow continued to be in pos- 
session as a tenant, that the plaintiffs 
after attaining majority filed O. S. 14 of 
1960 on the file of the District Munsif 
Court, Trivellore, for recovery of posses- 
sion of item 1, that the suit was dismissed 
by the trial court, but on appeal the 
plaintiffs succeeded, that when the plaine 
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tiffs attempted to take delivery of Item 1, 
the present defendants obstructed the 
delivery, that the plaintiffs filed an ap- 
plication for removal of obstruction, 
which was allowed, that the delivery was 
mot effected and while the plaintiffs were 
seeking to take steps to recover actual 
delivery. the defendants hastily put up a 
wall on the west of item 2, that the said 
wall completely prevented the plaintiffs’ 
access to the highway, that the plaintiffs, 
whose lands (item 1) abut the public 
road. are thus prevented from having 
access from their lands to the highway 
and that the defendants are unlawfully 
putting up obstructions with a view to see 
that the plaintiffs give up their proper- 
ties. The present suit is filed by the 
plaintiffs for the reliefs already men- 
tioned. 

2. Defendants 1. 3 and 4 filed a 
foint written statement. Their case is 
that the plaintiffs or their father have no 
title to or possession of item 1, that item 1 
belonged to a Trust. that the second de- 
fendant is living in Item 1 for over 12 
years that the defendants were not aware 
of the proceedings in O. S. 14 of 1969. 
that item 2 was not the subject-matter 
of the suit. that the access fram item 1 
to the public highway was not along AB 
in item 2. that the plaintiffs never own- 
ed any property west of the trunk road, 
that the defendants are in possession and 
have put up constructions at their cost 
and that the plaintiffs have not title to 
or possession of the suit properties. 

3: The second defendant filed a 
separate written statement contending 
that the lease deed executed by the plain- 
tiffs’ father in 1947 was a fabricated one. 
got up for the purpose of the suit. 


4. The trial court held that the 
plaintiffs had title to and possession of 
item 1, that the second defendant had not 
prescribed title to the same by adverse 
possession, that the plaintiffs are entitled 
to have access at any point along AB in 
item 2 to the road and that the plaintiffs 
are entitled to the relief of mandatory 
injunction. In the result. the suit was 
decreed as prayed for. 


5. The defendant filed A. S. No. 15 
of 1967 to the Subordinate Judge of 
Chingleput. The learned Judge confirm- 
ed the decision of the trial court and up- 
held the plaintiffs’ title and possession in 
regard to item 1. In regard to item 2, 
the learned Judge held that it is clearly 
a road margin, that the owner or enjoyer 
of item (1) was entitled to have access 
tio the road at any point where item (1) 
touched the road namely AB, that there 
was no need to establish any special in- 
jury in case of interference by any one 


with the plaintiffs’ right of access to the’ 


road. he being the owner of item 1 abut- 
ting the highway. In the result, the ap- 
peal was dismissed. 


Damodara v. Thirupurasundari (Raghavan J.J 


‘C-1 and C-2 on the 
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6. The defendants have filed the 
above second appeal. Item 1, which is a 
house site, is of the extent of about 1/3rd 
ground (402t x 20ft) A Commissioner was 
appointed to report on the location of the 
suit properties. He has filed a plan and 
a report. From the report it is seen that 
the plot A, B, C, D is item 1 and the 
plot A, B, E. F is item 2. There is a hut 
in item 1 and that the second defendant 
and his family are residing in the hut. 
There are pucca permanent compound 
walls on the north and on the west of 
item: No. 1. On the eastern side there 
is a newly built wall constructed of mud 
and bricks. There is an entrance between 
southern side of 
item 1. which is being used by the in- 
mates of the hut in item 1 for going in 
and coming out of the hut. The learned 
counsel for the appellants contends that 
the plaintiffs have never been exercising 
their right to go to the public road on 
the eastern side and that throughout they 
have been using only the passage C-l, 
C-2 leading to a lane on the south and 
therefore zhe wall put up on AB in the 
road margin cannot be objected to by 
the plaintiffs. 


7. The courts below have found 
that the second item is the road frontage 
and that the first item abuts the road. 
The question then is whether the defend- 
ants are justified in putting up the wall 
AB preventing the plaintiffs from having 
access at any point in AB (20 ft in length) 
touching the highway. The plaintiffs 
being owrers of land abutting the high- 
way have an undoubted right of access 
to the street from any part of their pre- 


mises. In Mackenzie’s Law of Highways, 
2lst Edn at page 58 it is stated as 
follows:— 


“The owner of land adjoining a high- 
way has a right of access to the high- 
way from any part of his premises, This 
is so whether he or his predecessors ori- 
ginally dedicated the highway or part 
of it and whether he is entitled to the 
whole or some interest in the ground ad- 
jacent to the highway or not. The rights 
of the public to pass along the highway 
are subject to this right of access. Just 
as the right of access is subject to the 
right of the public, and must be exercis- 
ed subject to the general obligations as 
to nuisanze and the like imposed upon a 
person using the highway The 
right of the owner of land adjoining a 
highway to access to or from the high- 
way from or to any part of his land is a 
private right, distinct from the right to 
use the highway as one of the public. and 
the owner of the land whose access to 
the highway is obstructed may maintain 
an action for the injury. whether the ob- 
struction does or does not also constitute 
a public nuisance”. 


e+ pe zeae tevez & 
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Thus it igs seen that where there is a 
public highway the owners of land ad- 
joining the highway have a right to go 
upon the highway from any point on their 
land; and-if that right is obstructed bv 
any one the owner of the land abutting 
the highway is entitled to maintain an 
- laction for the injury, whether the ob- 
struction does or does not constitute a 
public nuisance. 

8. The learned counsel for the ap- 
pellants contends that the plaintiffs have 
not been claiming access to the highway 
or exercising their right to access along 
AB and that they have been going out of 
their property (item 1) through the open- 
ings C-l and C-2 in CB to the lane in the 
south and that they have abandoned the 
right of access to the road along any 
point on AB. The Commissioner’s report 
and the plan show that the construction 


in item 2 along AB was feverishly put. 


up in a hurry just prior to the Commis- 
sioner’s visit. The learned Subordinate 
Judge had accepted the report of the 
Commissioner and it cannot be assumed 
that the plaintiffs have abandoned their 
right of access to the highway through 
any point in AB and the plaintiffs are 
entitled to have the obstruction removed 
in order to give them free access to the 
highway along any point on AB. 

9. My attention is drawn by the 
learned counsel for the appellants to the 
decision in Movva Butchamma v. Movva 
Venkateswararao, 1969-1 Andh WR 224 
=: (AIR 1969 Andh Pra 136) which dealt 
with an obstruction to a highway and the 
right of the public to remove the obstruc~ 
tion to enable them to use the highway 
for the passage of men, cattle and carts 
for reaching his plot. But that case has 

nothing to do with the right of access of 
- an owner of land adjoining the highway 
which is a private right distinct from his 
wight to use the highway as a member 
of the public. The learned counsel re- 
ferred to the decision in Ganapathi 
Mudaliar v. Ponnusami Kounder, 1970-2 
Mad LJ 295. That case is distinguishable 
. on facts. The learned counsel for the ap- 
pellants referred to the Attorney Gene- 
ral v. Conservators of the Thames, (1862) 
7L ER 1. That case is also not of much 
assistance in the present case. 

10. I am, therefore, of opinion that 
the plaintiffs are entitled to have access 
to the public road abutting item 1 free of 
any obstruction and for a mandatory in- 
function directing the defendants to re- 
move the wall put up on item 2 above AB 
blocking the entry to item 1. The judg- 
ment and decree of the courts below are 
correct, 

11. The second appeal fails and it 
fs dismissed. There will be no order as 
to costs. No leave, 

Appeal dismissed. 
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RAMANUJAM, J. 


Janaki Ammal, Appellant v. Moola. 
chamy Servai, Respondents. 


Second Appeal No, 406 of 1969, Dj- 
9-10-1971 against decree of Sub. Ja 
Sivganga in A. S. No. 90 of 1968. 

Limitation Act (1908), Art. 149 =x 
Service Inam — Adverse Possession — 
Unless a person in occupation acquired 
title by .adverse possession as against the 
Government for a period of 60 years, he 
could not resist claim of possession by, 
erstwhile inamdar who had got an inam 


title deed issued after enfranchisement of | . 


inam: (Para 6) 
The enfranchisement of service inam 
and the issue of inam title deed created a 
new title in the grantee. Therefore, the 
period of exclusive possession of defend- 
ant prior to enfranchisement would not 
count as adverse possession against the 
grantee as regards the title conferred by 
the inam title deed. provided that the 
Governments right to regrant the lands 
at the time of grant was not barred. AIR 
1924 Mad 783 & AIR 1951 Mad 333. Rel, 
om. (Para 4} 
Cases Referred: Chronological Paras 
ATR 1951 Mad 333 = ILR (1951) 
Mad 342, Rasa Koundan v. Janaki 
Ammal 
AIR 1927 Mad- 301 = 52 Mad LJ : 
52, Ramanna v, Venkatanarayana & 
AIR 1924 Mad 783 = 46 Mad LJ 
482. Mantripregada Gourikantam . 
v. Mantriprageda Ramamurthi 4,5 


K. Parasaram and S. Raghavan, for 
Appellant; Ayyar, Dolia and S. Sundar, 
for Respondents. 


JUDGMENT:— The plaintiff is the 
appellant. She filed the suit for declara- 
tion of title to the suit property and for 
recovery of possession of the same from 
the defendant. Her case was that the 
suit property originally formed part of. 


a Devadasi Maniba and that she purchas= `#P 


ed it after it had been enfranchised under 
Exs. A-3 and A-7 in the year 1960 by . 
virtue of a sale ceed, Ex. A-1 dated 17-4. 
1961 from the last service-holder Thang- 
ammal The complaint of the plaintiff is 
that the defendart is asserting title to the 
suit property ‘and is resisting the claim 
of the title of the plaintiff. The defend- 
ant resisted the suit contending that the 
suit land was originally waste. that it was 
reclaimed by the predecessors-in-interes# 
and that they hac been in possession righ 
through. It is his-.definite case that nei- 
ther the plaintiff nor her vendor was in . 
possession of the suit property at any 
time. He claimed that the suit property 
came to be allotted to him in a partition 
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in his family. He also claimed tha- he 
had acquired title by adversa possession 
to the suit property. 


2. The trial court held that the 
suit property was a Devadasi Manibam, 
that there was alienation by zhe last ser- 
vice-holder after the property had deen 
enfranchised in the year 1960 and that 
therefore the plaintiff’s title to the suit 
property should be upheld. The trial 
court also held that the defendant had 
not perfected title by adverse possession, 
as the documents produced in the case 
showed that the defendant’s possession 
started only from 1942. In the resul. the 
trial court decreed the suit as prayed for 
by the plaintiff. 


3. The lower appellate court 
agreed with the view of the trial court 
that the suit property formed part of a 
Devadasi Manibam, that it hed been duly 
enfranchised under Exs, A-3 and A-T and 
that the plaintiff got valid title twnder 
Ex, A-1 the sale deed executed by the 
last service holder, Thangammal. The 
lower appellate court, however, disagre- 
ed with the trial court and held thaz the 
defendant had acquired title by adverse 
possession as against the service-hclder, 
as the documents produced in the case 
clearly established that the defendant 
continued to be in exclusive possession 
from the year 1942. 


4. The plaintiff-appellant conZzends 
before me that the finding of the lower 
appellate court that the defendant has 
acquired title by adverse possession can- 
not be sustained in law. The learned 
counsel for the appellant submits thet the 
lower appellate court has overlooked the 
significance of the enfranchisement pro- 
ceedings that took place in 1960 wnder 
Ex. A-3 and A-7, that the enfranchise- 
ment by the Government should be 
treated as a regrant. that any prescriptive 
title commenced and perfected when the 
service tenure was subsisting could be of 
no avail and that the view of lower ap- 
pellate court that the long continued en- 
joyment of the defendant from 1942 was 
sufficient to destroy the title of the slain- 
tiff based under Ex. A-1 was erroneous. 
The learned counsel placed reliance on 
two decisions of this court. In Mantri- 
pragada Gourikantam v. Mantripragada 
Ramamurthi, 46 Mad LJ 482 = (AIR 
1924 Mad 783) Wallace. J. considered a 
case which was somewhat similar #o the 
case on hand. In that case the first de- 
fendant was in exclusive possession of 
the service inam lands from 1905. The 
inam was enfranchised in 1911 end a 
title deed was then issued in favcur of 
the plaintiff. Even after the enfrarxhise- 
ment the first defendant continued .n ex- 
clusive possession, The learned Judge 
expressed the view that the enfrarchise- 
ment of service inam and the issue of 
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inam title deed created a new title in the 
grantee and that therefore the period of 
exclusive possession of the first defendant 
from 1995 to 1911 would not count as 
adverse possession against the plaintiff as 
regards the title conferred by the inam 
title deed, provided that the Govern- 
ment’s right to regrant the lands in 1911 
was not barred. 


5. In Rasa Koundan v. Janaki 
Ammal, ILR (1951) Mad 342 = (AIR 1951 
Mad 333) Satyanarayana Rao and Viswa~ 
natha Sastri, JJ. considered the scope and 
effect of the enfranchisement of a Deva- 
dasi service inam. In that case the sera 
vice inam was enfranchised in 1931 under 
the provisions of the Madras Hindu Re- 
ligious Endowments Act (Act V of 1929) 
by disannexing the inam from the ser- 
vice and granted a title deed to the plain~ 
tiff. The plaintiffs suit for possession 
was resisted by the defendants on the 
ground that they had acquired title by, 
adverse possession as against the inam~ 
dar, even prior to 1931. But it was 
specifically found on the facts of that 
case that the defendants had not acquir- 
ed title as against the Government by 
being in adverse possession for a period 
of sixty years. On those facts the ques- 
tion that was considered by the Bench 
was whether the acquisition of title by 
adverse possession as against the inamdar, 
by the defendant before the inam was 
enfranchised in 19381 would avail the 
defendants and whether the plaintiff 
could recover possession of the property 
based on the regrant made in the year 
1931. Satyanarayana Rao. J. expressed 
the view that if the inamdar had acquired 
fresh title in the enfranchisement pro- 
ceedings of 1931. the defendants pres- 
criptive title which commenced and 
which was perfected against the inam- 
dar when the service tenure was sub- 
sisting would be of no avail as it was 
not that title on which the plaintiff was 
relying to seek to recover possession of 
the property. Viswanatha Sastri, J. in 
his concurring judgment entirely agreed 
with the view of Wallace J. in 46 Mad LJ 
482 = (AIR 1924 Mad 783) and held 
that, so long as the defendant had not 
succeeded in establishing that they had 
perfected title by adverse possession 
against the Government for a period of 
sixty years prior to the enfranchisement, 
they could not question the title of the 
plaintiff who sought to recover posses- 
sion of the property on the basis of a 
fresh grant by way of an inam title 
deed. The learned Judge referred to the 
following observations of Devadoss, J. in 
Ramanna v. Venkatanarayana, 52 Mad 
LJ 52 = (AIR 1927 Mad 301). 


“When the Government resumes a 
service inam, all the interests of persons 
who have acquired title prior to the date 
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of enfranchisement cease to have any 
effect and the person in whose name fitle 
is made out after enfranchisement gets 
it free of the interest which other per- 
sons had in the property before the date 
of enfranchisement”. 

and observed that the statement of the 
law as laid down by Devadoss, J. should 
he qualified to some extent with refer- 
ence to cases where third persons: had 


acquired a prescriptive title to the lands - 


by adverse possession as against the Gov- 
ernment itself for over sixty years prior 
to the enfranchisement proceedings. 


6. In this case. though there is a 
finding that the defendant has perfected 
title by adverse possession against the 
inamdar, there is finding that he has per- 
fected title by adverse possession against 
the Government for a period of sixty 
years prior to the date of the enfranchise- 
ment. The decision in Gourikantam v. 
Ramamurti, 46 Mad LJ 482 clearly lays 
down that unless a person in occupation 
acquires title by adverse possession as 
against the Government for a period of 
sixty years he cannot resist the claim of 


possession by the erstwhile inamdar who ’ 


had got an inam title deed issued after 
the enfranchisement of the inam. Though 
the lower appellate court has in more 
than one place stated that it is probable 
that the defendant was in occupation of 
the property for a period of sixty years 
prior to the date of the suit, there is no 
finding that the defendant has perfected 
title by adverse possession against the 
Government by being in. possession for 
a period of sixty years. If the defen- 
dant had acquired title by adverse pos- 
session against the Government by be- 
ing in adverse possession for a period of 
sixty years, then the Government would 
have lost title to the suit. property and 
they would have no right to convey the 
property under an inam title deed; 
Hence, it has to be specifically found 
whether the defendant had perfected 
title against the Government by being 
in adverse possession for a period of 
sixty years prior to 29-9-1960 when the 
enfranchisement took place. I therefore 
consider it necessary to remit the matter 
to the lower appellate court for a fresh 
disposal of the appeal after giving a find- 
ing on the question whether the defen- 
dant had perfected title by adverse pos- 
session against the Government before 
29-9-1960. the date of the enfranchise- 
ment of the inam. , 


7. The second appeal is therefore 
allowed and the matter is remitted to the 
. lower appellate court for fresh disposal. 
The court-fee paid on the memorandum 
of second appeal will be refunded. 
There will be no order as to costs. No 
leave, 

Appeal allowed. 
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Jegannatham Pillai, Appellant’ v. 
Kunjithapatham Pillai and others, Res- 
pandents. 

Appeal No. 425 of 1964, D/- 20-9- 
1971 against order of Sub J.. Mayuram 
in O. S. No. 69 of 1962. 


(A) Evidence Act (1872), S. 115 —= 
Estoppel. by attestation and consent. 


When A having interest of vested 
remainder in certain properties became 
an attesting witness to a settlement deed 
executed by B in favour of a widow C 
In respect of those properties with know- 
ledge of the contents of the deed. A, ir- 
respective of his interest in the proper- 
ties, really consented to the passing of 
title to C and it was no longer open to 
A to question title of C in the proper- 
ties. Case law discussed. (Para 5) 


(B) Hindu Succession Act (1956). 
Section 14 (1) — “Any property posses- 
sed by a female Hindu”. 


_ If a contingent interest created by a 
Hindu dying prior to Hindu Succession 
Act fails and the property reverts to his 
estate, it may very well devolve as a 
imited estate on a female heir by vir- 
tue of the provisions of the Hindu Law 
in force prior to the coming into force 
of the Hindu Succession Act and such 
limited estates will obviously become 


absolute by virtue of Sec. 14 (1). Case 
law discussed. (Paras 16 to 18) 
‘Cases Referred: Chronological Paras 


(1971) 84 Mad LW 176 = (1971) 1 
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AIR 1970 Puni & Har 309 = 72 Pun 
LR 569 (FB), Jagat Singh v. Teja i 
Singh 6,7 
AIR 1967 SC 1786 = (1967) 3 SCR 
454, Mangal Singh v. Rattno 16 


AIR 1965 Mad 497 = ILR (1966) 1 
Mad 326, Chinnakolandai Goun- 
der v. Thanji Gounder i 

AIR 1964 Punj 403, Teja Singh v, 
Jagat Singh 
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(3) SCR 418, Munnalal v. Raj- : 
Kumar 13 

AIR 1962 Mad 256 =.1961-2 Mad 
LJ 330, Marthanda v. Rama 
Subramania 15 
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AIR 1959 SC 577 = (1959) Supp (1) 
SCR 968, Kotturswami v. Setra 
Veerayya 13 

AIR 1954 SC 505 = 19&5 SCR 467, 
Kalishankar Das v. Dhirendranath Ul 

AIR 1952 SC 109 = 1952 SCJ 192, 
Nagireddi v. Durairaja Naidu LL 


AIR 1936 PC 20 = 63 Ind App 33, 
Pratapmull Agarwalla v. Dhanbati 


Bibi 
AIR 1933 Lah 597 (2) = 34 Pun LR 
852, Mohd. Rafiq v. Faiz Ahmed 


AIR 1929 Mad 502 = ILR 52 Mad 
556 (FB). Rama Kotarya v. Vira- 
yaghavayya 5 

AIR 1927 PC 227 = ILR 52 Bom 1, 
Ramgowda Annagowda v. Bhau- 
saheb 5 

AIR 1924 Mad 819 = 20 Mad LW 
9922, Nayakammal v. Munuswami 
Mudaliar 5 

AIR 1918 PC 196 = ILR 42 Mad 523, 
Rangasami Gounden v, Nachiappa 
Gounden LI 

AIR 1916 PC 117 = ILR 39 Mad 
634, Janakiammal v. Narayana- 
swami 0 

(1869-70) 13 Moo Ind App 209 (PC), 

Raj Lukhee Debea v. Gokool 
Chander Chowdry 5 


K. Gopalachari and K. Sarvabhau- 
man, for Appellant; T. R. Srinivasen. T 
Ramalingam. K. C. Jaccb, S. K. L. Ratan 
and A. Mohammed Saweed, for Respon- 
dents. 


SADASIVAM, J.:— Appellant Jagan- 
natham Pillai sued to recover possession 
of the suit properties as reversioner to 
the estate of one Sivachidambaram Pil- 
lai, who died issueless on 17-1-1904, leav- 
ing- his young widow Valambal as his 
only heir under the Hindu law. Valam- 
bal claimed in O. P, 506 of 1912 om the 
file of the District Court. Thanjavur, for 
letters of administration of the estate of 
her husband Sivachidambaram Pillai re- 
lying on a will alleged to have been 
executed by him on 17-1-1904. but really 
dated 18-1-1904. The appellant’s lather 
Nataraja as the nearest reversioner con- 
tested the claim ‘of Valambal on the 
ground that the said wil was not gen- 
uine and his plea was upheld and the 
Letters of Administration were refused. 
On 29-5-1919 Valambel executed a set- 
tlement deed, the orizinal of Ex. A.5, 
in respect of almost all the suit proper- 
ties in favour of her younger brother 
Souriraia Pillai, the second defendant in 
the suit. 


On 19-3-1959 Valambal obtained a 
settlement deed under the origiral of 
Ex. A.7 from the sezond defendent in 
respect of the propertes covered by the 
settlement deed the original of Exc. A.5 
and, within four days, dealt with the 
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‘properties by executing a settlement 
deed under the original of Ex, A.8 in 
favour of her cousin Kunjithapatham 
Pillai, the first defendant in the suit. as 
though she became entitled to the pro- 
perties absolutely. Subsequently, she 
died on 14-1-1961. After exchange of 
notices evidenced by Exs. A.10 and A. 11, 
the appellant filed the suit along with 
his paternal aunt Kalyaniachi from 
whom also he obtained a settlement 
deed in his favour. The learned Sub- 
ordinate Judge, Mayuram, who tried the 
suit, found that Items: 20 to 22, 44, 48 
and 49 did not belong to the estate of 
Sivachidambaram and upheld the claim 
of the contesting defendants 1 and 2, 
that Valambal acquired an absolute righ? 
to the properties covered by the original 
of Ex. A.5 in respect of which she ob= 
tained the settlement deed, the original 
of Ex. A.7 and in the result. dismissed 
the suit. Hence the first plaintiff Jagan- 
natham Pillai has preferred this appeal 
impleading the defendants and the second 
plaintiff as respondents. 


2. The finding of the trial court 
that the appellant Jagannatham Pillai is 
the reversionary heir to the estate of 
Sivachidambaram under the Hindu Law, 
but for the provisions contained in Sec- 
tion 14 (1) of the Hindu Succession Act 
is not disputed. in view of the undisput~ 
ed fact that this father Nataraja Pillai 
was put forward by Valambal as the 
nearest reversioner of her husband Siva- 
chidambaram even when she applied for 
letters of administration with the will 
of her husband annexed in 1912. 


(His Lordship dealt with the facts and 
then proceeded.) 


3. When this appeal] first came up 
before Venkataraman and Krishnaswami 
Reddy, JJ. the appellant filed C. M. P. 
2690 of 1967 for reception of Ex. A. 26, 
a release deed executed by the second 
defendant in favour of the first defen- 
dant on 24-11-1948, and Ex. A. 27, a set- 
tlement deed executed by the first de- 
fendant in favour of the second defen- 
dant on the next day. These documents 
were received by this court and the par- 
ties were permitted to adduce additional 
evidence before the trial court. The 
learned Subordinate Judge of Mayuram 
recalled and examined D. W, 1, Souri- 
raja Pillai and also examined D. Ws. 6 
and 7 and marked additional documents 
Exs, A. 28 to A. 31. 


4. The plea taken .by defendants 
1 and 2 in their written statement is 
that though Valambal executed the set- 
tlement deed, the original of Ex. A.5, it 
was not given effect to and that she con 
tinued to remain in possession of the 
properties comprised in it. with the re-« 
sult that she became entitled to the prose 
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perties absolutely by virtue of S. 14 (1) 
of the Hindu Succession Act. The learn- 
ed Subordinate Judge has in paragraph 
25 of his judgment found that it is diff- 
cult to hold: with any degree of certainty 
on the unsatisfactory evidence on record 
that the settlement deed Ex. A.5 was 
given effect to. but he has proceeded to 
discuss the case on the assumption that 
the settlement deed was given effect to. 
Having regard to the recitals in the set- 
tlement deed Ex. A.5 and the subsequent 
documents executed by the.parties, it is 
difficult to find that Ex. A.5 was not 
given effect to. We may at once state 
that Mr. V. K. Thiruvenkatachari appear- 
ing for defendants 1 and 2 made no at- 
tempt to substantiate that Ex. A.5 was 
not given effect to. though he stated that 
he should not be taken to have given up 
that case. Ex. A.26 shows that the 
second defendant released his interest in 
his joint family properties and the pro- 
perties covered by the original of Ex. A.5 
for a sum of Rs. 35,000. But he did not 
eee receive the sum of Rs. 35,000 in 
e $ 


On the very next day, 25-11-1948, 
the first defendant executed a settlement 
deed, the original of Ex. A.27 in favour 
of the second defendant giving him ab- 
solutely some properties and also a life 
interest in the properties covered Dy the 
settlement deed, the original of Ex. A. 5. 
On 19-3-1959 the second defendant ex- 
ecuted a settlement deed, the original of 
Ex. A.7, in respect of the properties 
eovered by the original of Ex. A.5 in 
favour of his elder sister Valambal and 
the document was attested by the first 
defendant. On 23-3-1959 Valambal set- 
tled the properties in favour of the first 
respondent Kunjithapatham Pillai under 
the original of Ex, A.8 On the 28th 
November 1959 the first defendant in his 
turn settled the properties under the ori- 
ginal of Ex, A.9 in favour of the second 
defendant giving him a life interest in, 
the said properties. 


(Discussion of evidence omitted). 

It is on account of the unsatisfactory 
nature of the evidence the learned Advo-~ 
cate for defendants 1 and 2 made no at- 
tempt to rely on the same to contend that 
the settlement deed executed by Valam~ 
bal under the original of Ex. A.5 was 
never given effect to. 

5. The main question for consi- 
deration in this appeal is whether Valam~ 
bal became entitled to the properties 
covered by Ex. A.7 absolutely by virtue 
of Section 14 (1) of the Hindu Succes- 
sion Act. Thiru A. Sundaram Iyer urged 
‘that as the second ‘defendant had only a 
life interest in the properties covered by 
Ex. A.5 by virtue of his having execut- 
ed the release deed Ex, A. 26 in favour 
of the first defendant and obtained the 
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settlement deed Ex. A, 27 from him even 
jn November 1948, Valambal could not 
have obtained a limited woman’s estate 
as known to Hindu Law by taking the 
document Ex, A.7 from the second de- 
fendant in 1958; and she cannot there- 
fore invoke Section 14 (1) of the Hindu 
Succession Act to enlarge her estate as 
absolute. It is'true the appellant has 
not put forward any such case in’ the 
plaint as he wag not aware of the exist- 
ence of the documents Exs. A.26 and 
A. 27 at that time. Im fact, he has plead- 
ed in para. 9 of his plaint that by the 
settlement deed dated 19-3-1959. the ori- 
ginal of Ex. A.7, Valambal can, if at all, 
get from the second defendant only a 
ee estate which she herself convey- 


It is true the recitals in Ex. A.7 do 
not take note of the existence of the 


documents Exs. A. 26 and A.27 and pro- 


ceed on the footing that the second de- 
fendant was in possession of the proper- 
ties covered by it by virtue of the set- 
tlement deed of 1919. the original of 


' Ex. A.5..and that he conveyed the pro- 


perties to his sister Valambal and deli- 
vered possession’ of the said properties 
back to her. It is true that by virtue of 
Exs. A-26 and A-27 the first defendant 
Kunjithapatham Pillai had a vested re- 
mainder in the properties of Valambal 
in Sithakadu dealt with under those 
documents and if the said vested remain- 
der continued to remain with the first 
defendant even after the execution of 
Ex. A.7. Valambal could not claim to 
have acquired a: woman’s estate in her 
Sithakadu properties by virtue of the 
document Ex. A.7. But the first defen- 
dant Kunijithapatham Pillai has attested 
the document Ex. A.7 after making a 
recital that he has acquainted himself 
with the contents of the document. It is 
true that mere attestation proves no more 
than that the signature of an executing 
party has been attached to a document 
in the presence of the attesting witnesses. 
The following observations in Raj Lukhee 
Debea v. Gokool Chander Chowdry. (1869- 
70) 13 Moo Ind App 209 at p. 229 are 
relevant for the present discussion: 


| 

“Their Lordships’ cannot affirm the 
proposition, that the mere attestation of 
such an instrument by a relative neces- 
sarily imports concurrence. It might no 
doubt, be shown iby other evidence that 
when he becarne an attesting witness, he 
fully understood what the transaction 
was, and that he was a concurring party 
to it, but from the mere subscription of 
his name that inference does not neces- 
sarily arise: 


The principles governing estoppel by af- 
testation and consent are clearly stated 
in page 1064 of ‘Sirkar’s Law of Evi~ 
dence, liith Edn, Volume 2. The entire 
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ease law on the subject has been pre- 
wiewed by Ismail, J. in Ramaswami Goun- 
der v. Ananthapadmanabha Iyer, 84 Mad 
LW 176. As pointed out by Kumara- 
swami Sastri. J- in Nayakammal v. 
Munuswami Mudaliar, 20 Mad LW 222 
at page 231 = (AIR 1924 Mad 819) it is 
commonest thing in this country for at- 
festations to be obtained from perscns 
having a possible interest in the pro- 
perty with the object of binding th2m 
later on. He has observed that he kas 
rarely come across a case where a p2r- 
son having an interest or contingent in 
the property has attested the deed, wich- 
out enquiring into its contents. In <he 
present case, the first defendant has at- 
tested Ex. A.7 with knowledge of its 
contents. In fact he has given evidence 
of as D. W. 6 that by virtue of Ex. A.7 
he had settled the properties in faveur 
of Valambal. He has also asserted taat 
Sithakadu properties belong to Valem- 
bal Nothing was elicited to discredit 


fhe said statements of the first defendent. 


In Ramakotayya v. Viraraghavayya., 
TLR 52 Mad 556 = (AIR 1929 Mad £02) 
ea Full Bench of this court has held tnat 
Ff the next presumptive male reversioner 


consents, though for no consideration. to 


an alienation. without necessity br a 
Hindu widow (e.g. a gift as in that cese) 
the transaction will be binding on kim 
when he actually succeeds to the estate. 
The consent was given in that case by 
the presumptive reversioner by attesting 
the gift deed. In Ramgowda Annagowda 
v, Bhausaheb, ILR 52 Bom 1 = (AIR 
2927 PC 227) the attestation of a deec of 
alienation made by a widow by the pre- 
sumptive reversioner was held to' tind 
the actual reversioners. The widow in 
that case alienated nearly the whole pro- 
perty of her husband by three deeds ex- 
ecuted and registered on the same day. 
By the first deed she gave a property to 
her brother, by the second she sold Aalf 
of another property to A and by the third 
she sold the other half of that property 
fo her son-in-law. The signature on each 
of the deeds was attested by the two 
other allenees. On the death of the 
widow. A was the heir to her husband's 
estate and he did not seek to set aside 
the alienations. But after his death, his 
son and grandsons brought a suit to re- 
gover the whole property. 

‘It was held by the Privy Corncil 
$hat the three deeds were to be regard- 

as forming one transaction entered 
into by all the persons interested in the 
property and that A and consequently the 
plaintiffs in that case were  preclided 
from disputing the alienations: the alie- 
mations being by the widow were void- 
able. not void and A being precluded 
from questioning them, it was not neces- 
sary to consider whether he could velid- 
Iy have agreed to sell his reversionary. 
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interest. But In the present case the 
first defendant by attesting the original 
of Ex. A.7 with knowledge of its con- 
tents really consented to whatever inte- 
rest he had in the properties passing title 
to Valambal and it was no longer open 
to him to question the title’ of Valambal 
to the properties covered by. it. In fact, 


he affirmed it and took the settlement 


deed. the original of Ex. A. 8. from Val- 
ambal. We have already referred to the 
clear evidence of the first defendant that 
he had settled the properties in favour 
of Valambal under Ex. A.7 and pointed 
out that it was not challenged in cross- 
examination. It should be noted that 
this evidence was given effect after Exs. 
A.26 and A.27 were admitted in evi- 
dence by this court by order on C. M, P. 
2960 of 1967 in which the advocate for 
the appellant urged that by virtue of 
Ex. A.7 only the limited interest of the 
second defendant passed to Valambal. We 
are, therefore, unable to accept the con- 
tention of Sri A. Sundaram Iyer. that by 
virtue of Ex. A.7 Valambal got only the 
life interest of the second defgndant in 
the properties covered by Ex. A. 27: 

6. The main question for conside- 
ration in this appeal is the nature of the 
interest acquired by Valambal in respect 
of the properties transferred by her 
under Ex. A.5 by virtue of the settle- 
ment deed Exhibit A.7 taken by her. 
In Ganesh Mahanta v. Sukriya Bewa, 
AIR 1963 Orissa 167 it has been held 
that Section 14 (1) of the Hindu Succes- 
sion Act does not purport to enlarge the 
right. titl2.or interest of the alienee from 
a widow with regard to the transfers ef- 
fected prior to the commencement of 
that Act. that a donee from a widow 
prior to the commencement of that Act 
acquires only a widow’s estate in the 
gifted property and that even if the do- 
nee retransfers the property in favour of 
the widow after the commencement of the 
Act. the widow would acquire only a 
limited interest and not an absolute right 
in the property as the donee cannot 
transmit any title higher than what he 
himself had. It is pointed out in that 
decision that if the property had been 
transferred to a stranger instead of a 
widow, the stranger cannot get absolute 
right and that the retransfer in favour of 
the widow would not stand on any better 
footing. 

This decision has been followed by a 
Bench of the Andhra Pradesh High Court 
in Venkataratnam v. Palamma. 1970-2 
Andh WR 264. It is pointed out at p. 278 
of this decision that “reconveyance in 
favour of the widow will not revive her 
original right in the property and she 
will be holding the estate reconveyed just 
like any other stranger alienee, for the 
lifetime of the alienor widow, though 
she haprens to. be that widow. and there 
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can be no question of one alienation can- 
celling the other and the status quo ante, 
the widow’s alienation being vestored.” 
The Andhra Pradesh High Court did not 
agree with the decision of Ramamurti J. 
in Chinnakolandai Goundan v. Thanji 
Gounder, JGR (1966) 1 Mad 326 = (AIR 
1965 Mad 497). following the decision in 
Teja Singh v. Jagat Singh, AIR 1964 
Puni 403 Ramamurti J. has, if we may 
say with respect, rightly stressed the dis- 
tinction between a reconveyance in fav- 
our of a widow herself and an aliena- 
tion in favour of a stranger. The fol- 
lowing passage at page 331 of the deci- 
sion is relevant for the present discus- 
sion :—- 


“If an alienation is made by the 
widow and if the same is questioned by 
a reversioner either in a suit cr other- 
wise, thereby casting a cloud on the title 
of the alienee. there is nothing in Hindu 
law or under the general principles of 
law of transfer which would prevent the 
alienee conveying back the property to 
the alienor, in the same capacity and in 
the same right in which it was convey- 
ed by the widow. In the case of an ordi- 
nary sale if the title of the purchaser is 
questioned he can convey back the pro- 
perty to the vendor and get back the 
price paid by him.” 


Even in Teja Singh v, Jagat Singh, AIR 
1964 Punj 403, it is pointed out that in 
respect of a declaratory decree obtained 
by a reversioner about an unatthorised 
alienation by the widow it is open to the 
alienee to reconvey the property to the 
widow and put ber in her original posi- 
tion as such an act would be only in 
conformity with the declaratory decree 
and not in violation of it. On Letters 
Patent Appeal this decision has been 
later affirmed by a Full Bench of the 
Punjab High Court in Jagat Singh v. Teja 
Singh. AIR 1970 Punj and Har 309. In 
Teja Singh v. Jagat Singh, AIR 1964 
Punj 403 there is reference to an earlier 
decision in Md. Rafia v. Faiz Ahmed, AIR 
1933 Lah 597 (2) where a Division Bench 
held that the widow and the alienze could 
by mutual consent cancel the alienation in 
respect of which the reversioner had ob- 
tained a declaratory decree in his fav- 
our. It has been observed by Jai Lal J. 
in that decision that “no law has been 
quoted to show that it was not open to 
the parties by mutual agreement to can- 
‘cel the sale under the circumstar.ces and 
obviously there is no law to that effect.” 


7. We shall proceed to consider 
whether the decision of Ramamurti. J. in 
ILR (1966) 1 Mad 326 = (AIR 1965 Mad 


497) taking the same view as in AIR 1964 


Punj 403 and affirmed by the Full Bench 
in AIR 1970 Punj and Har 309 (FB), 
should be preferred to the view express- 


Jegannatham EKunjithapatham (Sadasivam J.) 
ed in 1970-2 Andh WR 264, following:* 


- ous acts. 


the decision in AIR 1963 Orissa 167. 


8. The basis of the Bench deci» 
sion in 1970-2) Andh WR 264 is that an 
alienee cannot transmit any title higher 
than that he himself has. At p. 303 of 
the book “A Selection of Legal Maxims” 
by Broom, 10th Edn. it is pointed out 
that it is a well known general rule, im= 
ported into our own from the civil law, 
that no man can transfer a greater right 
or interest than he himself possesses} 
nemo plus juris ad alium transferee potest 
quam ipse haberet. The learned author 
has pointed out that the owner, for eXe- 
ample, of a base or determinable fee can, 
as a rule, do no more than transfer to an~ 
other his own estate, or some interest of 
inferior degree created out of it. The 
maxim above mentioned which is one of 
the leading rules as to title or the equi- 
valent maxim non dat qui non habet did 
not, before the Real Property Act. 1845, 
apply to wrongful conveyance or torti- 
The general maxim is not 
without exceptions recognised in real 
property. 


In Topham’s Real Property llth Edn. 


at page 48, a summary of the power of 


a tenant for life under the Settled Land 
Act 1925 is given. Under the Settled 
Land Act, 1882 a tenant for life could 
sell the whole. fee simple, even though 
he had only a life estate vested in him, 
and even if he:had only an equitable in- 
terest for life. The explanation is that the 
tenant for life under the old Act sold 
under a special statutory power as a sort 
of agent for all the persons interested In 
the property. Under the Settled Land 
Act, 1925 the whole legal estate is vested 
in the tenant for life on the trusts of 
the settlement and the tenant for life can 
sell the whole fee simple if it is vested 
or declared to be vested in him by the 
vesting deed. This is a striking excep- 


tion to the rule that a man cannot sel} 


more than he has got. 


9, There are provisions in The 
Specific Relief Act for rescission and can» 
eellation of contracts. Section 28 of the 
Specific Relief Act, 1963 corresponds to 
Section 35 of the old Act and it deals 
with rescission of contracts which are 
voidable. A sale deed could be avoided 
if there is a material defect in the title 
of the vendor not disclosed by him. Thus 
if a widow represents that there is neces- 
sity for alienation and sells the property, 
the purchaser could get the sale rescind» 
ed on coming to know about the mis- 
representation made by the widow in 
respect of the necessity for the aliena~ 
tion. If a sale is rescinded the parties 
would revert to their original legal posta 
tion, that is restored to their status quo 
ante subject of course to the rights of 
innocent third parties, 
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: 10. The real question to be corm 
‘SKlered in cases of this kind is to frd 
out the nature of the interest acquired 
by the widow by virtue of the reconver~ 
ance in her favour. In paragraph 177-A 
of Mullah’s Hindu Law. 13th Edn. at 
page 200, it is stated that where a widow 
sells the entire property left by her hus- 
band and from the sale proceeds acquir2s 
new property the property so acquired 
partakes of the nature of her husbanc’s 
estate. It is clear from paragraph 211 
at page 238 of the same book, that a 
widow may acquire property absolutely 
by adverse possession. But if the pro- 
perty acquired by adverse possession was 
claimed and held by her not in her own 
right, but as a widow representing her 
husband’s estate she would take no mcre 
than a widow’s estate in the said pro<« 
perty. 


If a widow makes an alienation tor 
necessity in respect of property in which 
she has only a limited estate, she can 
convey absolute title to the alienee, kut 
if ghe repurchased the property, it could 
mot be contended that she could get an 
absolute title on the ground that her 
vendee took the property absolutely from 
her. Prior to the alienation under 
Ex. A.5. Valambal had only a limi-ed 
estate known as a widow's or a womamn’s 
estate. In Janakiammal v. Narayama- 
swami, ILR 39 Mad 634=—(AIR 1916 PC 
117) the Privy Council has pointed out 
that the widow’s right is of the nature 
af a right of property; her position is 
that of a co-owner; her powers in tnat 
character are. however, limited; but so 
long as she is alive no one has any vesied 
interest in the succession. These obser-~ 
vations have been extracted at page 195 
of Mullah’s Hindu Law, 18ta Edn in 
paragraph 176. 


11. The following passage at p. 531 
in Rangasami Gounden v. Nachiavpa 
Gounden, ILR 42 Mad 523 = (AIR 1918 PC 
196) is relevant for the present discus- 
sion: 

“It has often been noticed before, 
but it is worth while to repeat, that the 
rights of a Hindu widow in her late kus- 
band’s estate are- not aptly represerted 
by any of the terms of English law ap- 
plicable to what might seem analogous 
circumstances. Phrased in English law 
terms, her estate is neither a fee nor an 
estate for life. nor an estate tail. Ac- 
cordingly one must not. in judging of 
the question, become entangled in Wes- 
tern notions of what a holder of one or 
other of these estates might do. On the 
other hand, what a Hindu widow may do 
has often been authoritatively settlei”’. 
In Nagireddi v. Durairaja Naidu. 1952 
SCJ 192 at page 200 = (AIR 1952 SC 
109) the Supreme Court has pointed out 
the legal position of an alienee of a pro- 
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perty from a Hindu widow vis-a-vis the 
Teversioner upon the death of the widow. 
The alienation by the widow was not 
void, but voidable and the reversioner 
might elec} to assent to it and treat it 
as valid. It did not absolutely come to 
an end on the death of the widow. In 
fact. the reversioner could ratify the 
alienation. In Kalishankar Das v, Dhi- 
rendranath, AIR 1954 SC 505 at p. 510. 
it is pointed out that if there is no legal 
necessity. the transferee gets only the 
widow's estate. which is not even an in- 
defeasible life estate for it can come to 
an end not merely on her death, but on 
the happening of other contingencies like 
Temarriage, adoption etc. We have al- 
ready referred to the observations of Jai 
Lal J. in the Bench decision in AIR 1933 
Lah 597 (2) that it was open to the par- 
ties by mutual agreement to cancel an 
alienation to which they were parties 
and the effect of the same was to restore 
their status quo ante. 


12. Even in paragraph 9 of the 
plaint it is clearly stated that by the 
settlement deed dated 19-3-1959, namelv, 
the original of Ex. A.7. Valambal can. 
if at all, get from the second defendant 
only the limited estate which she her- 
self conveyed. In fact, the case of the 
appellant is that she cannot enlarge the 
limited estate into an absolute estate by 
virtue of Section 14 (1) of the Hindu 
Succession Act. as she was not in pos- 
session of the properties covered by 
Ex. A.7 on the date when the said Act 
came into force, a contention which we 
shall deal with later. It is true under the 
terms of Ex. A. 7. the second defendant 
purported to convey the properties cover- 
ed by it absolutely to Valambal and the 
first defendant concurred in it, by attest- 
ing the document with full knowledge 
of the same. But Valambal and defen- 
dants 1 and 2 cannot by bringing into 
existence these documents give absolute 
title to Valambal, if she did not get it by 
virtue -of Section 14 (1) of the Hindu 
Succession Act. 


We have already referred to the evi- 
dence of defendants 1 and 2 which clear- 
ly show that at the request of Valam- 
bal. they gave back the properties cover- 
ed by Ex. A-5 to her, as she wanted to 
deal with the same. There can there- 
fore be no doubt that but for Section 14 
(1) of the Hindu Succession Act Valam- 
bal would have a limited interest known 
as the widow’s estate, or a Hindu 
woman’s estate, in the properties cover- 
ed by Ex. A.7 by virtue of the execu- 
tion of the document by the second de- 
fendant and due attestation of the same 
by the first defendant with full know- 
ledge of the same. ; 


13. Section 14 (1) of the Hindu 
Succession Act is as follows: 
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“Any property possessed by a female 
Hindu, whether acquired before or after 
the commencement. of this Act, shall be 
held by her as full owner thereof and 
not as a limited owner”, -> 


The effect of Section 14 (1) of the Hindu 
Succession Act in the light of the scheme 
of the Act. with particular reference to 
Section 4 of the Act, has been considered 
in the following passage by the Supreme 
Court in Munnalal v. Rajkumar, (1962) 
Supp (3) SCR 418 at page 434 = (AIR 
1962 SC 1493)— 


“By Section 14 (1) manifestly it %s 
intended to convert the interest which a 
Hindu female has in property however 
restricted the nature of that interest 
under the Sastric Hindu Law may be 
into absolute estate. Pratapmall’s case, 
(AIR 1936 PC 20) undoubtedly laid down 
that till actua] division of the share de- 
elared in her favour by a preliminary 
decree for partition of the joint family 
estate a Hindu wife or mother was’ not 
recognised as owner, but that rule can- 
mot in our judgment apply after the en- 
actment of the Hindu Succession Act. 
The Act is a codifying enactment and 
has made far reaching changes in the 
structure. of the Hindu Law of inheritance 
and succession. The Act confers upon 
Hindu females full rights of inheritance, 
and sweeps away the traditional mita- 
tions on her powers of dispositions which 
were regarded under the Hindu Law as 
interest in her estate. She is under the 
Act regarded as a fresh stock of descent 
in respect of property possessed by her 
at the time of her death. Jt is true that 
under the Sastric Hindu Law, the share 
given to a Hindu widow on partition be- 
= tween her sons or her grandsons was in 
lieu of her right to maintenance. She was 
not entitled to claim partition. But the 
legislature by enacting the Hindu Women’s 
Right to Property Act, 1937 made a signi- 
ficant departure in that branch of the 
law; the Act gave a Hindu widow the 
same interest in the property which her 
husband had at the time of his death. and 
if the. estate was partitioned she became 
owner in severalty of her share, subject, 
of course, to the restrictions on disposi- 
tion and the peculiar rule of extinction 
of the estate on death actual or civil. It 
cannot be assumed having regard to this 
development that in enacting Section 14 
-of the Hindu Succession Act, the legis- 
lature merely intended to declare the rule 
enunciated by the Privy Council in 
Pratapmall’s case. Section 4 of the Act 
gives an overriding effect to the provi- 
sions of the Act. It enacts — ‘Save as 
‘otherwise expressly provided in this 
Act— fa) any text, rule or interpreta- 
tion of Hindu law or any custom or us- 
age as part of that law in force imme- 
diately before the commencement of this 
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Act shall cease to have effect with resa 
pect to any matter for which provision: 
is made in this Act; (b) ......... ee» Manin: 
fastly, the legislature intended to supers 


sede the rule ‘of Hindu law on all mat= 


ters in respect’ of which there was an egs 
press provision made in the Act.” 

it hag been held. in the decision that @ 
right declared’ in an estate by a relik 
minary decree in favour of a Hindu 
widow would | be regarded as property, 
and there is nothing in the context in 
which Section: 14 “occurs in the Hindu 


Succession Act or in the phraseology, . 


used by the Legislature to warrant the 
view that such a right declared in relae 
tion to the estate of a joint family in 
favour of a Hindu widow is not pro= 
perty within the meaning of Section 14 
and that it cannot become absolute by; 
virtue of Section 14 (1) of the Act. Re 
liance was placed in the above’ case on 
the earlier decision in Kotturuswami v. 
Setra Veerayya. (1959) Supp (1) SCR 
968 = (AIR 1959 SC 577) where it has 
been held that the word ‘possessed’ in 
Section 14 is used in a broad sense and 
in the context means the state of owning 
or having in one” s power. The prelimi- 

nary decree declared that Khilonabai in 
that case was entitled to a share in the 
family estate and the estate being with 
the family of ‘which she was a mem- 
ber and in joint enjoyment, would be 
possessed by her. 

14, 
has referred to'the following passage af 
page 832 of N..R, Raghavachariar’s Hindu 
Law. 4th Edn: 

“If prior to this enactment a Hindu 
woman sold the property representing 
that she was absolutely entitled to it 
and it turned out that she had only 


‘qualified interest, the purchaser. on the 


coming into force of this Act, can call 
upon the women to make good her re- 
presentation or pay him damages for the 
loss that he may sustain by reversioners 
proceeding to recover the property from 
In such a case, it is possible fon 
the widow to purchase back the pro- 
perty, obtain possession and again resell 
it to the original purchaser. in which 
ease the latter’ will take the property 
absolutely without any fear of a claim 
from the reversioner Jater.” 


The learned Subordinate Judge has re- 
ferred to the above passage in supporf 
of the position ‘that a widow by virtue 
of the provisions contained in the Hindu 
Succession Act ' could repurchase the 
limited interest conveyed by her even 
after the commencement of the Act and 
claim absolute interest in the property. 

15. Mr. V. K.. Thiruvenkatachari 
referred to the following passage at p. 424 
of the Book ‘Introduction to Modern 
Hindu Law’ by’ Derrett (para. 674) in 
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support of his contention that apart irom 
ithe marginal cases referred to therein 
"the limited estate is dead’ :— 


“We are justified in calling the limit- 
ed estate ‘former’ as it no longer apolies 
at law. but only by agreement; by legacy 
or as a condition attached to a power of 
appointment. that the appointee shall 
take a limited estate; by award or zom- 
promise to the same effect; or by erder 
or final decree. Today a limited estate 
can be created by will, or when the 
court incorporates in a decree a settle- 
ment between parties arrived at by arbi- 
itrators who will for a long time to zome 
utilise the well-known method of g_ving 
property to females for a limited estate. 
But apart from these marginal cases the 
limited estate is dead, 

It is important to note that wken a 
grantor or testator wishes to limii the 
estate he gives to a female he is ky no 
means confined to the Hindu woman’s 
limited estate. Now-a-days it is becom- 
ing increasingly common fer estates of 
very different characters to be created. 
We shall see that testators leave to female 
heirs for their lives, that is to say the 
characteristic ‘life estate’ of English law, 
under which alienation of the corpus for 
any purpose is impossible. Examples docetur 
at Sections 754, 755. On the other 2and, 
in Marthanda v. Ramasubramania, AIR 
1962 Mad 256, a woman was given an 
estate for her life without any rescraint 
-upon alienation other than the direction 
that she should have no power. to dispose 
of the property by her will. It was held 
that she could mortgage the estate for 
value (at her pleasure) and so validly 
charge the estate so as to bind the re- 
mainderman. 
to discover whether the limited astate 
in question is that known to Hindu law, 
or one of the newer variations employed 
by modern tesiators.” 


The author has pointed out in para. 676 
of the same book that the “excedtions 
to the general abolition of the limited 
estate lie in the cases where the limited 
owner had alienated the estate or part 
of it improperly, so as not to bind the 
reversion, prior to 17th June 1956; in 
those cases the property was not posses- 
sed by her, the rights of the revers_oners 
to recover the property after the zessa- 
tion of her interest survive notwithstand- 
ing the Hindu Succession Act, and when 
that cessation happens the nearest rever- 
sioner, sought out according to the old 
law, will be able to recover the estate in 
question from the alienees or their suc- 
cessors in title. To this extent and -n the 
marginal cases mentioned in paregraph 
ae the limited estate is still current in 
ndia.” 


16. Sri A. Sundaram Iyer has 
rightly urged that the opinions expressed 
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by the above living authors cannot be 
treated as valid. But it should be noted 
that these opinions are consistent with 
the principles enunciated in the Supreme 


“ Court decision already referred to. Sri 


Sundaram Iyer did not contend that Val- 
ambal would not be entitled to an abso- 
lute estate by virtue of Section 14 (1) of 
the Suczession Act, in respect of the 
properties covered by Ex. A. 7, if really 
She got a limited woman’s estate under 
it- But it is clear from the pleadings and 
the judgment of the trial court that the 
appellant disputed the claim of the con- 
testing respondents 1 and 2 mainly on 
the ground that Valambal was not in 
possession of the properties covered by 
Ex. A.7 on the date when the Hindu 
succession Act came into force. In Man- 
gal Sing v. Rattno, AIR 1967 SC 1786. 
a widow who had entered into possession 
of land belonging to her deceased hus- 
band in 1917. but who was illegally dis- 
possessed by the collaterals of her hus- 
band in 1954. brought a suit for posses- 
sion and the suit was pending when the 
Hindu Succession Act came into force. © 
The widow died in 1958 during the pen- 
dency of the suit. 


_ The Supreme Court held that the 
land was ‘possessed’ by the widow when 
she died in 1958 within the meaning of 
Section 14 (1) of the Hindu Succession 
Act and therefore her legal representa- 
tives must be deemed to have succeeded 
to those rights. The scope of the word 
“‘possess2d’ in Section 14 (1) of the Hindu 
Succession Act has been considered in 
the above decision and in Badri Prasad 
v. Kanso Devi, AIR 1970 SC 1963. The 
three different meanings of the word pos- 
sessed’ ag given in Wharton's Law Lexi- 
con, 14th Edn at p. 777 are extracted at 
p. 1790 of the decision in AIR 1967 SC 
1786. One is the state of owning, the 
second is having a thing in one’s hands 
and the third is having a thing in one’s 
own power. The widow in that case ac- 
quired the property of her deceased hus- 
band before the commencement of the 
Hindu Succession Act. but she was out 
of possession on the date when that Act 
came into force. It was urged in that 
case that in order that the provisions of 
Section 14 might apply. it would 
have to be established that the pro- 
perty was possessed by the widow af 
the time when the Act came into force. 
This contention was repelled as S. 14 
covered any property possessed by a 
female Hindu whether acquired before 
or after the commencement of the Act. 
The Supreme Court has pointed out 
that on the face of it the property ac- 
quired after the commencement of the 
Act by a female Hindu could not pos- 
sibly be possessed by her at the com- 
mencement of the Act. It is really un- 
mecessary to refer to instances of such 
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eases of limited interest acquired after 
the Act which could become absolute by 
virtue of Section 14 (1) of the Act. The 
Hindu Succession Act applies onlv to a 


Hindu dying intestate after the coming ` 


into force of the Act. If a‘ widow suc- 
ceeding to the 
alienates the property prior to the Act 
and her daughter as a limited owner suc- 
ceeds in a suit filed by her as reversioner 
against the alienee, she would get a limit- 
ed interest ‘by virtue of the Hindu law 
of succession in force prior to the com- 
ing into force of the Hindu Succession 
Act and it would be enlarged into an ab- 
solute estate under Section 14 (1) of the 
said Act. If the contingent interest cre- 
ated by a Hindu dying prior to the Hindu 
Succession Act fails and the property re- 
verts to his estate. if may very well 
devolve as a limited estate on a female 
eir by virtue of the provisions of the 
Hindu Law in force prior to the coming 
into force of the Hindu Succession Act 
and such limited estates will obviously 
become absolute by virtue of S. 14 (1) 
of that Act. It is unnecessary to. mukh 
tiply such instances and it is enough to 
point out that the present case is one of 
that kind. 


17. For the foregoing reasons, we 
find that Valambal became absolutely en- 
titled to the properties covered by Ex. A-7 
by virtue of Section 14 (1) of the Hindu 
Succession Act and the appellant cannot 
claim any right in the suit properties as 
reversioners to the estate of Sivachid- 
ambaram Pillai. l 


18. In the result the decree and 
judgment of the learned Subordinate 
Judge are confirmed and the appeal is 
dismissed with the costs of the contesting 
respondents 1 and 2, one set.’ The ap- 
pellant should pay the court-fee due to 
the Government, 

Appeal dismissed. 
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ISMAIL, J. 

T. V. Ramasubba Iyer and another, 
Appellants v. A. M. Ahamed Mohideen, 
Respondent. 

Second Appn. No. 1336 of 1967. D/- 
6-9-1971 against decree of Dist. J. Tiru- 
melveli in A. S. No. 122 of 1964. 

Torts — Defamation — Damages — 
News item in paper of appellant contain- 
ing defamatory matter — Proof that 
matter did not refer to respondent — 
Held no damages should be awarded 
against appellant on basis of 1910 AC 20. 


- The appellant published in his news- 


paper a news item. The respondent alleg- 
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T. V. R. Iver v. A. M. A. Mohideen (Ismail 3.3 


estate of her husband 


ed that the said news item referred to 
him and was defamatory of him. The 
Lower Court awarded damages against 
appellant on the basis of 1910 AC 20. 


Held that the law of defamation as 
part of the law of torts as applied end 
enforced under : the common law of 
England is applied to this country only 
on the basis of justice. equity and good 
conscience. There is no statutory law 
compelling the courts of this country. to 
apply the English principles. The rule 
laid down by the. majority in 1910 AC 20 
is not applicable: in this country. Fur- 
ther that decision was overruled by Sece 
tion 4 of the Defamation Act 1952, 


As it had been proved that the ap- 
pellant did not know of the existence of 
the respondent when he published the 
news item and he had later on also pub- 
blished a correction in his paper that the 
item did not refer to the respondent, the 


-appellant should not be made liable for 


damages. AIR 1937 Nag 354 & AIR 1918 
Mad 700, Rel. on: (Paras 10, 13) 
Cases Referred: ` Chronological Paras 
1940-1 KB 377 = 109 LJKB 166, 
Newstead v. London Express 
Newspapers 6. 7. 9 
(1938) 186 LT Jo: 40, Canning v. 
William Collins:& Co. 
ATR 1937 Nag 354, Secy. of State 
v. Rukhminibai | 10 


(1934) 50 TLR 581 = 78 SJ 617 


(CA), Youssoupoff v. Metro- 
Goldwyn-Mayer, Pictures Ltd. & 
(1929) 2 KB 331 = 98 LJKB 595, ` 
Cassidy v. Pany: Mirror News- 
papers Ltd. 6. f 
AIR 1918 Mad 700 = 32 Mad LJ 
392. Naganath Sastri v. gra 
mania Iyer 
1910 AC 20 = 79,LJKB 198 ary, 
E. Hulton & Co. v, Jones 1. 4. 6, 
7. 9, 11. 13 


1909-2 KB 444 = 78 LJKB 937 
(CA) Jones vi: E. Hulton and 
Co. 


(1839) 14 AC 337 = 58 LJ Ch 864, 
Derry v. Peck ' 


11. 13 


(1880) 5 CPD 539, Capital ‘and 


Counties Bank v. Henty 


N. T. Vanamamalai, R, Ganesan and 
VY. Gopinath. for Appellants; K. N. Srini- 
vasan, for Respondent. 

JUDGMENT:— The defendants in 
O. S. No. 79 of 1961 on the file of the 
court of the Subordinate Judge, Tirunel~ 
veli, who failed before the trial Court 
zs well as the first appellate court are 
the appellants before this court. The first 
appellant is the editor and the second ap- 
pellant is the owner of a daily styled 
“The Dhinamalar” published from Tiru- 
relveli, In the issue of the ‘Dhinamalar” 
dated 18-2-1961, there was a news item 
appearing under the  dateline “dated, 
Ceylon, February 17”. That news item 
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reported that a person from the Tiru- 
nelveli Dt. who was exporting scented 
bathis to Ceylon and who was also celled 
as the King of Agarbathy business had 
smuggled opium into Ceylon in the form 
of agarbathis made by him and on in- 
formation, the Madras Police went to 
Ceylon and with the help of the Ceylon 
police examined three out of five parcels 
received by him and found them to con- 
tain opium concealed therein and he was 
arrested and had been brought to Madras. 
The respondent herein who is a resident 
of Alakiamanavalapuram near Alwar- 
thirunagiri,. is a partner of a firm krown 
as Ameer and Sons, manufacturing szent- 
ed bathis and exporting the same to 
Ceylon. They had a place of business in 
Colombo also at a place called Pettah. 
The father of the respondent and his (res- 
pondent’s) brothers were partners along 
with the respondent and the name Ammer 
itself referred to the father of the res- 
pondent. 


The respondent. alleging that the said 
publication constituted a defamation of 
him, since the news item was understood 
to refer to him, instituted the suit for 
damages in a sum of Rs. 5,000/.- Though 
the appellants contended that the matter 
published by them was not defamatory, 
the principal defence was that they were 
mot aware of the existence of the res- 
pondent himself and they did not intend 
to publish the news item with reference 
to the respondent and as a matter of 
fact the news item did not concern the 
respondent, In the issue of the ‘China~ 
malar’ dated 14-5-1961, the appellants 
themselves published a correction szating 
that the news that appeared in the issue 
of the ‘Dhinamalar’ dated 18-2-196_. did 
not refer to the respondent herein. This 
has been marked as Ex. B-1 (a) in these 
proceedings. The respondent examined 
himself as P. W. 6 and examined five 
other witnesses on his behalf to show that 
all of them understood the news: item 
to refer to him. The relevancy cf Ex. 
B-1 (a) is that before the institution of 
the suit the respondent called upc the 
appellants to publish a correction and 
apology and pay him compensation. It 
was only with reference to this Ex. 3-1 (a) 
correction was published and reliance 
was placed thereon. The learned Addi- 
tional Subordinate Judge, who tried the 
suit, relying on the evidence of P. Ws. 1 
to 6, came to the conclusion the; the 
matter printed in the paper on 18-2- 
1961, was understood to concern ‘tke res- 
pondent herein and therefore i- con- 
stituted defamation of the respmdent. 
Needless for me to point out that the 
contents of the publication wil. con- 
stitute defamation of whoever it refer- 
red to, if the news item did not repra- 
sent the true facts. No attempt what- 
ever was made ta prove the truth of the 
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statement contained in the news item and 
all that the appellants attempted to do 
was to say that they received the news 
from their correspondent in Ceylon and 
published the same without any know- 
ledge that it would refer to the respond= 
ent herein, 


The learned Additional Subordinate 
Judge, having come to the conclusion that 
the respondent had established that the 
news items concerned him and was of 
him, held that the appellants were liable 
to pay damages. The argument that was 
advanced on behalf of the appellants in 
this behalf was that since the appellants 
did not intend to defame the respondent 
and as a matter of fact, they were nof 
aware of even the existence of the res- 
pondent, they could not be held liable- 
However, the learned Subordinate Judge 
relying on the decision of the House of 
Lords in E. Hulton and Co. v, Jones, 1910 
AC 20, came to the conclusion that the 
intention was not the test of liability so 
long as the respondent had actually been 
defamed. In paragraph 13 of his judg- 
ment. the learned Subordinate Judge re- 
corded the finding that the respondent 
Himself admitted that he had no familia~ 
rity or acquaintance with the appellants 
and that naturally the appellants could 
not have intended to defame the respond- 
ent particularly. He has again recorded 
in paragraph 17 of his judgment that 
D. W. 1 had sworn that the appellant’s 
firm or the officérs thereof did not even 
know of the existence of the respondent 
and that obviously they had published 
Ex. A-1 (a) only as a sort of sensational 
news most probably with a view to attract 
large sales. Therefore. the findings of 
the learned Subordinate Judge can be 
summarised as follows:— 


1. The respondent had _ established 
that the news item published by the ap- 
pellants concerned him and that is how 
the people who knew him had under 
stood the same. 


2. There was no intention on the ma 
of the appellants to defame the respond- 
ent and as a matter of fact, the appellants 
were not aware of the existence of the 
respondent himself and consequently 
there was no malice present, but nonethe-< 
less the question of malice was noi 
material, 


3. Even though the appellants did 
not intend to defame the respondent 
herein, still they were liable to pay 
damages for defaming the respondent, on 
the basis of the judgment of House of 
Lords in 1910 AC 20. 


2. With regard to the quantum of 
damages, since the respondent himself 
had stated that he was not interested in 
obtaining any substantial amount from 
the appellants herein and that he was 
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only concerned with maintaining his re- 
putation and that he would be satisfied 
with any damages the court may award, 
the learned Subordinate Judge awarded 
the respondent a sum of Rs. 10/- by way 
of damages, in addition to the costs 
of the entire suit. As against this judg- 
ment and decree of the learned Addi- 
tional Subordinate Judge, the appellants 
preferred an appeal to-the learned Dis- 
trict Judge. Tirunelveli. The learned 
District Judge, on 30-3-1967 in A. S. 122 
of 1964, dismissed the appeal. The learn- 


ed District Judge after referring to the 


publication as well as the evidence in 
‘this behalf, concurred with the conclu- 
sion of the learned Subordinate Judge 
that the respondent had established that 
the people who knew the respondent un- 
derstood the publication only as refer- 
ring to him. However, with regard to 
one matter, he appears to disagree with 
the learned Subordinate Judge, In para- 
graph 16 of his judgment, the learned 
District Judge has pointed out— 


“He (learned Additional Subordinate 
Judge) has stated that the publication was 
mot made maliciously. But. to my mind, 
it appears that there was some malice. 
Though the defendants did not know at 
that time the plaintiff personally, they 
knew him well by trade and reputation, 
because they have stated in Ex. A-1 (a) 
that the person is the king of (Agarbathis) 
belonging to Tirunelveli Dt.” 


I am clearly of the opinion that this 
finding is utterly unsustainable. As a 
matter of fact, this finding assumes the 
very thing that has to be established. 
Once it is admitted that the respondent 
had no connection with the appellants 
herein and the evidence of the appellants 
which had been accepted is that they were 
mot even aware of the existence of the 
respondent herein, there is no question 
of the appellants knowing the respondent 
by trade and reputation. The learned 
District Judge has arrived at this con- 
clusion only on the basis that the ap- 
pellants had used the name King of 
Agarbathis and thereby they referred to 
the respondent herein. The very ques~ 
tion was, whether the reference to the 
King of Agarbathis was intended to refer 
to the respondent herein. Once it is 
found that the appellants were not even 
aware of the existence of the respondent, 
there is no question of the appellants re- 
ferring to the respondent by the term 
"King of agarbathis”. The language of 
the publication will clearly show that the 
person concerned was known as the King 
of agarbathis business. The words used 
were of flourish only and were not in- 
fended to refer to the respondent herein. 
Therefore, I must proceed on the basis 
that both the courts below have concur- 
rently found that the matter published 
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referred to and concerned the respondent 
herein and it was how the persons who 
knew the respondent understood the same. 
Secondly, they have come to the conclu- 
sion that there was no intention on the 
part of the appellants herein to defame 
the respondent, when they published the 
relevant news item, Since the appellants 
were not even aware of the existence of 
the respondent. ' This publication did not 
Tefer to any person by name and the 
only identifying 'feature is that the per- 
son was described to be an exporter of 
scented bathis to Colombo and he be- 
longed to Tirunelveli Dt. In view of the 
fact that no attempt, whatever was made 
to prove the truth of the publication. it 
could have applied to any person who 
hailed from Tirunelveli Dt. and exported 
scented bathis to Colombo. The ques- 
tion, therefore, that arises for considera- 
tion is, whether under such a situation 
the appellants can be made liable. 


3. The learned counsel for the ap- 
pellants made some attempt to show that 
the publication in question could not have 
been held to refer to the respondent here- 
in at all. I am ‘unable to entertain this 
argument in the second appeal. In 
Naganatha Sastri v. Subramania Iver, 
32 Mad LJ 392 = (AIR 1918 Mad 700), 
this court held:— 

“I think the question whether the 

whole of the writing or any part of that 
writing would be construed by an ordi- 
mary reader to irefer to plaintiff is a 
question of fact which in English Courts 
would be left to'a jury, and where the 
jury arrives at their verdict on this par- 
ticular point through a misconstruction 
of the writing read as a whole or through 
other circumstances appearing in the case, 
that verdict is a verdict upon a question 
of fact. While therefore, I am of opinion 
that the Subordinate Judge in arriving 
at his conclusion that the first portion of 
the letter Ex. A: would not be read by 
an ordinary news! paper reader as refer- 
ring to the plaintiff, did so through a con- 
struction of the letter which according 
to legal canons of construction was whol- 
ly unjustified. I em’ unable to hold that 
his finding as to the implication that 
would be put by ‘an ordinary newspaper 
reader on that portion of the letter A, 
(that is whether it referred to the plain- 
tiff or not) is not! a question of fact but 
one of law and is therefore open to be 
questioned in second appeal.” 
Following this judgment. I must hold 
that the finding of the courts below that 
the respondent had established that the 
writing in question referred to him is a 
finding on a question of fact which can- 
not be challenged in second appeal. 

4. Only with regard to the other 
aspect of the matter. elaborate argu- 
ments were advanced before me. As I 
have pointed out already. the courts be- 
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low relied on the decision of the Hotse 
of Lords in 1910 AC 20, referred to al- 
ready, and the argument of the learned 
counsel for the appellants is that that 
decision ought not to be held to be the 
law applicable to this country. This cm- 
tention requires careful examination and 
mow I shail refer to the facts of that case 
and what was held in that case by the 
Court of Appeal as well as the House of 
Lords. 

o 5 In Jones v, E. Hulton & Co., 
1909-2 KB 444 C. A.. there was an article 
in the Sunday Chronicle written by <he 
Paris correspondent of the paper, par- 
porting to describe a motor festival at 
Dieppe. It referred to a particular in- 
dividual by name Artemus Jones, who 
was a church warden at Peckham being 
present at the festival, The offending 
passage was: 

“Upon the terrace marches the wozld, 
attracted by the motor races—a world 
immensely pleased with itself, and mind- 
ed to draw a wealth of inspiration—cnd, 
incidentally, or golden cocktails—from any 
scheme to speed the passing hour 
‘Whilst’, there is Artemus Jones with a 
woman who is not his wife, who must be, 
you know—the other thing! Whispers a 
fair neighbour of mine excitedly into her 
bosom friend’s ear. Really, is it not 


surprising how certain of our felbw~- 
country men behave when they come 
abroad? Who would suppose. by his 


goings on, that he was a church warden 
at Peckham? No one, indeed, would as- 
sume that Jones in the atmosphere of 
London would take on so austere a job 
as the duties of a church warden. Here, 
in the atmosphere of Dieppe. on the 
French side of the Channel, he is the 
life and soul of a gay little band that 
haunts the Casino and turns night into 
day, besides betraying a most unnoly 
eerie in the society of female butter~ 


It is on the basis of the above statement, 
on the allegation that the statement was 
defamatory of him, one Artemus Jcmes, 
@ barrister, instituted the suit for re- 
covery of damages, The case put for- 
ward on behalf of the defendants was 
that Artemus Jones was really an imagi- 
mary or a fictional name invented for the 
purpose of the article in question and the 
mame wasinvented for its unusualness and 
the writer of the article did not know 
that there was a real person by that 
Mame in existence. Notwithstanding this 
contention put forward by the defend- 
ants, which was accepted by the counsel 
for the plaintiff the jury gave a verdict 
in favour of the plaintiff and the same 
was accepted by the court. When the 
matter was taken up to the court of ap- 
peal, the court of appeal upheld the 
verdict, Fletcher Moulton, L. J. dissent- 
fing. The matter was taken up in appeal 
1079 Mad DR XT G95 
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to the House of Lords and the House of 
Lords dismissed the appeal and upheld 
the verdict already given. 


6. The conclusion of Lord Alver- 
stone, C. J. with whom Farwell, L. J 
concurred was that once the plaintiff in 
that suit was hit and his friends and 
others who knew him understood the 
writing as referring to him, the fact that 
the defendants were not aware of the ex- 
istence of the person and the name was 
invented purely as an imaginary name 
was no defence to the claim for damages 
On the basis of defamation. Lord Alver- 
stone, C, J. said—~ 

“Just in the same way. if the libel 
speaks of a person by description with- 
out mentioning the name, in order to 
establish a right of action the plaintiff 
must prove to the satisfaction of a jury 
that ordinary readers of the paper who 
knew him would have understood that it 
referred to him. There is abundant autho- 
rity to show that it is not necessary for 
every one to know to whom the article 
refers; this would in many cases be an 
impossibility; but if, in the opinion of a 
jury, a substantia] number of persons who 
knew the plaintiff, reading the article, 
would believe that it refers to him, in 
my opinion an action, assuming the lan- 
guage to be defamatory. can be main- 
tained; and it makes no difference whe- 
ther the writer of the article inserted the 
name or description unintentionally. by 
accident, or believing that no person ex- 
isted corresponding with the name or ans- 
wering the description”. 


The learned Chief Justice further 
pointed out that it was beyond dispute 
that, apart from the question of express 
malice. the intention or motive with . 
which the words were used was imma- 
terial, and that, if in fact the article did 
refer, or would be deemed by reason- 
able people to refer, to the plaintiff. the 
action could be maintained and proof of 
express malice was wholly unnecessary. 
According to the learned Chief Justice, 
what was passing in the mind of the 
writer was wholly immaterial or what 
was his intention, if he had in fact pub- 
lished a libel upon the plaintif. With 
this conclusion. Farwell, L. J. concur- 
red, though it would appear that he him- 
self was of the view that the intention 
would play some part. According to 
him, 

‘An action for defamation differs 
from other actions, such as for instance 
as trespass, in’ that it is of the essence of 
defamation that the plaintiff should be 
aimed at or intended by the defendant 
B ARE AA But it is not enough for a plain- 
tiff in libel to shew that the defendant 
has mače a libellous statement, and that 
the plaintiffs friends and acquaintances 
understand it to be written of him; he 
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must also shew that the defendant print- 
ed and published it of him; for if the 
defendant can prove that it was written 
truly of another person the plaintiff 
would fail,” 


He further pointed out:— 


“So the intention to libel the plain- 
tiff may be proved not only when the 
defendant knows and intends to injure 
the individuals, but also when he has 
made a statement concerning a man by 
a description by which the plaintiff is 
recognised by his associates, if the desc- 
ription is made recklessly, careless whe- 
ther it hold up the plaintiff to contempt 
and ridicule or not. In such a case, it is 
no answer for the defendant to say that 
he did not intend the plaintiff. because 
he had never heard of him; he intended 
to describe some living person; he can 
suggest no one else; and the plaintiff 
proves that he is believed. by his acquain- 
tances and friends to be the person aime 
at, and has suffered damage thereby. The 
element of intention, which is an essen- 
tial to an action of defamation as to an 
action of deceit, can be proved in the 
same way in both actions. The issue of 
fact is whether the plaintiff is the person 
intended by the libeller; but sufficient 
evidence to prove it may be given, al- 
though the defendant had no intention of 
injuring the plaintiff and had never heard 
of his existence”. 


On the other hand. Fletcher Moulton, 
L. J. took an entirely different view, Ac~ 
cording to Fletcher Moulton, L. J.. it was 
settled law that a defendant is not guilty 
of libel unless he wrote and published 
the defamatory words “of and concerning 
the plaintiff’—in other words, unless he 
intends them to refer to the plaintiff. 
The rationale behind this conclusion of 
Fletcher Moulton, L, J. can be found 
from the following passage occurring at 
pages 467-468:— 


“It constitutes the protection of the 
innocent individual from being held guil~ 
ty of defaming others of whom he has 
never intended to speak, and also from 
being himself defamed. ‘On the one hand 
to hold a person responsible for every ap~ 
plication that his words may bear in the 
minds of persons who either possess 
knowledge that he does not possess or 
are ignorant of that which he knows 
would be to put on him a burden too 
heavy to be borne. But on the other 
hand it constitutes the protection of the 
individual from being defamed, because 
it nullifies all attempts to libel by lan~ 
guage which as a matter of construction 
cannot refer to the plaintiff, but which 
persons reading between the lines would 
understand to refer to him by reason of 
the surrounding circumstances. This is 
one of the most common forms of libel. 
No name is mentioned, or some name 
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other than that of the person really meant 
is substituted. The surrounding circum- 
stances are intentionally misdescribed. 
The reader, in order to discover the per- 
son: referred to, must reject or alter parf 
of that which ' is written. But all these 
devices are in. vain to shelter a libeller, 
because the issue is not whether the 
language is, as a matter of construction 
applicable to the plaintiff, but whether 
the writer intended it to refer to the 
plaintiff, and if he did so he is responsi- 
ble if any one can discover his intention, 
however much! in words he may have 
striven to conceal it. This great and 
beneficial amplitude of the remedy is, 
however, only ‘possible because the law 
makes the intention to refer to the plain- 
tiff the critical:issue. If a man is to be 
liable. for the interpretation put by any 
person on his words, he must be entitled 
to require that it should be an interpreta~ 
tion of his words as they stand. He can~ 
not be held responsible for what people 
may think to be his meaning after reject- 
ing such portion of his words as may 
not agree with their interpretation. If 
a man who, judged by the language actual- 
ly used by him, has not referred to the 
plaintiff may have such portion of that 
language as they may think fit rejected 
as being a mere blind by each set of reas 
ders, and the rest alone used for the 
purposes of identification, and is to be 
held liable according to the result of ħis 
process, then we have actually attained 
in our system of legal procedure to the 
absurdity expressed in the well-known 
farce where the magistrate solemnly 
warns the prisoners. Any statement you 
may make will: be taken down, altered, 
and used against you”, 


When the matter went up to the House 


of Lords, . Lord ‘Loreburn, L, C. 
out, (1910 AC 20):— 


“A person charged with libel can= 
not defend himself by shewing thaf 
he intended in his own breast not 
to defame, or that he intended not 
to defame the plaintiff, if in fact he did 
both. He has none the less imputed 
something disgraceful and has none 
the less injured the plaintiff. A man 
in good faith may publish a libel 
believing it to be true. and it may be 
found by the jury that he acted in good 
faith believing it to be true, and rea- 
sonably believing it to be true, but that 
in fact the statement was false. Under 
those circumstances, he has no defence 
to the action, however excellent his in- 
tention”. 


H 
The result of his judgment is fo 
make the liability in the case of defama- 
tion as a strict liability. Not only is the 
intention of the writer immaterial in con~ 
sidering whether the meaning of the 
statement is defamatory, but it is equally 
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frrelevant that he did not mean to rezer 
to the plaintiff at all and the question is 
not who aimed at, but who was hit. In 
other words, the question whether the 
defamatory words referred: to the pla_n- 


tiff is determined by an objective test . 


and the liability arises if the words are 
fin fact defamatory of the plaintiff, whe- 
ther or not there has been an intent.on 
to refer to the plaintiff or negligence in 
relation to the reference to the plaintiff. 
The law laid down by the majority of 
the court of appeal as well as the House 
of Lords in this particular case has, been 
extended by the court of appeal, in 
Newstead v, London Express Newspapers, 
1940-1 KB 377, where it was held that 
the principle in 1910 AC 20 applies where 
the statement truly relates to a real 
person, A, and is mistakenly but reason- 
ably thought to refer to another real ter- 
son, B; and the absence of negligence on 
the defendant’s part is relevant only in 
the sense that it may be considered by 
the jury in determining whether reason- 
able people would regard the statement 
as referring to the plaintiff; or otherwise 
it is no defence. The same principle has 
been followed in Cassidy v. Daily Mirror 
Newspapers Ltd., 1929-2 KB 331 ané in 
Youssoupoff v. Metro-Goldwyn-Meyer 
Pictures Ltd.. 1984-50 TLR 581 (CA), 


7. The ruling in 1929-2 KB 331 
fs striking illustration of the extended 
application of the rule in 1910 AC 20. 
In that case the defendants published a 
photograph with an inscription “Mr. M. 
Corrigan, the race horse owner, and Miss 
X, whose engagement has been announc- 
ed”. The information on which the in- 
scription was published was derived fom 
Mr. Corrigan alone. The defendants did 
not make any effort to verify the same 
from any other source. Mrs. Corr: gan 
sued the defendants for libel. the in- 
nuendo being that Mr. Corrigan was not 
her husband but lived with her in im- 
moral cohabitation. According to her, the 
paper was read by her female acqimin- 
tances and they understood from it that 
the lady was not married to Mr. Corr.gan 
and had no legal right to take in his 
Mame and they formed a bad opinion of 
her in consequence. The jury returned 
a verdict in favour of the plaintiff and 
& 500 were awarded as damages. This 
was upheld by the majority of the Court 
of Appeal (Scrutton, L. J.. and Russell, 
L, J.. Greer, L, J. dissenting). It will 
be seen that the inscription was com- 
pletely innocent. As the information was 
given by Mr. Corrigan himself. the de- 
fendants had no room to suspect the cor- 
rectness of the same and there were .no 
circumstances compelling them to make an 
enquiry and verify the correctness of the 
statement. Notwithstanding this feazure, 
the defendants were held liable. on the 
application of the rules in 1910 AC 2). In 
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his dissenting judgment, Greer, L. J. 
pointed out:— 


“If extrinsic facts are relied upon for 
the purpose of converting that which 
would otherwise be an innocent statement 
of fact into a defamatory libel, the ex- 
trinsic facts must be known both to the 
person who framed the alleged libel and 
o the persons to whom it was publish- 
e ae 
At page 348 Greer, L. J. gives a few 
striking results which flow from the ac- 
ceptance of the case of the plaintiff thus: 


“One or two illustrations may be 
given which indicate the danger of car- 
trying the law of libel as far as it is 
argued in this case it should be carried. 
It is written of A. B. that he is ill- 
mannered and uneducated. It turns out, 
though the writer did not know it. that 
A. B. was in fact brought up by his uncle. 
Could it be said that the uncle could 
succeed in an action alleging that the 
words meant that he had badly brought 
up and educated A. B.? A writer might 
state that A. B. is an ignoramus, Un- 
known to the writer, A. B. may have 
spent five years under the tuition of XY 
at Eton. Could XY allege that this was 
a libel upon him. the writer having been 
ignored and having no reason to suppose, 
thet A. B. had been at Eton? Take an- 
other case. A being under the mistaken 
impression that he saw Mr. B. walking 
away from a theatre with Miss C, says 
next morning to an acquaintance: I saw 
B and C leaving the theatre together last 
night, Unknown to A, but to the know- 
ledge of his acquaintance, C had been 
murderec by the man with whom she left 
the theatre. Could A be successfully 
sued by B for saying he had murdered 
C? If the case against the present de- 
fendants was rightly left to the jury. 
A could be sued. To me it seems quite 
certain that it would be the duty of the 
Judge tc rule that the words were in- 
capable of being so interpreted”. 


' Even with regard to the decision of 
the House of Lords in 1910 AC 20, Sir, 
William Holdsworth takes the view that 
intention of the defendant to defame the 
plaintiff is necessary to render him liable 
in damages. He sitates— 

“The ratio decidendi of Hulton and 
Co. v. Jones as explained by Farwell, 
L. J. whose judgment was expressly ap- 
proved by Lords Atkinson and Gorell. by 
no means gives the go-by to intention as 
the basis of liability in an action for 
libel”. (1930) 46 LQR p. 134. 

After quoting the passage from the judg- 
ment of Farwell, L. J. which I have ex- 
tracted already, he proceeds to state:— 

“It seems to follow that the admis- 
sion that the reckless publication of a 
defamatory statement may five rise to an 
action for libel, no more negatives the 
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mecessity for the existence of an intent 
to defame. than the admission that an 
untrue statement made recklessly may 
give rise to an action for deceit, nega- 
tives the necessity for the existence of 
an intent to deceive (Derry v. Peek, 1889~ 
14 AC 337). But, if an intention to de- 
fame, proved either from the knowledge 
and intentions of the defendant or from 
the reckless character of his statements, 
is a necessary ingredient in an action for 
defamation, it follows that the dictum of 
Brett, L, J. in Capital and Counties Bank 
v. Henty, 1880-5 CPD at p. 539 is cor- 
rect; for it is the logical consequence of 
the principle that an intent to defame is 
the essence of an action for libel. In 
one respect, however, Greer, L. J. has 
pointed out (1929-2 KB at 347) the state- 
ment of Brett, L, J, may need modifica- 
tion. The publisher’s want of know- 
ledge of the facts must not be due to 
negligence on his part. If this is the true 
ratio decidendi in 1910 AC 20 it would 
seem that. so far from that case support- 
ing the decision in (1929) 2 KB 331 it is 
in reality adverse to it. The latter case is 
distinguishable from the former in two 
vital points. In the first place, the state- 
ment that Miss X was Cassidy’s fiance, 
was not made recklessly, for the photo- 
grapher had it on the authority of Cassi- 
dy; whereas in Hulton and Co. v. Jones 
the writer of the paragraph was reck- 
less, for he neither knew nor cared whe- 
ther there was such a person as Artemus 
Jones. The element of recklessness, from 
which the element of intention was in- 
ferred in 1910 AC 20 was absent in (1929) 
2 KB 331. In the second place. the state- 
ment in 1910 AC 20 was on its face a 
defamatory statement, whereas the state- 
ment in (1929) 2 KB 331 was not on its 
face a defamatory statement, and was not 
known. to the paper to be defamatory. On 
these grounds, I submit that the case of 
(1929) 2 KB 331 was wrongly decided, 
because the true ratio decidendi of 1910 
AC 20 was mistaken, It may perhaps 
be added that, though it is eminently 
desirable. on grounds of public policy, to 
discourage newspapers from making obvi- 
ously defamatory statements about ficti-< 
tious persons, which may well be taken 
to refer to existing persons, by placing 
upon the newspaper the duty of making 
it known to all the world that these 
statements are fiction and not news; yet 
it would seem to place an impossible 
burden upon them if, before publishing 
an apparently innocent statement, they 
were obliged to satisfy themselves that 
there is no one in the whole world who 
can put a defamatory meaning upon it’, 
(1930) 46 LQR pp. 134-135). 

According to Dr, C. K. Allan:— 


“In the peculiar facts of 1910 AC 20 
facts which at several points show that 
the defendants certainly ought to have 
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known of the existence of the real 
Artemus Jones the decision was no doub# 
sound justice, apart from its soundness 
in law. which it is not open to us to 
question”. (1930-46 LQR p. 156). 

It is in view of these peculiar features 


and serious consequences that the learn- 


ed Editor of Salmond’s Law of Torts, 10th 
Fdn. (W. T. S. Stallybrass) stated the 
position as follows:. (at pp, 386-387): 

“Hulton v. Jones added, to use to the 
words of Goddard, L. J. ‘a terror to 
authorship’ That terror has been intensi- 
fied many times by the decisions of the 
court of appeal in Cassidy’s case, (1929) 
2 KB 331; Newstead’s case, (1940) 1 KB 
377 and Hough’s case. It is open to the 
House of Lords to overrule these three 
decisions, and probably, to put a new in- 
terpretation upon 1910 AC 20. It is im~ 
portant that the law should not encourage 
Shield over irresponsible 
journalism, but. as the authorities stand 
today, the path is indeed hard for writers 
of fiction and ior the editors and pro- 
prietors of newspapers. The present 
state of the law undoubtedly provides a 
temptation to speculative and ‘gold-~ 
digging’ litigation”. 

8. Very naturally the principles 
laid down in these cases were considered 
by the academic as well as practising 
lawyers and the .editors, printers and 
publishers of newspapers and other jour- 
nals and fiction-writers as unjust. Thaf 
led to the constitution of a Committee to 
“consider the Law of Defamation and to 
report on the changes in the existing law, 
practice and procedure relating to the 
matter which are desirable’, and the 
Committee submitted its report in 1948. 
Some of the recommendations of that 
Committee headed by Lord Porter have 
cet pr enentes in the Defamation Act 
of 1952, 


9. Mr. Vanamamalai, learned 
counsel for the appellants, contended that 
the decision in 1910 AC 20 cannot be ap- 
plied to Indian conditions and it has 
been so held by this court in 32 Mad LJ 
392 = (AIR 1918 Mad 700) referred to 
by me already. Before ïI refer to the 
same, I would like to draw attention to 
three special features with regard to the 
decision of the House of Lords in 1910 
AC 20. The first feature is, the judgment 
of the House of Lords was an unreserved 
one, said to be a rare thing today for the 
House of Lords. Whether a judgment is 
an unreserved one or reserved and sub= 
sequently delivered may not have much 
relevancy or significance with regard to 
the law it lays down. but nonetheless, 
some text book writers and authors in 
England have taken the view that the 
decision of the House of Lords in that 
case being an unreserved one will not 
carry the same weight as- qa judgment 
which has been delivered after it having 
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been reserved. The second feature is, in 
that case a named individual was men- 
tioned and the plaintiff who instituted 
the suit was a person bearing that name. 
Thirdly, in that case even tnough the 
writer of the article as well as the edicor 
of the newspaper were under the impr2s- 
Sion that Artemus Jones was an imazi- 
nary name, the plaintiff who was hav-ng 
the name Artemus Jones was known to 
the publishers of the newspaper, he hav- 
ing contributed to their paper for nearly 
a period of twelve years. This has been 
emphasised by Mr. C .K. Allen also. Th=se 
features are brought out in the follcw- 
ing footnote occurring in Salmond on the 
Law of Torts. 14th Edn, at page 202 — 
edited by R. F. V. Henston:— 


“There is some evidence that the 
decision may have been based on the 
recklessness or even spite of the defend- 
ants. Stallybrass always said that his 
was the opinion of Lord Hewart, who 
was counsel for the plaintiff at all three 
stages of the trial. The plaintiff had been 
a contributor to the defendants’ paper for 
twelve years and his name was well 
known in their office, although not to the 
actual writer of the article. The marag- 
ing director admitted in cross-exammna- 
tion that he had read the article in proof 
and thought at first reading that it re- 
ferred to the plaintiff. See 10th Ed. 
page 377 n (x) and letters to the Specta- 
tor of November 5 and 12, 1948, from 
Lady Artemus Jones and Dr. C. K. Alen. 
Lord Uthwatt told the present editor shat 
after Hulton v. Jones the House of Lords 
had made it a rule of practice never to 
deliver an unreserved judgment——thcaugh 
there is at least one reported excertion 
to this”. | 
The passage in the 10th Edition of Sal- 
mond’s Law of Torts, (edited by W. T. S. 
Stallybrass) to which reference has been 
made in the above note is as follows: 

“In earlier editions (9th Edn.) Sec- 
tion 106 (3), it was submitted that the 
true ratio decidendi of this case was that 
the defendant is liable if he has been 
reckless in publishing the defamstory 
statement. In 1910 AC 20. the plaintiff 
was in fact well known in the office of 
the defendants and had done work for 
them. The actual writer of the article 
and the editor of the paper in which it 
appeared had no knowledge of the p-ain- 
tiffs existence, and no proceedings were 
taken against them. Lord Hewart who 
was counsel for the plaintiff at all three 
stages of the trial) often told the etitor 
of this book that this was the founda- 
tion of the House of Lord’s decision. He 
presumably directed the jury in accord- 
ance with this view in Canning v, Wiliam 
Collins and Co., 1938-186 LT Jo 40. But 
the court of appeal in 1940-1 KE 377 
rejected this interpretation, and G-eene 
M. R. said (at page 388) that the law 
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was well settled and could only be alter- 
ed by legislation. But it is submitted 
that it is still open to the House of Lords 
to adopt the less severe interpretation of 
the decision in question.” 


These features may. in One sense, confine 
the decision of the House of Lords to 
the facts of that case. 


10. But apart from the above- 
mentioned special features, there is a 
very real and weighty reason why that 
decision should not be applied to the cir- 
cumstances and conditions in this country. 
The law of defamation as part of the 
law of torts as applied and enforced under 
the common law of England is applied 
to this country only on the basis of jus- 
tice, equity and good conscience. There 
is no statutory law compelling the courts 
of this country to apply the English prin- 
ciples and decisions on these matters and 


those principles and decisions are follow- 


ed only so far as they are found to be in 
accordance with justice, equity and good 
conscience. In Secretary of State v. 
Rukhminibai, ATR 1937 Nag 354 Pollock, 

J. pointed out:— ~ 


‘It is to be noted that Section 6 
Central Provinces Laws Act of 1875 pre- 
scribes that the Court should act accord- 
ing to justice, equity and good conscience, 
not that it should act according to the 
rules of English law; it is also to be 
moted that the Privy Council has merely 
stated that the courts in this country 
should ordinarily be guided by the rules 
of English law if applicable to Indian 
society and circumstances; their Lord= 
ships did not state that the rules of 
English law must be invariably applied”, 


11. In 32 Mad LJ 392 = (AIR 
1918 Mad. 700) already referred to, 
Sadasiva Aiyar, J. after referring to the 
decision of the House of Lords in 1910 
AC 20 stated:— 


“Supposing that the English law as 
developed by English precedents is to that 
effect, I do not see why the Indian law 
should follow suit unless the doctrine is 
in conscnance with justice, equity and 
good conscience, I am strongly of opinion 
that the dissenting opinion of Lord Justice 
Fletcher Moulton on the question (an 
opinion which was expressed in the same 
case when it was before the Court of 
appeal) (see 1909-2 KB 444 at p. 458) is 
much more in consonance with justice 
and equity than the law, as now settled 
in England on this point”. 

This is an authority for holding, at any 
rate as far as this Court is concerned, 
that the dissenting opinion of Fletcher 
Moulton, L. J. is more in accordance with 
Justice, equity and good conscience than 
the rule as laid down by the majority 
in the court of appeal and by ‘the House 
of Lords. Therefore, I am clearly of the 
opinion that the courts below erred in 
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coming to the conclusion that the rule 
laid down by the House of Lords in 1910 
AC 20 is strictly applicable to this coun- 
ity and they are entitled to follow the 
same, on the ground that it is in accord- 
ence with justice. equity and good con- 
science. Apart from this aspect of. the 
matter, there is one other consideration 
which is more conclusive in this behalf. 
As I have pointed out already, the deci- 
sions of the courts following 1910 AC 20 
gave rise to certain criticism that that 
decision interfered with the freedom of 
the press and freedom of fiction writers 
and imposed an unbearable burden on 
them and that led to the constitution of 
a Committee to suggest modifications with 
regard to the law of defamation and hav- 
ing regard to the recommendations of 
Lord Porters Committee, the Defama- 
tion Act, 1952 was enacted. Section 4 
of that Act deals with unintentional de- 
famation. The provisions of this section 
have been summarised thus by S. Rama- 
swami Iyer in his Law of Torts—6th 
Edition at page 210:— 


_ "A publisher of words alleged to be 
defamatory of another cannot be sued if 
he published them ‘innocently’ and if he 
follows the prescribed procedure. Words 
shall be treated as having been publish- 
ed ‘innocently’, if either of two condi- 
tions are satisfied, first, he did not intend 
to publish them of and concerning the 
party aggrieved and did not know of cir- 
cumstances by virtue of which they might 
be understood to refer to him. or second, 
the words are not defamatory on the face 
of them and he did not know of circum- 
stances by virtue of which they might 
be understood to be defamatory of that 
person; and in either case. the publisher 
exercised all reasonable care in relation 
to the publication. The word ‘publisher’ 
includes his servant or agent who was 
concerned with the contents of the publi- 
cation. If the words were published ‘in- 
nocently’ the publisher may make an 
offer of amends accompanied by an affi- 
davit specifying the facts which show 
that the words were so published. The 
offer would be to publish or join in the 
publication of a suitable correction to the 
words complained of. and a suitable 
apology to the party aggrieved. and when 
copies of a document or record contain- 
ng the words have been distributed by 
or with the knowledge of the person mak- 
ing the offer, to take such steps as are 
reasonably practicable on his’ part for 
notifying persons to whom copies -have 
been distributed that the words are 
‘alleged to be defamatory: of the party 
agerieved. The High’ Court is given 
power to determine any question in dis- 
pute regarding the steps to be taken in 

Iment of the offer as accepted and to 
order the person making the offer to pay 
fo the party aggrieved costs on an in- 


A. J. R. 


demnity basis and any expenses reason- 


ably incurred in consequence of the pub- 
lication. If the offer is not accepted by 
the party aggrieved, then it shall be a 
defence in any. proceedings by him that 
the words were published innocently and 
an offer was made- as soon as practicable 
after notice ofthe words being defama- 
tory, and if the publication of the words 
of which the defendant was not author, 
they were written by the author with- 
out malice”, 


It is clear- that ‘Section 4 of the Defama-. 


tion Act, 1952, was intended to override 
the rigour of the law as laid down by the 
House of Lords in 1910 AC 20 and to 
provide for a remedy to a person whose 
publication had! been unintentional. 


12. ‘The 'relevancy of this provi-- 


sion to the present case is this. As I 
have pointed out already, by Ex. B-1 (a), 
the appellants have published a correc- 
tion stating that the news item did not 
refer to the respondent herein. During 
the course of his evidence, the respond- 
ent stated that ino apology. was tendered 
to him. In my opinion, the question of 
apology is not material in this particular 
ease, since the appellant did not refer -to 
the respondent at all in the news item 
and according to the respondent only the 
friends who knew him and who have read 
the news item were of the opinion that 
it referred to him. Further, there is the 
evidence of P, W., 1 who claimed that he 
had not seen Ex, B-1 (a) and who has 
Stated that had Dinamalar published that 
the news item did not relate to the plain- 


tiff, he would have believed that 
it did not relate to the plaintiff 
and it referred ito somebody else. This 


is a very relevent circumstance for con- 
sidering the question whether the appel- 
lants are liable at all. It is in view of 
this provision contained in Section 4 of 
the Defamation Act, 1952. Harry Street, 
on the Law of Torts 3rd Edn. at p. 307 
has stated:— 


“Has Section 4 of the Defamation 
Act. 1952. now  overriden these cases? 
That section certainly covers instances 
where the statements were not known to 
be defamatory, or where ‘the publisher 
did’ not intend to publish them of and 
concerning that other person. and did not 
know of circumstances by virtue of which 
they might be: understood to refer to 
him’. It will be recalled, however, that 
the section applies only where the de- 
fendant proves that neither he nor his 
servants or agents have failed to take 
all reasonable care. Thus, failure by 
movelist Antonia ‘White to consult ‘Spot- 
light’? deprived her of the defence when 
she included an. actress named J une 
Sylvaine (the plaintiff's stage name) in 
her book. (Ross v. Hopkinson 1956 Times 
October 16th). It is submitted that on 
facts like those of O Hulton v. Jones and 
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Newsstead v. London Express Newspapers 
Ltd.. the section could not apply because 
all reasonable care had-not been taken. 
The position, therefore, is that there is 
no binding authority at common lew for 
the proposition that a publisher, who 
could not possibly have known that the 
statement referred to the plaintiff is 
answerable — in any event, in such zir- 
cumstances the Act affords a defence of 
offer of amends”. 

13. Against the background of this 
legal position, the question for considera- 
tion is, whether the courts below were 
right in awarding damages in favour of 
the respondent herein, relying upon the 
decision of the House of Lords in -910 
AC 20. For two reasons, in my opirion, 
the courts below were in error in hold- 
ing the respondent liable for the dameges. 
In the first place, as I have pointed out 
already, as far as this court is concern- 
ed, it has taken the view in 32 Mac LJ 
392 = (ATR 1918 Mad 700) that the dis~ 
senting opinion of Fletcher Moulton, L, d. 
in the court of appeal was in accordance 
with justice,- equity and good consciance 
and not the rules laid down by the majo- 
rity of the Court of appeal and the House 
of Lords on appeal, The second reason 
is, even assuming that the English rin- 
ciple of Jaw, as it is in existence, is 
automatically applicable to the Irdian 
conditions, still by the time this case 
came to be decided, even the Enzlish 
law has been altered by Section 4 o: the 
Defamation Act, 1952. and therefore on 
this basis, it is the law as it stood after 
modification by Section 4 of the Defama- 
tion Act, 1952 that should have beer ap- 
plied to the present case and not the law 
as laid down by the House of Lords in 
1910 AC 20. As I have pointed ouz al- 
ready, the trial court came to the conclu- 
sion that the appellants did not Enow 
of the existence of the respondent h=rein 
and the respondent as P. W. 6 admitted 
that he had no connection with the ap- 
pellants. The explanation of the apel- 
lants was that they published the news 
item as they got it from the correspond 
ent in Ceylon by name Thambithkorai. 
Even though they have failed to prove 
the truth of the news item with refer- 
ence to any particular individual. the case 
of the appellants that they publishej the 
news on the basis of a communication 
received by them from their correspond- 
ent in Colombo .was not disbelieved by 
either of the courts below. Under these 
circumstances, I am clearly of the orinion 
that this is a case in which, look2d at 
from any point of view, the appellants 
should not have been made lakie in 
damages at all. 


14. Though the amount involved is 
small one, since the parties have been 
fighting to establish their-respective posi- 
tions, in view of the conclusion I have 
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come to, I have no other alternative buf 
to allow the second appeal and dismiss 
the suit instituted by the responden® 
herein. Having regard to the circum~ 
stances of this case, it is only proper that 
the parties should be directed to bear 
‘their respective costs throughout. No 


leave, 
Appeal allowed, 
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D. Lohiah Chetty, Appellant v. The 
M. P. H. J. S. Nidhi or the Permanent? 
General Benefit Fund Ltd., Respondent. 
Second Appeal No, 1539 of 1970, Dj- 
5-8-1971 against decree of City Civil J. 
ed (Principal, J.) in A. 5. No. 415 of 
Negotiable Instruments Act (1881), 
. 4 — Pronote providing for payment of 
interest at rate mentioned or at rate which 
may be fixed by creditor — Borrower is 
liable to pay at enhanced rate fixed by 
creditor — Sections 79 and 80 not ap- 
plicable — Agreement to pay enchanced 
rate not void under S, 29, Contract Act 
— (X-Ref:—— Contract Act S. 29; Negoti- 
able Instruments Act Ss. 79 and 80). 


Where the borrower borrowed sums 
on the pledge of jewels and under the 
pronote executed for the borrowing 
agreed to pay interest at the rate men« 
tioned or such rate as may be fixed by the 
creditor from time to time, the borrower 
is liable to pay interest at enhanced rate 
fixed by the creditor and Sections 79 and 
80 are not attracted. Even assuming that 
the pronote cannot be enforced on the 
ground of indefiniteness as to the rate of 
interest, the creditor can still enforce the 
same as an agreement and exercise his 
Such 
agreement to pay enhanced rate of in~ 
terest which may be fixed by the credi- 
tor would not be void for uncertainty 
under Section 29, Contract Act. (1907) 
17 Mad LJ 296 & AIR 1941 Nag 271 & 
AIR 1960 Raj 20, Dist. (Paras 6, 7) 
Cases Referred: Chronological Paras 
AIR 1960 Raj 20 = 1959 Raj LW 

hte Raghunath Prasad v. Mangi- 


al 6 
AIR 1941 Nag 271 = 1941 Nag LJ 

388, Gopal v. Achut Sadashiv 6 
(1907) 17 Mad LJ 296, Fathuma 

Bivi v. Hanumantha Rao 6 


S. Gopalkrishan, for Appellant; M. V. 
Gopalratnam, for Respondent. 

JUDGMENT :— The appellant here- 
in borrowed a sum of Rs. 2,510 on vari« 
ous occasions from the respondent Nidhi 
on pledge of certain jewels, after ex 
ecuting promissory notes. Exs, B-1 to 
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B.6 are six of the promissory notes ex- 
ecuted by him. On the first two loans 
borrowed in the year 1954 and 1955 the 
rate of interest mentioned was 6; per 
cent per annum and on the rest 6% per 
cent per annum, However, under the 
promissory notes executed by the appel- 
lant for the various borrowings, he had 
agreed to pay interest at the rate men- 
tioned therein “or such other rate as 
may, from time to time, be fixed by the 
directors of the said Nidhi and notified 
by them at the office of the said Nidhi.” 
Relying on this clause, the respondent 
Nidhi demanded interest at the rate of 
104 per cent per annum es and from l-7- 
1966 but the appellant refused to pay 
interest at the enhanced rate. In view 
of the appellant’s attitude the respon 
dent brought the pledged jewels to sale 
on 10-3-1968. With a view to avert that 
sale, the appellant filed O. S. 800 of 1968 
on the file of the City Civil Court, Mad- 
ras, out of which this second appeal ari- 
ses, for a declaration that he is Hable 
to pay interest only at the rate of 6} 
per cent per annum on the first two 
loans and at 6% per cent per annum on 
the remaining loans, and for an injunc- 
tion restraining the defendant Nidhi from 
bringing the pledged jewels to sale . 

2. The respondent resisted the suit 
contending that the appellant is a share- 
holder of the Nidhi, that the loans were 
advanced by the Nidhi as per the Arti- 
cles of Association which are binding on 
the appellant, that the Articles of As- 
sociation of the Nidhi empowered the 
Board of directors to fix the rate of inte- 
rest from time to time on the loans ad- 
vanced by the Nidhi, that the appellant 


having expressly agreed to pay interest on’ 


the said loans at such rate as may from 
time to time be fixed by the Board of 
directors of the Nidhi, he is bound by 
the fixation of the rate of interest by 
the Board of Directors with effect from 
ist July 1966, and that the Nidhi is en- 
titled to bring the pledged jewels to 
sale in enforcement of its right as pled- 
gee. 

3. The trial court as well as the 
fower appellate court upheld the right 
of the respondent Nidhi to collect inte- 
rest at 104 per cent, per annum on the 
basis of the resolution of the Board of 
directors and the appellant is aggrieved 
against the said decision of the courts 
below. ` 

4. Thus, the only question that 
has to be considered in this second ap- 
peal is whether the enhancement of the 
rate of interest by the respondent on 
the borrowings made by the appellant 
on the pledge of the jewels from Ist July 
1966 is valid and enforceable. 

5. All the borrowings are covered 
by promissory notes and six of the pro- 
missory notes have been filed into court, 


A. I. Re 


They are in printed forms. As the ques- 
tion involved has to be decided with 
reference to the recitals in the promis- 
sory notes, it is better to extract one_of 
them. Ex.B-1 promissory note is as 


follows :— 
*S. L. No. M. 2839 . Madras 11-6-1969 
Rs, 75/-. On demand I promise to 
pay the Madras Pursawalkam Hindu 
Janopakara Saswatha Nidhi or the Per- 
manent General Benefit Fund Lid. or 
order for value received, the sum of Rs. 
seventy five only together with interest 
thereon at 6% per cent per annum or such 
other rate as may. from time to time be 
fixed by the directors of the said Nidhi 
and notified by them at the office of the 
said Nidhi.” 
The appellant contends that his liability 
is to pay interest only at 6% per cent per 
annum under the above promissory note, 
while the respondent contends that it is 
entitled to charge interest at a higher 
rate in view of the alternative provision 
empowering the directors to fix a higher 
rate of interest. The learned counsel for 
the appellant submits that. notwithstand- 
ing the alternative provision for en- 
hanced rate of interest, the respondent 
cannot unilaterally fix an enhanced rate 
of interest, and that the alternative pro- 
vision will have to be taken as invalid 
as there is neither consensus ad idem 
between the two contracting parties, 
nor mutuality as one contracting party 
has been given the right to unilaterally 
fix an enhanced rate of interest. The 
learned counsel also contends that if the 
alternative provision is allowed to ope- 
tate, the document Ex, B-2 will cease 
to be a promissory note as defined in 
Section 4 of the Negotiable Instruments 
Act which refers to an unconditional 
undertaking to pay a certain sum of 
money. According to the learned coun- 
sel if the alternative provision is to ope- 
rate the liability on the promissory note 
will not -be certain and that, therefore, 
it cannot be enforced as a promissory 


` note, 


6. Before dealing with the said 
contentions put forward by the learned 
counsel it is necessary to find out the 
powers of the Directors under the Arti- 
cles of Association. Ex. B-7. It is seen 
that Art. 75 specifically empowers the 
directors to charge interest at. such rate 
as may be determined by them from 
time to time on the special loans ad~- 
vanced by the Nidhi. The loans in ques~ 
tion are admittedly special loans com- 
ing within the purview of Art. 75. This 
power of the directors to enhance inte~ 
rest on the said loans has also been re- 
copnised and agreed to by the appellant 
in the promissory notes executed by him. 
The appellant has specifically agreed to 
pay the rate of interest mentioned in 
the promissory note or such other inte- 
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rest as the Board of directors may from 
time to time fix and notify. In view ef 
this the alternative provision under which 


the appellant has agreed to pay such raze 
of interest as the directors may fix ar 

notify, the appellant may not be right .n 
saying that he is liable to pay interest 
only at the specific rate mentioned -n 
the promissory note. The learned coun- 
sel refers to the decision in Fathurma 
Bibi v. Hanumantha Rao, (1907) 17 Mad 
LJ 296. in support of his contention that 
a particular rate of interest having been 
mentioned in the promissory notes it is 
only that rate that has to be charged amd 
mot any rate unilaterally fixed by the 
Board of directors and that where it is 
mot possible to find out the rate of inte- 
rest definitely, Section 80 of the Nego- 
tiable Instruments Act should come irto 
play. In the above case Benson and Wal- 
lis, JJ. had expressed the view tkat 
where a promissory note is silent as to 
the rate of interest, oral evidence is rot 
admissible in proof of a contamporar.e- 
ous agreement to pay a certain rate of 
interest; but in such cases interest at 
the rate of 6 per cent should be awarded 
under Section 80 of the Negotiable Instru- 
ments Act. In Gopal v. Achut Sadashiv, 
AIR 1941 Nag 271, it was held that where 
@ promissory note is silent as to inter2st 
évidence is not admissible to prove a 
contemporary oral agreement to pay a 
certain rate of interest under S. 92 of 
the Evidence Act and that if that is the 
case where the document is silent as to 
the rate of interest a fortiori evidence 
is not admissible in a case where he 
document mentions a rate of interest to 
prove that the rate was different from 
that mentioned in the document. In 
Raghunath Prasad v. Mangilal, AIR 1360 
Raj 20 the court had to consider woe- 
ther a document which contains a pro- 
mie to pay a sum of money with irte- 
rest but does not specify the rate of irte- 
rest is a promissory note within the 
meaning of Section 2 (22) of the Stamp 
Act and it was held that it is not a pro- 
missory note as the sum payable under 
it is not certain as required under & 4 
of the Negotiable Instruments Act and 
as there is vagueness in the document 
and extraneous evidence has to be _m- 
ported for construing the document on 
the question of interest. I am not eble 
to see how these decisions are of any 
assistance to the appellant. In all these 
cases the rate of interest was not men- 
tioned and on the contemporaneous agree- 
ments oral evidence on the rate of inte- 
rest was sought to be relied on, and the 
courts held that contemporaneous oral 
agreement as to the rate of interest is 
mot admissible in evidence under S. 92 
of the Evidence Act. In the last of the 
cases above referred to. it was also held 
that as the rate of interest has not keen 
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specifically mentioned and the amoun 
due under the promissory note being un- 
certain, the document will not fall under 
the definition of “promissory note”. I 
am of the view that neither Section 79 
nor Section 80 of the Negotiable Instru- 
ments Act will stand attracted to the 
facts of the present case. Section 79 of 
the Negotiable Instruments Act states 
that when interest at a specified rate is 
expressly made payable on a promis- 
sory note, interest shall be calculated at 
the rate specified, on the amount of the 
principal money and Section 80 provides 
that where no interest was specified in 
the instrument, interest shall. notwith- 
standing any agreement relating to inte- 
rest between the parties to the instru- 
ment, be calculated at the rate of 6 per 
cent. per ennum. In the case on hand not 
only a specified rate of interest is men- 
tioned but the parties have provided for 
enhanced interest in certain circumst- 
ances. Therefore it is not possible to 
bring the case either under Section 79 or 
under Sec. 80 of the Negotiable Instru- 
ments Act. Even if the appellant’s con- 
tention that in view of the indefiniteness 
as to the rate of interest payable on the 
promissory notes they cannot be enforced 
as promissory notes is accepted on the 
basis of the decision in Raghunath Prasad 
v. Mangilal, AIR 1960 Raj 20 it will not 
help the appellant as the respondent can 
still enforce the same as an agreement and 
exercise its rights as a pledgee of the 
jewels. The respondent can always en- 
force the pledge and recover the amounts 
due under Exs. B-1 to B-6 treating them 
as agreements or bonds. Hence I am not 
in a position to agree with the. ap- 
pellant that the documents Exs. B-1 to 
B-6 have to be considered, ignoring the 
alternative provisions for enhancement of 
interest contained therein. 


de The learned counsel then con- 
tends that even if Exs. B-1 to B-6 are 
treated as agreements providing for an 
enhanced rate of interest in certain 
events, they should be held to be void 
for uncertainty under Section 29 of the 
Indian Contract Act. I am not inclined 
to agree with that contention. Sec. 29 
states that agreements, the mean- 
ing of which is not certain or capable 
of being made certain are void. But in 
this case Exs. B-1 to B-6 are certain and 
there is no ambiguity about the rate of 
interest. If the directors of the respon- 
dent Nidhi did not exercise their power, 
the rate of interest payable is certain 
and definite heving been mentioned in 
the instruments themselves. If and when 
the directors enhance the rate of inte- 
rest as and from a particular date even 
then the rate of interest payable is cer- 
tain. Hence there is no question of the 
terms of the instrument being uncertain. 
A term in the contract of loan which 
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gives a party power to alter the rate of 
interest does not, in my opinion, render 
the contract uncertain and void under 
Section 29 of the Contract Act. Both the 
parties agreed that the rate of interest 
will stand varied at the instance of the 
directors and such a clause in the con- 
tract cannot be attacked on the basis 
that there was no consensus ad idem or 
that the whole agreement was void for 
uncertainty. “It is true, if the parties 
have no consensus ad idem with refer- 
ence to any essential term of the con- 
tract, there can be no binding contract at 
all. As both the parties had agreed to 
the alternative provisions for interest it 
cannot be said that there was no con- 
If the parties to a con- 





Qlustration (e) to Section 29 
of the Contract Act throws considerable 
light on the question whether Exs, B-1 
to B-6 are void for uncertainty. 
said illustration shows that thera can be 
a binding contract even if the price of 
the goods to be sold is not fixed under 
the contract but is regulated at later 
be fixed by a third 
this case, the appellant having specifical- 
agreed to pay interest at the rate to 
dbe fixed by the directors in future can- 
not resile from that agreement and say 
that he is bound to pay interest only at 
the rate mentioned in the earlier por- 
tion of the instrument without reference 
to the alternative provision. In any view 
of the matter it cannot be held that the 
decision of the courts below holding that 
the appellant is liable to pay interest at 
the rate fixed by the directors from ist 
July 1966-is erroneous. The second ap- 
peal therefore fails and is dismissed with 
costs. No leave, 


Appeal dismissed. 
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GANESAN, J. 
Thiruvalloor Pillai, Appellant v. 
Ramaswami Naidu and another, Respond~ 


ents. 

A. A. O. No. 113 of 1968. 
1971. against order of Sub. J., 
- D/- 26-9-1968. 


Civil P, C. (1908), S, 11, Expl, 4 ` moa 
Constructive res judicata — It applies to 
application of deceased judgment-deb- 
tor’s legal representative under S. 47 and 
O. 21, R. 58 against court-sale claiming 
independent title if he had had notice 
under O. 21, R. 66 as also of attachment 
of the property as belonging to judg- 
ment-debtor’s estate. .(X-Ref:— S. 
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D/- 8-7- 
Vellore, 


Thiruvalloor Pillai v. Ramaswami (Ganesan J.J 


A.I. E 


and O. 21, Rr. 24, 58 and 66). AIR 1924 
Mad 1 (FB), Explained. AIR 1935 Mad 
923 and AIR 1960 Mad 377 (FB) and AIR 


1969 SC 971, Distinguished. AIR 1945 
Mad 77, Referred. (Paras 4, 9 & 12) 
Cases Referred: Chronological Paras 


AIR 1969 SC 971 = (1969) 1 SCC 
718, S. P. Shah v. B., N. Singh 
AIR 1960 Andh Pra 631 = (1960) 1 

Andh WR 417, Raghava Reddi v. - 
Krishnayya 8 
AIR 1960 Mad 377 = (1960) 2 Mad 


iii 


LJ 30 (FB),. Mohanram v, Sund- 

araramier 1E 
AIR 1950 Mad 341 = 1949-2 Mad 

LJ 748, Adisesha Aiyar v. Pap- P 


pamal 
AIR 1945 Mad 77 = (1944) 2 Mad 
LJ 114, Soorianarayan v. Shen- 
bogathammal 7 
AIR 1935 Mad 923 = 1935 Mad WN 
785, Machamma v. Kanakamma LO 
AIR 1928 Mad 203 = 27 Mad LW 
20, Kaliaperumal Naidu v. Subra- 
mania Chettiar a 
AIR 1924 Mad 1 = ILR 46 Mad 768 
(FB), Chidambara v. saaasreeliiie ae 
6, 7, 
AIR 1918 Mad 1167 = ILR 40 Mad F 
1016, Subramania v. Rajeswara 9 


K. Parasaran and T. Vadivel, for Ap- 
pellant; N. C. Raghavachari and N, S. 
Varadachari. for Respondents. 

JUDGMENT :— The application E. A. 
No. 596 of 1965 in E. P. No. 593 of 1964 
in O. S. No. 324 of 1961 out of which this 
appeal arises was instituted by Thiruval- 
loor Pillai, the appellant herein, under 
Section 47 and Order 21, Rule 53. Civil 
P. C. for setting aside a court. auction 
sale held on 23-8-1965 under the follow- 
ing circumstances: 

The first respondent herein, Ramaə 
swami. Naidu, obtained a decree in O, S. 
No. 324 of 1961. the suit referred to 
above, on a promissory note against 
Kanakavalli Ammal the mother of the 
appellant and his three brothers on 17-8- 
1961. Kanakavalli Ammal died on 17-9- 
1961 and after her death the appellant 
herein and his three other brothers were 
impleaded as her legal representatives in 
E., A. 34L of 1962 in E, P. 208 of 1962 
after due notice to.them.- In the. first 
E. P. No, 208 of 1962 the property -in dis- 
pute was attached as belonging to the 
estate of the deceased Kanakavalli Ammal 
in the hands of the appellant and his 
brothers; but the execution petition was 
dismissed on 14-8-1962 as not pressed; 
but the attachment was kept alive for 
six months. In the second E. P. 598 of 
1962, the property in question among 
other properties which was under ai 
tachment was brought for sale and that 
petition was dismissed on 16-11-1963, for 
default on the part of the first respon 
dent-decreeholder due to his failure in 
not taking steps. 
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2. Later on E. P, No. 593 of 1954 
out of which the appeal arises was filed 
by the first respondent for attachment 
of the property in dispute as well as 
other items. The property was attached 
and notice under Order 21, Rule 66, C. P. 
Code was personally served on the gp- 
pellant and as he was absent he was set 
ex parte on 3-4-1965. On the adjourned 
date (6-5-1965) the terms of proclama- 
tion were settled and the property in 
dispute was ultimately sold in court arc- 
tion sale held on 23-8-1965 to the second 
respondent. 

3. The appellant has thereupon 
preferred the present application, E. A. 
No, 596 of 1965 under Section 47 and 
Order 21, Rule 58. C. P, Code for setting 
aside the sale. It is urged that Kanaka- 
valli Ammal had settled the property in 
dispute on the appellant and his three 
brothers giving them each an undiviced 
one-fourth share in the property. reserv- 
ing for herself only a life estate till ker 
death. Disagreeing with the learned Lis- 
trict Munsif the learned Additional Sub- 
ordinate Judge, Vellore, has held that 
the settlement deeds executed ky Kanaka- 
valli Ammal in favour of the appellant 
and his three brothers are true, velid 
and acted upon, that Kanakavalli Ammal 
had merely a life interest in the disput- 
ed property during her lifetime, that 
after her death the appellant and his 
brothers became entitled to a life ime- 
rest in the disputed property and tkat, 
on the date when execution of the Je- 
cree was sought after the death of che 
lady, the lady had no more interest in 
the property, and that the appellant and 
his brothers were having a life estate in 
the properties independently in tkeir 
own right. This finding is amply borne 
out by the evidence on record and I do 
not find any material whatsoever for in- 
terfering with the well-considered judg- 
ment of the learned Subordinate Jucge. 

4. The second major contention 
which requires closer scrutiny is based 
upon the doctrine of res judicata. I: is 
contended on behalf of the first rescon- 
dent decreeholder that the apvellant nad 
knowledge that the property was attech- 
ed and brought to sale as the property 
of the deceased in his hands, that he was 
bound to have set up his indepencent 
title at the stage of attachment and also 
on receipt of the notice under Order 21, 
Rule 66, C. P. Code and that. as he nad 
failed to do so in the earlier execucion 
proceedings. he is barred by the doctrine 
of res judicata from setting up his -itle 
in his application for setting aside the 
sale. There is clear evidence. and it is 
not challenged, that the property was 
attached as the asset of the deceasec in 
the hands of the appellant and his bro- 
thers in E. P. 208 of 1962 as well as 
E, P. 593 of 1964 after due notice to the 
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appellant; nor is it disputed that notice 
under Order 21, Rule 66 for settlement 
of the terms of the proclamation was 
personally served on the appellant in 
E. P. No. 593 of 1964 and that, as he was 
absent he was set ex parte on 29-6-1965. 
On these admitted facts I have no doubt 
in my mind that the appellant must fail 
in his application on the ground of con- 
structive res judicata. 

5. If the legal representative of 
the deceased decreeholder had not been 
served with a notice under Order 21, 
Rule 24, Civil P. C. and had been served 
only with a notice under Order 21, 
Rule 66 for the first time, there can be 
no doubt that the legal representative 
would be entitled to say that he had no 
notice thet the property was sought to 
be sold as that of the deceased judg- 
ment debtor and that he was not there- 
fore bound to set up his title at that 
Stage, 

6. In Chidambara v. Kandaswami, 
ILR 46 Mad 768 = (AIR 1924 Mad 1) (FB) 
a Full Bench of this court has observed— 

“Where there is nothing more than 
the non-attendance at the hearing of an 
application to settle the terms of a sale 
proclamation, the non-applicant cannot 
be taken to be estopped by the princi- 
ple of res judicata thereafter so as to 
prevent him from pleading that the pro- 
perty was not liable to attachment in 
execution by reason of that non-attend- 
ance.’ 

Schewabe, C. J. had observed (at page a 
that, as by a formal notice under O. 

R. 66, the legal representative was a 
asked to show cause as to anything and 
he had no intimation at all that the 
matter would be open to him to raise or 
that it would be discussed, under those 
circumstances, it is not possible to hold 
that his non-appearance on that occasion 
amounts to a decision against him that 
the property was the property of the 
judgment-debtor. 


7. In Soorianarayana v. Shen- 
bagathammal, AIR 1945 Mad 77. Kuppu- 
swami Aiyer, J. has, after referring to a 
Bench dezision of this court in Kaliaperu- 
mal Naicu v. Subramania Chettiar, AIR 
1928 Mad 203, and the decision of the 
Full Bench in AIR 1924 Mad 1 (FB) re- 
ferred to above, observed that the ques- 
tion whether, after the service of a notice 
under O, 21, R. 66 upon the judgment 
debtor, the fact that he did not attend 
the court at the hearing of the applica- 
tion to settle the terms of the sale pro- 
clamation can estop him from subse- 
quently disputing the liability of the 
property for being sold, depends on the 
particular circumstances of each case, 

8. The judgment in AIR 1924 Mad 
1 (ŒB) was followed by a Division Bench 
of the Andhra Pradesh High Court in 
Raghava Reddi v. Krishnayya, AIR 
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1960 Andh Pra 631, and Chandra Reddy 
C. J. has stated the law thus :— 


“The judgment-debtor cannot be re- 
quired to raise an objection as +o the 
saleability of the property in answer to 
a notice under Order 21, Rule 66 and 
the principle of constructive res judicata 
can have no application to a case where 
he had no notice of the point to be de- 
cided against him, namely. as to the lia- 
bility of the property to be sold. Fur- 
ther, the drawing up of proclamation of 
sale ig purely a ministerial or adminis- 
trative matter and no judicial determi- 
nation is involved in such a procedure. 
That being the position there is no scope 
for invoking the doctrine of res judicata.” 
The law is thus settled that. where the 
judgment debtor or his legal representa~ 
tive was served only with a notice under 
Order 21, Rule 66, Civil P. C., and noth- 
ing more is alleged, the principle of con- 
structive res judicata cannot be invoked 
for the purpose of defeating them from 
setting up their own title in subsequent 
proceedings. l 


9. The further question is whe- 
ther the principle of constructive res 
judicata can be guccessfully invoked in 
a case where the judgment debtor of the 
legal representative had notice of the 
execution and the attachment vroceed~ 
ings under Order 21, Rule 24 Civil P, C. 
It appears to me well settled that the 
doctrine can be successfully invoked in 
such cases. It must be remembered that 
Schewabe, C. J. had, while delivering 
judgment in Chidambaram’s case, AIR 
1924 Mad 1 (FB) taken care to say that 
the decision -in that case must ke taken 
to be confined to the particular facts of 
that case, that is to say, where the court 
had nothing more than the non-attend~ 
ance at the hearing of an application to 
settle the terms of a sale proclamation, 
the respondent cannot be taken to be 
estopped by the principle of res judicata 
thereafter in respect of the liability of 
the property to execution by reason of 
that non-attendance. It is also signifi~ 
cant that Ramesam, J., one of the learn- 
ed Judges who constituted the Full 
Bench, has quoted the following obser- 
vations made by a Bench of this court 
in Subramaniam v. Raja eswara, 
ILR 40 Mad 1016 = (AIR 1918 Mad 1167) 
and entirely agreed with the principle 
underlying those observations: 


“One principle seems to be clear, and 
that is, that. the party who is sought to 
be affected by the bar of res judicata 
should have notice of the point vwvhich is 
likely to be decided against him and 
should have an opportunity of putting 
forward his contentions against such a 
jJecision. In the present case no notice 
went to the respondents to show cause 

why they should not be brought on the 


L 
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record as the legal representatives of the 
deceased judgment debtor for the pur- 
pose of execution, They had no notice 
that any particular property was . going 
to be attached.. We must therefore over- 
ruled this plea.” 


The decision of Krishnaswami 
Nayudu J. in Adisesha Aiyar v. Pappam-< 
mal, AIR 1950 Mad 341 tacitly approves 
of this principle and in that case the 
decision went ‘against the plea only be- 
cause the properties which were sought 
to be attached; and sold in the previous 
E. P. were different from the properties 
in the subsequent application. 

„10. On behalf of the appellant 
serious reliance is placed upon the deci- 
Sion of Varadachariar, J, in Machamma 
v. Kanakamma, AIR 1935 Mad 923, 
where the learned Judge has observed 
at page 924— | 


“It is fairly well settled that when a 
person who has been impleaded as the 
L. R. of a defendant or a judgment deb- 
tor claims that! certain properties attach 
ed as the property of the judgment deb- 
tor are his own, his remedy is by an ap 
plication under Section 47 and not by, 
an application under Order 21, Rule 58.” 
On the strength of those observations, if 
is contended that it is not obligatory on 
the part of the legal representative who 
receives notice, of an attachment of a 
property as that of the deceased judg- 
ment debtor in execution of a decree 
against the judgment debtor to set up 
his own title and that it is open to him 
to allow the attachment and sale of the 
property without protest and to set up 
his title in an! independent application 
under Section 47, Civil P. C. The obser-~ 
vations made by the learned Judge musé 
be read in the context in which they 
Were made; and the facts set out in that 
judgment do not appear to sustain the 
appellant’s contention. In that case, as 
the judgment debtor died before execu~ 
tion was completed, his widow was add- 
ed as his legal 'representative; and when 
the creditor attached certain properties 
as belonging to the deceased husband, the 
widow filed an application both under 
section 47 and Order 21, Rule 58. C. P. 
Code. It does :not appear that she al- 


lowed the execution to continue and tha ` 


the attachment! was made without pro- 
test. On the other hand, it is clear that 
she had immediately filed an applica- 
tion under Section 47 and Order 21, 
Rule 58 to assert her own independent 
title in derogation of the rights of her 
deceased husband. I am therefore un= 
able to say that this decision lends any 
support to the appellant's contention. 


11. The decision of a Full Bench 
of this court in Mohanram v. Sundara- 
ramier, AIR 1950 Mad 377 (FB) is clear- 
ly distnguskabig on facts. In that case 
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the objection that the mortgaged rro- 
perty which was a service inam land 
was inalienable was not taken before the 
mortgage decree was passed and was 
raised only to the saleability for the frst 
time in the executing court; and the 
learned Judges held that there was no 
bar of a constructive res judicata as the 
alienation of service inam lands is pro- 
hibited on grounds of public policy either 
by statute or under the general law. Ad- 
mittedly the question of statutory pro- 
hibition or public policy is not invo-ved 
in this case. The decision of the Supr2me 
Court in S. P. Shah v. B. N. Singh, 1369- 
fi SCC 718 = (AIR 1969 SC 791) also can 
have no application to this case. That 
was a case of dismissal of the judgment 
debtor’s objection to the execution for 
default on the part of the judgment 
debtor; and it was held that the later 
application by the judgment debtor on 
the same grounds was not barred by the 
principles of reg judicata. The Supreme 
Court had observed that the plea must 
have been heard and finally decidec by 
the Court; but this is a case of construc- 
tive res judicata and the observations 
made by the Supreme Court are obvidus- 
ly inapplicable here, 


12. This is a clear case where the 
appellant was added as the legal repre- 
sentative of the  judgment-~debtor, his 
deceased mother, after due notice and 
where the property was attached in the 
earlier application E. P. N. 208 of 1962 
and also subsequently in E. P. No, 5£3 of 
1964 out of which the present appeal 
arises, also after due notice, and there is 
the additional fact that, due notice under 
Order 21, Rule 66 had also been served 
on the appellant before the sale was 
proclaimed and made; and it is not pre- 
tended that the sale notice did not dis- 
close the identity of the property pro- 
posed to be sold in the execution pro- 
ceedings. These facts clearly establish 
that the appellant brought on record as 
the legal representative of his deceased 
mother. had clear notice that the pro- 
perty in dispute was attached and brcught 
to sale as belonging to the estate o3 the 
judgment debtor, his deceased mether; 
and I have no doubt in my mind that 
the appellant was bound under these cir- 
cumstances to assert at that stage his title 
to the property sought to be attachec and 
sold. This is a clear case where the pro- 
visions of Explanation IV to Section 11, 
Civil P, C., are clearly attracted. 


13. In the result, the appeal fails 
and is dismissed; but, under the cirrum- 
stances, without costs. Leave granted, 


Appeal dismissed. 
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GOKULAKRISHNAN, J. 


S. Rathnam Naidu and another, Ap- 
pellants v. Kanni Ammal and others, Res« 
pondents. 


Second App. No, 1562 of 1965, DJ- 
3-10-1969 against decree of Addl. Sub, de 
Vellore, D/- 13-9-1969. 


T. P. Act (1882), S. 122 — Settlement 
deed — Undue influence — Burden of 
proof — (X-Ref:— Contract Act (1872), 
Ss. 16 and 19~A), 


Transfer of immoveable property 
without consideration by a widow having 
absolute interest in the property. Donor 
got settlement deed executed within few 
days after the widow was taken by him 
to Madras from her village. Deed of 
settlement challenged by the heirs after 
the death of the donor on the ground of 
undue influence exercised by the donee— 
Donee held must prove that deed was 
voluntary and without any undue influ- 
ence — Evidence showing that widow 
never had any independent advice in ex- 
ecuting settlement deed. Settlement deed 
held vitiated by undue influence. AIR 
1934 Cal 762 & AIR 1951 Him Pra 54 & 
(1886) ILR 13 Cal 545 & 1900-1 Ch 243 
& AIR 1929 PC 3 & 1961-2 Mad LJ 367, 
Rel. on; AIR 1934 PC 130, Distinguished. 

(Para 15): 

Cases Referred: Chronological Paras 
(1961) 2 Mad LJ 367 = 74 Mad 
LW 608, Mannankatti Ammal v. 


Vaiyapuri Udayar 13-A 
AIR 1951 Him Pra 54, Mt. Sewti 

v. Rattan ig 
AIR 1934 PC 130 = 61 Ind App 

224, Someshwar v. Tribhawan 15 
AIR 1934 Cal 762 = 59 Cal LJ 


387. Rash Behari Nasker v. Hari- 

pada Nasker 14 
AIR 1929 PC 3 = 56 Mad LJ 349, 

Inche Noriah v. Sk. Allie Bin 

Omer 12, 13, 14 
1901-1 Ch 243 = 69 LJ Ch 164, 

Powell v. Powell 


(1886) ILR 13 Cal 545 = 18 Ind 
App 144 (PC), Wajidkhan v. 
Evas Ali Khan 14 


N. R. Raghawachariar, for Appellants; 
P. C. Parthasarathi Iyengar, for Respond- 
ents. 

JUDGMENT:— Defendants 1 and 2 
are the appellants in this court. Plain- 
tiffs 1, 2. 3, 5, 6. 7, 8 and defendants 3, 4, 
5,6 and 7 are the respondents herein, The 
plaintifis and defendants 3 to 6 are the 
children of the sisters of Kishtappa 
Naidu. The said Kishtappa is the hus- 
band of Ammayee Ammal. After the 
death of Kishtappa, Ammayee Ammal has 
executed a settlement deed in favour of 
the first defendant in the suit. Ammavyee 
Ammal died on 12-1-1959. The second 
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defendant in the suit is the transferee 
for valuable consideration of the proper- 
ties settled upon. the first defendant by 
late Ammayee Ammal. 


2. The plaintiffs filed the suit for 
cancellation of the settlement deed dated 
12-11-1958 executed by Ammayee Ammal 
in favour of the first defendant and for 
possession of the suit properties on the 
ground of fraud and undue influence by 
the first defendant, 


3. The case of the plaintiffs is that 
the plaint schedule properties consisting 
of nine items of nanja and punja lands 
and item 10, house and site. in Arun- 
paruthy village are originally said to be- 
long to one Kishtappa Naidu. After his 
death, his only son, Perumal Naidu. also 
passed away, leaving one Ammayye 
Ammal his widowed mother, who was 
absolutely entitled to the properties. 
Plaintiffs 1 to 8 and defendants 3 to 6 are 
Ammayee Ammals husband’s | sister’s 
children. The seventh defendant is the 
cousin brother of Ammayee Ammal’s 
husband, with whom and with whose 
help Ammayee Ammal was living. The 
first defendant in the absence of the 
seventh defendant. from the village, 
managed to take away Ammayee Ammal 
to Madras, where he immediately took a 
settlement deed, Ex. B-l, fraudulently 
using his undue influence, and taking ad- 
vantage of her illness and old age. There 
was no delivery of possession in accord- 
ance with the settlement deed. 


4, The first defendant resisted the 
suit on the ground that Ammayee Ammal 
and the seventh defendant were not on 
talking terms. that he was assisting her 
in the management of the properties. that 
he was looking after her, that at her in- 
stance he came to the village and took 
her to Madras, where she executed the 
settlement deed Ex. B-1 in his favour, 
out of free will and volition, that he had 
sold the properties to the second defend- 
ant for good and valuable consideration 
under Ex. B-8, that he is an unnecessary 
party to this suit, that he had perform- 
ed the funeral of Ammayee Ammal, and 
that there was no fraud or undue in- 
fluence in the execution of the settlement 
deed. The second defendant pleads that 
he is a bona fide purchaser for value from 
the first defendant and adopted the 
allegations of the first defendant in other 
particulars. 


5. The defendants 3 to 6 in their 
separate written statements contended 
that they came to know of the averments 
later and that they are not liable for 
costs. They prayed that a decree should 
be passed in their favour also. 

6. The seventh ‘defendant. though 
appeared in person. did not file any writ- 
ten statement and allowed the suit to be 
proceeded ex parte against him. 


S. Rathnam Naidu v. Kanni Ammal 


A. I. R. 


a F The learned District Munsif 
upholding the contentions of the defend- 
ants, dismissed the. plaintiffs’ suit with 
costs. On appeal. the learned Subordi« 
nate Judge, Vellore, took up for con-~ 
sideration as to, (1) whether the settle. 
ment deed was brought about by fraud 
and ‘undue influence and as such whe- 
ther the settlement deed is liable to be set 
aside; (2) whether the second defendant 
is a bona fide purchaser for value and 
(3) as to whether the plaintiffs and de- 
fendants 3 to 6 are the reversioners to 
the estate of Ammayee Ammal and as 
such, whether they are entitled to pos-~ 
session. | 

8. After ` elaborately discussing 
both documentary and oral evidence on 
record, the learned Subordinate Judge 
came to the conclusion that the first de- 
fendant has not discharged his burden in 
proving that the settlement deed execut- 
ed by Ammayee Ammal was out of her 
free will and volition and as such the 
settlement deed Ex. B-1 dated 12-11-1958 
is void inasmuch as it has to be con- 
strued that the same has been executed 
owing to the undue influence exercised 
by the first defendant. The learned Sub- 
ordinate Judge hes also held that the 
second defendant is not the bona fide 
purchaser for value and that the plain- 
tiffs and defendarts 3 to 6 are the re 
versioners and they are entitled to pos- 
session of the suit properties. 

9, Against the judgment and 
decree of the learned Subordinate Judge, 
defendants 1 and 2 have preferred the 
present second appeal. 


10. The learned Counsel for the 
appellants submitted that the lower ap- 
pellate court has proceeded as to whe- 
ther there was ‘undue influence in ex- 
ecuting the settlement deed Ex, B-1 and 
as a matter of fect there was no such 
specific plea or issue with reference to 
undue influence. Secondly, he stated that 
the lower appellate court has wrongly 
placed the burden of proof upon the de- 
fendants in respect of proving the settle- 
ment deed. He stated that the lower ap- 
pellate court has ‘misunderstood the scope 
of Section 68 oi: the Evidence Act with 
reference to proof of a document requir- 
ed bv law to be;eitested when it is not 
specifically denied. Fourthly. he stated 
that several vitel aspects adverted to by 
the trial court in coming to the finding 
have not been considered by the lower 
ee court ini coming to the contrary 

ing. 


11. The facts as stated above by 
the appellants herein are that Ammayee 
Ammal was residing in her husband’s 
village and wrote: a letter to the first de- 
fendant to go over to her village and 
take her to Madras. Accordingly the 
first defendant went to the village and 
wanted to take 'her from the village. 
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When he was prevented from doing so 
by the children of Ammayee Ammal’s 
husband’s sisters, he was able to take 
Ammayee Ammal to Madras with the Lelp 
of the police in or about November 1358. 
Jt is in evidence that soon after she 
had been to Madras i.e.. on 12-11-1358, 
Ammayee Ammal has executed the pre- 
sent disputed document. On 12-1-1339, 
Ammayee Ammal died. Subsequent to 
her death, the first defendant hes 3old 
away the suit properties to the second 
defendant. Now, the dispute has arisen 
as to whether Ammayee Ammal’s hus- 
band’s sisters’ children are entitled to the 
suit properties and as to whether the 
settlement deed is void. It is not in dis- 
pute that in the absence of settlement 
deed, Ammayee Ammal’s husband’s sis- 
ters’ children are entitled to at the suit 
properties. 


12. With the above facts, I aave 
considered the submissions made by the 
learned counsel for the appellants. The 
plaint proceeds on the basis that the 
settlement deed is void on one or the 
other ground of undue influence, coercion 
or fraud, The trial court has also taken 
up the issue as to whether the settlement 
deed by Ammayee Ammal to the firsi de- 
fendant is true or is void and liable to 
be set aside for all or any of the ressons 
mentioned in the plaint. In paragraph 
16 of the trial court’s judgment, the trial 
court has stated that it has to find out 
as to whether the settlement deed is not 
a voluntary act of Ammayee Ammal, The 
trial court, after discussing the evicence 
on record and reading the decision in 
Inche Noria v. Sk. Allie Bin Omer, 56 
Mad LJ 349 = (AIR 1924 PC 3) has g:ated 
that it is not impressed with this ergu- 
ment because the first defendant can 
mever be said to have had control over 
the actions of Ammayee Ammal and that 
Ammayee Ammal has executed the settle- 
ment deed out of her free will and voli- 
tion. Hence the argument of the leerned 
counsel for the appellants that the plea 
of undue influence was not the issue be- 
fore the trial court cannot hold good, 


13. The learned counsel for the 
appellants stated that the lower appel- 
late court was wrong in placing the bur- 
den of proving the settlement deed upon 
the first defendant. The learned advo- 
cate for the respondents, Mr. Partnasa- 
rathi Iyengar. took me through the evi- 
dence and also various case laws or. this 
-aspect, Before discussing the case laws, 
it is better to understand as to how the 
settlement deed came to be executed. The 
first defendant has got the settlement 
deed executed within a few days after 
Ammayee Ammal was taken to Madras. 
There were two attestors to the sattle- 
ment deed and they have not been ex- 
amined on the ground that one is dead 


S. Rathnam Naidu v. Kanni Ammal 


[Prs. 11-13-A] Mad. 415 


and the other attestors whereabouts are 
not known. Hence, practically, the seribe 
is the only witness who can speak about 
the execution of the settlement deed. He 
states that the first defendant gave 
him the description of the property 
with reference to the prior docu- 
ments and that Ammayee Ammal was 
an old woman aged about 60 years. The 
lower appellate court disbelieved P. W. 3 
as a got up witness. It is clear from the 
evidence on record that except the first 
defendant, Ammayee Ammal never had 
any independent advice in executing the 
settlement deed. The Registrar who re~ 
gistered the settlement deed Ex. B-1 has 
not been examined in this case. The 
first defendant has mentioned in his evi- 
dence that Ammayee Ammal wrote a 
letter to him requesting him to go over 
to the village and take her. But that 
letter has not been produced by the first 
defendant. The first defendant stated 
that since the plaintiffs gave trouble he 
had to take Ammayee Ammal from the 


village with the help of Police. But the 
first defendant has not examined any 
police official to substantiate that 


Ammayee Ammal was willing to go over 
with him but for the obstruction given 
by the plaintiffs in the suit. It is also 
significant to note that the settlement 
deed mentions properties which have been 
already sold by ayee Ammal as pro- 
perties given by way of settlement to the 
first defendant. More than this. we have 
the evidence of the first defendant. who 
sold all the properties mentioned in the 
settlement deed to the second defendant. 
With this background, the learned advo-~ 
cate for the respondents, Mr. Parthasa~ 
rathi Atyangar, cited the decision in 56 
Mad LJ 349 = (AIR 1929 PC 3). In that 
case it has been held that— 


“Where the relations between the 
donor and donee have at or shortly before 
the execution of the gift been such as to 
raise a presumption that the donee had 
influence over the donor, the court sets 
aside the voluntary gift, unless it is pro- 
ved that in fact the gift was the spon~ 
taneous act of the donor acting under 
circumstances which enabled him to ex- 
ercise an independent will and which 
justifies the court in holding that the gift 
was the result of a free exercise of the 
donor’s will”, 

13-A. It has been further mention- 
ed in the above-said decision that— 

"I take it to be a well-established 
principle of this court that persons stand- 
ing a confidential relation towards others 
cannot entitle themselves to hold bene- 
fits which those others may have con- 
ferred upon them, unless they can show 
to the satisfaction of the court that the 
persons by whom the benefits have been 
conferred had competent and independent 
advice in conferring them”. 


416 Mad. ([Prs, 13-A~15] 


It has been further held in the above 
‘decision that 


“The burden lies on the recipient 
fo show that the donor had independent 
advice, or adopted the transaction after 
the influence ‘was removed, or some 
equivalent circumstances”, 

Finally, the learned Judges of the Privy 
Council observed— 


“It is necessary for the donee to 
prove that the gift was the result of the 
free exercise of independent will. The 
most obvious way to prove this is by 
establishing that the gift was made after 
the nature and effect of the transaction 
had been fully explained to the donor 
by some independent and qualified per- 
son so completely as to satisfy the court 
that the donor was acting independently 
of any influence from the donee and 
With the full appreciation of what he 
was doing and in cases where there are 
no other circumstances this may be the 
only means by which the donee can 
rebut the presumption.” 


The next case cited by Mr. Parthasarathi 
Aiyangar is Mannankatti Ammal v. Vai- 
yapri Udayar, 1961-2 Mad LJ 367. In 
this case our High Court has held that— 


“Normally it would be for the per- 
son who pleads undue influence to esta~ 
blish that fact. But where confidential 
relations exist between the parties, those 
standing in such relations are not entitled 
to hold benefit unless they can show 
that the party who has conferred the 
benefit had competent and independent 
advice, Where the relations between a 
donor and donee or settlor and settlee 
have at or shortly before the execution 
of the gift or settlement been such as to 
Yaise a presumption that the donee or 
settlee had influence over the donor or 
settlor, the court would set aside the 
voluntary gift or settlement unless it is 
proved to its satisfaction that in fact the 
gift or settlement was the spontaneous 
act of the donor or settlor acting under 
circumstances which enabled him to 
freely exercise his independent will and 
mind”. 

14. Veeraswami, J. (as he then 
was) took into consideration the fact that 
the settlement deed reserved nothing for 
the first defendant who had completely 
denuded himself of all his properties by 
executing the settlement deed. After 
elaborately discussing all these aspects, 
Veeraswami. J, (as he then was) held in 
that case that the donee has not proved 
the settlement deed and as such the 
settlement deed is void. The next case 
cited by Mr. Parthasarathi Iyengar is 
Waid Khan v. Ewas Ali Khan, (1886) 
TLR 13 Cal 545. In that case it has been 
held that— 


“This transaction was within the 
well-recognised principle that every onus 
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is thrown upon a person filling a fiduciary 
character towards another of showing 


conclusively that he has acted honestly, . 


and bona fide without influencing the 
oe who has acted independently of 


The next case cited by Mr. Parthasarathi 
Iyengar is 44 Mad LW Page 255 and the 
decision is also to the same effect. Then 
another case cited by the learned coun- 
ve is Powell v, Powell, 1900-1 Ch page 
observed that (pages 245 and 246):— 


“It has been for many years well 
settled that no one standing in a fidu- 
ciary relation to another can retain a 
gift made to him by that other, if the 
latter impeaches the gift within a rea~ 
sonable time, unless the donee can prove 
that the donor kad independent advice, 
or that the fiduciary relation had ceased 
for so long that the donor was under no 
control or influence whatever. The donee 
must show (and the onus is on him) that 
the donor either was emancipated. or was 
placed, by the possession of independent 
advice, in a position equivalent to eman~ 
cipation”’. 

In Rash Behari Nasker v. Haripada 
Nasker, AIR 1934 Cal 762, it has been 
laid down that 


“where the executant of a document 
had no opportunity to have it cancelled 
on the ground of undue influence, it is 
open to his representatives to raise the 
defence of undue influence”. 

The learned counsel Mr. Partha~ 
sarathi Iyengar also cited the decision 
Mt, Sewti v, Rattan, AIR 1951 Him Pra 
54 wherein it has been observed thai— 


“Now, there is no doubt that the ap- 
pellant is an old illiterate woman and 
that the respondent. her only living re- 
lation, has been living with her since the 
lifetime of her husband, It is clear there~ 
fore that the appellant was completely 
in the hands of the respondent. The re~ 
lationship existing between the parties 
was therefore sufficient to raise the pre- 
sumption that the deed in question had 
been obtained through undue influence 
which rendered the fraud possible, This 
presumption is strengthened all the more 
by the fact that the gift covers the entire 
property belonging to the appellant. That 
being so, it was incumbent upon the res- 
pondent to prove, in the words of the 
aforesaid ruling contained in Inche 
Noriah v. Shaik Allie, AIR 1929 PC 3, 
that the gift was the spontaneous act of 
the donor acting under circumstances 
which enabled her to exercise an inde- 
pendent will. This onus the respondent 
has failed to discharge”, 

15. After noting the conclusions 
arrived at in the decisions cited above 
and taking into consideration the facts 
of the present case, I have absolutely no 


In the above decision it has been ~ 


fr 
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hesitation in coming to the conclusion 
that the settlement deed Ex. B-1 has ben 
taken from Ammayee Ammal owing to 
the undue influence exercised by the first 
defendant. The learned counsel for the 
appellants Mr. Raghavachari cited the 
decision in Someshwar v. Tribhawan, AIR 
1934 PC 130. but agi peat 
solutely nothing to do with the facts 0 
the present case and I do not think ihat 
the same supports the view taken by Mr. 
Raghavachari. 


16. In the light of the conclusion 
I have arrived at and as stated I do not 
j that the points raised by Mr. 
Raghavachari as to the scope and efect 
of Section 68 of the Evidence Act vith 
reference to the proof of document re- 
quired by law to be attested when iz is 
not specifically denied, require any con- 
sideration. Further I do noi find that 
the lower appellate court has missed se- 
veral vital aspects adverted to by the 
trial court in coming to a finding con- 
trary to that of the trial court. The 
lower appellate court has considered all 
the relevant issues and has come to the 
conclusion that the settlement deed is vi- 
tiated by undue influence. In these zir- 
cumstances, I do not find any proind 
made out by the appellants herein to re- 
verse the well-considered judgment and 
decree of the lower appellate court. 
Hence, the present second appeal is Jis- 
missed with costs. No leave. 
Appeal dismissed, 
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R. Neelakantan, Petitioner v. The 
Collector of Chingleput at Kancheepuram 
and another, Respondents. 

Writ Petn. No. 3146 of 1971. D/- 
9-12-1971. 

(A) Mines and Minerals (Regulazion 
and Development) Act (1957), S. 16 — 
Rules under, R. 8 — Quarry lease — Fro- 
cedure for granting — When applies, 


The essential prerequisite for attract- 
ing the procedure under Rule 8 is thet a 
quarry should be in existence on the cate 
when the year for which lease is to be 
granted begins. If as a result of the re- 
port of the subordinates the Collector re- 
fuses to grant renewal on ground fhat 
there is no quarry at all, the procedure 
under Rule 8 is not attracted. (Pare 3) 


(B) Constitution of India, Art. 226 — 
Who can apply — Aggrieved person — 
Renewal of quarry lease for sand — Fer- 
son who has not shown any real intezest 
in taking lease till renewal was grarted 
to another is not aggrieved person and 
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cannot compel the High Court to act 
under Art. 226, (Para 5) 


(C) Constitution of India, Art. 226 — 
Mandamus to hold auction of right to 
quarry -—— Order granting renewal of 
lease already in existence — Mandamus 
eannot be isSued unless order in existence 
is removed from the record by appro- 
priate writ — In the circumstances of case 
High Court refused to issue alternative 
writ in exercise of its discretion. 

(Paras 6, 7) 

(D) Constitution of India, Art. 226 — 
Quasi-judicial tribunal — No inherent 
power to review its own orders. 


The power to review. even if it is 
assumed to be vested in quasi-judicial 
tribunals, is not an inherent power but 
is a creature of the statute or provision 
of law which enables them to re-deal 
with the original matters. 


Where the Collector on an incorrect 
report of his subordinate that there were 
no sand deposits refused to renew a 
quarry lease for sand, but on subsequent 
representation made by the applicant 
passed an order renewing the lease bas- 
ing his decision on a correct report of 
the true facts subsequently made, the 
case is one where the authority was 
merely correcting the error committed 
by him. The order renewing the lease 
was not in the nature of review and the 
principle of review stated above was not 
attracted, (Para 4) 
Cases Referred: Chronological Paras 
AIR 1970 SC 1273 = (1970) 1 

SCWR 491, Patel Narshi Thakershi 
v., Pradyumansinghii 


AIR 1961 Mad 180 = (1961) 2 Mad 


LJ 127 (FB). Swami Motor Trans- 
port v. Raman and Raman 

AIR 1954 SC 592 = 1955 SCR 305, 
Gurusami v. State of Mysore 

1901-2 KB 157 = 70 LJKB 636, 
Rex v. Groom; Ex Parte Cobbold 5 


K. K. Venugopal and J. Kanakaraj 
for Raj and Rai. for Petitioner; V. P. 
Raman and N. Dhinakar, for Respondents. 


ORDER :— The petitioner was run- 
ning a race with the second respondent 
from fasli 1379 till date to get a lease of 
the sand quarry right in S. Nos. 185 and 
363 of Vengathur and Putlur villages. 
From fasli 1379 the second respondent 
obtained a lease from the first respond- 
ent for a stated consideration, as rent. 
A third party filed a writ petition stating 
that an auction ought to have been held 
and that if an auction was so held. he 
would have bid for a higher amount than 
that offered by the second respondent. 
He failed both in the writ petition and 
in the appeal thereon. For fasli 1380 the 
second respondent secured a renewal of 
the lease. It was then that the petitioner 
intervened and sought to interdict such 
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renewal by filing an application for the 
grant. His request was rejected on the 
ground that for the fasli in question the 
lease had been granted in favour of the 
second respondent. The petitioner there- 
after came to this court under Art. 226 
of the Constitution, but was unsuccess- 
ful. Fash 1380 expired on 30-6-1971. 
On 15-1-1971, the second respondent filed 
a petition requesting for a further grant 
of the lease for fasli 1381. ‘The applica- 
tion was routed to the Tahsildar of the 
concerned firka for report. The Tahsil- 
dar reported that there was no scope for 
further quarrying in the area, since there 
was not sufficient sand in it. and it was 
on this ground that the application for 
renewal dated 15-1-1971 made by the 
second respondent for fasli 1381 was re- 
jected. The second respondént, however, 
was optimistic and he pursued the matter 
on his own and brought to the notice of 
the authorities that the quarry site did 
possess fresh deposits of sand and that 
there was scope for quarrying even dur- 
ing the current fasli. When the matter 
was referred back to the Tahsildar, Tiru- 
‘yellore. once over, he agreed with the 
second respondent. It was in that con- 
nection and in those circumstances that 
the representation made by the second 
respondent that he was entitled as of 
right to a renewal, as he had made such 
an application for the purpose within 
time, was accepted by the State acting 
through the Collector of the District. and 
the challenged order was passed. In the 
order of the Collector of Chingleput 
dated 20-9-1971, which is challenged, the 
Collector finds 
renewal which was well within time and 
which ought to have been considered in 
a manner known to law, was rejected on 
facts which were later found to be in- 
correct and that it was in those circum- 
stances that he granted renewal of the 
lease in favour of the second respond- 
ent. He also noted that the applicant’s 
case was that he had lost a sum of 
Rs. 15,000, due to court expenses and to 
the formation of road and that it would 
cause undue prejudice if the lease was 
mot renewed for the current fasli. The 
petitioner’s case is that at or about that 
time, when the lease for fasli 1330 came 
to an end, he enguired in the office of 
the first respondent and in the office of 
the local Tahsildar whether the right to 
quarry sand would again be leased out 
for fasli 1381 commencing from 1-7-1971. 
His case is that, on his oral approach, he 
was orally informed -that the right to 
quarry would neither be renewed nor a 
fresh lease granted to anybody nor an 
auction conducted therefor. This fact, 
however, is denied by the first respond- 
ent. He would state that the contention 
of the petitioner, that he was interested 
in applying for .the lease of the quarry. 
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and that he enquired about the availabi~ 
lity of the quarry, is not correct. It is 
not, however, necessary to take any notice 
of this factual representation contained 
In the affidavit in support of the writ 
petition, as the record does not bear out 
the same, and there is nothing in writing 
to corroborate that such efforts were taken 
or made by the petitioner, 


2. To continue the narrative, the 
first respondent passed the impugned 
order on 20-9-1971 renewing the lease 
in favour of the second respondent for 
fasli 1381, in the circumstances stated 
above. The first contention of Mr. Venu- 
gopal, the learned counsel for the peti~ 
tioner, is that the application for re 
newal having been dealt with at ohe point 
of time, to wit, on 4-6-1971, when the ap~. 
plication for renewal dated 15-1-1971 was 
rejected, there could be no fresh appraisal 
of the situation either at the instance of 
the second respondent or otherwise, since 
such action on the part of the first res- 
pondent, who is a quasi. judicial au~ 
thority to sanction such 
virtually amount to a review of the order 
made on 4-6-1971. The argument is prima 
facie attractive. It is undoubtedly clear 

t the power to review, even if it is 
assumed to be vested in quasi-judicial 
tribunals, is a creature of the statute or 
provision of law which enables them to 
Te-deal with the original matters. T£ 
cannot be assumed, if it is not so pro- 


“vided specifically or by necessary implix 


cation. But the question is whether in 
this case the order impugned should be 
deemed to be an order made in the nor« 
mal exercise of the powers of review 
as is ordinarily understood. The appli- 
cation for renewal was rejected on the 
score that there was no scope for fur- 
ther quarrying in the area as reported 
by the then Tahsildar, Trivellore, Fac« 
tually that was an incorrect appreciation 
of the facts and circumstances which pre 
vailed on site. The counter affidavit also 
discloses that this report, which was ob- 
viously incorrect, was not acted upon, 
since no possession of the quarry site 
was ever taken from the second respon 
dent. Therefcre, at the beginning of 
fasli 1381 there was no sand quarry to 


be leased out. according to the reporé 


originally made by the Tahsildar. > 


3. The ancillary contention in 
support of the main one that the chal« 
lenged order is in the nature of an order 
passed on review. is that the first Tes- 
pondent ought to have acted under R, 8 
of the rules framed under Section 16 of 
the Mines and Minerals (Regulation and 
Development) Act, 1957. Rule 8 deals 
with the lease of quarries to private per~ 
sons. The essential prerequisite there- 
fore is that a quarry should be in exist- 
ence on the date when the fasli begins,} 


grants, would ` 


® 
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and the impression gained by the Cd- 
Jector at or about the time by reasen 
of the reports furnished to him by Lis 
subordinates was that there was n0 
quarry at all. Thus there was no neces- 
sity for him to act under Rule 8. I em 
therefore unable to agree with the learn- 
ed counsel for the petitioner that tne 
prescribed procedure under the rues 
Ihave not been followed. 


4. The main contention, however, 
fis that the challenged order is the pro- 
duct of review of the original order. As 
noticed already,. the original order 
was passed on a misapprehension that 
the quarry was not workable and that 
there was no scope for further quarry- 
ing at all. This was belied by a later 
report which was obtained again from 
the Firka Tahsildar but at the instamce 
of. the second respondent. The subse- 
quent report disclosed that there was 
enough sand for purposes of quarrying 
and that therefore the second respon- 
dent was right in having made repres=n- 
tations to the appropriate authority and 
in bringing to their notice that the order 
of rejection of the application for rene- 
wal of the lease to which he would ror- 
mally be entitled was made in wrong- 
ful exercise of jurisdiction. If, on the 
facts available, in the instant case, it has 
to be accepted, as it cannot be denied, 
that on the date when the renewal was 
refused to the second respondent, that 
was based on a report which was incor- 
rect and was not supported by material, 
then the impugned order should be 
deemed to have rectified an error which 
had crept into the record by placing re- 
liance upon an incorrect and unsupport- 
able report of the Tahsildar. This is not 
a case where the first respondent revizw- 
ed his earlier order, but according to me, 
he reconsidered his order in the ligh: of 
true facts and if he did so and passec an 
order on such appraisal of correct facts, 
it would undoubtedly date back to the 
application for renewal made quite in 
time by the second respondent and would 
certainly displace the erroneous order 
made by him on 4-61971 whereunde- he 
wrongly refused to grant the renewal 
though the second respondent was other- 
wise eligible to it. In this view of the 
matter, the rule stated by the Supreme 
Court in Patel Narshi Thakershi v. Sri 
Pradyumansinghji, 1970-1 SCWR 494 = 
(AIR 1970 SC 1273) repeated in C. A. 447 
of 1963. that the power of review is not 
an inherent power and that it should be 
conferred by law either specifically or 
by necessary implication, cannot appFy to 
the facts of this case. Here is a case 
where the authority was not reviewing 
its decision suo motu, but was cor-ect- 
ing an error which it had committed 
since it based its order on a report which 
was not supportable. I am of the opinion 


R. Neelakantan v. Collector, Chingleput (R. Rao J} 


[Prs, 3-5] Mad. 419 


that this is not a case where the princi- 
ple of review is attracted and applicable. 


5. The contention of Mr, V. P. 
Raman, the learned counsel for the second 
respondent, is that the petitioner is not 
a person aggrieved. He bases his con- 
tention on certain factual situations. It 
is not in dispute that the petitioner came 
nowhere near the picture expressing his 
interest to take this quarry on lease, for 
fasli 1381, excepting his bare statement, 
that he made certain attempts to 
find out the factual situation which is 
belied by the counter affidavit filed by 
the first respondent, there is no positive 
proof that the petitioner was ever inclin- 
ed to obtain a lease of the sand quarry 
rights for the fasli in question. No 
doubt, he has come to this court stating, 
presumably as pro bono publico, that the 
revenue of the State has to be safeguard- 
ed and the renewal ought not to be 
granted, since he was prepared to pay 
nearly four times the amount for which 
the renewal of the lease was granted by 
the first respondents. Mr. Venugopal, on 
the other hand, would rely upon Guru- 
sami v. State of Mysore, AIR 1954 SC 
592 and state that, where the State re- 
venues were involved and where pub- 
lic policy has also to be borne in mind 
the principles which governed such situa- 
tions and particularly when they were 
codified by law or by rules, have to be 
strictly adhered to and the disposal of 
such matters should not be left to the 
arbitrary discretion of the executive or 
its officers. His case is that such obser- 
vance of the rule is necessary so as to 
eliminate favouritism, nepotism and cor- 
ruption. That this is the guideline that 
is indicated in the above decision, But 
still, the petitioner has to establish that 
he is a person aggrieved. When he was 
so meticulous as to come to this Court 
when a renewal was granted for fasli 
1380 and when he took no steps to ob- 
tain the right for the following fasli, nor 
made any application in writing for the 
purpose indicating that he was interested 
in the quarry right, it would be proble- 
matic to assume that the petitioner had 
or has any real interest in the subject- 
matter. At best. the petitioner is com- 
plaining about the inconvenience or loss 
which the State is likely to suffer by the 
manner in which the first respondent has 
dealt with the lease, 


In Swamj Motor Transport v. Raman 
and Raman, AIR 1961 Mad 180 (FB), 
Rajamannar, C. J. speaking for the Bench, 
after referring to Rex v. Groom ex parte 
Cobbold, 1901-2 KB 157. stated the prin- 
ciple thus: 

“The true principle is to -determine 
whether the applicant has an interest 
distinct from the general inconvenience 
which may be suffered by the law be- 
ing wrongly administered.” 
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The gravamen of the charge of the peti- 
tioner is that the law was being adminis- 
tered wrongly in that the first respon- 
dent did not observe Rule 8 of the rules 
either publicising the availability of the 
lease of the kind in question or by auc- 
tioning it as prescribed therein. Still 
one has to answer the poser whether the 
petitioner has a real interest in the sub- 
ject-matter in issue. That depends on 
the manner in which the petitioner had 
involved himself when the quarry right 
was open for being leased out to the pub- 
lic and thereafter. Excepting that he has 
come to this court challenging the order 
of renewal granted to the second res- 
pondent, in the peculiar circumstances 
stated above, there is nothing on record 
to show that he was interested in the 
lease or that he took any steps to gain 
an advantage to himself by offering to 
take the lease or applying for the grant. 
In the counter affidavit it is repeatedly 
stated that the petitioner has not applied 
for the quarry right in the area nor di 

he approach the authorities, as stated, 
enquiring whether the, grant was avail- 
able or not. In this view, I am unable 
to accept the contention of the learned 
counsel for the petitioner that the peti- 
tioner is a person aggrieved or, to put it 
more clearly. a person who has or has 
a real justiciable interest which would 
compel this court to act under Art, 226 
of the Constitution. - 


6. This leads us on to the ques- 
tion whether the relief asked for by the 
petitioner is appropriate. The petitioner 
is seeking for a writ of Mandamus direct- 
ing the first respondent to put up for 
auction the right to quarry sand in the 
villages in question. This is a miscon~ 
ceived remedy. The petitioner was aware 
that there was an order dated 20-9-1971 
whereby the first respondent in exercise 
of his powers and as a quasi-judicial au- 
thority empowered to make such grants, 
renewed the lease in favour of the second 
respondent. Unless that order is re- 
moved from the record by the issue of 
an appropriate writ under Art. 226 of the 
Constitution, a writ of mandamus can- 


not be issued and, if so issued, it would. 


be meaningless, 

T. As writs emanating from this 
court in exercise of its jurisdiction 
under Art. 226 of the Constitution are 
not issued as a matter of right or as of 
course, and as they are generally issued 
in its discretion, it has to be found whe- 
ther in the instant case any other alter- 
native direction or order should be made 
under Art. 226 of the Constitution. I 


have already stated that the peti- 
tioner was not diligent as he 
not go anywhere near the autho- 


rity to apprise them of his interest or 
interestedness to take the lease. There 
is as excepting the statement of 
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the petitioner lin his affidavit. to showt. 


that he evinced any interest in taking the 
lease. As a matter of fact, I am inclin- 
ed to hold that the petitioner was not 
interested in it, till he discovered that 
the second respondent had obtained a re- 
newal of the lease in the circumstances 
stated above. ‘Taking into consideration 
all the facts on record and the circum- 
stances appearing in the instant case, I 
am unable to exercise any discretion in 
issuing any PTEE writ or direction 
as prayed for. 


This writ peilon therefore fails and 
fs dismissed. There will be-no order as 
to costs, | 
| Writ dismissed, 
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Meenakshi Achi, Petitioner v., Saday- 
appa and others, Respondents. 


Civil Revn.| Petns, Nos, 2095, 2096, 
2099 and 2101: of 1970, D/- 1-11-1971, 
against order of: Rent Tribunal, Sirkali in 
E. T. A. No. 17 etc, of 1969. 

Madras Cultivating Tenants (Pay- 
ment of Fair Rent) Act (24 of 1956), Sec- 
tion 5 (2) — Remission of rent — Reduc- 
tion of gross produce due to adverse sea- 
sonal conditions!-—- Damage due to negli- 
gence of tenants cannot be included. 


Where the lower tribunals without 
giving any finding upon the evidence on 
record as to whether there was any res 
duction in the gross produce due to ad= 
verse seasonal conditions have taken’ into 
account the loss ¡due to negligence of the 


tenant in delaying the harvest while com“ 7 


puting the damage due to adverse sea- 
sonal conditions, their .orders granting 
remission of rent should be set aside as 
being wrong in law, (Para 1) 


T. R. Ramachandran, T. R. Rajagopa- 
lan and N. Subramanian. for Petitioners 
B. Motilal Jain, ' P. Jayaraman, and N. 
Sivamani and N. Radhakrishan, for -Res- 
pondents. 


ORDER :—~ i are civil revision 
petitions against, the order of the Rent 
Tribunal, Sirkali. dismissing the appeals 
filed by the landlady against the order 
of the Rent Court. Kumbakonam, grant~ 
ing remission of 33-1/3 per cent. of rent 
in favour of the tenants under the Mad- 
ras Cultivating Tenants (Payment of Fair 
Rent) Act. The! remission was granted 
in pursuance of Section 5 (2) of the Act, 
which prescribes: that whenever adverse 
seasonal conditions result in the reduc- 
tion of the gross. ‘produce from any parti- 
cular crop to the extent of more than 25 
per cent’ the land owner Shall be bound 
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to remit a proportionate part of the fir 
rent due to him from his cultivatng 
tenant in respect of that land for taat 
period. It goes without saying that <he 
burden of proving that the reduction of 
the gross produce to the extent of more 
than 25 per cent is due to acverse s2a- 
sonal conditions is upon the tenant. I- is 
also clear that any reduction in the grmss 
produce due not to adverse seasonal con- 
ditions, but to other circumstances such 
as the negligence of the tenant’ ought rot 
to be taken into account while granting 
remission in favour of the tenant under 
S. 5 (2) of the Act. A perusal of the order 
of the Rent Court and that of the appel- 
late authority makes it manifest that 
both of them have ignored both the bur- 
‘den of proof and the circumstances under 
which remission could be granted. The 
Rent Court says in its order as follows :— 


“The contention of R. W. 1 (the agent 
of the landlady) is that the yield’ was 
poor due to belated harvest ard the pti- 
tioners were negligent in cultivaton. 
This is proved to some extent by the 
reports of the Commissioner. [It is also 
in the evidence of R. W. 1 that by the 
time of harvest of suit lands all the ad- 
jacent lands had already been harvested. 
There is therefore some force in the 
argument of the learned counsel for the 
respondent’ that delayed harvest weuld 
actually have resulted in poor yield due 
to damage caused by rats and spillage of 
grains in the fields and the respondent 
cannot be held responsible for such har- 
vest of samba and ottadan crops”. 


If as a result of the negligent delav in 
the harvesting of the crops, damage has 
been caused by rats as well as by epil- 
Jage of grains in the fields, it woulc be 
wrong to attribute that porzion of the 
damage to any adverse seasonal condi- 
tions. But. the Rent Court has wreng- 
ly taken this damage into account while 
assessing the total damages ai 33-1/3 per 
cent. Likewise, the appellate authcrity 
has been guilty of a misinterpretation of 
the nature of damages which qualify for 
remission. In paragraph 4 cf its order 
ve appellate authority observes as fol- 
OWS: 


“The evidence of R, W. 1 and the re- 
port of the Commissioner appointed to 
harvest the lands would go to show ‘that 
there was late harvest. The harvest 
should have been made by about 15th or 
20th of Thai. But the harvest was com- 
pleted in March. Further, there was no 
continuous harvest. Naturally there is 
force in the contention of the lanclady 
that there was low yield on accourt of 
this late harvest. On account. of this 
R. W. would estimate the loss at 5 or 6 
kalams per mab”. 

After making these observations, the ap- 


pellate authority takes into account the 
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loss due to the negligence of the tenants 
while computing the damages due to 
adverse seasonal conditions. This is 
clearly wrong. Neither of the lower Tri- 
bunals has given any finding upon the 
evidence on record as to whether there 
was any reduction in the gross produce 
as a result of adverse seasonal condi- 
tions, which, as I have said must exclude 
any reduction due to the negligence of 
the tenants in delaying the harvest. I 
therefore set aside the orders of both 
the courts below and remand the mat- 
ters to the Rent Court for fresh disposal 
in accordance with law and in the light 
of the observations made in this order, 
Costs in the civil revision petitions will 
abide the result, 


Case remanded. 


— 





AIR 1972 MADRAS 421 (V 59 C 137) 
GOKULAKRISHNAN, J. 


V. S. Subba Reddiar and another, Ap- 
pellants v. Seetharaman and others, Res- 
pondents. 


Second Appeal No. 1 of 1968. D/- 
2-9-1971, against decree of Sub, J. (Addl.) 
Tuticorin in. Appeal Suit No. 125 of 1965. 


(A) Civil P. C. (1908), S. 11 — Inter- 
locutory order denying party right to 
raise plea of res judicata — Plea can be 
raised even in second appeal. 


The High Court’s order in revision 
confirming the trial Courts order refus- 
ing to entertain the additional written 
Statement raising the plea of res judi 
cata being an interlocutory decision 
cannot take away the substantive right to 
raise the plea of res judicata which is 
legally available and the plea can be 
agitated even at the second appellate 
Stage, AIR 1940 Mad 756. Relied on. 

(Paras 13, 14) 


(B) Civil P. C. (1908), S. 47 — Final 
decree in partition suit — Subsequent 
decision rendering decree useless — Suit 
for possession is not barred by S. 47. 


Where after the final decree obtain- 
ed by the plaintiff in partition suit the 
parties had agitated regarding the very 
same rights and obtained decision which 
rendered the decree useless and non- 
existent a suit for possession by the 
plaintiff is not barred by S. 47 


(Para 15) 
(C) Hindu Law — Custom — Reddi 
community of Tirunelveli Distt. — Mar- 


riage by person with mother’s father’s 
brother’s daughter is: valid. 


According to the custom: prevailing 
in the Reddi community of Tirunelveli 
District the marriage of a person with 
re nC SF i ACTS 
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his mother’s- father’s brother's daughter 
who according to Hindu Law stands in 
the prohibited degree. of. relationship for 
marriage with that person is valid. 

(Paras 16, 17) 
(D) Civil P. C. (1908), S. 11 — High 
Court granting injunction to plaintiff 
“subject to” defendants proving custom 
establishing validity of their parentage in 
separate suit — Suit by defendants for 
declaration of their legitimacy on ground 
of custom is not barred. 


Where D claiming to be A's wife 
brought a suit for injunction restraining. 


the defendants from interfering with her 
possession of the suit property and the 
defendants claimed the property as legi- 
timate children of A and pleaded custom 
for validity of marriage of their mother 
P with A the High Courts decision 
granting injunction to the plaintif “sub- 
fect to” the defendants establishing the 
custom in a separate sult cannot operate 
as res judicata as it is not final and hence 
neither Section 11 nor Section 11. Expl. 
IV would bar the subsequent suit by 
the defendants for declaration af their 
legitimacy on the ground of custom and 
for recovery of possession. AIR 1925 PC 
55, Distinguished; Case Jaw discussed. 
(Para 31) 


Cases Referred: Chronological Paras 
(1964) C. R. P. No, 81 of 1964, D/- 4 
8,1 


3-9-1964 (Mad) 
(1959) S. A. No. 1445 of 1959 (Mad) 
5,10, 15, 17,31 
AIR 1958 Pat 270 = 1958 BLJR 101, 
Ganesh v. Baidyanath 


AIR 1947 Cal 393, Malaya Kuoni 


v. Fakir Mohammad 26 
AIR 1940 Mad 756 = ILR (1940) 

Mad oe Pichu Ayyangar . V. 

Ramanui 14 


AIR 1925 De 55 = 48 Mad LJ 64,- 
‘Fateh Singh v. Jagannatha Baksh : 
i 20, 31 


Singh 
ATR 1925 Mad 1162 = 49 Mad LJ 
143, Palani Goundan v. Suppia 
Goundan 
= K, Rajah Iyer and T, R. Mani, for 
Appellants; A. Sundaram Iyer and P. 
Balasubramanian. for Respondents. 
JUDGMENT :— The plaintiffs are the 
appellants. 


a The suit was for declaration 
that the plaintiffs are the legitimate child- 
ren of the second defendant and Punnaya- 
mmal and for permanent injunction res- 
training the defendants from interfering 
with the possession and enjoyment of 
the plaintiffs of the properties mention- 
ed in the schedule to the plaint, which 
were allotted to their share in pursuance 
of the final decree proceedings in O, S. 
No, 42 of 1945, on the file of Sub Court, 
Tuticorin, or, in the alternative, for re- 
covery of possession of the properties 
from the defendants. 
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A. J. R. 
3 The facts were: The plain- 
tiffs are the children of one Punnayam- 
mal. Punnayammal is the wife of the 
second defendani. The third defendant, 
though she alleges ‘that she is the law- 
fully wedded Wife of the second defen- 
t. ig not the legitimate wife of the 
second defendant and hence the first de- 
fendant is not!the legitimate son of 
second defendant. There- was litigation 


naive 
Cm 
- 


in O. S. No. 42 of 1945, on the file of the. 


trial Court, for partition. Since the 
plaintiffs thought that the second defen- 
dant herein was acting against their in- 
terests by associating himself with the 
third defendant and purchasing proper- 
ties in her name, the said suit ended in 
favour of the plaintiffs and a final de- 
cree was passed on. 17-12-1955. From 
17-12-1955, the: plaintiffs have been in 
possession of the suit properties in their 
own right. The. second defendant herein, 
who was the first defendant in O. S. No. 
42 of 1945, never denied that the plain- 
tiffs were not born to him. In the year 
1956, the third defendant filed O. S. No. 
168 of 1956. on | the file of the Court of 
the District Munsif of Kovilpatti, for 
declaration that! properties mentioned in 
the plaint schedule in that- suit were in 
her possession and for an. injunction res- 
training the present plaintiff from inter- 


fering with her|enjoyment of the same. 


It was alleged in the said. suit O. S. No. 
168 of 1956, that} the mother of the plain- 
tiffs. Punnayammal, was ten years older 
to her husband., that her husband being 
the son of her ‘first, cousin was within 
the prohibited degree of relationship for 
marriage and that ‘she was associated 
with one Subba Reddiar and all the plain- 
tiffs were born to him only. The plain- 
tiffs herein alleged in the present suit 


l a the third defendant falsely alleged 


S. No, 168 of 1956 that the plain- 
‘its “herein were not in possession of 
the suit properties in spite of the final 
decree in the partition suit. O. 5. No. 42 
of 1955., The second - defendant herein 
remained ‘ex parte in that casé and did 
not file any written statement. The 
plaintiffs herein ‘further alleged in the 
present suit that | even assuming that the 
relationship between Punnayammal and 
the second defendant was within the pro- 
hibited degree for marriage, according to 
the Hindu Law ‘Texts and Sastras.. the 
marriage between Punnayammal and the 
second defendant; could not be question- 
ed, as there was an ancient custom in 
the community of Reddis permitting such 
marriage and even the marriage of a per- 
son to his mother’s sister. The plaintiffs 
as defendants ini ©. S. No. 168.of 1956 
succeeded. in that suit as well as in the 
appeal. The: plaintiffs in that suit filed 
S. A. No. 1445 of 1959 before this Court. 
This Court found that the evidence re- 
parding custom was meagre and unsatis- 


A 
i 
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factory and allowed the second appzal 
with a reservation that the respondents 
in the appeal. (plaintiffs herein} would be 
entitled to establish the custom and leza- 
lity of the marriage ‘of their ‘parents by 
a comprehensive suit and by letting in 
adequate evidence relating to the ancient 
character and reasonableness of ‘the same 
in a properly instituted declaratory sult 
for that purpose. 


4. In the present suit the plän- 
tiffs pleaded the custom which | permit- 
ted their mother’s marriage with the 
second defendant. -She is the mothar’s 
father’s brother’s daughter of the second 
defendant. According to Hindu Law, he 
is in the prohibited degree, but, never- 
theless the custom in the Reddi commu- 
nity of Tirunelveli District, allowed such 
type of marriage. The plaintiffs further 
alleged that the community as a whole 
is not averse to such a kind of marriage 
being contracted. Such a custom has 
been recognized among the Telegus in 
Andhra Pradesh by judicial decisions. 
The Reddis migrated from Andhra and 
their mother-tongue is Telegu. They 
carried with them the custom and usage 
pertaining to their native country. The 
members of the community never felt 
that there was anything strange or op- 
posed to morals and much less ageinst 
any principle of eugenics. The second 
defendant’s father Sankaralinga Reddiar 
of Valvangi village had a brother by 
name Punnia Reddiar. The  plainiiffs’ 
mother Punnayammal is the daughter of 
Nagammeal, one of the daughters of Pun- 
' nia Reddiar. Tracing relationship threugh 
male line the second defendant is the 
maternal uncle’s son of Punnayammeal, 
one degree removed.. Marriage between 
such relations has been recognised as 
valid in south India. This paternal rela- 
tionship of the parties should receive 
prime consideration than the maternal re- 
lationship. The second defendant as well 
as defendants 1 and 3 who claim through 
the second defendant are estopped by con~ 
duct and the: previous proceedings from 
disputing the rights of the plaintiffs. On 
these allegations,. the present sult was 
instituted by the plaintiffs for the afore~ 
mentioned reliefs. 


5. Defendants T and 3 filed a writ- 
ten statement contending that Punna’7am- 
mal is not the legally married wice of 
the second defendant. that Punnayasmmal 
is ten years older than the second dafen~ 
dant, that she is within the prohibited 
degree of relationship and as suci no 
marriage could have been contracted as 
per the Hindu Law and that Punnayam- 
mal had illicit intimacy with Subba Red- 
diar and through him gave birth te the 
plaintiffs. Defendanis 1 and 3 further 
_ alleged that the second defendant was 

during the material time immature and 
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incapable of procreation, that Punnayam-~ 
ma] continued to live with her children 
and never lived with the second defen- 
dant and that she and the second defen- 
dant were not recognized as husband and 
Wife by anyone. The plaintiffs are not 
in ‘possession of the suit properties, buf 
only the defendants, The defendants I 
and 2 have contended that there is ab- 
solutely no custom as alleged by the 
plaintiffs and that the custom pleaded is 
opposed to the principles of Hindu Law, 
public policy, morality, eugenics etc. 
Finally, they contended that the custom 
pleaded by the plaintiffs is not ancien? 
and the matter has been concluded by 
the judgment in S, A. No, 1445 of 1959, 
(Mad) and that the proceedings in O. S. 
No. 42 of 1955 are not binding on these 
defendants. According to them, the prin« 
ciples of factum valet also do not apply 
to the present case’ as the second defen~ 
a and Punnayammal did not live fo- 
gether. 


i 6. The second defendant filed a 
written statement contending that he 
does not. remember to have married 
Punnayammal who is more than twelve 
years older to him, that she never lived 
with him but with one Subba Reddiar 
and has children through him, that the 
plaintiffs are not the children of the 
second defendant, that he had no conju- 
gal relationship with Punnayammal, that 
the marriage is illegal and void as being 
one contracted within the prohibited de- 
gree of relationship, that the second de- 
fendant’s uncle Kondu MReddiar alone 
was in charge of O. S. No. 42 of 1945 and 
as such the proceedings in O. S. No. 42 
of 1945 were not binding on the second 
defendant, that the third defendant alone 
is the lawfully wedded wife of the second 
defendant, that the first defendant is the 
son born of their marriage and that the 
plaintiffs were not in possession of the 
property and not entitled to any injune- 
tion or possession. 


Te The first plaintiff filed a reply 
statement stating that he was fifty-one 
years of age at the time of the suit, that 
the second and third defendants, who 
were parties to O. 5. No. 42 of 1945 never 
disputed the paternity of the plaintiffs 
in that suit and that there are docu= 
ments to show that the second defendant 
executed those documents for himself 
and as guardian of the minor plaintiffs. 
The first plaintiff has also alleged thaf 
the second defendant has admitted the 
relationship in the partition suit by Als 
ing a joint memo into Court in O. S. No: 
42 of 1945. In a mortgage deed dated 
26-2-1950 and also in the subsequent sale 
deed dated 26-2-1951, the second defen- 
dant has clearly admitted the-rights of the 
plaintiffs to a four-fifths share in the 
family properties, 
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8. Subsequent to the reply state- 
ment, defendants 1 and 3 filed an addi- 
tional written statement - stating 
questions raised by issues 1 and 2 in the 
present sult are barred by res judicata 
and that the observation in the judgment 
in S. A. No. 1445 of 1959 will not enable 
the plaintiffs to reopen the case. Recep- 
tion of the said additional written state- 
ment was refused by the District Munsif, 
Kovilpatti, in I. A. No. 887 of 1963. 
{Issues 1 and 2 ran as follows: 


“(1) Whether the custom alleged by 
the plaintiffs is true, valid, binding and 
bas the force of law? 


(2) Is the marriage between Pun- 

nayammal and second defendant legal and 
valid ?” 
Dealing with I. A. No. 887 of 1963, the 
District Munsif, found that there was, 
however, no specific issue in O. S. No. 168 
of 1956 about the validity of the mar- 
riage between Sanga Reddiar and Pun- 
nayammal and regarding the validity of 
the marriage performed within prohibit- 
ed degree. The learned District Munsif 
observing that even if it were otherwise 
the judgment in the second appeal left 
open that issue and hence there was no 
substance in the additional written state- 
ment which sought to raise only this 
issue. On this basis. the District Munsif 
refused to receive the additional written 
statement. This order of refusal was 
taken up in revision to this Court in 
C. R. P. No. 81 of 1964 (Mad) Venkatadri, 
J.. by judgment dated 3-9-1964 observ- 
ing that it was only in pursuance of the 
Observations in the second appeal, O. S. 
No, 313 of 1962 was filed by the plaintiffs 
and that the District Munsif was justified 
in rejecting the petition to file the addi- 
tional written statement, dismissed the 
C, R. P. The learned Judge -has also ob- 
served in the C. R. P. that there is ‘no 
ustification for the petitioners to file an 
additional written statement which will 
give rise to unnecessary issues and make 
the matter more complicated. 


o A The trial Court, on an elaborate 
discussion of the evidence on record, 
found that the custom alleged by the 
plaintiffs was true and valid, having the 
force of law and binding on the parties, 
that the marriage between Punnayammal 
and the second defendant was legal and 
valid, that the plaintiffs were the sons of 
the second defendant. that the plaintiffs 
were estopped from raising other pleas 
in the present suit excepting that of the 
existence of the custom' alleged. on the 
principle of res judicata, that the plain- 
tiffs were not in possession of the suit 


properties, that the relief of possession. 


claimed by the plaintiffs was not barred 
by Section 47, Civil P. C. and that the 
preliminary and final decrees in O. S. No. 
42 of 1945 did not operate as res judi- 
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cata in the present claim. The suit was 
decreed, therefore, by the trial court for 
declaration and: possession .as prayed for. 


{ 
_ Lo Aggrieved by the decree and 
judgment of the trial Court, the respon- 
dents herein preferred the first appeal to 
the Court of the Subordinate Judge. Tuti- 
corin, in A, 5. No. 125 of 1965. The 
lower appellate! Court reversed the judg- 
ment and decree of-the trial Court and 
found that the! suit was barred by res 
judicata by reason of the decision of.the 
High Court in’ S. A. No. 1445 of 1959 
(Mad) and that the plaintiffs are estop- 
ped from raising the pleas other than the 
relief relating to the question of the exis- 
tence and validity of the alleged custom. 
The lower appellate Court has also held 
that the second defendant was not old 
enough to be able to procreate when the 
plaintiffs were born and as such the 
plaintiffs are not the sons of the ‘second 
defendant and Punnayammal. On the 
question as to |whether the proceedings 
in O. S. No. 42 of 1945 would operate 
as res judicata as far as the contentions 
of the defendants were concerned, the 
lower appellate Court answered it in the 
negative. The lower appellate Court has 
also held that the present suit so far as 
possession was concerned was barred by 
Section: 47, Civil! P. C. and that the ques- 
tion as to whether the execution of the 
decree in O. S.i No. 42 of 1945 has be- 
come barred by; limitation did not arise 
In this suit. Nevertheless, the lower ap- 
pellate Court. on an elaborate discus- 
sion of the materials and evidence on 
record, came to the conclusion that “mar- 
riages of persons with their mothers’ 
sisters or with the daughters of the bro- 
thers of the mothers’ fathers have taken 
place and the same have been customary 
among the members of the community 
concerned in the suit and also approved 
and recognised by the community as law- 


ful”. On these ‘findings, the lower ap- 
pellate Court held that custom pleaded 
as proved. | . 

11. Aggrieved by the judgment 


and decree of the lower appellate Court, 
the plaintiffs have preferred the present 
second appeal. 


12. Thiru D. Ramaswamji Ayyan- 
gar, the learned! counsel for the appel- 
lants contended that both the Courts be- 
low have concurrently found that the 
custom alleged has been proved that as 
regards the parentage of the plaintiffs, 
the second defendant admitted in O. S 
No. 42 of 1945,: the legitimacy of the 
plaintiffs and thai according to the Medi- 
cal jurisprudence! even at the age of 
twelve a male can procreate children. 
The learned counsel also contended that 
the additional written statement in which 


the plea of res judicata was taken has _ 


been correctly rejected by the trial 


t 


1972 


Court and by the High Court in the 
C. R. P. and as such the question of res 
fudicata cannot be taken by the defen- 
dants. Finally, the learned counsel stated 
' that the decision in S. A.. No. 1445 of 
1959 cannot operate as res judicata in 
this suit inasmuch as the said judgment 
makes it clear that the permanent în- 
function was granted “subject to” ‘fhe 
plaintiffs proving the custom, According 
to Thiru D. Ramaswami Ayyangar. if 
once the custom is proved the suit of the 
plaintiffs has to be decreed notwithstard- 
ing the decision in S. A. No. 1445 of 1959. 
This right to get a decree has been Eft 
open by the decision in S. A, No. 1445 of 
1959 given on the observation that the in- 
function given therein was “subject z0” 
. proving the custom pleaded by the plain-~ 


13. Thiru Sundaram Ayyar, the 
Tearned counsel for the respondents 
argued that the decision in S. A. No. 1445 
of 1959 has given a finality to the dis- 
putes without leaving anything open and 
as such the said decision operates as res 
fiudicata in the present suit. AccorCing 
fo the learned counsel, the decision in 
S. A. No. 1445 of 1959 does not afford a 
fresh cause of action. He also steted 
that any interlocutory order. by whim a 
party had been denied the right to raise 
the question of res judicata, cannot give 
a finality and as such the question of res 
judicata can be agitated by him ever in 
the appellate stage. Finally, Thiru 
Sundaram Ayyar also submitted that the 
custom has not been proved according to 
the well laid down principles enunciated 
în various decisions of this Court and of 
other High Courts. 


14. The contention of Thiru D. 
Ramaswamji Ayyangar to the effect shat 
the respondents cannot take the plez of 
res judicata inasmuch as this Cour- in 
C. R. P. No. 81 of 1964 (Mad) had re- 
fused permission to the respondents to 
file an additional written statement rais- 
ing the plea of res judicata, in this suit, 
was met by Thiru A. Sundaram Aryar 
placing reliance upon the decision in 
Pichu Ayyangar v. Ramanuja, AIR 1940 
‘Mad 756 = ILR (1940) Mad 901. In that 
decision it has been held that the order 
under consideration was not final. but 
interlocutory and was inappropriate in- 
asmuch as the High Court dismissed the 
suit itself instead of directing the lower 
Court to dispose it of according to law. 
That was a case in which the trial Court 
overruled the defendant’s preliminary 
objection that the Court had no jurisdic- 
tion to frame a scheme and the High 
Court in revision upheld the defendant's 
objection and dismissed the  plairtiff’s 
suit; finally the trial Court on rezeipt 
of the High Court order, passed a focmal 
decree dismissing the suit. In the above 
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decision which arose out of leter pro- 
ceedings which themselves arose out of 
the disposal of the said suit on the basis 
of the High Court’s observations, held 
that the High Court's: corder in the prior 
proceeding was not final. but interlocu- 
tory and that the order fell under Sec- 
tion 105 (1), Civil P. C. and the appeal 
from the decree was competent by vir- 
tue of Section 105, Civil P. C.,-as the 
order affected the decision of the lower 
Court when passing the decree. Relying 
on the said principle. Thiru A. Sunda- 
ram Ayyar, the learned counsel for the 
respondents submitted that the decision 
in C. R. P. No, 81 of 1964 made on 3-9- 
1964 cannot bar the respondents from 
taking up the plea of res judicata. Though 
the decision cited cannot in all fours 
apply to the facts of the present case. it 
can be relied on for the purpose of con- 
struing the nature of finality of the order 
of the High Court in interlocutory ap- 
plications. In the present case, no doubt, 
the fact remains that the plaintiffs ob- 
jected to the reception of the additional 
written statement raising the plea of res 
judicata basing the contention on the 
decision of this Court in S. A. No. 1445 
of 1959 wherein this Court granted the 
appellanis herein leave to come forward 
with a comprehensive suit to prove the 
alleged custom. The trial Court, on ob- 
Jections of the plaintiffs, refused to en- 
tertain the additional written statement 
and on revision, this court, observing 
that there was no justification for the 
respondents to file an additional written 
statement which would give rise to un- 
necessary issues and make the matter 
more complicated, confirmed the order 
of the trial Court. Nevertheless. the 
question of res judicata was agitated be- 
fore the trial Court and the same was 
taken up before the lower appellate 
Court. Any order passed on an inter- 
locutory application cannot take away 
the substantive right which is legally 
available and which can be agitated even 
at the second appellate stage. In the pre- 
sent case. the plea that is sought to be 
put forth by the respondents is one of 
res judicata. Even in the absence of any 
Specific plea, the parties can agitate the 
matter in view of the decision of this 
court rendered on the contentions raised 
by the very same parties now before this 
Court. The said judgment in second ap- 
peal has also been marked as Ex. A-4. 
Considering all these aspects, I am of 
the view that the respondents are entitl- 
ed to take the plea of res judicata. 


15. The next contention taken up 
by Thiru A. Sundaram Ayyar is that the 
suit is barred under Section 47, Civil P.C. 
It is stated that the plaintiffs should have 
come by way of execution of the decree 
obtained in O. S. No, 42 of 1945, and not 
by filing the present suit, and that in 
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view of the decree in O. S. No. 42 of 
1945. the present suit is hit by.. S. 47, 
Civil P. C. It is unnecessary for me to 
elaborately discuss the various proceed- 
ings that took place subsequent to O. 5. 
No, 42 of 1945 except to state that in be- 
tween the filing of O. S. No, 313 of 1962 
and the decree in O. S. No, 42 of 1945, 
the parties have agitated regarding ‘the 
very same rights and obtained decision 
which made the decree in O. S. No. 42 
of 1945 useless. The decree in O. 58. No. 
42 of 1945 remains no more; the decree 
that arose. from O. S. No. 168 of 1956 
granting an injunction to the resoondents 
tin S. A. No. 1445 of 1959 (Mac) is the 
one that remains. The -said decision in 
S. A. No.-1445 of 1959 (Mad) has in effect 
become the subject-matter: of interpreta- 
tion for a disposal of the present suit and 
the appeal, now under consideration. The 
finding of the lower appellate Court to 
the effect that the present suit in ‘so far 
as it relates-to possession is barred ‘by 
Section 47,° Civil P, C. cannot be sus- 
tained. The final decree in O. S. No, 42 
of 1945 was passed as late as 17-12-1955 
and therefore even assuming that the 
contention of the defendants is true and 
correct, there has been no efflux of time. 
As stated by me. supra, there have been 
other proceedings challenging the very 
basis of the decree in O. S. Ne. 42 of 
1945, and as such the plaintiffs are not 
barred by Section 47, Civil P, C. from 
claiming the ‘relief of possession. : 


16. The. next contention raised: by 
Thiru D. Ramaswami Ayyangar, the 
learned Counsel for the . appellants, is 
with regard to the custom alleged by 
the plaintiffs, in the suit. According to 
the plaintiffs. the second defendant mar- 
ried _Punnayammal, their mother. The 
said Punnayammal is the second defen- 
dant’s mother’s father’s brother’s daugh- 
ter. There is no dispute that Punnayam~ 
mal stands in the prohibited degree of 
relationship for marriage with the second 
defendant, according to Hindu Law. But 
the contention. of the plaintiffs is that 
by custom, such marriages are allowed 
in their District and in their commu- 
nity. It is needless to repeat the well- 
known principles regarding proof of cus“ 
tom, that it must be ancient in charac- 
ter, certain, reasonable and should not 
be opposed to public policy, morals and 
eugenics. It is also clear that in the 
southern part of India, though the mar- 
riage with the sister’s daughter is prohi- 
bited by the Hindu Law. -it is recognized 
as a customary marriage, 


17. In S. A. No. S of 1959 
(Mad) Anenthanarayanan, (as he then 
was) while observing that TA custom al~- 
leged has not been properly established, 
left open the question of custcm by 
giving right to the present plaintiffs to 
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file a proper declaratory suit to establish 
the custom they had pleaded. Only sub- 


sequent to that judgment, O. S. No. 313 
of 1962, out of which the‘present second 


` appeal arises, was filed. Hence it can be 


easily taken that the courts below were 
aware of the decision under Ex. A-4 and 
have applied their mind before coming 
to ‘the conclusion on the question of the 
custom alleged by the plaintiffs. The 
elaborate discussion entered into by the 
Courts below and the findings recorded 
by them, on the question of custom, 
clearly spell out that the marriage of the 
second defendant with Punnayammal was 
valid according ta the custom of the com~ 
munity. No- doubt, as Mr. A Sundaram 
Ayvyar, for the respondents. has pointed 
out, this Court can go into the question 
if the decision of the Courts below on 
the question of custom is not based upon 
application of the proper principles. I 
do not-think in the. present case, any 
miscarriage of justice or misapplication 
of principles has occurred, for me to in- 
terfere with the finding of the Courts 
below on the question of custom alleged 
by the plaintiffs. In this view, I hold 
that the custom alleged by the’ plaintiffs 
end the validity of the marriage of the 
second defendant with Punnayammal, 
stand proved. 


18. The next important point that 
has been argued vehemently by counsel 
appearing for. both parties is with re- 
gard to the question of res judicata. Ac- 
cording to Thiru D. Ramaswami Ayyan~ 
gar, Ex, A-4 cannot be considered as 
giving a finality to the dispute between 
the parties, since the learned Judge of 
this Court has allowed S. A. No. 1445 of 
1959 “subject to” the filing of a proper 
declaratory suit by the plaintiffs herein. 
Thiru A. Sundaram -Ayyar, the learned 
counsel for the respondents. submitted 
that as far as the relief of injunction is 
concerned, the decision thereon has pe~ 
come final and as such the plaintiffs are 
barred by res judicata in view. of the 
decision under Ex, A-4. from claiming 
possession of the suit properties. Ac- 
cording to the learned counsel for the 
respondents, the only right the appellants 
can get is a mere declaration that they 


are the children of the second defendan? ` 


out of a valid vred-lock with Punnay~ 
ammal except to this extent, in other 
respects, the plaintiffs’ claim is barred by. 
res judicata. 


19. Thiru A. Sundaram Ayyar, 
for the respondents, cited various deci- 
sions in support of his contention, ` 

20. In Fateh Singh v. Jagannatha 
Baksh Singh, 48 Mad LJ 64 = (AIR 1925 
PC 55) the Privy Council has held thag 

“the judgment in the prior suit was 


a bar to the second suit and that as the 
case did not fall within Order 23, Rule J, 
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Civil P. C.. the Civil Court had, after 
dismissing the suit, no power to reserve 
liberty for the plaintiffs =0 begin fresh 
proceedings”. 


In that case, the appellant before 


the Privy Council originally filed a suit 
questioning the’ gift of a widow on tae 
ground that the plaintiffs were the pre- 
sumptive heirs of the widow’s husbard. 
The defendants in that stuit, pleaded -m- 
ter alia that the plaintiffs were remoter 
in relationship to the common ances-or 
but one of the EER who was the 
nearest reversioner and he is the orly 
person entitled to dispute the deed of g-ft. 
While the suit was pending, the widow 
who made the gift. died. The plaintiffs 
thereafter wanted to amend the plaint 
by adding the prayer for possession end 
also pleading that by custom they were 
the nearest reversioners. The amendment 
sought for was refused and the Court 
dismissed the suit, but in the course of 
its judgment the Court used the follcw- 
fing expressions: 

“The death of the lady has given the 
plaintiffs a fresh cause of action for pos- 
session. I leave them tc the liberty of 
filing a fresh suit for possession.” 

The plaintiffs did not file any appeal, Dut 
came forward with a subsequent suit 
Claiming possession of ane half of the 
property founding their title on -family 
custom, The trial Court dismissed the 
suit. The Judicial Commissioner who 
heard the appeal therefrom observed -hat 
some complication was introduced by the 
language of the Judge who tried the irst 
case and by his expressing himself as if 
he had power to give laave to bring a 
fresh suit. On these cbservations. the 
Judicial Commissioner dismissed the ap- 
peal. On further appeal to the Privy 
Council. the Privy Council, after consider- 
ing the facts, dismissed the appeal obs=rv- 
ing that the case was barred by res jadi- 
cata as per Sec. 11, Civil P. C. It has 
to be noted that in that case the plea of 
custom which only would have given the 
right to the plaintiffs therein to gez .at 
the property, though taken. was not 
allowed by the Court, since the same was 
introduced by way of an amendmem at 
a later stage. Explanation IV to 5. 11, 
Civil P. C. states that any matter which 
might and ought to have been made 
ground: of defence or atzack in such for- 
mer suit shall be deemed to have been a 
matter directly and substantially in =ssue 
in such suit. By reason of this explana- 
tion, it is clear that the question of 
custom had also been dezided and as such 
the plaintiffs in that suit were clearly 
barred by the rule of res judicata trom 
again filing a suit based on the custom. 
In the Privy Council case, the trial Court 
dismissed the suit in the prior occasion 
without- mentioning that the said decision 
was subject to any other comprehensive 
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suit. It is also significant to note that 
in that decision, the trial Court, on tne 
previous occasion, had only observed: 
“The death of. the lady has: given the . 
plaintiffs a fresh cause’ of. action for 
possession: I leave them -to the liberty 
of filing a fresh suit for possession”. On 
a consideration of the said observations 
and also Explanation IV to Section Il, 
Civil P. C.. the Privy Council held that 
the second suit was. barred by res judi- 
cata. 


21. Thiru D. Ramaswami Ayyan- 
gar distinguished the above decision by 
the statement that in the present case 
the custom had been pleaded and agitat- 
ed, that the very same custom. originally 
pleaded, was left open under Ex. A-4 
judgment and that the High Court while 
granting the injunction observed: : 


“It is open to the contesting res- 

pondents (present plaintiffs) to establish 
the alleged custom and the legality of 
the marriage by comprehensive and ad- 
equate evidence relating to its ancient 
character, its certainty and its reason- 
ableness, in a proper declaratory suit in- 
stituted for that purpose. Subject to 
this. the appeal is allowed by granting 
the permanent injunction in favour of 
the appellants............ 
According to the learned counsel from 
the above said observations it is 
clear that the High Court has left open 
everything for a comprehensive suit with- 
out finally deciding the case before it, 
and that is why the judgment of the High 
Court Says “subject to” this. and such a 
clause is not found in the Privy Council 
case. Apart from this, Thiru D. Rama- 
swami Ayyangar further states that for 
the case decided by the Privy Council, 
Explanation IV to Section 11, Civil P. C. 
applied squarely. but in the present, it 
is not so, 

22. Thiru A. Sundaram Ayyar. the 
learned Counsel for the respondents, sub- 
mitted that the reservation made was 
only to remove the stigma attached to 
the plaintiffs. and not for the purpose of 
Te-considering the ‘injunction’ granted. 


23. . In Palani Goundan v. Suppia 
Goundan, 49 Mad LJ 143 = (AIR 1925 
Mad 1162), the plaintiffs claiming to be 
presumptive reversioners to the estate of 
one R filed the suit for declaration that 
a mortgage executed by R’s widow was 
not binding on them. R’s widow and the 
mortgagee who were made parties to the 
suit denied the plaintiffs’ alleged rela- 
tionship to R and the reversionary right 
claimed by them. An issue was framed 
on that question. After a witness was 
examined, the plaintiffs wanted.to with- 
draw the suit with liberty to file fresh 
suit. Permission to withdraw with liber- 
ty to file fresh suit was refused. The 
plaintiffs declined to withdraw the suit 
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without such permission. The Court dis- 
posed of the suit on the merits on the 
ground that the plaintiffs had net proved 
that they were the reversionary heirs as 
alleged by them, The decree dismissing 
the suit was confirmed in appeal. While 
disposing. of the suit,.the trial Court ob. 
served: 

“After all. this suit is only for a | dec- 
Jaration and ‘there is no hardship for the 
plaintiffs if no permission to bring a 
fresh suit for declaration is granted, for 
they could after the widow’s death bring 
a.suit for possession, contesting also the 
present alienations”. 


Basing on these observations - the 
plaintiff came forward with a subsequent 
suit for ‘possession on the basis that he 
was the reversioner. In such circum- 
stances this Court held in the above deci- 
sion that the question of reversionary 
right of the plaintiff had become barred 
by res judicata by reason of- the deci- 
sion In the prior suit. From this, Thiru 
A. Sundaram Ayyar, for the respondents, 
would state that the present suit is bar- 
red by res judicata. Thiru D. Rama- 
swami Ayyangar pointed out that the 
facts of the said case have absolutely no 
bearing to those in the present case and 
further there is absolutely no ‘judgment 
as in Ex, A-4 containing the clause “sub- 
ject to” in the case covered by the said 
decision. - 


24. In Krishnaswami v. Manikka, 
11936 Ind Cas 13 a Judge of this Court 
observed: 


“The statement in the judgment that 
the plaintiff may bring a separate suit 
will not create in the plaintiff any right 
to bring a fresh suit which he does not 
already enjoy”. 


In that case, though the plaintiff had an 
opportunity to put forward alternative 
plea, he brought the suit after the dis- 
missal of the previous suit in view of the 
observations in the judgment in the prior 
suit. Curgenven, J., referring to Ex- 
planation IV to Section 11. Civil P C. 
held that the subsequent suit was barred 
by res judicata. Thiru D. Ramaswami 
Ayyangar, distinguished this decision stat- 
ing that in the present case the plea of 
custom was already taken and. “subject 
to” proof thereof in a subsequent pro- 
ceeding injunction was granted by the 
learned Judge. 


25. In Sinna Subba Goundan v. 
Rangai Goundan, (1945) 2 Mad LJ 394 a 
Hindu father was declared insolvent and 
the purchaser of certain of his proper- 
ties from the Official Receiver who was 
obstructed. by the sons of the’ insolvent 
applied to the Court for delivery.of pos- 
session after removal of obstruction. The 
Court ordered the same after deciding 
that the properties constituted. the self 
acquisition of. the father and that the 
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sons had no rights and that even if they; 
had such rights they should be establish~ 
ed by a separate suit. One of the sons 
having filed the suit, the Court held that 
the prior decision by the trial Court that 
the properties iwere self-acquired_ which 
was confirmed | in appeal and revision, 
was binding upon the sons and they can» 
not reagitate the matter, that that the 
decision cannot:be attributed to any other 
jurisdiction than the one conferred on the 
Insolvency Court by Section 4 of the 
Provincial Insolvency Act, that a decision 
under that section is final and conclusive 
and that a mere direction of the Cour# 
that another proceeding might be taken 
for having a point more adequately con« 
sidered and decided ig of no. avail when 
considering a plea of res judicata, Ree 
lying upon this decision, Thiru A. Sunda- 
ram Ayyar, learned counsel for the res» 
pondents, reiterated that Ex. A-4 judg- 
ment cannot leave the question of custom 
open and in spite of the observations con 
tained in Ex. 'A-4. the present suit is 
barred by res judicata on the ground that 
under Ex. A-4 injunction has been grant 
ed in favour of ithe respondents. Thiru D, 
Ramaswami . Ayyangar, for the appel- 
lants, reiterated that in the abovesaid 
decision a‘ finality was given with regard 
to the question: as to whether the pro~ 
perty was the Self-acquired property of 
toe father of the plaintiff or not. The 
learned counsel | also submitted that in 
the previous suit. covered by the above- 
said decision, the clause “subject to’, 
was not there: but, as far as the present 
case is concerned Ex, A-4 has not given 
finality but has left open the question 
of custom. 


26. The next decision ‘cited by 
Thiru A. Sundaram Ayyar is the one in 
Malaya Kumar v. Fakir Mohammad, AIR 
1947 Cal 393, wherein it has been held 
that where in a! previous suit the defen~ 
dant’s right to relief which he seeks in 
the subsequent suit as plaintiff was one 
which might and’ ought to have been 
raised and had | jin fact been raised by 
him but the Court erroneously remitted 
him to another suit, the subsequent suit 
would still be barred by res judicata 
notwithstanding that liberty had been ex 
pressly reserved to him to institute sepa~« 
Tate suit and that in such a case, the 
matter would be: deemed to be impliedly 
decided in the previous suit and the sub- 
sequent suit filed ‘in pursuance of the direc- 
tion of the Court would be barred: by 
the rule of constructive res judicata.. In 
the said decision, the. right of the de- 
fendant, whether he had the darpatni- 
interest or not. was finally decided and 


‘the plaintiff owas given the relief he 


claimed on the basis that the defendant’s 
darpatni-interest had been annulled. The 
observation of the Court that the de- 
fendant can one his darpatni right in 
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a regular suit was held to be barred 
under the rule of res judicata in the eub- 
sequent suit. According to Thiru D. 
Ramaswami Ayyangar, for the appellants, 
such is not the present case, where Ex. 
A-4 has not finally decided the matter. 


27. Ganesh v. Baidyanath, AIR 
1958 Pat 270 lays down more or less the 
same principles as enunciated in the above 
Calcutta decision. 


28. Thiru A. Sundaram  Avyar 
also brought to my notice the following 
statement at page 509 in “Black on Judg- 
ments”, second edition, as to finalitr of 
a judgment:— 


“Tt is well settled that the doctrine 
of res judicata applies only to final jndg- 
ments. not to interlocutory judgments or 
orders which the court which rend=red 
them has power to vacate or modify at 
any time”, . 


On the basis of this, the learned cornsel 
submitted that Ex. A-4 is a final jidg- 
ment’ and would operate as res judicata 
in the present case, 


29. At this stage, it is necessary 
to consider Ex. A-4. the Judgmené of 
Anantanarayanan, J. (as he then was) in 
S. A. No. 1445 of 1959. In the Frivy 
Council case, above cited, the Jucicial 
Commissioner observed that some com- 
plication was introduced by the language 
ot’ the Judge who tried the first case and 
by his expressing himself as if he had 
power to give liberty to bring a =resh 
suit. As I have already observed, it is 
clear from the Privy Council case that 
originally a final decision was arrived at 
and the amendment petition alleging 
custom was also rejected. The observa- 
tion in that case by the trial Court is 
completely different from the one given 
in Ex, A-4 herein. That is why the Judi- 
cial Commissioner and the Privy Ccuncil 
rejected the plea of the plaintiff in that 
ease and held that suit was barred by 
res judicata. 

30. When a former suit between 
the same parties in the same cour: and 
for. the same relief, resulted in a decree 
of dismissal but the judgment left it open 
to the plaintiff to bring a fresh sui- and 
left open untouched and undecided all 
matters affecting the rights of the par- 
ties, the decree does not constitute res 
judicata in the subsequent suit, as such 
matters cannot be said to have been 
‘theard and finally decided’ within the 
meaning of Section 11, Civil P. C. The 
principle of res judicata is based on the 
meed of giving a finality to judicial deci- 
sions, What it says is that once a res is 
judicata, it shall not be adjudged again. 
Primarily it applies as between past liti- 
gation and return litigation. When a 
matter. whether on a question oz fact 
or a question of law, has been decided 
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between two parties in one suit or prow 
ceeding and the decision ig final either 
because no appeal was taken to a higher 
court or because the appeal was dismis~ 
sed, or no appeal lies. neither party will 
be allowed in a future suit or proceeding ` 
between the same parties to canvass the 
matter again. This principle of res judi- 
cata is embodied in relation to suits in 
Section 11, Civil P, C. 


31. In S. A. No. 1445 of 1959, 
(Mad), Anantanarayanan, J. (as he then 
was) granted the injunction “subject to” 
the appellants herein filing a proper dec= 
laratory suit for the purpose of proving 
the legality of the marriage between the 
second defendant and Punnayammal. Ac- 
cording to ‘Black on Judgments’ above~ 
cited, it is well settled that the doctrine 
of res judicata applies only to final judg- 
ments and not to interlocutory judgments. 
Proof of custom has to depend on the 
well-defined principles such as of its 
ancient character, certainty, reasonable~ 
ness and also not opposed to public 
morals and eugenics. Hence, when the 
court in a given case leaves open the 
proof of custom to be decided in a proper 
declaratory suit, it definitely intends only 
temporary relief without there being any 
‘finality’ in its judgment. As far as the 
present case is concerned, once the custom 
is proved, so as to make the marriage of 
the second defendant with Punnayammal, 
a valid one, the plaintiffs will automati- 
cally get the decree they prayed for. The 
clause “subject to” in Ex. A-4 clearly 
indicates that there was no finality in the 
judgment thereunder and as such the in- 
junction granted thereunder was only 
subject to the decision on the question of 
custom. This case cannot be equated to 
a caSe in which the party has failed to 
adduce necessary evidence in proof of his 
case. Proof of custom stands on a pecu- 
liar footing and unless and until the same 
is decided in a particular case, as in the 
present case, any other relief which is 
incidental thereto, will depend upon the 
decision upon the existence of such a 
custom. This has been made very clear 
in Ex. A-4 by the use of the words “sub- 
ject to”. In 48 Mad LJ 64 = (AIR 1925 
PC 55) the facts are completely different. 
There the party had not taken the plea 
of custom. Further, the Court had re- 
fused to allow the amendment, pleading 
the custom as to the nearness of rela- 
tionship to the deceased person there. But 
in the present case, the specific case of 
the plaintiffs was based upon custom and 
that too, on the strength of the observa- 
tions made in Ex. A-4 judgment, which 
clearly gives the right to the appellants 
to file the present suit for the purpose of 
establishing the validity of the marriave 
of Punnayammal with the second defend- 
ant. It will be meaningless if we intera 
pret the judgment under Ex, A-4 to mean 


3 


430 Mad, 


that the appellants have no right in the 
property since the judgment thereunder 
is final and any right left open thereunder 
is only academical, just meant for wash- 
ing away the stigma attached to the birth 
of the plaintiffs. -The basis and the pur- 
port of the judgment under Ex, A-4 are 
not only to establish the legitimacy of 
the birth of the plaintiffs but also to get 
a right in the property. Only in this 
background, Anantanarayanan, J. (as he 
then was) has delivered the Judgment 
under Ex. A-4 with the clause “subject 
to” the appellants filing the present suit 
to establish the custom. Hence, once the 
custom is established. automatically, the 
plaintiffs must get the relief. Section 11, 
Civil P. C. or Explanation IV to S, il 
will never come in the way or be a bar 
to the present suit, inasmuch as I am of 
the view that the judgment under Ex, A-4 
is clear to the effect that the decision 
arrived at thereunder is not a ‘fine!’ one, 
but ‘subject to’ the decision in the pre- 
sent suit, 


32. As rightly pointed out by 
Thiru D. Ramaswami Ayyangar, in the 
cases covered by the decisions relied on 
by Thiru A. Sundaram Avyyar. there is 
absolutely nothing in the Judgments in 
those suits to show that the decrees pas- 
sed were “subject to” any condition. as 
Is contained in Ex, A-4, and this makes 
all the difference and as such there is no 
finality in the judgment under Ex. A-4 to 
bar the present suit under S. 11, Civil 
P., C. If we accept the contention of Sri 
A. Sundaram Iyer; the spirit of the judg- 
ment under Ex. A-4 will not be there and 
in substance the plaintiffs will be depriv- 
ed of their valuable right to get relief in 
this suit. Both on equity and on proper 
interpretation of the judgment under 
Ex. A-4, substantial justice can be render- 
ed only when Ex. A-4 is construed as 
judgment which has not given ‘finality’ 
to the dispute between the parties. but 
it has left open the question of custom to 
be decided in the present suit. 


83. I am completely in agreement 
with the interpretation given by Sri D. 
Ramaswami Aiyangar, the learned coun- 
sel for the appellant, to Ex. A-4, judg- 
ment, and I confirm the findings of the 
trial court. 


34. In hess circumstances, the 
second appeal is allowed, the decree and 
qudgment of the first appellate court are 
vacated and those of the trial court are 
restored. Considering the relationship be- 
tween the parties. there will be no order 
as to costs. No leave. 

a Appeal allowed. 
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The Srirangam Municipality. Appel- 
lant v. V. Nataraja Pillai, Respondent. 


Second Appeal No. 806 of 1968, Dj- 
13-8-1971 against decree of Sub, J. Tiru- 
chirapalli in A. 5. No, 174 of 1967. . 


(A) T. P. Act (1882), S. 106 — Lease 
— Deed granting right to cut grass from 
certain lands for | specified period also giv- 
ing exclusive possession of those lands to 
grantee subject to owner’s right to ins- 
pect them and arrange watering is not a 
licence. AIR 1914 Mad 362 & AIR 1949 
Mad 148 & (1963) 2 Mad LJ 137 & (1965) 
1 Mad LJ 170 & AIR 1959 SC 1262 & 
AIR 1965 SC 610 & AIR 1968 SC 175 & 
(1969) 82 Mad LW 589, Rel. on. 


(Para 9) 


The grantee is entitled not only to 
the grass which has grown at the time of 
execution of the deed but also to the 
subsequent growth for that period men- 
tioned in the deed. As such he acquires 
a right in the land under that deed and 
is a lessee. The owner reserving a right 
to terminate the arrangement after notice 
or on grantee contravening its terms will 
not make it a licence. (Para 9) 


(B) Madras Cultivating Tenants Pro- 
tection Act (25 of 1955), S. 2 (b) — “Agri- 
culture” — Cultivation of guinea grass 
involves periodical removal of stumps, 
replanting new ones after ploughing and 
manuring land and cutting the grass de- 
pending on growth ——-It is similar to rais- 
ing of crops and is therefore “agriculture’. 
(1954) 2 Mad LJ 737 & C. R. P. No. 1471 
of 1969. (Mad), Followed. 
| (Paras 10 and 11) 
Cases Referred: : Chronological Paras 


AIR 1969 SC T64. = (1969) 1 SCR 
508, Ganapathi |Thevar v, S. N. 
Devasthanam ; 12 

(1969) 82 Mad LW 589 = (1969) 2 
Mad LJ 626, Lakshmiammal V. 
Sivakamu 8 

(1969) C. R. P. No. 1471 of 1969 


(Mad) l1 


AIR moe SC 175. = (1968) 1 SCR 
aim . M. Lall v. Dunlop Rubber 


o. i ; 
AIR 1966 SC 469;= (1966) 1 SCR 
450. EE v. Palaniyan- 


dav 
AIR “1965 SC 610/= (1964) 6 SCR 
642, M. N. Clubwala v. Fida 
- Hussain Saheb ; ' 8 
(1965) 1 Mad LJ 170 = 77 Mad LW. 
745, Arumugha Vettiah v, Anga- .. 
muthu Nattar ! 8 


(1963) 2 Mad LJ} 137 = 76 Mad 
LW 378. Govindesami v. Maha- 


lakshmiammal ° 8 


EP/FP/C862/72/JRM 
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AIR 1959 SC 1262 = (1960) 1 SCR 
368, Associated Hotels of India 
v. R. N. Kapoor 

(1958) 1 Mad LJ 272 = 71 Mad LW 
231, Kunchithapatham Pillai v. 
Ranganadham Pillai 12 

(1954) 2 Mad Mad LJ 737, In-re: 

Chak 


o 
AIR 1949 Mad 148 = (1948) 2 Mad 

LJ 155, Venugopala Pillai v, 

Thirunavakkarasu 8 
AIR 1914 Mad 362 = ILR 38 Mad 

883, Natesa Gramani v. Thanga- 

velu Gramani 8 


N. C. Raghavachari and N. S. Varada- 
chari, for Appellant; S. Padmanabhan, 
for Respondent. 

JUDGMENT:— The question that 
comes Up for consideration in this second 
appeal is as to whether the plaintiff in 
©. S. No. 548 of 1966 on the file of the 
District Munsif, Tiruchirapalli, is a culti- 
vating tenant entitled to the benefit of 
the Madras Cultivating Tenants Protec- 
tion Act, 


2. The respondent herein took on 
lease from the Srirangam Municipality, 
the appellant herein, 7 acres of sewage 
farm in Coleroon road, Vellithirumutham 
village in 1960 for a periog of 3 years 
in a public auction held for the purpose. 
The lease was also renewed for a fur- 
ther period of 3 years from 1-4-1963. As 
the lease in favour of the respondent ex- 
pired on 31-3-1966, there was a fresh 
auction for the lease of the sewage farm 
on 19-3-1966 and one Rahmatullah was 
the highest bidder for Rs, 26001, ani the 
respondent was the next highest bidder 
for Rs. 25716. The municipality passed 
a resolution on 22-3-1966 accepting the 
second highest bid of the responder.t for 
Rs. 25716 without assigning any reason 
or rejecting the highest bid of Rupees 
6001. 


The Collector of Tiruchirapalli acting 
under Section 34 (2) of the Madras Dis- 
trict Municipalities Act directed the Com- 
missioner by his Memo dated 22-€-1965 
not to give effect to the resolution cf the 
municipality dated 22-3-1966. Ther2after 
the Municipality held a special meeting 
on 7-5-1966 and resolved to cancel the 
resolution dated 22-3-1966 and to canduct 
a re-auction of the lease of the sewage 
farm. At that stage the respondent filed 
W. P. 1277 and 1278 of 1966 to quash the 
resolutions passed by the Municipality 
cancelling its earlier resolution anë pro~ 
posing the re-auction. In those writ peti- 
tions he sought an interim order cirect- 
ing the Municipality not to re-auction 
and not to dispossess the respondent from 
the sewage farm. This court, though at 
the first instance granted an ex parte 
order of stay on 12-5-1966, vacated the 
same after contest on 31-5-1966. “here- 
after the respondent filed the suit ior an 
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injunction restraining the Municipality 

from interfering with his possession on 

the ground that he is a cultivating ten- 

ant entitled to the benefits of Madras 

ae 25 of 1955 in respect of the sewage 
rm. 


The defendant Municipality resisted 
the suit contending that the respondent 
has been given only a licence to cut and 
remove the guinea grass grown in the 
sewage farm, that he cannot claim to be 
a lessee of the sewage farm as he had no 
exclusive possession, that raising of guinea 
grass cannot be said to be agriculture, and 
that, in any event, he cannot claim to be 
a cultivating tenant as defined in Madras 
Act 25 of 1955. It also contended that 
the respondent had not been in possession 
of the sewage farm. on the date of the 
suit and that, therefore, he is not en- 
titled to the injunction prayed for by 
him, It was further contended that the 
respondent having bid at the auction held 
on 19-3-1966 subject to the terms and 
conditions of the auction notification and 
having asserted his rights as a bidder at 
that auction, in the writ proceedings is 
estopped from contending that he is en- 
titled to be in possession of the property 
as a cultivating tenant, 

3. The trial Court held that the 
plaintiff is a cultivating tenant of the 
sewage farm and that as such he is en- 
titled to the benefits of Madras Act 25 of 
1955. The trial Court also found the 
plaintiffs to be in possession of the pro- 
perty on the date of the suit. The lower 
appellate Court also agreed with the view 
taken by the trial Court. It is for con- 
sideration whether the concurrent view 
taken by the courts below is correct. 


4, The lease deed that has been 
executed by the respondent in favour of 
the municipality for the three year period 
from 1-4-1963 to 31-3-1966 has been 
marked as Ex, B-14 in the case. The 
question whether the respondent is a 
tenant or not has to mainly depend upon 
the terms of this document, as his pos- 
session of the suit sewage farm is based 
thereon. Ex, B-14 states that the lease 
is subject to the terms and conditions 
contained in the notification dated 12-2- 
1963. It also recites that the public auc- 
tion was only in respect of five acres and 
two cents, that the respondent’s bid for 
an annual rental of Rs, 8237 had been ac~ 
cepted, and that a further extent of T 
acre and 41 cents had been granted to 

for a period of 3 years by virtue of 
a resolution passed by the Municipality 
on 30-10-1963 for an annual rent of 
Rs, 400. The relevant terms and condi- 
tions set out therein are as follows: 


5. The lessee should maintain pro~« 
perly the fences, ridges, trees. free from 
encroachment from others. The lessee 
has no right to sublet or assign the rights 
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acquired by him under the agreement 
without the written permission from the 
Municipality. The Municipality and its 
officers are entitled to enter and inspect 
- the property and call upon the lessee to 
do such maintenance works as are neces- 
sary. The lessee is not entitled to any 
remission on any ground whatever. The 
Municipality or the District Collector can 
terminate the lease at any time by serv- 
ing a notice on the lessee. Except water~ 
ing the grass. other operations including 
watch and ward have to be the respon- 
sibility of the lessee. The lessee has to 
cut the guinea grass only above 9 inches 
from the ground. Apart from the 4.65 
acres wherein guinea grass had already 
been raised by the Municipality the lessee 
had to raise guinea grass at his own cost 
in the rest of the extent after getting 
permission from the Commissioner. 
Tf default is committed in carrying out 
the obligations imposed on the lessee, the 
lessee is liable to pay a fine not exceed- 
ing Rs. 100 for each default, and if the 
fine is not paid the Commissioner of the 
Municipality has been empowered to 
bring the properties for re-auction and 
in such an event the lessee has to sur- 
render the sewage farm with all the 
fruit bearing trees as also the guinea 
grass raised therein. 


In the light of the above terms end 
conditions of this lease, it has to be found 
out as to whether the respondent is a 
licensee or a lessee. The respondent, of 
course, has adduced. evidence to show that 
he has cultivated plantains, vegetables 
etc, on portions of the land contrary to 
the terms set out in Ex. B-14 set out 
above. which directs the lessee to culti- 
vate guinea grass in the vacant portions 
after getting the permission of the Com- 
missioner of the Municipality. The lease 
deed nowhere permits the lessee to raise 
plaintains, vegetables etc. Therefore. the 
facts that the lessee has cultivated a por- 
tion of the lands with vegetable and plain- 
tains have to be ignored for finding out 
the nature of the interest which the res- 
pondent got under the lease deed 
Ex, B-14. 


6. The learned counsel for the ap- 
pellant submits a three-fold contention to 
meet the claim put forward by the res- 
pondent that he is a cultivating tenant 
in respect of the sewage farm. (1) The 
respondent is only a licensee and not a 
lessee. (2) No agricultural operation is 
involved in raising guinea grass and cut- 
ting or removing the same and (3) the 
respondent is not a cultivating tenant as 
defined in the Act as there was no per- 
sonal cultivation by him on the suit 
lands. 


7. The learned counsel contends 
that the respondent has not been given 
exclusive possession of the lands and that 
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the lease deed Ex. B-14 has authorised 
the municipal officers to enter and inspect 
the praperty and also to water the guinea 
grass already existing in the lands and 
to supply water to the other areas to be 
cultivated by the lessee with guinea grass. 
The other terms in Ex, B-14 such as the 
tight to terminate the lease either by the 
municipality or by the Collector after due 
notice were also relied on to show that 
the interest which the respondent got 
under the lease could only be that of a 
licencee. The learned counsel also states 
that even if the ‘respondent is held to be 


in exclusive possession of the lands in 


question that cannot be conclusive. The 
clause in Ex. B-14 which directs the res- 
pondent to cut guinea grass only from a 
height of 9 inches from the ground js also 
relied on to show that the right of the 
respondent is to cut and remove the 
guinea grass and| zhat he has no interest 
in the land as such. ` 


8. In Natesa Gramani v. Thanga~ 
velu Gramani, ILR 38 Mad 883 = (AIR 
1914 Mad 362) a document stated that 
the lessee had “taken for lease for two 
years palmyra tre2s in a certain garden 
Di ea ie that he would not cut the leaves 
of any of the trees except those whose 
leaves had to be cut out”. It was held that 
it was not a leasé of immovable property 
and that therefcre the document did not 
require registration. In Venugopala 
Pillai v., Thirunavakkarasu, 1948-2 Mad 
LJ 155 = (AIR 1949 Mad 148) there was 
a lease of coconut trees for the purpose 
of drawing toddy and the document which 
was executed between the parties show- 
ed that the lessee obtained the rights to 
enjoy the toddy yield from the trees and 
a right to enter ‘upon the land for the 
said purpose. It was held that the lessee 
had merely a licence to enjoy the toddy 
yield from the trees and that the right to 
enter the land was restricted only for 
the said purpose. Govindasami v. Maha- 
lakshmiammal, 1963- 2 Mad LJ 137 dealt 
with a case of 'an yearly lease of a 
coconut tope where the lease deed made 
it clear that the right created thereunder 
was only in respect of the trees, that the 
lessee was only entitled to collect the pro- 
duce from the trees and that the lessee 
would be entitled ito repair the land so as 
to render it ueil for obtaining the 
produce. 


It was held’ therein that the interest 
conveyed under the document was only 
a right to collect. the usufructs of the 
coconut trees coupied with a licence to 
use the land for 'cbtaining the produce. 
The lessee in that case was held not to 
be a cultivating tenant under the Act. 
One of the circumstances which was re- 
lied on by the learned Judges in that case 
was the undertaking given by the lessee 
not to cultivate ary other crop on the 
land. In Arumugha Vettian v. Angamuthu 


r 


%, 
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Nattar, 1965- 1 Mad LJ 170,:Srinivasan, J. 
had expressed the view- that when-a-per- 
son has been. given a right to cut and 
remove coconuts from a-grove, his right 
to enter upon the land would. be in tne 
- nature of a licence if it is a case where 
he is to remove the goods immediately 
upon the grant of the right. But where 
he is entitled to the -usufruct from the 
trees spread over a period of time dur- 
ing which period the usufruct grew cut 
of the soil, then the right to collect the 
usufruct is in the-nature of: immoveable 
property and would accordingly amount 
to a lease. 


In Associated Hotels of: India v. 
R. N. Kapoor, AIR ‘1959 SC 1262,” the 
Supreme Court has stated that the follow- 
ing propositions should be taken to be 
well-established. (1) To ascertain wheter 
a document creates licence. or lease, the 
substance of the document must be pze- 
ferred to the form (2) The real test. is 
the-intention of the parties whether they 
intended to create a lease or a licere; 
(3) I£ the document creates an interest in 
the property. it is a lease; but if it oaly 
permits another to make use of the po- 
perty. of which the legal possession con- 
tinues with the owner. it is a licence, end 
(4) If under the document a party gets 
exclusive possession of the property. prima 
facie, he is entitled to- be considered to 
be a tenant; but circumstances may be 
established which negative the intention 
to create a lease. 


- In M. N. Clubwala v.. Fida ‘Hussain 
Saheb, AIR 1965 SC 610, the distinction 
between a licence and a lease has ben 
pointed out. .In that case, the question 
arose whether a stall-holder in a market 
was a lessee or a licencee. It was found 
that the stall-holder was entitled to 2x- 
clusive use of his stall from day to day 
but he had no right to use it during the 
nights after the closure of the market at 
ll p.m. at his pleasure, that even his 
use during the day time is subject to 
several conditions, that the landlords were 
under a duty to clean as well.as disinzect 
the ‘stalls and to-close the market et a 
particular time. On these -facts the 
Supreme Court held that the legal tos- 
session of the stalls should be held to be 
with the landlords and not with the stall- 
holders, and that the stall-holder is ay 
a licencee and not a lessee. 


In.a later decision in B. M. Lal: v 
Dunlop Rubber Co., ATR 1968 SC 175, the 
Supreme Court expressed - the view that 
the test of exclusive possession is not 
conclusive, though it is-a very: important 
indication in favour of tenancy. In 
Lakshmiammal v. Sivakamu, (1969) 82 
Mad LW 589, Natesan. J. has pointed out 
that that difference between a lease and 
licence is quite often subtle and that the 
precise character of. the relationship be- 


‘for a period of 3 years.. 


the transaction a licence. 
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tween the owner and .occunier has.to be 
determined having a conspectus of the en- ` 
tire case and circumstances obtaining at 
the time of the entry and the conduct of 
the parties, 


9, If we analyse the terms con- 


“tained in Ex. B-14, in the’ light of the 


principles enunciated in the above deci- 
sions, it is seen that the respondent - has 
been given ’-exclusive.- possession subject 
to the right of the municipal authorities 
to inspect and its employees to attend ‘to 
the watering and that-the right of. ‘the 
respondent to cut the grass is spread. over 
That means, 
the parties intended that the respondent 
should have the benefit of not only the 
grass that had grown at the time of the 
auction’ sale but also the further growth 
of the grass for a period of 3 years. It 


‘cannot, therefore, be said that the lessee 


has no interest in the land. As a matter 
of fact the evidence in this case which 
has been accepted by both the courts be- 


‘low is that the respondent has been re- 


planting the guinea grass every 9 months 
even in the area where the guinea grass 
existed at the time of auction. The fact 
that the Municipality had a right to ter- 
minate the arrangement. by issuing a 
noticé or on the default committed by 
the respondent in payment of the fine 
that might be levied for contravention of 
the terms of the agreement wili not make 
I am, there- 
fore, of the view that the respondent has 
acquired a right in the land by virtue of 
the above lease and it is not merely a 
licence as urged by the learned counsel 
for the appellant. ` ; 


10. -The -next question is whether 
the raising of guinea grass on the suit 
lands is an agricultural operation. The 
learned counsel for the appellant. con. 
tends that it cannot be an agricultural 
operation. The evidence of P, Ws. 1 to 4 
which hag been accepted by both the 
courts below: and which. stands uncon- 
tradicted is to the effect that once :in 


nine months the stumps have to be: re- 


moved and new stumps replanted for 
raisng guinea grass, after the lands. are 
ploughed and manured and that the grass 
is to be cut periodically depending -upon 
its growth.: Though the lease deed pro- 
vided -that guinea grass had been raised 
by the Municipality in 4 acres and 63 
cents and the plaintiff is to raise guinea 
grass only in respect. of the remaining 
extent leased out to him. the plaintiff 
has been carrying on operations such as 
replanting in the entire extent and though 
an attempt was made by the Municipa- 
lity to show that the guinea grass which 


‘stood on 4 acres and 63 cents at the time 


of the lease was a perennial crop requir- 
ing no further agricultural basic opera- 
tion, no evidence has been adduced on 
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behalf of the Municipality to sustain thet 
case, 


It is not the case of the municipality 
that the replantation of the grass was 
done by it. The evidence on the side of 
the respondent which goes unrebutted 
shows that the respondent is carrying on 
basic and subsequent operations in culti- 
, vation of the guinea grass’ in the lands 
in question. That evidence also is to the 
effect that the basic and subsequent ope- 
rations in the cultivation of guinea grass 
are practically the same as for raising 
any other crop. In his book “Common 
cultivated crops of South India” V. T. 
. Subbiah Mudaliar at page 536 sets out 
the process of cultivation of guinea grass 
of follows: 


“The land is prepared by ploughing 
3 to 4 times, manured with caitle man- 
ure at 10 to 20 cart loads to an acre and 
laid into ridges and furrows, 3 ft. apart 
The individual branches, which spring 
up from the base of the guinea grass 
stumps, are separated and used as plant- 
ing material, They are planted 2 or 3 
feet apart on one side of the ridges and 
5000 to 7000 slips are planted in an acre. 
The crop is irrigated once a week for 
about 2 months and once a fortnight later. 
It makes vigorous growth and the first 
cutting can be taken in about 75 days 
and the subsequent ones at intervals of 1 
to 1} months, depending upon the rate of 
growth. The crop is intercultivated 4 to 
6 times a year and manured with cattle 
manure annually at 10 cart loads to an 
acre. The individual plants spread out 
and form big stools in about two years 
and they are then split into four quarters 
and 3 of them are dug and remcved, The 
quartering of the stools may have to be 
done once a year subsequently.” 


From the process of cultivation of 
guinea grass set out above it is seen that 
guinea grass is cultivated just like any 
other crop and it involves all the basic 
and subsequent operations normally done 
in raising other crops. Therefore, it has 
to be taken that the operations carried on 
‘iby the respondent in the suit land are 
agricultural operations. 


11. In Chako in re (1954) 2 Mad 
LJ 737, Ramaswami, J. expressed the 
-view that the word ‘agriculture’ denotes 
the raising of valuable or useful products 
‘deriving nutriment or substance from the 
soil with the aid of human skill and lab- 
our, that irrespective of the. nature of 
the produce or product, whatever is 
frown on land aided by human labour 
and effort, whatever does not grow wild 
or spontaneously on the soil without 
human labour or effort would be an agri- 
cultural product in the context of the 
Madras Debt Conciliation Act, 1936. In 
a recent decision of this court in C. R. P. 
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No, 1471 of 1969 (Mad), it has been held 
that the word ‘agriculture’ is generally 
understood as comprehending the raising 
of vegetables, fruits and other garden 
products such as food for man and beast 
and that it cannot be restricted only to 
the raising of annual or periodical grain 
crops. Hence the raising of fodder such 
as guinea grass in this case has to be 
taken as an agricultural operation. 


12, The further contention of the 


‘appellant is that raising of guinea grass 


in the suit lands by the respondent was 
only by engaging labour and. that there- 
fore, the respondent cannot come within 
the definition of a ‘cultivating tenant’. A 
‘cultivating tenant’ has been defined in 
Madras Act 25 of 1955 in relation to any 
land as a person who carries on personal 
cultivation on such land, under a tenancy 
agreement, express or implied. The ear- 
lier view taken in Kunjithapatham Pillai 
v. Ranganatham Pillai, 1958-1 Mad LJ 
272 was that a cultivating tenant need 
not do physical labour in respect of the 
cultivation work and that even a person 
who assumes the risk of cultivation and 
is not the paid agent of another person 
and who directly supervises the work of 
cultivation would be a cultivating tenant. 
However Section 2 (ee) has made the posi- 
tion clear and it says that a person can 
be said to carry on personal cultivation 
on the land when he contributes his own 
physical labour or that of the members 
of his family in cultivating the land. 


As to the requirements necessary to 
prove that a particular person is a cul- 
tivating tenant have been set out in the 
decisions of the Supreme Court in Suda- 
laimuthu v. Palaniyandavan, AIR 1966 
SC 469 and Ganapati Thevar v, S. N. 
Devastanam, AIR 1969 SC 764. If the 
respondent claims to be a cultivating 
tenant, he must establish that he contri- 
butes his own physical labour or that of 
the members of his family in the culti- 
vation of the guinea grass, 


(His Lordship discussed the evidence and 
proceeded) 


The farm is situate in Sirana, In my 
view, the evidence adduced by the plain- 
tiff to show that he contributed his own 
physical labour in raising the cultivation 
of guinea grass is meagre and practi- 
cally next to nothing. I am not, there- 
fore. inclined to agree with the respon- 
dent’s contention that he will come under 
the definition of a ‘cultivating tenant’. 
In view of my finding that the respon- 
dent bas not shown to have contributed 
his physical labour or that of the mem- 
bers of hig family jn raising guinea grass, 
it has to be held that he is not a cultivat- 
ing tenant as defined in the Act so as to 
entitle him to the benefits under the Act. 


t, 


no order as to costs. 
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13. ‘The second appeal is, there- 
re allowed! -and the judgment and de- 
cree of the lcourts below are :set as.de. 
But, in the. circumstances. there will be 
No leave. 


T Appeal ‘allowed, 
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“RAMÉ PRASADA RAO, J. 
M. L Royappan, . ‘Petitioner v. The 


` Government of Tamil Nadu and anotner, 


Respondents. ; 
Writ ea No. 4418 of 1970, D/- 23-6- 
71. 


| 
Tamil Nadu Panchayats Act (38 
-47 | — Meeting. of ; ees 


Chairman and Vice-Chairman leaving 
meeting abruptly — Resolutions passed 
‘by remaining’ members ` on subjects in 
‘agenda are valid. 


Where the members: of the’ Panzha- 


yat Union Council ‘were present at the 


meeting properly called for consideretion 
of specific subjects in the agenda and the 
‘Chairman and the Vice-Chairman left the 
meeting abruptly adjourning it without 
the concurrence of the members present 
and without recording any reasons ir the 
minutes book, continuance of the meet- 


‘ing and the: passing of resolutions. or the 


-Subjects in the agenda by the remaning 
- members would be -valid. 


W. Ps. Nos. 

3406 and 3407 of 1969 (Mad) and AIR 

1960 Raj-25, Rel. on. (Paza 4) 

Referred : Chronological . Paras 

(1969) W, P,! Nos, 3406 and 3407 of- 
1969 (Mady, Swamiathan v, Muni- 
cipal Council, Arkonam, 


ALR 1960 Raj 25 = 1960. Raj LW 


486, Deodutt Sharma v. Z. A, Zaid 4 


' M. Krishnaswami, for Petitionen T. 
Satia Dev. Addl. Govt, Pleader. for Res- 





ORDER: 


— The seinan is the Vice- 


` Chairman of the Kaniambadi Pancaayat 
Union Council and ‘the President oi 


Adukkambalrai village panchayat. A spe- 


., cial. meeting of the Union Council was 
” convened by the Chairman on 2-3-1976 


for three pecific purposes, namely, elec- 
tion of chairman. co-option of members 


- and election of a member to the Appoint- 
It so happened that, 
o ion of the Vice-Chairmar was- 
' “over, the jother subjects were not’ taken 
“lup ‘for consideration and the meeting, for 


reasons not Known, was ‘adjournec, but 


~. with the! consent of the members pre- 


“sent: 


deration j/of two other outstanding sub- 


-- jects as jabove was convened once again = 
vo ON: ral ad at. 2-30. pm. „Members of 





A E 


M. I. Royappan y. State, 


what happened to 


jects in the agenda, 


‘Committee, 


_they prefaced such minutes 
statement that, as the Chairman of the 


without justifiable 


ite adjourned meeting for. zonsi- .: 
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the Council were present. But. it is com- 
mon ground that the Chairman. as- well 
as the petitioner left the meeting: abrupt- 
ly thereby once again not considering the 
subjects in the agenda set for the meet- 
ing properly called, 'The petitioner’s ex- 
planation .is- that, after adjourning the 
first meeting called on 2-9-1970, the peti- 
tioner felt a doubt whether the said ad- 
journment was proper in the eye of law 
and wanted a clarification from the 
Director of Rural .Welfare who is the 
Inspector under the Madras Panchayats 
Act, 1958. As no reply was received on 
the representations: said to nave been 
made by the petitioner, the case of the 
petitioner is that he along with the Chair- 
man once again adjourned the meeting 
on 11-9-1970 but this, time without. the 
concurrence of the members present and 
without even noting. in the minutes book 
as to the reasons why the meeting was 
adjourned. In fact, it is found that the 
petitioner and the Chairman of the coun- 
cil have taken away . the minutes book 
also and to this. date it is not: known 
‘the . same, As, ‘the 
Chairman and the petitioner as Vice 
Chairman left the council hall and there- 
fore abandoned the meeting properly held 
and called, the members. present con- 
tinued the same, carried on with .sub- 
co-opted members and 
elected a member to the Appointment 
In fact, they had to write 
the minutes of such a meeting held: by 
them in independent sheets of.paper .and 
with the 


Union Council and the petitioner as the 
Vice-Chairman left the council... hall 
reasons they . were 
continuing the, meeting and dealing with 
the subjects in the agenda. Coming to 


know .of this, the petitioner complained 


about -the validity of such a meeting. 
The Collector of the District as the im- 
mediate supervisory authority .of ..the 


‘Panchayats and Union Council. referred 
‘the matter to the Government and. the 


Government passed the impugned order 
holding that the meeting held by.. the 
members who remained in the council 
hall after the Chairman and the” Vice- 


‘Chairman left was perfectly regular..and 
-valid and the resolutions passed: therein 


are unimpeachable. It is as against. this 


the present writ petition has been filed. 


2. It is unfortunate that respon- 


-dents 3 to .9 who are really contesting 


P SPONG ENIS arè not represented” before 


- me. . 


3. The eied counsi] for“ the 


‘petitioner states that the second: meet- 


ing was adjourned since the clarification 
sought for by the petitioner regarding 
the propriety of the first adjourned meet- 


ing by the Union’ Cotincil was still await- 


ed and therefore | he and the Chairman 
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bad to leave the council hall without 
“proceeding with the meeting any further. 
In these circumstances, ij, igs stated that 
the continuance of such a meeting by 
some of the members of the Council after 
the Chairman and the Vice-Chairman left 
the same is irregular and any reSolution 
bassed by thei should be deemed to be 
illegal. 


4. I am unable to agree In 50 
far as the first meeting convened on the 
2nd September 1970, for considering the 
three special subjects is concerned, it was 
adjourned with the consent of all the 
members present. There is no difficulty 
about this adjournment at all, Whatever 
that might be, when a second meeting 
was convened for the purpose by the ap- 
propriate authority on 11-9-1970, when 
the members in answer to the call made 
by such authority presented themselves 
for the meeting and the meeting com- 
menced, and when therefore the meet- 
ing was held in answer to the summons 
issued for holding the same, then at the 
pleasure of the Chairman or the Vice- 
Chairman the meeting could not be ad- 
journed against the will and without the 
consent of the members present. If there 
are compelling circumstances such as con- 
fusion, chaos, ete., which would neces- 
sitate an adjournment of the meeting, 
then probably the adjournment can be 
justified on its own merits and under 
such exceptional circumstances. But, 
when ordinarily a meeting is called on a 
particular date and it is held in conse- 
quence of such a call, then its continu- 


ance cannot be snapped by the will and’ 


pleasure of the presiding authority and 
even so when the members present in 
the meeting are against an adjournment. 
In the instant case. in so far as the ad- 
journment of the meeting held on 11-9- 
1970 is concerned, it was not consented 
to by the members present. Prima facie 
therefore, the Chairman or Vice-Chair- 
man as the case may be who called for 
the meeting cannot, unless for exceptional 
justifying reason adjourn the same suo 
motu without even giving a reason for 
such an adjournment and without. re- 
cording such reasons in writing in the 
minutes book kept for that purpose. Such 
a voluntary act on the part of the pre- 
siding authority resulting in an irregular 
adjournment can be ignored by the mem- 
bers who congregated on the issue of 
summons for the meeting and continued 
the same without reference to those mem- 
bers who left the meeting in suzh cir- 
cumstances. Alagiriswami, J, in Swamina- 
than v. Municipal Council, Arkonam, 
W. Ps. 3406 and 3407 of 1969 (Mad), while 
considering the import and scope of such 
an adjournment, adopted the principles 
laid down in Deodutt Sharma v, Z. A. 
Zaid, AIR 1960 Raji at pp. 37 and 38 
which are to the following effect: 


M, I, Rovappan v. State (R. Rao J.) 


ALR, 

“1. That once a meeting had been 
properly called and it meets the chair- 
man of the meeting can only adjourn it 
with the consent of the majority of the 
members subject of course to the rules 
and regulations of ihe particular body in 
relation to whieh such a question might 
arise. Thus, where a meeting, according 
to a statute or the rules under which it 
has been called, must have a certain quo- 
rum, and such quorum is not present, the 
Chairman wil] have the authority to ad- 
journ the meeting because ih its absence 
no lawful meeting can be held, 


2. In the absence of any rule to the 
contrary, the common law doctrine should 
be held to prevail that the adjournment 
of the meeting rests with the majority 
of the members present and is not a 
matter merely of the pleasure of the 
Chairman, 


38. An exception to the aforesaid 
rule which has been almost universally 
accepted is that where disorder breaks 
Out at a meeting, she chairman has an 
inherent right, even if it has not been 
pranted by statute or the rules, to ad- 
journ the meeting without consulting the 
majority, 


4, These exceptions apart, if the 
chairman adjourns a meeting contrary to 
the wishes of the members present and 
thereby interrupts or leaves unfinished 
the business for which the meeting was 
summoned, the remaining members can 
lawfully continue the business and jin the 
absence of their proper chairman, it is 
open to them to elect another chairman 
to act as his substitute and continue the 
buiness and any business which was duly 
notified in the notice for the meeting 
could be transacted «o completion, and if 
it is so transacted it would be valid, 


5. Where, however, the adjournment 
has been properly ordered by the chair- 
men, or it having been ordered the mem- 
bers have acquiesced in it, and therefore 
it dawns on or stirkes some of them to 
continue the business of the meeting. then 
such continuance should be held to be 
invalid as being a surprise or a fraud on 
the members who may have already left 
the meeting.” 


I have re-extrected these principles be- 
cause each one of them applies to the 
facts of this case. The meeting had been 
properly summoned; it was held in ac- 
cordance with the provisions of law and 
the rules made thereunder. ‘When the 
Chairman and/or the petitioner adjourns 
the meeting without valid or justifiable 
cause, the remaining members present 
can continue the meeting. which was 
held and initiated properly, and pass 
resolutions resulting in the co-option of 
members and the appointment of a mem- 
ber to the Appointment Committee, These 
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acts which are reflected in the resolutions 
passed by the remaining members wt.o 
congregated :after the Chairman or tte 
Vice-Chairman left the Council hall, are 
undoubtedly regular as they flow from 
valid and legal resolutions passed by the 
legally congregated body of persons, in 
this view of the matter. the impugned 
order cannot be challenged, it is also 
justifiable since the same has been passed 
in the exercise of jurisdiction vested n 
the respondent. There is no other error 
of law or jurisdiction arising in the order 
challenged, 


5. The writ petition is dismissed. 
There will be no order as to costs. 
Petition dismissed. 





AIR 1972 MADRAS 437 (V 59 C 140) 
RAMANUJAM, J. 


V. Munusami Naidu, Petitioner v. A 
Kasim Khan, Respondent. 


Civil Revn. Petn. No. 141 of 1971, 
D/- 23-4-1971, against decree of Dt. J., 
South Arcot, in C. R. P. No. 208 of 
1970 etc. 

Houses and Rents — Madras Bui_d- 
ings (Lease and Rent Control) Act (18 of 
1960), Ss. 10 (3) (a) (i) and 10 (3) (c) — 
Civil Procedure Code as such would not 
apply to Rent Control proceedings and the 
petition for eviction could not be amend-~ 
ed under O. 6, R. 17, Civil P., C. at ap- 
pellate stage especially when it amounzed 
to seeking a review of the adjudicat.on 
already made by the Rent Controller. 


The petitioner’s prayer in appellate 
Court to amend the Eviction Petition so 
that he could claim relief on the ground 
under Secticn 10 (3) (c) instead of under 
Section 10 -{3) (a) (i) originally claimed, 
was refused notwithstanding the fact that 
all facts needed to plead the new ground 
were on record. AIR 1951 Mad 766. Fol- 


lowed. (Pare 5) 
Cases Referred : : Chronological Pras 
(1968) C. R. P. No. 2152 of 1968 
(Mad), J®thirajalu Chetti V. 
Lashmikantammal 3 
AIR 1967 Mad 464 = (1967) 1 Mad 
LJ 195, South India Insurance 


Co, Ltd. v. Lakshmi 4 
(1966) 1 Mad LJ 300 = 79 Mad LW 
a Chennakesavalu v. Mansukh- 


a , . 3 
(1964) 77 Mad LW 611 = (1965) 1 

Mad LJ 287, Seethalakshmi Am- 

mal v. Rajammal 3 
(1963) 2 Mad LJ 19 = 76 Mad LW 


252, Raman Nair v. Govindasami 

Naidu 4 
AIR 1957 Mad 385 = (1957) 1 Mad 

LJ 241. Rayala Corpn., Madras v. 

Sayed Bawkar and Co. 3 


FP/GP/D376/'72/TVN o 


V; M. Naidu v. Kasim Khan (Ramanujam J.) 


[Prs. 1-2] Mad. 437 


AIR 1953 Mad 236 = (1952) 2 Mad 
LJ (SN) 10, Fernandes v. Ranga- 
nayakulu Chetti 

ATR 1951 Mad 766 = (1950) 2 Mad 
LJ (SN) 63, Komaraswami Goundan 


In re 4,5 
AIR 1948 Mad 235 = (1947) 2 Mad 
LJ 482, Abdul Khadir Madiiar 
v. A. K. Murthy 3 
K. Raman, for Petitioner; M. V. 


Chandran. for Respondents. 


ORDER :— The tenant is the peti- 
tioner herein. The respondent landlord 
filed an: application for eviction against 
the petitioner on three grounds (1) wilful 
default in payment of the rent, (2) use 
of the premises for a purpose other than 
that for which it had been let and (3) 
requirement of the building by the res- 
pondent bona fide for his own occupa- 
tion. The petition was resisted by the 
petitioner contending that there has been 
no wilful default in payment of the rents, 
that the building has not been put 
to a different use and that the require- 
ment of the respondent-landlord for his 
own occupation was not at all bona fide. 
The Rent Controller held that the alleged 
wilful default has not been made out and 
that the premises also has not been used 
for a different purpose by the petitioner. 
On the question of owner’s occupation 
the respondent has referred in his evic- 
tion petition to Section 10 (3) (a) (i) but 
the evidence adduced on his behalf was 
to the effect that his family has been in 
occupation of a room in the premises in 
question, that the room is found to be 
quite insufficient for the occupation of 
the family. and that therefore he re- 
quires the premises for additional ac- 
commodation under Section 10 (3) (c) of 
Madras Act 18 of 1960. Dealing with this 
question the Rent Controller said: 


“Admittedly the petitioner’s family 
is occupying a part of the house now and 
if the petitioner wants additional accom- 
modation for residential purposes he 
could as well do so. But it has not been 
done in the instant case. So the petition 
on this ground (for additional accommo- 
dation under Section 10 (3) (c)). may not 
be maintainable.” 


2. The respondent-landlord ap- 
pealed against the order of the Rent Con- 
troller refusing to pass an order for evic- | 
tion and in that appeal he filed an ap- 
plication for amendment of his petition 
seeking to give the correct provision of 
law, that is. Section 10 (3) (&à instead of 
Section 10 (3) (a) (i) of the Act and add 
a new para in his petition for eviction. 
This application for amendment filed at 
the appellate stage was resisted by the 
petitioner and the appellate authority al- 
lowed the amendment sought for by the 
respondent. According to the appellate 


authority the respondent has made all the 


438 Mad. ([Prs. 2-5] 


necessary allegation in his petition for. 


eviction for the application of Section 10 
(3) (c) of the Act, but that unfortunately 
he has quoted the wrong provision of law 
in his petition, and that in order to deter- 
mine the real controversy between the 
parties and ‘to avoid multiplicity of pro- 
ceedings it was just and necessary that 
the petition for amendment shouid be al- 
lowed. As against the said order allow- 
ing the petition for amendment the peti- 
tioner went in revision before the revi- 
sional court and it has confirmed the 
order allowing the amendment sought for 
by the respondent: It is against that 
order of the revisional authority this 
revision has been filed, 


3. On behalf of the petitioner it is 


contended that the provisions of the Civil’ 


Procedure Code cannot be applied to the 
proceedings for eviction before the au- 
thorities constituted under the Madras 
Buildings (Lease and Rent Control) Act, 
and as such they have no jurisdiction to 
permit the amendment of pleadings. Re~- 
ference has been made to the following 
decisions. In Abdul Khadir Madiidar v. 
A. K. Murthy, 1947-2 Mad LJ 482 = (AIR 
1948 Mad 285) the question arose whe- 
ther the Rent Controller had jurisdiction 
to set aside an èx parte decree. A Divi- 
sion Bench of this court held that the 
provisions of the Civil Procedure Code 
not having been made applicable to the 
proceedings under the Rent Control. Act, 
the application to set aside an ex parte 
decree was not maintainable. In Ravyala 
Corpn., Madras v. Syed Bawkar and Co., 
1957-1 Mad LJ 241 = (AIR 1957 Mad 
385) another Division Bench had observed 
that the Rent Controllers are not courts, 
and that therefore the proceedings before 
them are not governed by the provisions 
of the Civil Procedure Code. In 
Fernandes v. Ranganayakulu Chetti, 1952- 
2 Mad LJ (SN) 10 = (AIR 1953 Mad 236) 
Ramaswami, J. 
that the Civil P. C. was not intended to 
be generally applicable to proc2edings 
under the Madras Buildings. (Lease and 
Rent Control) Act, and that the provisions 
of Order 47, Rule i. Civil P. C. are not 
applicable when a revision petition filed 
under the Madras Buildings (Lease and 
Rent Control) Act has been dismissed: In 


a recent decision of Kailasam, J. in. 


Seethalakshmi Ammal v. Rajammal, 


(1964) 77 Mad LW 611 it was expressed’ 
that the Rent Controller is not a Civil. 


Court and the Civil P. C. is not applic- 


able to the Rent Control Court and that, 
therefore he had no power to appoint a. 


Commissioner for the purpose of deter- 
mining the fair rent. To the same effect 
was the decision of Natesan, J. in Chen- 
nakesavalu v. Mansukhlal, 1966-1 Mad 
LI 300. In a very recent decision -ren- 
dered- by Raghavan, J. in C. R. P. No.. 
2152 -of 1968 (Mad) Ethirajalu: Chetti v. 


V. M., Naidu v. Kasim Khan (Ramanujam J.). | 


has expressed the view 


Lakshmikantammal! it has béen held that 
an application for impleading a person 
as a party unde: Order 1, Rule.10, Civil 


P. C. will not He in proceeding initiated: 


before the Rent Controller; for eviction 
of a tenant. Relying on the above deci- 
sion the petitioner | contends | that the ap- 
pellate, authority has no power to allow 
the amendment.cf the petition. at the ap- 
pellate stage. while an application for 
amendment of the petition under O. 6, 
R. 17. Civil P. C. will not lie even before 
the Rent Controller. 


4, The learned courisel for the 
respondent however relies on the deci- 
sion in Komaraswami Goundam In re, 1950- 
2 Mad LJ (SN) 63 = (AIR 1951 Mad 766) 
wherein it was held that a quasi-judicial 
Tribunal like the Rent Controller or the 
appellate Tribunal had an inherent power 
to set. right mistakes in the pleadings ‘so 
long as the amendment does not amount 
to a review of the adjudication already 
made. In Raman Nair v. 
Naidu, 1963-2 Maq LJ 19 it has been ex- 
pressed: ~~ 


i 
“The duty. to be performed by the 
Rent Controller is a quasi-fudicia) one; 
that‘ is to_say, he has to adjudicate the 


rights of parties in the matters entrusted ` 
to him and: that therefore he had juris- 


diction’ to reopen a case and réceive addi- 


tional -evidence lət in by the landlord: 
concluded - 


though the arguments were 
and the case was closed- solong as he 
has not given a judgment in 'the case”, 


Reference is also made to a decision of. 


Anantanarayanan, C, J. in South India 
Insurance Co, Ltd. v. Lakshmi, 1967-1 
Mad LJ 195 = (AIR 1967 Mad 464). In 
that case while considering the power of 


the Motor Accidents Claims ;Tribunal to 


receive additional written statement, it 
was held that though under the Motor 
Accidents Claims Tribunal Rules only cer- 
tain provisions oz the Civi} P., C. are 
made. applicable to proceedings before 
the Claims- Tribunal, nevertheless the 
Tribunal is not divested of an inherent 
power to permit such other procedures as 
are rendered imp2rative by the princi- 
ples of natural- 
principles of Secticn 151 have an intrinsic 
application to all judicial and quasi-judi- 
cial tribunals. though the section. itself 
may not apply. | 

5. In this case the. mali question 
to be decided is whether the appellate 
authority had jurisdiction tô direct the 
amendment of the petition for eviction. 
In this case the respondent sought an 
eviction under Section 10 (3) (a). (i) of 


the Act -in his petition for |. owner’s oc-- 


cupation, - though he. adduced. evidence as 
to his requirement for additional accom- 
modation. He did not seek ito have the 


petition amended tefore the Rent Con-~ 


ALR. 


'Govindasami ; 


justice and that the 


A 


-ye 
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troller before he adduced evidence in 
relation to his requirement for additionel 
accommodation. He sought the amenc- 
ment only at the appellate stage. Tre 
decision in 1950-2 Mad LJ (SN) 63 = 
(AIR 1951 Mad 766) which held that a 
quasi-judicial Tribunal like the Rent Com- 
troller or the appellate Tribunal hed 
inherent power to set right mistakes made 
inadvertently in a petition for eviction. 
has stated clearly that such amendment 
cannot be sought for by way of review 
of the adjudication already made. I 
therefore feel that the appellate autho- 


rity in this. case is not justified in. 
allowing the amendment at the ap- 
pellate stage more or less permt- 


ting the respondent to seek a review 
of the judgment rendered by the Rent 
Controller. The only question that was 
involved in the appeal filed against 
the Rent Controller’s order was whether 
the order of the Rent Controller is cor- 
rect on the basis of the pleadings and 
evidence before him, What the respord- 
ent wants to do is to have the petition 
for eviction amended and to test the cor- 
rectness of the judgment of the Rent 
Controller on the basis of such an am- 
endment. This clearly amounts to seek- 
ing a review of the adjudication alrecdy 
made by the Rent Controller. I am of 
the view that the preponderance of judi- 
cial opinion is that the Civil P. C. as 
such will not apply to the proceedings 
before the authorities constituted under 
the Madras Buildings (Lease and Fent 
Control) Act and that Order 6, Rule 17 
cannot be invoked by them. 


6. Even assuming that the Fent 
Controller or the appellate authority nad 
an inherent power to set right mistckes 
committed by inadvertence in a petizion 
for eviction, the respondent in this zase 
is not entitled to have the amendment 
sought for by him. The respondent has 
taken’ a chance of a decision in his farour 
before the Rent Controller and therefore 
be cannot seek an amendment of the 
petition after the Rent Controller has 
pointed out the mistake in now see<ing 
eviction on the ground of additional ac- 
commodation. Further, no hardship will 
be caused to the respondent by the re- 
fusal of the amendment for he car al- 
ways maintain another petition for evic- 
tion on the ground of additional accom- 
modation. I therefore set aside the orders 
of the Courts below holding that the am- 
endment sought for is merely a rectfica- 
tion of the mistake due to inadvert=nce. 
The civil revision petition is, therefore, 
eo: There will be no order es to 
costs, 


Petition allcwed. 


Tiruchirapalli Municipal:ty v. 5. M. E. S. Corpn. 
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AIR 1972 MADRAS 439 (V 59 C 141) 
ISMAIL AND PALANISWAMY, JJ. 
The Municipal Council, Tiruchirapalli, 


Appellant v. The South Madras Electric 
Supply Corporation Ltd, Respondent. 


Appeal Nos, 392 and 509 of 1964, D/- 
20-1-1972 against decree of Sub. J. Tiru- 
ehirapalli, D/- 31-3-1964. 


Electricity (Supply) Act (1948), S, 57 
(as amended by Act 101 of 1956) — 
Agreement between licensee and consumer 
~~ Agreement fixing rate of charges pay- 
able by consumer — Power of lidensee 
to increase charges unilaterally in accord- 
ance with Sch. VI — (K-~-Ref:— Sch. VI, 
Cl. 1 (as amended by Act 101 of 1956)). . 


The Government of Madras granted 
a licence to the Electricity Supply Cor- 
poration under Section 3 (1) of the Elec- 
tricity Act, 1910. Under the terms of’ 
the licence, the prices to be charged by 
the licensee for energy supplied by them 
was not to exceed those stated in the se- 
cond annexure to the licence or in the’ 
case of a method of charge such maxi-' 
mum as the Government might fix ap- 
proving the method, nevertheless, the 
licensee could enter into special contract 
subject to Sections 23 and 22 of the Act. 
The licensee-Corporation entered into an 
agreement with the consumer-Municipa- 
lity for supply of electrical energy and 
the agreement dealt with the charges pay- 
able by the consumer. The question for 
consideration was whether the licensee 
could increase the charges payable by 
the consumer in exercise of its powers 
under the provisions of the Electricity 
Supply Act, 1948. 


Held, the agreement fell within the 
scope of Section 57 of the 1948 Act and 
consequently in exercise of its rigints 
conferred by Schedule VI of the 1948 Act, 
the licensee had power to revise the rates. 

(Paras 10. 15) 


An agreement applicable to the 
licensee, whether entered into by the 
licensee with the Government or with 
the consumer or any body else, but 
dealing with the matters covered by 
Schedules VI and VII will fall within the 
scope of Section 57. (Para 8) 

The agreement was not a special con- 
tract contemplated by the terms of the 
licence so as to leave it outside the scope 
of Section 57. (Para 9) 


Even assuming that the agreement 
was not to be comprehended by the ex- 
pression “agreement or instrument’ occur- 
ring in Section 57, still the other provi- 
sions of Sections 57, 70 and clause 1 of 
the Sixth Schedule would lead to the 
same conclusion. AIR 1969 Guj 40 & AIR 
1964 SC 1598, Followed, (Para 12) 


GP/HP/D843/72/MBR 


440 Mad. [Prs, 1-2] Tiruchirapalli Municipality v. S. M. E. S, Corpn, ALR, 


Cases Referred: Chronological Paras 


AIR 1969 Guj 40 = 10 Guj LR 225, 
Jhalaway Electric Power Supply 
Co. Ltd. v. Wadhwan City Muni- 
cipality -> S 
AIR 1964 SC 1598 = (1964) 7 SCR 
503. Amalgamated Electricity Co. 
Ltd. v. N. S. Bathena 13 
AIR 1955 Bom 182 = 56 Bom LR 
. 994, Babulal Chhaganlal Guja- 
rathi v. Chopda Electric Supply 
Co. Ltd. 14 


K. Alagiriswami, for Appellant; C. 
Ramanathan and V. Narayanaswami. for 
Respondent. 


ISMAIL, J.:— On 7th July 1925, the 
Government of Madras granted to the 
Tiruchirapalli-Srirangam Electricity Sup- 
ply Corporation Ltd., Tiruchirapalli, a 
licence under Section 3 (1) of the Indian 
Electricity Act, 1910 (hereinafter referred 
to as “the 1910 Act’) for supply of elec- 
trical energy to the towns of Tiruchira- 
palli and Srirangam. This licence with 
its conditions has been marked as Ex. A.94 
in these proceedings, The Tiruchirapalli 
Municipality had its Head Water works 
and sub-pumping station run on electri- 
city. Under Ex. A.1 dated 31st October 
1934, the said Tiruchirapalli-Srirangam 
Electricity Supply Corporation Ltd.. Tiru- 
chirapalli, entered into an agreement with 
the Tiruchirapalli Municipality for sup- 
ply of electricity for the purpose of run- 
ning the Head Water works. sub-water 
works and other electric power driven 
installations within the Municipal limits. 
Clause 10 of this agreement dealt with 
the charge payable by the Municipality 
for the electrical energy supplied to it 
and the said clause is as follows: 


“For each calendar month during the 
term of this agreement, the consumer 
shall pay to the licencee a charge calcu- 
lated at the rate of ten pies per unit 
(kwh) for all energy consumed and re- 
gistered through each meter, other than 
the meter for lights and fans. fitted at 
either the Head Water works or sub- 

(contd. on next column.) 


First 1000 units per month 
Next 4000 units per month 
all in excess per month 


Minimum monthly charge. Rs. 


2. By its resolution dated 24-6-39, 
the Municipal Council agreed to the rates 
proposed by the company for supply of 
power to main pumping station, sub-pump- 
ing station and other electrical installa- 
tions within the Municipal limits. Even 
after the expiration of the period of 
seven years from the date of the agree- 
ment, Ex. A.l, neither party gave notice 
of termination and no revised agreement 
was actually entered into in writing as 
eontemplated in Ex. A.2. It is the com- 


water works, vide schedule “A” and at 
the rate of cre anna six pies per unit 
(kwh) for all energy consumed by any 
motor and registered through each meter 
other than the meter for lights and fans 
mentioned in schedule B”. 

Clause 15 of this agreement dealt with 
the duration of the agreement and it 
provided: 


“This agreement shall, subject as 
herein before provided be and remain in 
force for a period of seven years from 
the date hereof. Either party shall be 
at liberty to determine this agreement 
after the expiration of such seven years 


‘on giving to the other two years notice 


in writing of such intention and (on the 
expiration of such notice). this agreement 
shall absolutely cease to be in effect and 
determine, but without prejudice to the 
rights or remedies, if any of either party, 
which may have accrued or arisen here- 
under in the meantime”, 


During the currency of this agreement, 
on 25th March 1939. the company wrote 
to the Municipality suggesting a new 
schedule of rates and. also contemplat- 
ing the renewal of the agreement. This 
communication marked as Ex. A.2 pointed 
out:— 


“Though the power agreement for the 
water works supply expires only in 1941, 
we agree with vou that it may be renew- 
ed now as some of its clauses are out of 
date and relate to thermal generation of 
power by us. Rates for these, when in 
order that they may compare favourably 
with the rates you incurred on your own 
plant then in operation. Still we shall 
be glad to charge at the enclosed rates 
with effect from lst March 1939 and in 
this connection. we are shortly sending 


vou a revised draft agreement for your 


acceptance, The rates now proposed 
benefit you to the tune of Rs, 9,000/- per 


annum, which we have no doubt, you 


will agree, is not inconsiderable. We en- 
close a tabulated sheet explaining how 
the sum of Rs. 9,000/- is arrived at”. 
The proposed rates were enclosed and 
they were:— 


1.25 annas per unit 
0.80 anna per unit; and 
0,60 anna per unit 
100/- 


mon case of the parties that the original 
agreement continued to subsist with the 
revised rates as agreed to between the 
parties as referred to above. Mean- 
while the Tiruchirapalli-Srirangam Elec- 
tricity Supply Corporation Ltd., Tiru- 
chirapalli, and two other electrity supply 
undertakings were merged in the South 
Madras Electric Supply Corporation Ltd., 
the respondent in these appeals, and the 
licence Ex, A.94 had been assigned to the 
respondent as per G. O. P. No. 1805 dated 


\ 
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26th August 1940. Subsequently, the 
Electricity (Supply) Act. 1948 (hereinafter 
referred to as the ‘1948 Act’) was passed. 
Purporting to exercise ‘its powers zon- 
ferred on it by the provisions of the said 
Act, the respondent herein proposec: to 
revise its charges for the supply of elec- 
trical energy with effect from 1st Decem- 
ber 1956 and Ex. A.34 is a copy of the 
printed notice giving the proposed revised 
rates. This communication pointed out 
that the revision had been found neces- 
sary to enable the respondent to recoup 
partially the 30 per cent, increase in sur- 
charge levied on its bills by the Govern- 
ment Electricity Department from Ist 
August 1956. It has to be mentioned at 
this stage that at the time when Ex. A.l 
agreement was entered into. power was 
generated by the company itself by means 
of generating sets, but from 1939 the 
Government started supplying power in 
bulk to the company and the comvdany 
had to discontinue generating electricity 
and it is the surcharge which the zov- 
ernment levied on the bills for the sup- 
ply of energy to the company that was 
referred to in this communication, Pert B 
of Ex. A.34 dealt with the Genera. In- 
dustrial tariff and paragraph 4 th=rein 
was applicable for the supply of elec-rical 
energy to the Municipality and the rates 
provided for in paragraph 4 (a) are 


“For mixed loads of lighting. fan, 
heating and power where lighting and 
fan load not to exceed 15 per cert. of 
the total load— 


First 1000 units in a month at 1.5 
annas per unit; Next 4000 units in a 
month at 1 anna per unit; and all the resi 
units in a month at 0-75 annas per unit. 
Monthly minimum charge Rs. 100” 
Under Ex, A.35, dated 26th October 1956, 
the respondent sent a copy of the notice, 
Ex, A.34, to all its consumers intimating 
that the energy consumption on and from 
Ist December 1956 that is, consumption 
bills for December 1956 to be issuzd in 
January 1957 would be billed for by ap- 
plying these revised tariffs. A copy of 
this communication, Ex. A.35. was sent 


to the Commissioner, Tiruchirapalli Wuni- 


cipality and the Municipal Engineer. 
Tiruchirapalli municipality. Pursuent to 


this communication and in terms cf the 


revised tariffs. the supply of energy made 
to the Municipality was billed for Ey the 
respondent. However, the Municinality 
continued to pay at the pre-existing rates, 
notwithstanding the demand of the res- 
pondent to pay at the revised rates. When 
the respondent threatened to cut of con- 
nection and stop supply in exercise of its 
powers under Section 24 of the 191) Act, 
the appellant-Municipality paid under 
protest the difference between’ tke old 
rate and the revised rate as provided in 
Ex, A,34, amounting to a sum of Eunees 
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32,360-72 for the period from Ist Decem- 
ber 1956 to 28th February 1959. 


3. The respondent again proposed 
to revise the tariff with effect from Ist 
March 1959. Under Ex. A.51 dated 
21/24-1-1959. the respondent sent two 
printed’ notices to the appellant herein. 
(1) relating to the revision of tariff for 
low tension supply of energy effective 
from ist March 1959; and (2) an appeal 
explaining the reasons for increase in 
tariff and pointing out that the energy 
consumption on and from 1st March 1959, 
that is, consumption bills for March 1959 
to be issued in April 1959 would be billed 
for on the basis of the revised tariff. 
Here again. the particular paragraph of 
the revised tariff that was applicable to 
the appellant was paragraph 4 of part B 
of Ex. A.51. The rates provided therein 
are: 

“For mixed loads of lighting. fan, 
heating and power: where lighting and 
oes is below 50 per cent. -of the total 
load: 

First 2000 units in a month at 12.5 
np. per unit and all the rest units in a 
month at 10 np. per unit. Minimum 
Rs, 200 per month.” 


The respondent explained the reasons for 
the increase in the rates as the increased 
working costs of the company. heavier 
tax burdens and certain other statutory 
obligations like the creation of a deve- 
lopment reserve. The respondent also 
pointed out that in revising the tariff it 
had taken care to see that the burden 
was distributed as equitably as possible. 
Notwithstanding the upward revision of 
the rates, the appellant continued to pay 
at the pre-lst December 1956 rates. It 
is under these circumstances the respond- 
ent instituted O. S. 121 of 1962 on the file 
of the Court of the Subordinate Judge, 
Tiruchirapalli, for recovery of a sum of 
Rs, 56,730-79 being the arrears of energy 
charges from 1-3-1959 to 30-9-1959 being 
the difference between the charges at the 
old rate and the revised rate. The ap- 
pellant in turn instituted O. S. 150 of 
1963 on the file of the same Court for 
refund of Rs. 32,360-72 paid under pro- 
test, being the difference between the 
rates agreed to between the parties and 
the rates revised by the respondent with 
effect from 1-12-1956 for the period from 
1-12-1956 to 28-2-1959, on the ground that 
the respondent had no power to revise the 
tariffs so as to call upon the appellant to 
pay anything in excess of the agreed 
rates. Both the suits were tried together 
by consent of parties and the learned II 
Additional Subordinate Judge, Tiruchira- 
palli. by his judgment and decree dated 
31-3-1964 decreed the suit instituted by 
the respondent and dismissed the suit in- 
stituted by the appellant. Hence the pre- 
sent two appeals by the Municipality, 
the appellant, 
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--4, . Though.several points had been 
raised by the parties before the trial 
Court such as the revision of the tariffs 
not having been in accordance with law. 
the appellant not having been given any. 
notice of such revision of the tariffs and 
the appellant being estopped from chal- 
lenging the revision of the tariffs made 
by the respondent and the trial Court 
had considered the same, having regard 


to-the limited scope of the argument ad-. 


vanced .before us in these appeals, it is 
unnecessary for us to refer to and deal 
with those points. The only question 
that was argued before us related to the 
power of the respondent to increase the 
charges payable by the appellant un- 
ilaterally, when there was an agreement 
between the parties in existence fixing 
the rate of charges payable by the ap- 
pellant for the electrical energy supplied 
by the respondent and we propose to con- 
sider only this question in the appeals. 


5. For the purpose of considering 
this question, it is necessary to refer to 
certain provisions of the.1910 Act as well 
as the 1948 Act and certain clauses in 
Ex. A.94, the licence granted by the Gov- 
ernment under Section 3 (1) of the 1910 
Act and: the agreement entered into be- 
tween. the parties, namely, Ex, A.1, 


6. Section 3 (1) of the 1910 Act 
provides that the State Government may. 
on application made in the prescribed 
form-.and on payment of the prescribed 
fee (if any) grant a licence to any person 
to supply energy in any specified area. 
Sub-section (2) of this section contains 
certain provisions which shall have effect 
in respect of every. such licence and the 
grant thereof. Clause (f) of this sub-sec- 
tion says— 

“The provisions contained in the sche- 
dule shall be deemed to be incorporated 
with, and to form part of, every licence 
granted under this part, save in so far 
as they are expressly added to. varied 
or.expected by the licence, and shall. sub- 
ject to any such additions, variations and 
exceptions which the State Government 
is hereby- empowered to make, apply to 
the undertaking authorised by. the 
licence”. 


(There is a proviso to this clause which 
is immaterial for the purpose of this 
case). The schedule to the Act deals with 
several matters and clause X dealt with 
the methods of charging. clause XI dealt 
with the maximum charges and Cl. XI-A 
dealt with the minimum charges, Clauses 
XI and XI-A have been omitted by the 
Indian Electricity Supply (Amend- 
ment) Act 1959 (Central Act 32 of 1959). 
It-is pursuant to these statutory provi- 
sions that the licence Ex, A.94 was grant- 
ed by the Government. Clause’6 of the 
terms and conditions of the licence is 
important and the same is as follows: 


“Subject to the provisions of this 
licence and the Act and the rules there- 
under, the licensees shall be entitled 
during the continuance of this licence to 
supply energy within the area of supply 
for all purposes except in bulk to a dis- 
tributing licencee; 


Provided that the licencees shall not 


be under any obligation under Section 22° 


of the Act to supply more energy than 
inconsistent with their obligation to 
meintain a constant supply to consumers 
due regard being had to the licencees 
load factor; 


Provided also that no supply of 


anergy shall be commenced to be given’ 


by the licencees ¢o any owner or occupier 
of private premises until the Government 
of Madras have approved the form of re- 
quisition +o be made by such owner or 
occupier for such supply of energy and 
also the form of written contract or 
agreement with the licencees to take a 


supply of energy, which is to be executed. 


or entered into by such owner or occupier 
and until the 
have also approved the amounts of all 
miscellaneous charges incidental to or in 
connection with such supply and which 
the licensees propose to make against 
such owner or occupier”, 

Another clause which is relevant for the 
discussion in question is clause 11 which 
states-— 


“Limits of prices to be charged in 


respect of the supply of energy: The. 


prices to be charged by the licensees for 
energy supplied by them shall not exceed 
those stated in that behalf in the second 
annexure, or in the case of a method of 
charge approved by the Government of 


. Madras in accordance with clause X of 


the schedule to the Act, such maximum 
as the Government of Madras may fix on 
approving the method; nevertheless, the 
licensees may enter into special contracts, 
subject to Sections 23 and 22 of the Act 
for the supply of energy”. 


The relevant provisions of the 1948 Act 
as amended by the Central Act 101 of 
1356. which have a bearing on the ques- 
tion under consideration are Sections 57, 
57-A and 70 and the Sixth Schedule. 
Section 57 is:— i 

“The provisions of the sixth Schedule 
and the Seventh Schedule shall be deem- 
ed to be incorporated in the licence of 
every licencee, not being a local autho- 
rity— 

(a) in the case of a licence granted 


before the commencement of this Act, 
from the date of the commencement of. 


the licencee’s next succeeding year of ac- 
count; and 


(b) in the case of a licence granted 
after the commencement of this Act. from 
the date of the commencement of supply, 
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and as from the said date; the licensee: 


shall comply with: the provisions of the 
said Schedules accordingly, and any >ro- 
visions of the Indian Electricity Act, 1310, 


and the licence granted to him thereurder-- 


and of any other.law agreement or in- 
strument applicable to the licensee shall, 
in relation to the licensee, be void ani of 
no effect and in so far as they are in- 
consistent with the provisions of 5, E7-A 
and the said schedules”. 


Section 57-A deals with Rating Com- 
mittees and provides for the circunst- 
ances under which such a committee has 
to, be constituted. Sub-section (1) of that 
section states that where the provizions 
of the sixth Schedule and the seventh 
Schedule are under Section 57 deemed to 
be incorporated in the .licence of any 
licensee, the Electricity Board, or where 
no Board is constituted under the Act, 
the State Government (i) may, if satis- 
fied that the licensee- has failed to comply, 
with any of the provisions. of the Sixth 
Schedule; and (ii) shall, when so request- 
ed by. the licensee in writing, constitute 
a rating committee to- examine the 
licencee’s charges for the supply of elec- 
tricity. and to make recommendation in 
that behalf to the State Government The 
other provisions in that section deal with 
the constitution of the rating committee, 
its: functions, the procedure it has to 
follow and the effect of its recommenda- 
tions. - Section 70 of the 1948 Act stetes— 


“70 (1) No provision of the Indian 
Electricity Act, 1910, or of any rules made 
thereunder or of any instrument having 
effect by virtue of such law or rule shall, 


as far as it is inconsistent with any. af the 


provisions of this Act, have any eff&ct; 


` Provided that nothing in. this Act 
shall be deemed to prevent the State 
Government from granting, after con- 
sultation with the Board, a licen not 
inconsistent with the provisions cf the 
Indian Electricity Act, 1910. to any per- 
son in respect of such area and or such 
terms and conditions as the State Gcvern- 
ment mey. think fit. 

(2) Save as otherwise provided în this 
Act. the provisions of this Act, shall ke 
in addition to, and not in derogation of, 
the Indian Electricity Act, 1910”. 

The Sixth Schedule to the 1948 Act deals 
with financial principles and ther ap- 
plication.. To determine what-‘is clear 
profit, what is reasonable retura- and 


cognate’ matters,, elaborate provisions 
have’ been made: in .this scnedule 
itself and in. view of the kmited 


scope of the arguments advanced before 
us. it is unnecessary to refer to trem in 
detail. at is paragraph lof this schedule 


which is important for the present av- 


peals. That paragraph prior to is am- 
endment by Central Ar 101 of- 1956 was 
as ‘follows— 
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“The licencee shall so adjust-his rates 
for the sale of electricity by periodical - 
revision that his clear profit. in any year- 
shall not as far as possible exceed the 
amount of reasonable return; 


Provided that the licensee shall not 
be considered to have failed so’ to adjust | 
his rates if the clear profit in any vear_ 
of account has not exceeded the amount of 
the reasonable return by more than thirty 
per cent of the amount of reasonable 
return”. 3 
The said paragraph after its amendment. 
by the Central Act 101 of 1956 is:— 


“Notwithstanding anything contained 
in the Indian Electricity Act, 1910, except - 
sub-section (2) of 5. 22-A, and the pro- 
visions in the licence of a licensee, the- 
licensee shall so adjust his rates for the 
sale of electricity whether by enhancing: 
or reducing them that his clear profit in’ 
any year of account shall not, as far as’ 
possible, exceed the amount of reason-" 
able return; . 

Provided that such rates shall not be 
enhanced more than’ once in any year of 
account; — $ 


Provided further that the licencee 
shall not be deemed to have failed as to. 
adjust his rates if the clear profit in any. 
year of account has not exceeded’ the 
amount of reasonable return by 15. per- 
centum of the amount of reasonable | 
return; 


Provided further that the licensee. 
shall not enhance the rates for the supply - 
of electricity until after the expiry of a 
notice in writing of not less than sixty 
clear days of his intention to so enhance. 
the rates given by him to the State Gov- 
ernment and to the Board; 

Provided further that if the rates of 
supply fixed in pursuance of the recom-.- 
mendations of a rating committee con- 
stituted under Section 57-A are lower 
than those notified by the licensee under 
and in accordance with the preceding pro- 
viso, the licensee shall refund to the con- 
sumers the excess amount recovered by" 
him from them”. 
This paragraph had been amended by. 
Central Act 30 of 1966 by substituting. 
the-word ‘charges’ for. the word ‘rates’ 
wherever it occurred and increasing the’ 
fifteen percentum occurring in the second 
proviso to twenty percentum and adding. 
a.new proviso to the effect—- 


. “Provided also that nothing in this” 
schedule shall be deemed to prevent a 
licensee from levying, with the previous 
approval of the State Government, mini-` 
mum charges for supply of electricity for 
any purpose”. l 
A further paragraph as paragraph 1-A 
has been introduced by Central Act 30 of 
1966 requiring that ‘the notice referred to 
in the third proviso to paragraph 1 shall 
bæ accompanied by such. financial and 


444 Mad, [Prs, 6-8] Tiruchirapalli Municipality v. S, M. E. S, Corpn. 


technica] data in support of the proposed 
enhancement of the charges as the State 
Government may, by general or special 
order, specify. 


7. The Seventh Schedule deals 
with the prescribed period for different 
assets for the purpose of creating a de- 
preciation reserve and the same is not 
relevant for the purpose of these appeals. 


8. The controversy raised in these 
appeals has to be resolved against the 
background of the above statutory provi- 
sions and the provisions contained in the 
licence Ex, A.94 and the terms of the 
agreement, Ex. A.l. The argument of 
Mr. V. K. Thiruvenkatachari, learned 
counsel for the appellant in these appeals, 
is that the agreement entered into be- 
tween the appellant and the respondent 
is a special contract contemplated by 
clause 11 of the licence, Ex, A.94, and 
such a contract is not affected by S, 57 
of the 1948 Act. since the expression 
“agreement or instrument” occurring in 
that section will not take in such special 
contract entered into between a licensee 
and a consumer. In support of this argu- 
ment, the learned counsel relies upon the 
following features present in Section 57 
itself. The first is. the section states that 
any provision of any other agreement or 
instrument shall be “void” and this ex- 
pression is inappropriate to a contract or 
agreement. The second is. the section 
refers to an agreement or instrument 
“applicable to the licensee” and therefore 
it cannot cover an “agreement or con- 
tract entered into by the licensee” with 
a consumer. Thirdly, the section states 
that any provisions of any other agree- 
ment or instrument shall “in relation to 
the licensee” be void and this language 
again is inappropriate to denote the 
agreement entered into between the 
licensee and the consumer. We have very 
carefully considered this argument and we 
are unable to accept the same. In our 
opinion, the use of the word ‘void’ may 
not be of any significance and such an 
expression in a statute cannot be said to 
be inappropriate in referring to an agree- 
ment. As a matter of fact, there is one 
specific provision in Section 9 of the 1910 
Act itself using the word ‘void’ with re- 
ference to an agreement between a 
licensee and a third. party. Section 9 (1) 
of that Act states that the licencee shall 
not, at any time without the previous 
consent in writing of the State Govern- 
ment, acquire by purchase or otherwise, 
the licence or the undertaking of. or 
associate himself so far as the business 
of supplying energy is concerned with, 
any person supplying. or intending to 
supply. energy under any other licence. 
Sub-section (2) of that section provides 
that the licensee shall not at any time 


assign his licence or transfer his under- 


taking, or any part thereof, by sale, 
mortgage, lease, exchange or otherwise 
without the previous consent in writing 
of the State Government. Thereafter: oc- 
curs sub-sec, (3) which is as follows— 


“Any agreement relating to any 
transaction of the nature described in 
sub-section (1) or sub-section (2), unless 
made with, or subject to, such consent 
as aforesaid, shall be void”. 


Then, there remains the contention based 
upon the expressions, “applicable to the 
-icensee” and “in relation to the licen- 
cee.” These expressions may not be feli- 
citous or happy in referring, to an agree- 
ment entered into by the licensee him- 
self or itself, and if they stood by them- 
selves may lead to an argument that 
they are Inappropriate to refer to such 
an agreement and therefore 
agreement is outside the section. Yet 
the question is, if the expression ‘‘agree- 
ment” occurring in Section 57. is not to 
take in an agreement into between a 
licensee and a consumer, what other 
agreements will fall within the scope of 
that expression? The agreement refer- 
red to in Section 57 has to be under- 
stood in the context of the main provi- 
sion made therein, namely, that the pro- 
visions of the Sixth Schedule and the 
seventh schedule shall be deemed to be 
incorporated in the licence of every 
licensee, not being a local authority and 
therefore the agreement contemplated by 
the section must be correlated and rela- 
table to the matters dealt with in the 
Sixth and Seventh Schedules. Conse- 
quently any agreement applicable to the 
licensee, whether entered into by the 
licensee with the Government or with 
the consumer or anybody else, but deal- 
ing with the matters covered by Sche- 
dules VI & VII will fall within the scope 
of the section. We are not able to con- 
ceive of any other egreement satisfying 
this requirement falling within the scope 
of the expression agreement or instru- 
ment occurring in Section 57. It is the 
well-established principles of construc- 
tion of statutes that the legislature is 
deemed not to waste its words or to say 
aryvthing in vain and the presumption. is 
always against superfluity in a statute. 
Every part of a statute should be given as 
far as possible its full meaning and effect 
and no word or clause should ordinarily 
be rejected as superfluous. It is true that 
courts will when necessary, take cognis~ 
ance of the fact that the legislature does 


‘some times repeat itself and does not al- 


ways convey its meaning in the style of 
literary perfection and it may not: al- 
weys be possible to give a meaning to 
every word used in an Act of Parlia- 
ment and many instances may be found 
of provisions put into statutes and words 
used therein being merely by way of 
precaution or ex majori cautela, How- 
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sever, aS far as the present case is con- 
cerned, for the reasons indicated above 
we are of the opinion that notwithstand- 
ing the infelicity of the expression relied 
on, the agreement, entered into between 
the licensee and the consumer touching 
any matter dealt with in Sixth Schedule 
and Seventh Schedule will Tal within 
Section 57. 


‘9, We are iss unable to agree 
‘lwith the contention of the learned coun- 
sel that Ex. A-1 agreement is a special 
contract contemplated by clause Il of 
Ex, A-94, licence, and therefore, the same 
is outside the scope of Section 57. In 
our opinion.: there is no warrant for 
making a distinction between a special 
-contract or any other agreement entered 
into between a licensee and a consumer 
‘for the purpose of charges or rates for 
the electrical energy supplied by the 
licencee to the consumer. Clause 6 of the 
licence, which we have extracted already, 
actually contemplates a-written contract 
-or agreement by the licencee with every 
owner or occupier. of a private premises 
for supply of electrical energy tc that 
owner or occupier. The special contract 
referred to in clause 11 of the kcence 
has to be understood only against the 
background of clause 6 and the main part 
of clause 11 itself. The main part of 
clause 11 deals wilh the prices to be 
charged in respect’ of electrical energy 
to be supplied by the licensee and states 
that the same shall not exceed those 
stated in that behalf in the second an- 
nexure to the licence or in the casa of a 
method of charge approved by the Gov- 
ernment of Madras in accordance with 
clause X of the schedule to the Act, such 
maximum as the Government of Madras 
may fix on approving the method. It is 
after making this provision. the provi- 
sion regarding special contract occurs 
and it is as follows: 

“Nevertheless, the licensees may 
enter into special contracts, subj2=ct to 
Sections 23 and 22 of the Act for the 
supply of energy.” 


In the context in which this provision 
occurs, the special contract can have re- 
ference only to the rates in excess of the 
maximum. Section 22 of the 19-0 Act 
states that where energy is supplied by a 
licensee, every person within the erea of 
supply shall, except in so far as is other- 
wise provided by the terms and condi- 
tions of the licence, be entitled, on ap- 
plication, to a supply on the same terms 
as those on which any other person in 
the same area is entitled in similar cir- 
cumstances to a corresponding supply. 
There is a proviso to this secticn and 
that states that no person shall be en- 
titled to demand or to continue to re- 
ceive, from a licensee a supply of energy 
for any premises having a separate sup- 
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ply unless he has agreed with the licen- 
see to pay to him such minimum annual 
sum as will give him a reasonable re- 
turn on the capital expenditure, and will 
cover other standing charges incurred by 
him in order to meet the possible maxi- 
mum demand for those premises. the sum 
payable to be determined in case of dif- 
ference or dispute by arbitration. Sec- 
tion 23 (1) states that a licensee shall not, 
in making any agreement for the supply 
of energy. show undue preference to any 
person. Sub-section (2) of Section 23 
states that no. consumer shall, except 
with the consent in writing of the licen- 
see, use energy supplied to him under 
one method of charging in a manner for 
which a higher method of charging is in 
force. Sub-sections (3) and (4) deal with 
the mode of charge. 


10. Again, the word ‘nevertheless’ 
occurring in clause 11 of the licence is 
significant. The word “nevertheless” 
means “notwithstanding: nonetheless” 
(Shorter Oxford English Dictionary), In 
Rex v. Tristram, 1902-1 KB 827, it was 
held that this word. (nevertheless) at the 
beginning of a clause following general 
authorising words, points to an exclusion. 
Therefore, in our opinion. the special 
contract referred to in clause 11 of the 
licence, Ex, A-94, deals only with an ar- 
rangement between the licensee and the 
consumer for charging at a rate higher 
than the maximum provided for in the 
main part of clause 11 of the licence, 
subject to Sections 23 and 22 of the 1910 
Act, referred to already. Therefore, we 
are clearly of the opinion that Section 57 
of the 1948 Act overrides the provisions 
in clause 10 of Ex. A-1. the agreement 
dealing with the rates chargeable for the 
electrical energy supplied by the respon- 
dent to the appellant and consequently 
in exercise of the rights conferred on the 
respondent by Schedule VI of the 1948 
Act, the respondent had power to vary 
the rates agreed between the parties for 
the supply of electrical energy to the 
appellant herein. 


11. The only decision dealing with 
this question which has been brought to 
our notice is that of the Gujarat High 
Court in Jhalwar Electric Power Supply 
Co. Ltd. v. Wadhwan City Municipality, 
AIR 1969 Guj 40. The learned Judge 
held in that case: l 


“Provisions of Section 57 and first 
clause to Schedule 6 of the Electricity 
(Supply) Act, 1948, read together clearly 
indicate that the terms of the agreements 
have to give way to the power of revi- 
sion of rates given under the first clause 
of Schedule 6. Section 57 of the Electri- 
city (Supply) Act, 1948, clearly provides 
that if a term of an agreement was in- 
consistent with the provisions of Sche- 
dule 6, such a term is void and of no ef- 
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fect. In the case before us by agree- 
ments, the Electricity Company and the 
Municipality fixed the rates to be charg- 
ed for the supply of the electrical energy 
but it did not provide for its revision dur- 
ing the period of the contract. In short 
‘it prohibited. unilateral variations in the 
rates during the continuance of the con- 
tract. This term of the contract was in 
. direct conflict with the first clause of the 
6th Schedule which provides that the 
licencee shall so adjust its rates for sale 
-of electricity by periodical revision that 
. his clear profit in any year shall not as 
far as ‘possible, exceed: the amount of 
reasonable return. This being the -true 
position the clauses in the agreements 
~- which fixed the rates for the consumption 
Of the electricity.are void and of no ef- 
fect and the appellant company has the 
power to revise the rates in accordance 
with the sixth Schedule.” 

The criticism of Mr. V. K. Thiruvenkata~ 
chari on this decision is that this deci- 
sion assumed that the agreement like the 
one involved in the present case fell with- 
. in the scope of S, 57 and that it has not 
considered the points relied on by him. 
-.. We have considered these points and after 
such consideration we have come to- the 
. conclusion that the agreement-as the one 


.in the present case falls within the scope 


‘of Section 57 of the 1948 Act. 


12. Even assuming for the sake 
‘fof argument that an agreement entered 
into between a licensee and a consumer 
like the one in the present case will not 
be comprehended by the expression 
{agreement or instrument” occurring in 
Section 57, still in our opinion, the other 
provisions of Section 57, Section 70 and 
paragraph 1 of the sixth Schedule will 
lead to the same conclusion. namely, that 
|the licensee (the respondent herein) had 
the power to revise the rates agreed to 
between it and the appellant, in accord- 
‘fance with Schedule VI to the 1948 Act. 
Even if the agreement is left out of Sec- 
"ition 57. still the section states that any 
“jprovisions of the Indian Electricity Act, 
1910 and the licence granted to a licen- 
see thereunder and of any other law shall 
be void and of no effect in so far as they 
are inconsistent with the provisions of 
‘Section 57-A and the sixth and seventh 
‘Schedules. Section 70 of the 1948 Act 
‘again states that mo provision of the 
Indian Electricity Act; 1910. or of any 
rules made thereunder or of any instru- 
‘ment having effect by virtue of such law 
or- rule shall, so far as it is inconsistent 
‘with any of the provisions of the 1948 
-Act, have any effect. Paragraph 1 of 
-Schedule VI itself repeats that notwith- 
‘standing anything contained in the 
-Indian Electricity Act. 1910, except sub- 
~section (2) of Section 22-A. and the pro- 
-visions in the licence af a licensee. the 
- licensee shall so adjust his charges for the 
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sale of Electricity. These provisions only 
emphasise the overriding effect of the 
provisions contained in Schedule VI and 


Sch. VII in the 1948 Act. It cannot be 
disputed that a statute can affect ‘the 
terms of a contract entered into between 
any two parties and the rights and liabi- 
‘lities arising therefrom. In our opinion, 
for the purpose of affecting the terms of 
a contract entered into between any two 
parties, it is not necessary that the statu- 
tory provisions must expressly refer to 
such a contract. 1f the language is other- 
wise sufficiently . comprehensive. it can 
certainly affect the terms of a contract, 
and the rights and liabilities arising 
therefrom. With reference to clause 6, of 
Ex. A.-94 licence, the licencee has to 
enter into a. contract with every owner 
or occupier of a trivate premises. Para- 
graph 1 of Schedule IV, when it refers 
to the charges for the sale of electricity, 
does not make any distinction between 
the charges agreei to between the par- 
ties in special contracts as contemplated 
by clause 11 of- the licence and any 
other contract or agreement as contem- 
plated by clause 6 of the licence and the 
expression “charges for the sale of electri- 
city” in paragraph 1 of Schedule VI is 
perfectly general, as capable of applying 
to all charges for supply of electricity. 
It has to be noticed that the Parliament 
not being content. with the use. of the 
expression, “so adjust his charges: for 
the sale of electrizity” went a step fur- 
ther and provided that the adjustment 
should be made either by enhancement 
or reduction as the case may be. . ân- 
other significant thing is that the provi- 
sion contained in paragraph 1- of Sche- 
dule VI to the 1943 Act is not simply an 
enabling provision but is mandatory and 
this is apparent fram the use of the ex- 
pression that the J:censee ‘shall so: adjust 
his charges for the sale of electricity’. 
Such a provision kas been made because 
the Legislature had decided that the 
licensee should not be permitted to earn 
more than what was necessary to provide 
him with a reasonable return and enable 
him to raise funds in the market neces- 
sary for the proper continuity of. his 
public duties, It is cnly because of this the 
licensee is under an obligation to reduce 
the charges if the price which he. was 
previously chargi ing enabled him to earn 
a clear profit in any year of account ex- 
ceeding the amount of reasonable return. 


Similarly, if by maintaining the existing 


charge, he was not able to make a clear 
profit not exceeding the amount. of rea- 
sonable return, he was given a right. to 
enhance the charge. The only limita- 
tion on this power of enhancement is-that 
which is found in the first proviso, name- 


-ly, that such enhancement. shall not--be 


made more than once in any year of 
account, though-no such restriction is 
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imposed on the duty of the licensee to 
reduce the rate when the clear proft al- 
ready realised by him exceeds the amount 
of reasonable return. This coupled with 
the provisions contained in Section 57-A 
of the 1948 Act empowering the Govern- 
ment or the Board to constitute a ating 
committee, when it is satisfied that the 
licensee has failed to comply witk anv 
of the provisions of the sixth schedule, 
clearly shows that for the purpose of 
exercising the power of adjustment con- 
ferred by paragraph 1 of the sixth Sche- 
dule to the 1948 Act by the licensee the 
only criterion is, realisation of clea: pro- 
fit not exceeding the reasonable return 
and not the fact that the existing price 
charged was under an ordinary contract 
‘or an agreement as contemplated by cla- 
use 6 of the licence are a special contract 
referred to in clause 11 of the licence. 


13. This conclusion of ours derives 
support from certain observations of the 
Supreme Court in Amalgamated Electri- 
city Co. Ltd. v, N, S. Bathena, AIR 1964 
SC 1598. In that case the question that 
came to be considered was, whether any 
changes that might be effected by a 
licensee acting under tne provisjoens of 
section 57 of the 1948 Act read with 
paragraph 1 of Schedule VI, in revising 
his rates so as to derive the reasonable 
return permitted by those provisions, 
have still to be within the maxime pres- 
eribed by the Government under the 
1910 Act. While answering that question 
a the negative, the Supreme Court parii 
ed out— 


“Section 57 of the Supply Acz, 1948 
~ both as originally enacted and as am- 
ended in 1956 expressly provided that the 
provisions of the VI schedule stall be 
deemed to be incorporated in the licence 
of every licensee and that the prcvisions 
of the Indian Electricity Act, 19.0 and 
the licence granted thereunder. and any 
other law, agreement or instrument ap- 
plicable to the licensee shall be vcid and 
of no effect in so far as they are in- 
consistent with the provisions of the Sec- 
tion and the said schedule, Read in the 
light of Section 70 of the Supply Act it 
would follow that if any restricton in- 
corporated in the licence granted under 
the Electricity Act, 1910 is inconsistent 
with the rate which a licensee might 
charge under para. 1 of ‘Schedule VI of 
the Supply Act, 1948. the former would, 
to that extent, be superseded and the 
‘latter would prevail. 

Part X of Schedule VI. both as ii origi- 
nally stood and as amended, as seen al- 
ready empowered the licensee “tc adjust 
his rates, so that his clear profit in any. 
year shall not, as far as possible, exceed 
the amount ‘of reasonable returr.” We 
‘shall reserve for later consideration the 
meaning of the expression ‘so adjust his 
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rates. But one thing is clear and that 
is that the adjustment is unilateral and 
that the licensee has a statutory right to 
adjust his rates provided he conforms to 
the requirements of that paragraph, viz., 


‘the rate charged does not yield a profit 


exceeding the amount of reasonable return. 
The conclusion is therefore irresistible that 


‘the maximum prescribed by the State Gov- 


ernment which bound the licensees under 
the Electricity Act of 1910 no longer 
. amount ‘which a licensee 
could charge after the Supply Act, 1948 
came into force, since the ‘clear profit’ 
and ‘reasonable return’ which determined 
the rate to be charged was to be com- 
puted on the basis of very different cri- 
teria and factors than: what obtained 
under the Electricity Act.” 


14. After referring to the deci- ' 
sion of the Bombay High Court in Babu- 
lal Chhaganlal Gujarathi v. Chopda 
Electric Supply Co. Ltd., AIR 1955 Bom 
182, the Supreme Court ‘pointed out— 


“With great respect to the learned 
Judge we are unable to agree with this 
decision. for, in our opinion; the provi- 
sions of the Supply Act, 1948 to: which 
we have adverted are too strong to per- 
mit the construction, that the maxim 
prescribed under the Electricity Act of 
1910 survives as a fetter on the rights of 
the licencee under paragraph I of the VI 
schedule. If there was any room for any 
argument of this kind on the terms of 
paragraph 1 of Schedule VI as original- 
ly enacted, the matter is placed beyond 
possibility of dispute by the amendment 
effected by Act 101 of 1956 to the VI 
schedule where the opening paragraph 
commences with the words ‘notwithstand- 
ing anything contained in the- Indian 
Electricity Act and the provisions in the 
licence of a licensee.’ ” 

Finally. the Supreme Court eee 


“We thus reach the position that 
there could be a unilateral adjustment of 
the rates by a licensee bu; that such an 
adjustment must not leave him with more 
than the reasonable return plus another 
30 per cent”. : 


15. In our opinion, for the reasons 
indicated already. the affirmation of the 
right of the licensee to unilaterally ad- 
just the rates for supply of electrical en- 
ergy in conformity with the provisions 
contained in the Sixth Schedule to the 
1948 Act, by the Supreme Court in the 
above decision. supports the conclusion 
we have reached on the construction of 
the relevant statutory provisions, the 
conditions of the licence and the terms 
of the agreement. Therefore, we hold 
that the conclusion of the trial court that 
the appellant herein was liable to, pay 
the charges- for electrical “energy | ‘con- 


-sumed—by-it- at- the-revised rates is cor- 


rect. Hence, the appeals fail” and are 
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dismissed. However, having regard to 
the fact that the appellant is a local au- 
thority, we are not making any order as 
to costs in these appeals, 


Appeals dismissed. 
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Srivedapuriswaraswami Tiruvedukudi, 
Appellant v. Sheik Farid, Respondent. 


Second Appeals Nos, 687 and 756 of 
1969, D/- 17-12-1971. 


Index Note: (A) Transfer of Pro- 
perty Act (1882), Section 111 (g) — For- 
feiture of ‘tenancy for denial of land- 
lords title — Tenant setting ‘up bona fide 
' claim of permanent tenancy right — Does 
not amount to renouncing their character 
=- Ig not a ground for forfeiture of 
tenancy (X-Ref:— Madras Public Trust 
Act (LVII of 1961), S. 19, Explanation). 


Brief Note: (A) The tenants who 
were holding under a Taram Faisal 
Muchilika from a temple were in pos- 
session for well over a century and had 
been paying rent and in 1965, there was 
an enhancement of the rent. 


Held that under a bona fide claim 
the tenants bave set up the claim of per- 
manent occupancy right and denied to be 
tenant as was done in the proceedings 
under the Public Trust Act. But that 
does not mean that they (Tenants) re- 
nounced their character. as such by claim- 
ing title in themselves. As the defen- 
dants held the suit properties subject to 
payment of Kist and Swamy Bogam in 
addition to the rent, the tenants held the 
property not absolutely but they had the 
right to cultivate the soil. The liberal 
legislation in favour of the rights of tne 
tenants In the recent years, conferring 
benefits on the occupants of the soil ought 
to be taken into consideration. There- 
fore their setting up of a claim of per- 
manent tenancy right was not denial of 
landlords title and was no ground of 
forfeiture. Case law discussed, 

(Para 7) 


Cases Referred: Chronological Paras 
AIR 1967 SC 629 = (1967) 1 Mad 
LJ (SC) 4, Atyam Veeraraju v. 
Pechetti Venkanna 7 
AIR 1965 SC 1923 = (1966) 1 SCJ 
484, Raja Mohammad Amir Ah- 
mad Khan v. Municipal Board of 
Sitapur 7 
(1960) 2 Mad LJ 173, Kanchi Kama- 
koti Mutt, Kumbakonam v. A. 
Alagu Ambalam 7 
AIR 1948 Mad 275 = (1948) 1 Mad 
LJ 96 (FB), Katragadda Brah- 
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A. LR. 


mayya v. Katragadda Balathiva- 
pura Sundaram 7 
AIR 1920 Mad 256 = ILR 43 Mad 


480, Kolangerath Raman Nair v.. 

Kolimatamullathil Morivyamma 7 
AIR 1916 Mad 652 = 2 Mad LW 941, 

K. Raman Nair v. Kannoth 7 


K. Sarvabhauman and T. R. Mani, 
for Appellant; R. S. Rajan, for Respon- 
dent. ; 
JUDGMENT :— These two second 
appeals are directed against the judg- 
ments and decrees in A. S. Nos. 47 and 
56 of 1968 respectively in O, S. Nos, 119/ 
67 and 120/67 respectively. Sri Veda- 
puriswamy, Thiruvedhukudi is the plain- 
tiff-appellant in these two appeals. The 
plaintiff-temple instituted two suits, viz., 
first two out of 4, i.e.. O. S. Nos. 119 to 
120 of 1967 on the file of the District Mun- 
sif Court, Tiruvaiyaru against the per- 
sons in possession for recovery of pos- 
session and profits. The defendants 
raised various pleas and resisted the 
plaintiff’s case. The parties have endors- 
ed to the effect that common questions of 
law and fact arise for determination in 
the suits. Therefore, these suits were 
tried together and the evidence recorded 
in O. S. No. 119/67 was treated as evi- 
dence in the other four suits. After the 
trial, the suits were decreed with costs 
directing the defendants to deliver pos- 
session of the suit lands to the plaintiff, 
delegating the queszion of determination 
of past and future profits to separate en- 
quiry under O. 20, R. 12 of the Civil 
PoC 


2. Aggrieved by these decisions, 
the second defendant in O, S. No, 119/67 
has preferred an appeal. before the Sub- 
ordinate Judge, Thanjavur. The learned 
Subordinate Judge considered the history 
of the grant of the lands in question from 
the year 1839 and also the history of 
the earlier suits and gave the following 
findings: 

1. That the plaintiff is entitled to the 
sult lands; 

2. the plaintiff's right. title and inte- 
rest have not been iost and the plaintiff 
is not entitled to recover -possession of the 
suit Jand from the defendants; 

3. that the defendants have no per- 
manent occupancy rights in the suit lands: 


4. the defendants have not prescrib- 
ed title by prescription; 

5. The defendants are yearly tenants 
in possession and that the lease cannot 
Pe eetesmnes on a ground of forfeiture; 
an 

§. that the quantum of rents will be 
determined under Order 20, Rule 12 of 
the Civil Procedure Code. 

The learned Judge finally concluded 
the matter by finding that the plaintiff 
is not entitled to recover possession of 
the suit lands from the defendants. 


w 
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3. Agprieved by those decisions of 
the learned Subordinate Judge, the plain- 
+iff-appellant has filed the present two 
‘second appeals before this Court. 


4, The learned counsel for the 
plaintiff (temple) appellant contended that 
in view of the terms of Section 111 of 
the Transfer of Property Act, and the 
‘contents of Ex. A-8 in O. S. No. 120/67 
and Ex, A-3 in O. S. No. 119/67 the aver- 
ments made by the defendants in the 
aforesaid exhibits amount to a denial of 
the title of the plaintiff to tke suit pro- 
perties, and therefore, such a denial con- 
stitutes a ground of forfeiture of the 
tenancy and the plaintiff is entitled to 
recover possession of the suit properties. 

4-A. The history of the grant of 
the lands in favour of the temple and 
the administration of the temple and the 
suit lands is elaborately dealt with in 
the judgments of the two courts below. 
I shall briefly advert to the said aspects 
‘of the matter. It is common ground 
that the lands comprised in the present 
two suits and the others, belonged to Sri 
Vedhapuriswaraswami Temple. Thiru- 
vedhukudi. The temple wag administer- 
ed by the then Collector ¿f Thanjavur, 
ne Mr. Kinderslay. Ex. A-1 dated 18-2- 
1839 is the printed copy of Taram Faisal 
Mauchalika executed by Marudhamuthu 
‘pethurar to Principal Collector of Than- 
javur. After his death, his son Venkata- 
‘chalam alias Vengadasami Sethuran ex- 
ecuted a Muchalika in favour of tine 
Tahsildar of Thiruvaiyaru on 1-1-1849. 
Ex, A-2 is the printed copy of that 
Muchalika. These Exhibits A-1 and A-2 
were marked by consent. 


De On behalf of the plaintiff-tem- 
ple O. S. No, 901/1858 was instituted be- 
fore the Court of the District Munsif, 
“‘Thiruvaiyaru for possession of the lands 
of the temple and for recavery of ar- 
rears of rent. Ex, B-1 is the certified 
copy of Siddhantham in O. S. 901/1858 
and Ex, B-3 a the certified copy of judg- 
ment. in O. S. 901/1858 Ex, B-4 is the 
‘certified copy of Siddhantham in A, S. 
‘No, 178/1861 on the file of the Acting 
Principal Sadar Amin of Tanjore. Ex. 
"B-2 is the certified copy of the decree of 
the appellate court. These judgments 
held that the tenants cannot be evicted 
So long as the. conditions of Muchalika. 
dated 1-1-1849, namely, Ex. A-2 are satis- 
‘fied. Later, a former trustee of the 
. temple filed O. S. No. 41/12 on the file 
of the court of the Subordinate Judge, 
“Thanjavur and the same was transferred 
to the temporary Sub-Court, Thanjavur. 
In the said suit, the trustee has 
‘prayed for recovery of possession of 
the lands of the temple and for profits, 
‘past and future. Ex. B-10 dated 24-9- 
1912 is the certified copy of the plaint in 
©. S. 41/1912 of Sub-Court. Thanjavur 
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and Ex. B-7 dated 5-3-1913 is the .copy 
of statement by the second defendant and 
Ex, B-8 dated 14-2-1914 is the certified 
copy of decree in O. S. 5/14. The suit 
appears to have been withdrawn 


5-A. The descendants of Mayuda- 
muthu executed a settlement deed Ex. 
A-4, dated 16-8-1915 under original of 
Ex. A-4 in favour of the plaintiff-temple 
undertaking to pay the additional rent 
of 75 kalams of paddy in addition to tha 
one provided for under Ex. A-2. In these 
suits, the defendants do not contend or 
deny tie plaintiff’s title to the suit proper- 
ties but their main contention is that 
they and their predecessors-in-interest 
were entitled to occupancy rights and 
therefore they cannot be evicted from 
the lands in question. In paragraph 6 of 
the judgment the learned Subordinate 
Judge has held that persons who hold 
under Taram Faisal Muchilikas do so only 
as a terminable tenure and cannot (have) 
permanent rights of occupancy, and re- 
pelled the arguments of the defendants 
regarding their permanent occupancy 
right. After considering the contents of 
Ex, A-4, the learned: Subordinate Judge 
found that the document cannot estah- 
lish a permanent occupancy right over 
the suit items of property. In para. 7 
of his judgment, as well as para. 8 of the 


same, tne learned Subordinate Judge 
found that the defendants have not 
established any permanent occupancy 


rights in the suit items. 


6. The learned Subordinate Judge 
proceeded to observe that the defendants 
were merely holding the suit lands under 
a yearly tenancy. The present trustee, 
(P. W. 1) filed a fair rent application be- 
fore the Rent Court for fixation of fair 
rent for the suit lands and the rent was 
fixed at 10 kalams per mah. On appeal. 
the Rent Tribunal confirmed the order 
of the Rent Court and a revision was 
also filed before the Subordinate Judge 
in C. M. P. 78/66. The learned Subordi- 
nate Judge has allowed the revision find- 
ing that there is a dispute as regards the 
relationship of landlord and tenant and 
the forum is not the Reni Court but 
only the Civil Court. Thereafter. the 
present suits were filed. The plaintiff 
contended that the defendants have denied 
the title of the landlord and therefore, 
the lease is liable to be determined 
under Section 111 of the Transfer of 
Property Act. The learned Subordinate 
Judge examined the question whether 
the lessees renounced their character as 
such by setting up a title in `a third per- 
son or by claiming tithe in themselves. 
Tne learned Subordinate Judge noticed 
the fact that in the year 1964, the plain- 
tiff-temple had accepted the defendants 
as ‘lessees’ and claimed fixation of fair 
rent. Under Section 111 (g) of the Trans- 
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fer of Property Act, the lease is brought 
to an end by a defeasance clause. Dis- 
claimer or denial of the landlord’s title 
is a ground of forfeiture. The learned 
Subordinate Judge set out the principles 
in paragraph 9 of his judgment and dis- 
cussed the entire matter in paragraph 10 
of his judgment and ultimately gave the 
findings already noticed by me, 


7. Mr. Sarvabhauman, learned goun- 
sel for the plaintiff-appellant. relied on 
the averments in Ex. A-8 (dated 19-5- 
1964. copy of counter filed by Kamalam- 
bal alias Pappa (lst defendant in O. S. 
120/67) in F. R. P, 192/64 of Rent Court, 
Thanjavur) and Ex, A-3 (dated 30-4-1964, 
copy of counter filed by Mariam Bivi in 
F. R. P. No. 191/64 on the file of Rent 
Court. Thanjavur) respectively, and con- 
tended that those averments amount to 
a denial of the title of the defendants to 
the suit lands. The learned counsel also 
relied on the Commentary of Mulla on 
T. P. Act, 5th Edition, at page 740 which 
states: “Disclaimer or denial of the 
landlord’s title is a ground of forfeiture.” 
The learned counsel relied on the rationale 
found in the judgment of Ramachandra 
Iyer, in Kanchi Kamakoti Mutt., 
Kumbakonam v. A. Alagu Ambalam re- 
ported in M. I. J. Vol. 60 p. 173/K. ( (1960) 
2 Mad LJ 173) wherein it was held that: 


, "Where a tenant against whom the 
suit is filed denies the title of the land- 
lord or sets up rights of permanent 
tenancy or occupancy rights, it tanta- 
mounts to a repudiation of the relation- 
ship of the landlord and tenant and this 
entails forfeiture of the tenancy.” 


~ The learned counsel also relied on the 


rationale found in the judgment in Ko- 
langereth Raman Nair v. Kolimatamul- 
lathil Moriyamma, ILR 43 Mad 480 = 
(AIR 1920 Mad 256) wherein their Lord- 
ships, Mr, Oldfield and Mr. Seshagiri Ay- 
yar. JJ., have held that tif a tenant de- 
nies a subsisting title in the landlord and 
claims that the property became vestéd 
in him by adverse possession, such con- 
duct amounts to denial of landlord’s title 
prior to suit. The learned counsel for 
the defendants respondents, Mr. Rajan, 
relied on the reasoning found in the 
judgment of the Supreme Court in Atyam 
Veeraraju v. Pechetti Venkanna., (1967) 
€ Mad LJ (SC) 4 = (AIR 1967 SC 629) 
wherein their Lordships have held that, 


“Tf the origin of the tenancy is nof 
known, the tenant may lead circumstan- 
tial evidence to establish his permanent 
right of occupancy. The evidence of 
long possession coupled with other cir- 
cumstances such as uniform payment of 
rent, construction of permanént struc- 
tures, successive devolutions of property 
by transfer and inheritance may lead te 
the inference that the tenancy is perma- 
nent,” 


A.LE- 


He argued, also, that the averments made 
by the defendants in resisting the pro+ 
ceedings filed by the plaintiff in the Rent 
Court do not amount to a denial of title 
of the plaintiff, The counsel relied on 
the reasoning found in paragraph 11 of 
the judgment in Raja Mohammad Amir- 
Ahmad Khan v. Municipal Board of Si'ta~ 
pur, AIR 1965 SC 1923 at p. 1928. The- 
learned counsel also relied on the Com- 
mentary of Mulla found in page 741 and 
the relevant passage is extracted below: 


“The repudiation must be clear and: 
unequivocal whether in pleadings or any- 
other document; the mere claiming of g 
higher right by the lessee does not in- 
volve forfeiture; the bare statement that 
there isno relation of landlord and tenant: 
with the lessor may operate aS a sur- 
render, but it is not a disclaimer as it 
does not amount to setting up title ether. 
ae third person or in the tenant him- 
se ae 
Mr. Parasaran argued that the decision 
in Kanchi Kamakoti’s case, (1960) 2 Mac 
LJ 173 is not correct because the ruling 
of the Full Bench in Katragadda Brah- 
mayya v. ` Katragadda Balathbivapura 
Sundaram, AIR 1948 Mad 275, had not 
been brought to the notice of the learned: 
Judge, Mr, Parasaran relied on this ratio. 
found in the said judgment. wherein their 
Lordships have held as follows :— 


“The owner of a Kudiwaram right is 
the tenant of the owner of the malwaranr 
right, using the words “landlord” ang 
“tenant” in their widest sense. When @ 
defence of permanent occupancy right is 
raised to a claim for possession by the 
landlord on the ground of expiry of 
lease, there is, necessarily, an admission 
of a tenancy between the parties since 
a claim ta such right could not and would: 
not be made, save upon tbe basis of the: 
position of landlord and tenant in exis- 
tence,” 

He further argued, the very proceedings. 
filed by the plaintiff before the Rent 
Court constitute an admission of tenancy: 
between the parties. Mr. Parasaran alse 
argued that the decision of Sadasiva: 
Aiyar and Phillips. JJ., in K. Raman Nair 
v. Kannoth. 2 Mad LW 941 = (AIR 1916 
Miad 652) was also not brought to the 
notice of Ramachandra Iyer, J. in the 
Kamakotti’s case. wherein their Lord- 


ships have held: 


“Assertions of title as owner by æ 
person having rights in land of a very 
substantial kind should not be treated as: 
denial of landlord’s title so as to work a 
forfeiture of the tenant-right.” 

8. In Ex, A-8 (dated 19-5-1964,. 
copy of counter filed by Kamalambal @ 
Pappa (ist defendant in O. S. 120/67) ir 
F. R. P. 192/64 of Rent Court, Than- 
javur) in paragraph 3, there is an aver 
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ment that the petition is liable to be 
dismissed in limine as no) relations chip 
of landlord and tenant existed in zes- 
pect of the suit lands. In paragraph 4, 
it is averred that the Plaintiff is not the 
landlord and the provisions. of Madras 
Public Trust Act, 1961 (Act LVII of 1361) 
sought to be invoked wil not apply. In 
paragraph 5, it is stated that there s a 
clause of Kudikani rights in the suit 
lands and the plaintiff can claim only the 
fixed Swami Bogam of Melwaram. The 
plaintiff has no right to ask for any 
change of recognised tenure for the suit 
lands, which js in vogue, from time im- 
memorial. To a similar e-fect of the coun- 
ters filed by the plaintifé’s advocates, the 
counters filed by the advocates for the 
defendants were in answer to the anpli- 
cation filed by the plaintiff-temple under 
Section 29 of Madras Fublic Trust Act, 
1961 for fixation of fair rent. The terants 
contended that the persons in possession 
do not come strictly wichin the meaning 
of “tenant” as defined in 1961 Act be- 
cause they claimed permanent cecu- 
pancy rights subject to certain conditions. 
The documents Exs., A-2 and A-4 ndi- 
cate the conditions under which they 
continued as lessees. Under S, 19 (4) of 
Act LVII of 1961, ‘any public trust may 
evict any cultivating tenant who has wil- 
fully denied the title of the public crust 
to the land’. There is a significant ex- 
planation to Section 19 of the Act which 
is as follows: 


“Explanation: A denial of the public 
trust’s title under a bora fide mistake of 
fact is not wilful within the meanirg of 
this clause.” 

Therefore. the tenants asserted their 
rights to be in possession and controvert- 
ed whether their possession would zome 
within the scope of Act 57 of 1961: I am 
of the view that, in these circumstences., 
it cannot be stated that the tenants de- 
nied the landlord’s title to the lands in 
question. There is no disclaimer i= the 
tenants set up permarent tenancy al- 
though they repudiate the partiular 
holding which the lessor attributes to 
them. They do not claim the Iessor’s 
right to receive the r2nts nor do they 
renounce their character as lessees In 
the present case, the d=fendants [lessees) 
have paid all the rents, kist and Swamy 
Bogam. This fact is not controverted by 
P. W. 1. the Managing Trustee o? the 
plaintiff-temple who hes admitted în his 
evidence, that the tenants have nct de- 
nied the plaintiffs right to collect et the 
Tate of 10 marakkals a mah. Or this 
piece of evidence of P, W. 1 Mr. Rajan 
placed strong reliance in support ot his 
arguments. These tenants have bæn in 
possession for well Over a centurr and 
they. have also been paying rents md in 
1965, there was an enhancement cf the 
rent. Therefore, I have no hesitation in 
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coming to the conclusion that under a 
bona fide claim these tenants have set 
up the claim of permanent occupancy 
right. But that does not mean that these 
defendants (tenants) renounced their 
character, as such by claiming title in 
themselves. It is clear that the defen- 
dants held the suit properties subject to 
payment of kist and Swamy Bogam in 
addition to the rent. The learned Sub- 
ordinate Judge classified them as ‘fixed 
cultivators’. This, in my view, is tanta- 
mounts to saying that the defendants 
have ‘permanent tenancy.’ These tenants 
held the property not absolutely but they 
have the right to cultivate the soil. The 
defendants and their ancestors have been 
in possession and cultivation of these} 
lands for more than 125 years. The libe- 
ral legislation in favour of the rights of 
the tenants in the recent years, confer- 
ring benefits on the occupants of the soil, 
ought to be taken into consideration and 
was rightly taken into consideration by 
the Subordinate Judge in giving his find- 
ings on the materials on records. 


9. I find no merits in these two 
second appeals filed by the plaintiff-ap- 
pellant. Hence these two Second Ap- 
peals fail and they are dismissed ac- 
cordingly. 


No costs, No leave. 


Appeals dismissed. 
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P. 5. N. Motors Pvt. Ltd., Petitioner v. 
V. C. K, Bus Service Pvt, Ltd. and an- 
other, Respondents. 


Writ Petn. No. 398 of 1970. D/- 13-12- 
71. 


(A) Motor Vehicles Act (1939), Sec- 
tion 64 (1) à) — Appeal against order of 
Regional Transport Authority (R. T. A.) 
granting endorsement of countersigna- 
ture on permit under S. 63 (1) — Power 
of Appellate Tribunal — Findings of fact 
by R. T. A. that countersignature was 
necessary in public interest and high oc- 
cupancy ratio on extended route needed 
additional transport facilities — Appellate 
Tribunal’s interference with findings not 
justified. (Paras 2 & 5)_ 


(B) Motor Vehicles Act (1939), Sec- 
tion 63 (1) — Grant of countersisnature 
-~ Relevant considerations for —~ Region- 
al Transport Authority not required te 
make departmental inquiry regarding oc- 
cupancy ratio on entire inter-State 
route —— Also no obligation on applicant 
to produce material regarding such oc- 


- cupancy ratio — Fact of grant of inter- 


State permit in spite of opposition result- 
AS ec PS AS ef an 
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ing in extension assumes proof of occup- 
ancy ratio in TALAR route 
(Paras 4, 5, 6) 


When a responsible primary authority 
in Kerala 
Motor Vehicles Act considers whether an 
inter-State route permit has to be grant- 
ed by way of an extension of an existing 
intra-State permit, then it is normal, if 
not reasonable, to presume that such 
authority did have some material before 
it to find and ultimately grant the inter- 
State permit asked for. A fortiori it is 
So in a case where, when’ the aggrieved 
person has been opposing the extension 
of the permit into the State of Madras, 
not only at the level of the Road Traffic 
Board. Trichur (Kerala) and the Central 
Board of Traffic, Travancore (Kerala) but 
also the High Court of Kerala. That 
would be a relevant consideration which 
should automatically weigh with the “out 
of State authorities functioning under 
the very Act when the subject comes 
up before them for granting the ‘counter- 
signature’, under Section 63 (1). The 
existence of “high occupancy ratio” in 
the extended portion of the route in the 


State of Madras and the necessity of the. 


extended route in public interest were the 
primary reasons for the Regional Trans- 
port Authority to grant the countersigna- 
ture and inquiry into adequacy of oc- 
cupancy ratio in the entire inter-State 
route was unnecessary. In the absence 
of any obligation or compulsion under 
the Act for the petitioner to provide such 
material, and since the Act dces not 
compel the Regional Transport Authority 
to make a ‘departmental’ enquiry of its 
own. the appellate Tribunal was wrong 
in directing departmental. inquiry into 
occupancy ratio in the entire inter-State 
route. The very fact that appropriate 
authorities in Kerala State including High 
Court of Kerala granted the inter-State 
permit resulting in an extension assumes 
that the occupancy ratio inside the State 
of Kerala is proved beyond reasonable 
doubt. (Paras 4, 5, 6) 
(C) Constitution of India, Art. 226 — 
Writ of certiorari — Apparent error — 
Orders of Regional Transport Authority 
under Motor Vehicles Act — Nature — 
Essentially executive — Finding of Re- 
- gional Transport Authority under Sec- 
tion 63 (1), Motor Vehicles Act that there 
was public need for counter signature and 
that claim of applicant was bona fide — 
Setting aside such findings by Appellate 
‘Authority projects apparent error. - 
(Paras 7, 8, 9) 
B. Kalyanasundaram, for Petitioner: 
K. K. Venugopal and V. Manivannen and 
T. Sathiadev, Asst. Govt, Pleader, for 
Respondents. ` 
ORDER:— The subject-matter of this 
‘writ petition is a long drawn affair but 
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concerns a very simple matter in the 
matter of the grant of an extension of a 
route permit, ' which is inter-State in 
character. . 


2. The ETA is a motor vehi- 
cle operator having a permit in the 
Kerala State tc operate between Tiruchur 
and Velanthavalam. It applied to the 
primary Authority in the State of Kerala 
for extension ofi this route beyond Velan- 
thavalam to Coimbatore, inside the State 
of Madras. The primary authority after 
following the usual procedure granted the 
extension in the first instance. I may. 
at once state that the first respondent 
here, also a bus operator, opposed such 
a grant before the appropriate transport 
authorities in the State of Kerala as well 
as in the High! Court of Kerala. The 
first respondent was unsuccessful. There- 
after, as is required under Section 63 (1) 
of the Motor Vehicles Act. which obliges 
such a. permit holder to obtain the counter 
signature of the Regional Transport 
Authoritv, within the State of Madras, 
the petitioner approached the said autho- 
rity for the necessary endorsement. On 
20-1-1968, the Regional Transport Autho- 
rity, Coimbatore, granted the counter 
signature for the portion of the route 
Trichur to Coimbatore via Velanthavalam 
in respect of its buses coming in and 
going out of the State of Madras. On 
appeal, which was again at the instance 
of the first respondent, the State Trans- 
port Appellate Tribunal, Madras, doubted 
whether an appeal lay as against the 
order of the Regional Transport Authority 
and it was also of the view that certain 
irrelevant considerations weighed ‘with 
the Regional - Transport Authority when 
it granted the cpuntersignature on 20-1- 
1968. The Tribunal, therefore, set aside 
the order and yemanded the matter to 
be disposed of afresh by the Regional 
Transport authority. The petitioner took 
up the matter to this Court in . 
No. 2576 of 1968 (P. S. N. Motor Pvt. 
Lid, v. V. C. K. Bus Service Ltd.). This 
Court held that an appeal was maintain- 
able by the Tribunal. Kailasam, J.. while 
disposing of the |same, was of the view 
that the first respondent was not given 
an effective opportunity to make its re- 
presentations and therefore while con- 
firming the- order of remand, dismissed 
the writ petition, Tine learned Judge, 
however, permitted the petitioner to run 
its vehicles on tne foot of the counter 
signature granted! by the Regional Trans- 
port authority during the pendency of the 
appeal before the Tribunal on remand. 
It is. therefore, seen that during the year 
1958 and for some part of the year 1969, 
the petitioner was running its vehicle 
from Trichur tc iCoimbatore via’ Velan- 
thavalam. Therefore, it had the neces- 
sary data with it to prove the occupa- 
tional ratio on tae entirety of this route. 

: 
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So goes the contention of the first res- 
pondent. ; 


3. To continue the narrative. the 
Regional Transport Authority Coimbatore, 
on remand by the Tribunal, as confirmed 
by this Ccurt, once again considered the 
matter and passed an-order on 27-3-1969 
stating that the extension sought for 


would be in public interest. as toe trains . 


which serve the route in question go in 
a circuitous way and the public need for 
convenient transport is not conveniently 
met. The authority was also of the view 
that the high occupancy ratio inside 
Madras State indicated that there was 
still need for additional transport facili- 
ties. The State Transport Appellate Tri- 
bunal differed from the Regional Trans- 
port authority when the first respondent 
took up the matter in appeal and said 
that the petitioner who knew about the 
potency of such occupancy ratio between 
Trichur and Coimbatore, has not let in 
any evidence to prove the same, and even 
otherwise there was no data on record 
to show that occupancy ratio compelled 
an additional grant as made by the pri- 
mary authority. The Tribunal set. aside 


the order of the primary authority, The - 


Tribunal also said that the Road Trans- 
port authority could have made an in- 
vestigation by itself to ascertain whether 
there was any need for direct connection 
between Trichur-and Coimbatore, It is 


against this, the present writ petition has 


been filed. 


4. It is no doubt true that when 
an out of State primary authority con- 
siders it feasible to grant a ermit which 
- ultimately would be an inter-State per- 
mit, such a grant by itself cannot reflect 
upon the public need for the adoption of 
such grant by the complementary autho- 
rity in the other State as if it is a matter 
of course. When a responsible authority 
functioning under the Motor Vehicles Act 
considers in the presence of the aggriev~ 
ed person whether an inter-State route 
permit has to be granted by way: ofan 
extension of an existing intra-State per- 
mit, then it is normal, if not reasonable, 
to presume that such authority did have 
some material before it to find,and ulti- 
mately graht the inter-State permit asked 
for. A fortiori it. is so in a case where, 
when the first respondent who has been 


fighting with the petitioner from 1956 and . 


opposing the extension of the permit into 
the State of Madras, was a party to those 
proceedings not only at the level of the 
Road Traffic Board, Trichur (Kerala) and 


the Central Board of Traffic Travancore . 


(Kerala) but also the High Court of 
Kerala. I am of the view that that would 
be a relevant consideration which should 
automatically weigh with the “out of 
State” authorities functioning under the 
very Act when the subject comes up be- 
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fore them for granting the ‘counter signa- 
ture’. as it is called under S, 63 (1). 


Bus Service 


De With this background, it has to 
be seen whether the Tribunal’s order suf- 
fers from an error apparent. Ordinarily, 
the appellate Tribunal functioning under 
the Motor Vehicles Act. cannot lightly 
brush aside the factual finding given by 
the Regional Transport authority, parti- 
cularly in the matter of occupancy ratio 
of a particular route. In the instant case. 
the Regional Transport authority found 
that there was “high occupancy ratio” in 
the route under consideration. particular- 
ly the extended portion of it in the State 
of Madras. Further, the Regional Trans- 
port authority would say that public in- 
terests required that a direct véhicular 
operation on the route was necessary in 
order to avoid a circuitous rail route 
which was the only available service to 
tae public at large, Instead of referring 
to these two aspects, which were the 
primary reasons fgr the Regional Trans- 
port authority to grant the counter signa- 
ture, the appellate Tribunal, in my view 
quite unnecessarily, went into the ques- 
tion whether the occupancy ratio between 
Trichur and Coimbatore was adequate, 
and if it should be held to be inadequate 
what is the material to assume it was sof 
According to the Tribunal. the material 
ought to have been found by the Regio- 
nal Transport authority, Coimbatore, Ac- 
cording to the first respondent, the mate- 
rial ought to have been furnished by the 
writ petitioner. Neither of these pro- 
cesses is called for in law; nor can it he 
furnished by the writ petitioner as if it. 
was an obligation or a statutory duty on 
its part: nor can it be found by the Re- 
gional Transport authority as if it is en- 
joined by the statute to do so. In the 
absence of any obligation or compulsion 
under the Act for the writ petitioner to 
provide such material. and since the Act 
does not compel the Regional Transport 
authority to make a ‘departmental’ en- 
quiry of its own, the appellate Tribunal] 
was wrong in saving that the Regional 
Transport authority can use his depart- 
mental sources or collect the data about 
the occupancy ratio between Trichur and 
Coimbatore. . 


6. The appellate Tribunal was no 
doubt satisfied that the material reflected 
the occupancy ratio in the extended 
sector, But it would assume that such 
data was insufficient as it would not re- 
flect the real position of occupancy be- 
tween Trichur and Coimbatore. I have 
already. stated that such a matter was 
the subject of a prior enquiry before the 
appropriate authorities in Kerala State 
including the High Court of Kerala and 
that it should be presumed that when 
the subject came up before such autho- 
rities. in the Kerala State. they should 


454 Mad. 


have applied their mind on the reality 
of the situation. The very fact that they 
granted the inter-State permit resulting 
in an extension assumes that the occu- 
pancy ratio inside the State of Kerala is 
proved beyond reasonable doubt. In any 
event, this is a relevant consideration 
which apparently the Regional Transport 
Authority, Coimbatore, took, and which 
the appellate Tribunal failed to advert to. 


7. The argument, however, is that 
the order impugned does not project an 
error avparent as the Tribunal did have 
the jurisdiction to conclude in the matter 
it did. Normally, the conclusions arrived 
at by the Tribunal, cannot lightly be inter- 
fered with by Courts exercising jurisdic- 
tion under Art. 226 of the Constitution. 
But in the instant case, the appellate Tri- 
bunal erred in assuming that unless there 
is a positive proof or reliable data about 
the occupancy ratio between Trichur and 
Velanthvalam, it would not be proper for 
the transport authorities to grant a coun- 
ter-signature notwithstanding the fact that 
in the extended sector, in the State of 
Madras, there is material 
prove that the occupancy ratio required 
an additional grant. This conclusion is 
not based upon any theory which could 
be justified and as this decision, there- 
fore, is irregular and therefore improper, 
the order projects an apparent error. 


8. _I may also mention that 
the petitioner appears to be fizhting 
a bona fide cause, for, it was al- 


ways its case that it “will not pick up 
or set doewn passengers in between Velan- 
thvalam and Coimbatore and vice versa”. 
This shows that the request for the exten- 
sion asked for by the petitioner is not to 
compete with the motor vehicles inside 
the State of Madras. Learned counsel for 
the petitioner also says that the writ 
petitioner will abide by this condition 
while running the service. 


9. As I am of the view that the 
occupancy ratio in the route in question, 
between Trichur and Velanthavalam. 
could be assumed by reason of the pro- 
ceedings taken in the State of Kerala, 
which preceded the present proceedings 
in this State, and to which prior pro- 
ceedings the first respondent herein was 
a party, It was not necessary for the writ 
petitioner, or the Regional Transport 
Authority, to reinvestigate into the same. 
In this view, the appellate Tribunal was 
wrong in having interfered with the order 
of the Regional Transport Authority, which 
was basel upon public need and public 
convenience. There is no reason in the 
order impugned which could be accepted 
by this Court as the ground for such 
an interference with the order of the 
Regional Transport Authority, Though in 
such matters. the orders of the Regional 
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Transport Authority are styled as orders 
of quasi-judicial tribunals, yet they are 
purely administrative in character and 
essentially executive in nature. The 
touchstone in all such matters is expedi- 
ency, public interest, general public need, 
occupancy ratio etc. This has been ad- 
verted to by the original Authority, the 
Regional: Transport Authority, Coimba- 
tore. For what! reasons, the appellate 
Tribunal ‘differed from the considered 
opinion of the Regional Transport Autho- 
rity that there was public need for the 
inter-State grant. and for the counter 
signature, is not at all clear. In this view 
also there ig no(?) error apparent. 


10. The writ petition is. therefore, 
allowed, and the ‘order of the Tribunal] is 
set aside and the order of the Regional | 
Transport Authority is restored. There 
will be no order as to costs. 

| Writ allowed. 
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ISMAIL, J. 


A. Rafeeq Ahmed and Co., Appellant 
v. The Union of India and another, Res- 
pondents, 


Second Appedl No. 1286 of 1969, D/- 
25-11-1971 against decree of City Civil 
J, (Prl) Madras in A. S. No, 71 of 1968. 


Railways Act | '(1890), Ss. 73, 74, 76 (as 
substituted in 1961) — Liability of the 
railway administration — Nature of. 


Section 73 (as! substituted in 1961) has 
changed the character of the liability’ of 
the railways from that of a bailee into 
“hat of an insurer; So long as there is a 
“ailure to use reasonable care and fore- 
sight on the part of the railways, the rail- 
ways cannot escape their liability by 
pointing out that! such loss, destruction, 
damage, deterioraticn or non-delivery was 
the result of the! causes enumerated in 
Section 73. For a person to claim 
damages from the! railway administration 
in respect of goods consigned at owner’s 
risk rate he must prove that the negli- 
gence or misconduct on the part of the 
railway administration or any of its ser- 
vants was the cause for the loss, damage, 
destruction, deterioration or non- -delivery. 
Section 74 (3) is, , thus an exception to 
Section 73. (Para 10) 


The fact that. the delay in the car- 
riage of the goods arose as a result of 
regligence on the part of the railway ad- 
ministration will not by itself enable the 
consignee of the ‘ceteriorated goods to 
obtain damages if hə does not prove that 
the deterioration of the goods is caused 
by such delay in! the carriage of the 
goods, ; (Paras 12, 13) 
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Cases Referred: Chronological Paras 


41971) 1 Mad LJ 400, A. Abdul ` 
Shukoor and Co. v. Union of 


India 
193 of eee 
2, 4 


1960) A. S. No. 
(Mad) 
Habibulla Badsha and E. S, O: 
aan, for Appellant: P. S. Srisailam. for 
Respondents. 


JUDGMENT:— The plaintiff in O. S. 
No. 450 of 1964 on the file of the City 
“Civil Court, Madras, who succeeded be- 
fore the trial Judge buz lost before the 
‘first appellate Judge, is the appelant 
“herein. The facts are not really in con- 
troversy. Under invoices Nos. 12 and 13 
-dated 19th November, 1962, 13 and 20 
bags respectively of wet salted goat skins 
‘were despatched to the appellant irom 
Raipur to Madras Salt Cotarus by the 
‘Orissa Hides Trading Co, Raipur, Madhya 
‘Pradesh. The said goods were bcoked 
from Raipur on 19th Ncvember, 196% and 
‘Exs, Bl end B2 are the relevant railway 
receipts. Exs., Bl4 and B15 contair the 
relevant forwarding rotes. The goods 
actually reached Madras on 4th Jaruary 
4963. The appellant hersin demandec and 
‘obtained open delivery on 11-1-1963. 
Exs. A.3 & A.4 dated 11-1-1953 are copies 
of. open delivery certificates issued by the 
Southern Railway officers for the two con- 
signments in question and the cortents 
of those certificates are almost identical 
cand. they are as follows: 


“The bags were outwardly sound. The 
‘bags were opened and contents were 
found damaged. emitting bad smel. due 
o deterioration. The hairs were caming 
‘off causing hair slips and the colour of 
the skins also appear changed to red”. 
In Ex. A.3 the damag= was assessed at 
45 per cent. of the pattial value in respect 
of 13 bags and in Ex, A.4 the demage 
‘was assessed at 40 per zent, of the pattiel 
value in respect of twenty bags. After 
taking delivery and aiter notices passed 
between the parties, the suit was institut- 
ed by the appellant Zor recovery of a 
sum of Rs. 2840-74 as damages in r2spect 
of these two consignments. based upon 
Exs. A.d and A.4, The case of the ap- 
pellant in the plaint was that the con- 
signmencs should hav> reached Madras 
normally within 12 to 15 days, but in the 
instant case the goods arrived after more 
than 50 days and cons2quently there had 
been negligence on th= part of the rail- 
way authorities inasr.uch as there had 
been delay in transit and the goois be- 
came demaged as a result of such delay. 
AAs against this, the respondent herein 
contended in the wri{ten statemert that 
the goat skins were not properly cured 
at the time of loading and they were 
found to be wet and packing also was 
defective, not conform ng to the rules re- 
ating to packing of the goods: tke res- 
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pondents had also warned tha consignor 
of the defective packing condition and in- 
formed him that the goat skins were not 
cured properly and were liable to be 
damaged in- transit. 


It is on this basis the respondents 
disputed their liability to pay damages 
to the appellant herein. The learned 
trial Judge who went into the contro- 


' yersy held that there had been delay on 


the part of the respondents herein in the 
carrying of the goods, that proper ven- 
tilation facilities were not present in the. 
wagons in which the goods were carried 
and therefore the respondents were liable 
to pay damages to the appellant herein. 
A point that was urged before the learn- 
ed trial judge was that there had been 
an endorsement in Exs, B.1 and B.2 as 
well as in Exs. B.14 and B.15 as to the 
condition of the goods and the defective 
packing at the time of loading itself and 
that will absolve the respondents from 
their liability for and damages in this 
behalf. The learned trial Judge rejected 
this contention on the ground that the 
endorsements in Exs, B.14 and B.15 were 
not recorded on that side of the forward- 
ing note which had to be signed by the 
consignor or consignor’s representative, 
but only on the other side and therefore 
on the basis of the endorsements, the 
respondents cannot escape their liability. 

Yet another point urged before the 
learned trial Judge was that the goods 
were consigned at owner’s risk rate and 
consequently under Section 74 (3) of the 
Indian Railways Act. the respondents are 
not liable unless the appellant establish- 
ed that the deterioration or damages to 
the goods was the result of the negligence 
on the part of the respondents. The 
learned trial Judge rejected this conten- 
tion also on the ground that since the 
delay was occasioned as a result of negli- 
gence on the part of the railways, the 
railways cannot escape liability even with 
reference to Section 74 (3) of the Rail- 
ways Act. In view of these findings, the 
learned trial Judge decreed the suit as 
prayed for. As against this judgment and 
decree, the respondents herein preferred 
an appeal and that appeal was disposed 
of by the learned Principal Judge, City 
Civil Court, Madras on 17-9-1968 in A. 5. 
71 of 1968. The learned Principal Judge 
held, following the judgment of this Court 
in A. S. 193 of 1960, that the appellant 
had not established that the condition of 
the goods at the time of despatch was 
such that deterioration was not due to 
inherent vice in the goods. 


The learned Principal Judge also 
pointed out that the only allegation in 
the plaint having been with regard to the 
delay. the learned trial Judge was not 
correct in going into the question whe- 
ther the wagon had proper ventilation 


* 
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facilities or not. With regard to the re- 
Jiance of the respondents on Exs. B.14 & 
B.15, respectively, the learned Principal 
Judge rejected the contention of the res- 
pondents on the ground that the endor- 
semeni was not made by the consignor 
and the signatures of the consignor are 
not found on the reverse of the forward- 
ing notes where the above endorsement 
has been made. 
ed Principal Judge, relying upon the deci- 
sion of this Court in A. 5. 193 of 1960, 
allowed the appeal preferred by the res- 
pondents herein; it is against this judg- 
ment and decree of the learned Principal 
Judge the present second appeal has been 
filed by the plaintiff in the suit. ; 


2. I may immediately mention one 
thing. A. S. No. 193 of 1960 (Mad) is a 
decision of this Court dealing with a con- 
signment of wet salted sheep skins and 
in that judgment a Bench of this Court 
has elaborately gone into the curing and 
other precautions that have to be taken 
for the purpose of preserving- the hides 
and skins and preventing them from de- 
terioration during the period of transit. 
The learned Judges have pointed out, 
whether the skins will deteriorate during 
transit or not will depend upon, when 
the skins were salted and cured and what 
was the interval between flaying and 
salting. It is with reference to this judg- 
ment the learned Principa] Judge held 


that the appellant had not established the. 


various factors referred to in that judg- 
ment — A. S., 193 of 1960 (Mac). In 
para 12 of his judgment, the learned 
Principal Judge says— | 


“A careful perusal of the evidence of 
these two witnesses (P. Ws. 1 end 2) 
shows their evidence is really not help- 
ful to the plaintiff. All that they have 
asserted is that the goods consigned were 
all best quality that they were fresh and 
that they had been properly wet salted. 
But their evidence does not disclose when 
the goat skins were wet salted, what was 
the intérval between the flaying and wet 
salting. and what was the intervel be- 
tween wet salting and the date of con- 
signment From their evidence that the 
goods were fresh, one cannot come to 
the conclusion that they had been wet 
salted just prior to the consignment, All 
that the witnesses have meant is that the 
goods had not deteriorated when they 
were consigned. But there is nothing to 
indicate when really the goat skins were 
wet salted. We will take it that a wet 
salted goat skin would preserve its quality 
without deterioration for 60 days, as ob- 
served by the High Court in the case re- 
ferred to above. Supposing the wet salt- 
ing of gcat skins in this case, had taken 
place about 60 days prior to the consign- 
ment, there might not have been actual 
deterioration of the goods due to putre- 
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factive action on the date of the con- 


‘ssignment but such deterioration would. 


have started immediately after the des- 
patch. There is no evidence even about. 
the time when the goat skins were pur- 
chased by P. Ws. 1 and 2. Therefore, 
even accepting their evidence, it must be 
held that there:is nothing to show that 
the: deterioration of the goods was not. 
due to inherent | vice in the goods”. 


3. The arimen of the learned 
counsel for the! appellant before me is: 
that once the Courts below have found 
mepligence on the part of the respondents: 
herein, it is notiopen to the respondents 
to rely upon the absence of these parti- 
culars to escape:from their liability and 
the ` respondents ' having dealt with the 


goods and being in possession of all 


‘necessary information as to how the goods 


in transit had been dealt with, it is for 
them to place all the materials before the 
Court and it is not the duty of the ap- 
pellant to show! as to when the skins 
were salted. what was the interval be- 
tween the flaying and wet salting and 
what was the interval between wet salt-~- 
ing and the date ` of consignment. In 
view of one crucial feature present im 
this case, whose significance has been. 
missed by the Courts below, it is not 
really necessary for me to pronounce- 
anything finally ‘on this aspect of the 
matter, one way or the other. 


4. Recently, Ramamurti, J. hat 
occasion to consider the scope and effect 
of the judgment -lof this Court in A. S. 
193 of 1960 in A. Abdul Shukoor and Co, 
v. Union of India. 1971-1 Mad LJ 400.. 
The learned Judge has expressed his view- 
that the decision | of the Bench referred 
to already only indicated certain guide- 
lines in the case of consignment of hides 
and skins and did: not lay down any pro- 
position of law to be applied in abstract 
irrespective of the particular facts of a 
case. After referring elaborately to the 
facts of that case| namely, A. S. No. 193 
of 1960 (Mad), the learned Judge pointed’ 
out— 

“While this Bench judgment— A, S. 
193 of 1960 — indicated certain guideli- 
nes as to how the problem should. be- 
solved in the light of the information 
furnished by the, leading journals and 
books on leather ,industry. it rested its 
decision on two points: (a) The railway 
had satisfactorily accounted for the delay: 
the railway had accounted as to how the 
consignment was dealt with from stage: 
to stage and the railway was not guilty- 
of any negligence! or want of care and 
that several railway employees were ex-- 
amined to give evidence on all the as- 
pects. 

<b) The evidence adduced on the side- 
of the plaintiff was wholly jnsufficient, 
there was no evidence that the goods. 
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were cured and salted immediately ater 
the purchase and that the packages were 
(sic) despatched long after curing. There 
was also no evidence about the precau- 
tions taken by the consignor. In my wew 
this Bench decision is only authority on 
the’ question as to the precautions and 
careful steps that the consignor sheuld 
take before consigning the goods of this 
description and (2) that there must be 
evidence in every case that these ore- 
cautions were taken by the consigmor, 
that there was no time lag or interval 
between the purchase of the goods and 
the curing and salting and that no irter- 
val was allowed to lapse for any deterio- 
ration to set in. In other words, the 
consignor must adduce positive evid=nce 
on these aspects and the railway also 
should adduce evidence as to how it dealt 
with the consignment during all the 
Stages of the journey”, 


5. Even if the Bench decisi is 
applied in the way indicated by Ramu- 
murti, J., it must be held that the ap- 
pellant herein had not adduced positive 
evidence on these aspects of the case. 
However, as I have pointed out alr2ady. 
it is not necessary for me, as far as the 
present case is concerned. to express any 
final opinion on this aspect. 


6. The crucial and very signiticant 
feature referred to by me is the enGorse- 
ment in Exs. B.1 and B.2 themselves As 
I have already mentioned. Exs. B.I and 
B.2 are the relevant railway receipts. In 
Ex. B.1, the endorsement’ is:-— 


_ “Not properly cured I. P. (irsuffi- 
ciently packed); liable to be damaged in 
transit”. 

In Ex. B.2 the endorsement is:— 


“PC (packing conditions) not compli- 
ed with. Liable to be damaged in tran- 
sit; nor properly cured”. 


The observations that were made kv the 
Courts below with regard to the enidorse- 
ments in Exs. B.14 and B.15 wil not 
apply. to the endorsements in Exs. B1 and 
B.2. The Courts below had explain=d the 
endorsements in Exs. B.14 and B.25, by 
stating that the signature of the corsignor 
or his representative was not obtained to 
the endorsement and that the signature 
was not found on the reverse of the 
forwarding notes where the said erdorse- 
ment has been made. But the same thing 
cannot be said of Exs, B.l and B.2 Exs. 
B.1 and B.2 were handed over -o the 
consignor and from the consignor the ap- 
pellant obtained them. So, the comsignor 
as well as the appellant knew th= pre- 
sence of the endorsement in Exs. E.l and 
B.2. Either the endorsements repzesent~ 
ed the correct state of affairs or they 


“were not correct, 


If the endorsements represented the 
correct state of affairs, it must follow 
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that the consignments had the defects 
mentioned in the endorsement. On the 
other hand, if the endorsements were in- 
correct, it was the duty of the consignor 
as well as the appellants, as soon as they 
have come to know of the same, to have 
protested against the . presence of such 
incorrect endorsements in the railway re- 
celpts and to have taken steps to bring 
to the notice of the respondents herein 
the incorrectness of the endorsements. As: 
I have pointed out already. the railway 
receipts were given to the consignor from 
whom ihe appellant obtained the same 
and itis on the strength of these railway 
receipts the appellant ultimately obtain- 
ed delivery of the consignments at 
Madras, 


7. I have already referred to the 
fact that prior to the institution of the 
suit, notices passed between the parties. 
The appellant herein claimed damages 
from the respondents by his letters dated 
6-2-1963, marked as Exs. B.3 and B44. 
Ex. B.5 dated 28-2-1963 and Ex. B.6 dated 
15-3-1963 are the replies sent by the res- 
pondents to the appellant. In Ex, B.5. the 
respondents pointed out that the railway 
receipt contained the endorsement refer- 
red to above and the same was accepted 
by the senders. Similarly in Ex. B.6 the- 
stand taken by the respondents was that 
the railway receipt contained the endor- 
sement referred to already and the same 
was accepted by the senders, Based on 
these endorsements, the contention of the 
respondents was that the alleged damage 
to the consignment was due to the skin 
not being cured properly to prevent de- 
terloration in transit. Notwithstanding 
this’ specific stand taken by the respond- 
ents in Exs. B.5 and B.6, there is not a 
single averment in the plaint that the 
endorsements in Exs. B.1 and B.2 were 
incorrect and therefore the stand of the 
respondents based upon the said endorse- 
ments was untenable. As against this.. 
in paragraph 5 of the plaint. all that the 
appellant stated was: 


“The plaintiffs learn that the goods 
when booked by the consignors above 
mentioned had been properly cured and 
Salted that they were in a sound condi- 
tion at the time of booking at Raipur and’ 
that the damage to the goods should have 
been caused on account of the long delay 
in transit and of the railway servants 
being negligent in not having taken pro- 
per and due care of the goods during 
transit”. 


Therefore, having regard to the presence 
of the endorsements in Exs. B.1 and B.2,. 
and the conduct of. the parties, I must. 
proceed on the basis that the endorse- 
ments in Exs, B.1 and B.2 represent the 
correct state of affairs. If so. the ques-. 
tion for consideration is. when the goods: 
had been sent in such a condition, what 
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exactly is the nature of the liability on 
‘the part of the respondents, 


8. Mr. Habibullah Badsha, learned 
counsel for the appellant, put forward his 
contentions from two different angles. 
‘The first contention was that even when 
the goods were in such a defective con- 
‘dition, still it was for-the respondents to 
prove that they had used necessary fore- 
sight and care in the carriage or goods 
‘as contemplated by Section 73 of the 
Indian Railways Act and that the res- 
mondents had not established the same. 
“The alternative contention was that while 
assuming that in view of the fazt that 
the goods were consigned at owner’s risk 
rate, Section 74 (3) of the Indian Rail- 


ways Act applied, still the respondents. 


being the persons in the possession of in- 
formation as to how they dealt with the 
goods from the moment the goods were 
consigned till they were actually deli- 
vered to the consignee, it is for them to 
establish that there was no negligence on 
their part and in this case negligence in 
the form of delay having been found, the 
respondents cannot escape their liability. 
I shall deal with both these contentions 
and before I do so. I would like to men- 
‘tion one thing. 


9. There appears to have been 
some confusion in the judgments of the 
Courts below as regards the duration of 
the delay. The learned Principal Judge 
proceeded on the basis that there had 
been a delay of 46 days. As against this, 
Mr, Habibullah Badsha contends that 
there had been a delay of 53 days. As 
I have already pointed out, the consign- 
ments were booked on 19-11-1962 and 
they reached Madras on 4-1-1963. There- 
fore, the total time taken for the errival 
af the goods was 46 days. The appellant 
had contended in his plaint that the nor- 
mal time that would have been taken for 
the carriage of the goods was 12 to 15 
days. This was denied by the respond- 
ents contending that where an entire 
wagon has been booked 12 to 15 days may 
be the proper time, but in the case of 
small packages which have to be sent 
along with other packages, the normal 
a would be much more than 12 to 15 

ays. 


Even though the Courts below had 
noticed this controversy, they had not 
actually decided the controversy except 
to say that there had been a delay. The 
learned trial Judge in paragraph 9 of his 
judgment has referred to the fact that 
the wagon left Raipur on 19-11-1962 and 
it arrived at Vijayawada on 10-12-1962, 
and the period in between was 21 days, 
which was more than the normal time 
taken for the transit of goods from 
Rajpur to Madras Salt cotaurs. Even 
taking that the contention of the appel- 
lant, namely, the normal time is 12 to 15 
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days, is correct, the actual delay will be 
46 minus 12 or 15 days, that is, 34 or 31 
days and certainiy not 45 days, as point- 
ed out by the Courts below, or 53 days, 
as contended by the learned counsel for 
the appellant. Having regard to the facts 
of this case, this difference in the actual 
delay may not matter much, and in view 
of the conclusion I have come to, this 
does not affect the final decision. 


10. 1 shall now refer to Ss, 73 and 
74 of the Indian Railways Act and deal 


with the contentions of the learned coun-. 


sel for the appellant. Section 73 ‘is the 
section dealing with the general liability 
of the railway administration with re- 
ference to carriage of goods and it must 
be noticed in this context that the entire 
basis of this liability has been altered by 
the Indian Railways (Amendment) Act, 
1961 (Act 39 oz 1961) by which in the 
place of the old ‘set of sections, entirely 
new set of sections has been introduced, 
and Section 73 is one such section, and it 
is as follows— : 

"73. Save as: otherwise provided in 
this Act, a railway administration shall 
be responsible for the loss, destruction, 
damage, deterioration or non-delivery, in 
transit, of animals or goods delivered to 
the administration to be carried by rail- 
way, arising from any cause except the 


` following, namely— 


(a) act'of God; 

(b) act of war; 

(c) act of public enemies; 

(d) arrest, restraint or seizure under 
legal process; 

{e} orders or restrictions imposed by 
the Central Government or a State Gov- 
ernment or by way any officer or autho- 
rity .subordinate to the Centra] Govern- 
ment or a State Government authorised 
in this behalf; 

(f) act or omission or negligence of 
the consignor oF the consignee or the 
agent or servant of the consignor or the 
consignee; 

(e) natural deterioration or wastage 
in bulk or weight;due to inherent defect, 
quality or vice of! the goods; 

(h) latent defects: 

(i) fire, explosion or any unforeseen 
risk; 

Provided that | even where such loss, 
destruction, damage, deterioration or non- 
delivery is proved to have arisen from 
any one or more of the aforesaid causes, 
the railway administration shall not be 
relieved of its responsibility for the loss, 
cestruction. damage, deterioration or non- 
celivery unless the railway administra- 
tion further proves that it has used rea- 
sonable foresight and care in the carriage. 
of the animals or goods”, 

The point to be noticed is that Section 73 
has changed the character of the liabi- 
lity of the railways from that of a bailee 
into that of an sinsurer. Therefore, a 


H 
2 
zt 


1972 A. R. Ahmed & Co. v. Un.on of India (Ismail J.) [Prs, 10-11] Mad. 459 











acombined reading of the principal previ- 
wsion along with the proviso makes it clear 
‘that ence the goods are carried by the 
railways, the administration cannot escape 
liability for loss, destruction. damage, 
tdeterioration or non~delivery of the goods, 
unless it is established that the railway 
administration has used reasonable fore- 
dsight and care in the carriage of the 
Yanimalg or foods in question. Even if 
Ithe loss, destruction, damage, deteridra- 
‘tion or non-delivery results from any one 
‘of the cause enumerated therein, still 
Athe railway administration will be liable 
dito the owner of the goods unless it proves 
uthat it has used reasonable foresight and 
care in the carriage of the animals or 
‘goods. In other words, so long as tiere 
‘is a failure to use reasonable care and 
foresight on the part of the railways. the 
Jrailways cannot escape their liabilite by 
‘pointing out that such loss, destruction, 
idamage, deterioration or non-delivery 
twas the result of the causes enumerated 
in the section. In complete contrast to 
this section is Section 74 of the Act. Sec- 
ition 74 deals with risk rates. Sub-sec- 
“tion (1) states— 


“When any animals or goods are ten- 
‘dered to a railway administration for tar- 
riage by railway and the railway ad- 
‘ministration provides for the carriage of 
‘such animals or goods at the ordinary 
‘tariff rate (in this Act referred to as the 
railway risk rate) or in the alternative at 
-a special reduced rate (in this Act refer- 
‘red to as the owner’s risk rate) the ani- 
mals or goods shall be deemed to have 
‘been tendered to be carried at owner's 
‘risk rate, unless the sender or his agent 
pees in writing to pay the railway risk 
rate”. 


‘Sub-section (2) states that where the 
‘sender er his agent elects in writing to 
‘pay the railway risk rate under sub-sec- 
‘tion (1). the railway administration shall 
‘ssue a certificate to the consignor to that 
effect. Sub-section (3) is as follows:— 


“When any animals or goods are 
deemed to have been tendered to be car- 
ried, or are carried, at the owner’s risk 
‘rate, then. notwithstanding anything con- 
‘tained in Section 73, the railway adminis- 
‘tration shall not be responsible fo? anv 
loss, destruction, damage, deteriorat.on or 
non-delivery, in transit of such animals 
or goods. from whatever cause arising, 
‘except upon proof that such loss, destruc- 
‘tion, damage, deterioration or non-~-deli- 
very was due to negligence or misconduct 
‘on the part of the railway administration 
‘or of any of its servants”. 


In the present case, itis not disputed be- 
‘fore me that the goods were consigned 
at owner’s risk rate. Consequently, Sec- 
‘tion 74 (3) applies. Section 74 (3) con- 
tains the following important features. 


(1) It applies notwithstanding any- 
thing contained in S. 73; 

(2) It applies, whatever the cause may 
be from which the loss. destruction, 
damage, deterioration or non-delivery has 
arisen; and 


(3) If there has been such Joss, des- 
truction. damage, deterioration or non- 
delivery, the railway administration will 
not be liable except upon proof that such 
loss, destruction, damage. deterioration or 
non-delivery was due to negligence or 
misconduct on the part of the railway. 
administration er of any of its servants. 
Therefore, for a person to claim damages 
from the railway administration in res- 
pect of goods consigned at owner’s “isk 
rate he must prove that the negligence 


‘er misconduct on the part of the railway 


administration er any of its servants was 
the cause for the loss. damage, destruc- 
tion, deterioration or non-delivery, Sec- 
tion 74 (3) is an exception to Section 73 
and the reason is, when the consignor or 
the owner of the goods prefers to pay a 
lower rate, he undertakes a higher risk 
and correspondingly the risk of the rail- 
way is lessened or reduced. The result 
is. under Section 73, unless the railway 
administration establishes that it has used 
reasonable foresight and care in the car- 
riage of the goods it will be responsible 
for the loss, damage. destruction, dete- 
rioration or non-delivery referred to 
therein even when such loss, damage ete.. 
arises from one or more of the causes 
enumerated in the section, but on the 
other hand, under Section 74, the railway 
administration will not be liable unless 
such loss, destruction, damage, deteriora- 
tion or non-delivery is proved to be due 
to the negligence or misconduct on the 
part of the railway administration or of 
any of its servants. 


Having regard to the facts of this 
case, namely, the endorsements present 
in Exs. B.l and B.2. and those endorse- 
ments representing the correct state of 
affairs. it cannot be held that it has been 
established that the delay on the part of 
the railway administration was the cause 
for the deterioration of the goods. Mr. 
Habibullah Badsha attempted to get over 
this position by two submissions. The 
first submission was that the respondents 
in the written statement had not taken 
refuge under Section 74 (3) of the Act 
and the second was that the endorsements 
in Exs. B.1 and B.2 merely stated "liable 
ta be damaged in transit” and did not 
state that they were damaged already. 


11. As far as the first submission 
is concerned, though the point was not 
taken by the railway administration in 
the written statement, still that point 
was argued before the learned trial Judge 
and the learned trial Judge has giver 
his opinion on the question. But in t 
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view the learned principal Judge took on 
the principal question itself. he did not 
find it necessary to go into this question. 
Therefore, I am unable to hold that there 
is any embargo or bar to the railway 
administration putting forward that plea 
and seeking to sustain the judgment of 
the Jearned Principal Judge on that basis. 


12. As far as the second submis- 
sion is concerned, when the endorsements 
Exs. B.L and B.2 stated that the goods 
were liable to be damaged in transit, cer- 
tainly they took note of the normal time 


that would be taken for the carriage of. 


the goods. If the goods -were liable to 
be damaged even during the normal time, 


certainly they would have deteriorated 


because of the delay. But what I wish 
to point out is that the appellant had 
not established that the deterioration in 
the goods was due to the delay on the 
part of the respondents. He could have 
shown this by producing necessary evi- 
dence as to when the skins were selted or 
cured and what was the interval between 
flaying and salting. In the absence of 
any such evidence to show that on the 
date when the skins were consigned they 
were in a position to withstand the tran- 
sit of the normal period it cannot be held 
that the appellant had proved or esta- 
blished that the deterioration was due 
to the delay on the part of the railway 
administration in the carriage of the 
goods. 


13. There is one other statutory 
provision which has to be noticed in this 
behalf. I am referring to Section 76 of 
ae Indian Railways Act and that section 
states-— 


“AL railway administration: shall be 
responsible for loss, destruction, damage, 
or deterioration of animals or goods pro- 


ved by the owner to have been caused by. 


delay or detention in their carriags, un- 
less the railway administration proves 
that the delay or detention arose with- 
out negligence or misconduct on the part 
of the railway administration or of any 
of lis servants”. 


Since this section deals specially and ex- 
pressly with delay and detention in the 
carriage of the goods, it could be said 
that whenever an owner of the goods 
comes to Court and claims damages on the 
basis of loss. destruction, damage, deteri- 
oration or non-delivery of the goods. on 
account of delay in transit. it is only this 
section, Section 76, that will apply and 
not any other provision. If Section 76 
is to apply, then the owner of the goods 
will have to prove that such destruction, 
damage or deterioration of animals or 
goods was caused by the delay or deten- 
tion in carriage and if he so proves, the 
railway administration cannot escape 
liability unless it proves that the delay 
or detention arose without the negligence 
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or misconduct on the part of the railway 
administration or of any of its servants. 


All that can be said in the present 
case is that the Courts below have found 
that the delay ; in the carriage of’ thel 
goods arose as a result of negligence on 
the part of the railway administration. 

But that will not enable the appellant to: 
obtain damages from the railway adminis- 
tration unless he proves that the deteri- 
oration of the goods was caused by such 
delay in the carriage of the goods, As 
I have pointed out already, that has not 
been proved in the present case and con 

sequently the appellant is not entitled] 
to: claim damages from the railway ad- 
ministration. 


14. The result is, the conclusion 
of the learned Principal Judge is correct 
though for the : different reasons men- 
tioned by me, Hence, the second appeal 
fails and is dismissed. Having regard to 
the course of the controversy. I think this: 
is a proper case in which I should direct 
the parties to bear their respective costs: 
in all the Courts, ` No leave, 


| Appeal dismissed.. 
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lants v. Kanniappa Reddi, Respondent, 
Second Appeal No. 1070 of 1969, D/-- 
23-11-1971 against decree of Sub. J. 
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Index Note:— -(A) Specific Relief Act ° 


(1963), S. 15 (by — Subject to contract ia: 
the contrary, a contract is enforceable by 
or against legal | representatives of the 
party thereto. AIR 1968 SC 1205 & AIR 
1967 SC 744, Followed, (Para 2): 


Cases Referred: ‘| Chronological Paras: 
AIR 1968 SC 1205 = (1968) 2 SCR 


833, Hazari v, Neki vA 
AIR 1967 SC 744'= (1967) 1 SCR - . 
293. Ram Baran! v, Ram Mohit ya 


N. C: Raghavachari and N..S. Vara-- 
for Appellants; M. Balachan-. 
drudu, for Respondent. 


JUDGMENT :— Plaintiffs are the ap- 
pellants. They filed the suit for specific 
performance of anj agreement to. reconvey: 
the suit immoveable properties and for 
damages. The father of plaintiffs 1 to 3 
executed a sale deed in favour of the 
defendant in respect of the suit property 
on 29th July 1963. On the same day 
under Ex, A-1 the defendant agreed to 
reconvey the property to the vendor if 
a sum of Rs, 1,600 and half of the ex- 
penses of the sale ‘deed was paid to him: 
within five years. On 5th May 1965 the 
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father of the plaintiffs.1 to 3 died. On 
"th June 1966 plaintiffs 1 to 3, the fons 
and the fourth plaintiff the widow sent 
a notice to the defendant demanding ex- 
ecution of the reconveyance and stacing 
that they are ready and willing to pay 
the amount as per Ex, A-l, the agree- 
‘ment of reconveyance. On 14th ¿une 
1966, the defendant sent a reply refus- 
ing to execute the reconveyance and 
stating that he was not bound to exezute 
‘the reconvey.ance under the terms of 
Ex. A-1. The trial Court decreed the 
suit as prayed for. On appeal by the de- 
fendant, the lower appellate Court came 
to the conclusion that the defendant was 
not bound to execute the reconveyance 
in favour of the legal representatives in 
view of the terms of the reconveyance 
apreemeni. 


as Under Section 15 of the Sweci- 
fic Relief Act, 1963, specific performance 
of a contract may be obtained by any 
party thereto or by the representative in 
interest or the principal of any »varty 
thereto except where the learning, skill, 
solvency or any personal quality of such 
party is a material ingredient in the con- 
tract, or where the contract prcvides 
that his interest shall not be assigned. 
There could be no dispute taat in a con- 
tract of reconveyance of immoveable 
‘property no learning skill, or solvency 
or any personal quality oi such party 
was a material ingredient. The plaintiff 
- being the legal representatives of the 
person in whose favour the agreement of 
reconveyance was executed, they are en- 
titled to specific performance of the con- 
‘tract under Section 15 (b) unless there is 
anything in the contract itself azainst 
the legal representatives claiming the 
‘specific performance. A true translation 
of the relevant clause in the agreement 
which was relied on by the lower appel- 
late Court in support of its findinz that 
‘there was a prohibition of sale in “avour 
of the legal representatives is as fodlows: 


“Tf it is purchased for your own use, 
a reconveyance deed shall be executed. 
If it has to be sold to some other person, 


a reconveyance deed shall not be execut-. 


ed. It is also not valid”. 


It is seen from this clause that what was 
provided under the contract was that 
the defendant was not liable to execute 
the sale deed in favour of a third party 
to the contract. The legal repr2senta- 
tives are neither assignees of the agree- 
ment nor third parties te’ the ccntract. 
They are legal representatives >f the 
person in whose favour the agreement 
. was executed and as such, they are the 
representatives in interest withm the 
‘méaning of clause (b) of Section 15. In 
this connection it is useful to r=fer to 
the decision of the Supreme Court in 
Hazari v. Neki, AIR 1968 SC 1505. It 
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was held in that case that the right of 
pre-emption was not a personal right on 
the part of the pre-emptor to get the 
re-transfer of the property from the ven- 
dee who has already become the owner 
of the same. In Ram Baran v. Ram 
Mohit, AIR 1967 SC 744, the Supreme 
Court held that normally, a contract, in 
the absence of a contrary intention, ex- 
press or implied is enforceable by and 
against parties thereto and their legal 
heirs and legal representatives including 
assignees and transferees. We have al- 
ready seen. that there is a clause show- 
ing a contrary intention so far as the 
assignment of the contract is concerned. 
Since the prohibition clause does not in- 


clude the -legal representatives, the legal 


representatives are entitled to claim a 
reconveyance of the property. The 
plaintiffs are, therefore, entitled to a de-| 
cree for specific performance, 


3. The second appeal is, therefore, 
allowed. The judgment and decree of 
the lower appellate Court are restored. 
The appellant will be entitled to their 
costs in the second appeal. No leave. 


Appeal allowed. 


AIR 1972 MADRAS 461 (V 59 C 146) 
RAGHAVAN, J. 


Raiaram Reddy and another, Appel- 
lants v. Kesava Reddiar and another, 
Respondents, 


Second Appeal No. 396 of 1969, D/- 
11-11-1971. against decree of Sub J. 
Chidambaram in A. S. No, 29 of 1966. 


Index Note: Limitation Act (1908), 
Section 14 — Exclusion of time — Plaint 
filed in Munsiff’s Court on 23-11-1961 — 
Plaint returned on 10-6-1963 as being be- 
yond its pecuntary jurisdiction — Plain- 
tiff representing the same on 12-6-1963 
in the same Court after abandoning a 
portion of the claim to bring it within 
the pecuniary jurisdiction of the Mun-. 
siff's Court — Suit must be held to have 
been filed only on 12-6-1963 and not on 
the original date of presentation. (1895) 
5 Mad LJ 58 and AIR 1940 Mad 689, Fol- 
lowled. (Para 5) 
Cases Referred: Chronological Paras 
AIR 1940 Mad 689 = (1940) 1 Mad 

LJ 590, Thadi Chandrayya v. 
Vaitla Seethanna 
(1895) 5 Mad LJ 58. 
v. Madureeswara 


K. Sarvabhauman and S. Narayanan, 
for Appellants; ` B. Lakshminarayana 
Reddi and Kathivelu, for Respondents. 


JUDGMENT :— The plaintiffs are the 
appellants. The suit is for partition, The 
plaintiffs are brothers and sons of one 
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Sundara Reddy and all the three formed 
a joint Hindu family. The suit A schedule 
properties were the ancestral properties 
of the plaintiffs and their father and the 
case of the plaintiffs is that the father 
was leading a reckless and immoral life, 
that there was no legal necessity for him 
to dispose of suit Items 1 40 6 of the A 
schedule properties to defendants 1 and 2 
for Rs. 2,700 on 20-5-1964 and Items 7 to 
9 to the third defendant for Rs, 500 on 
29-6-1953 and Items 10 to 13 40 the fourth 
defendant on 16-4-1941 -for Rs. 100 and 
Items 14 to 16 to one Muthulakshmi 
Ammal on 11-8-1942 for Rs. 462/-. The 
plaintiffs’ case is that all the sales were 
made for very -low prices that their 
father Sundara Reddiar died in 1957 that 
the sales were not for family neeessity 
and therefore not binding on them. The 
plaint gave the date of birth of the first 
plaintiff as 12-7-1941 and of the second 
plaintiff as .29~-1-1943, The present suit 
is filed for partition after setting aside 
the sales in favour of the defendants and 
for possession of their two-thirds share. 
The suit originally was filed against the 
four defendants and against Muthulak- 
shmi Ammal mentioning her as the fifth 
defendant in forma pauperis on 23-11- 
1961. Later, on the appointment of a 
Commissioner to value the suit proper- 
ties (sic) (the value} was found to ex- 
ceed Rs. 5,000 and thereupon the plaint 
was returned on 10-6-1963 for presenta- 
tion before proper court. In the mean- 
while the plaintiffs compromised the suit 
with Muthulakshmi Ammal and conse- 
quent upon the said compromise and the 
deletion of the properties purchased by 
her the value of the suit properties came, 
within the pecuniary jurisdiction of the 
District Munsif. The plaintiffs, there- 
fore, represented the plaint in the same 
Court (District Munsif Court) on 12-6- 
1963 and the plaintiffs paid the court-fee 
due on the plaint from the amount gat 
by the sale to Muthulakshmi Ammal and 
the suit was filed as a regular suit, against 
defendants 1 to 4. Thereafter the plain- 
tiffs compromised with the fourth defen- 
dant and the suit was continued against 
defendants 1 to 3 and the plaintiffs pray- 
ed for the reliefs mentioned above. 


2. The defendants filed a written 
statement contending that the sales by 
the plaintiffs’ father were for legal 
necessity and for the benefit of the minor 
plaintiffs and that therefore those sales 
were binding on the plaintiffs. They fur- 
ther contended that the suit was not in 
time. 

3. On issue No, 3, relating to the 
question whether the suit is in time the 
school register Exs. B-1 and B-2 show- 
ing the date of birth of the first plain- 
tiff as 29-11-1940 and that of the second 
plaintiff as 17-5-1943 were produced. The 
trial Court refused to aecept the cerrect- 
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ness of Exs. B-l and B-2, but accepted 
the.oral evidence as to the dates of birth: 
of the plaintiff as given in the plaint. 
The contention was that the representa-- 
tion of the plaint on 12-6-1963 was not. 
the same plaint which was presented on: 
23-11-1961, and consequently Sec. 14 of 
the Limitation Act was not applicable. 
The trial Judge overruled the objection 
and held that the suit is in time. The 
trial Court, however, beld on the merits: 
that the alienations in favour of the de- 
fendants are not for legal necessity and: 
therefore not binding on the plaintiffs. 
In the result, the plaintiffs were granted: 
a preliminary decree for their two-thirds- 
share of Items 1 to 6, 7 to 9 and 10 to 1% 
by reason of the compromise, 


4. Defendants 1 and 2 filed A. S.. 
the Subordinate Judge, 
Chidambaram. The appellate Court held 
that the entries in Exs., B-l and B-2 
showing the date of birth of the first. 
plaintiff as 29-11-1940 and that of the- 
second plaintiff as 17-5-1943. should have- 
been accepted by the trial Court and fur- 
ther held that the suit is in time so far 
as the claim of the second plaintiff is 
concerned but is barred by limitation sœ 
far as the first plaintiff is concerned. As: 


‘ regards the binding nature of the aliena— 


tions the appellate Court confirmed the 
decision of the trial Court. In the re— 
sult, the second pleintiff alone was grant-- 
ed a decree for partition and possession: 
of his one-third skare in Items 1 to © 
and the claim. of the first plaintiff was 
dismissed. The plaintifis have filed the- 
above second appeal. 


5. The learned counsel for es 
appellants contends that the time taken: 
between the date of the return of the- 
plaint and the date of representation 
should be excluded under Section 14 of’ 
the Limitation Act, as the plaintiff must 
be deemed to have been prosecuting ‘with 
due diligence another civil proceeding.. 
What happened in the present case is 
that the suit agains: the five defendants} 
was originally filed on 23-11-1961 in thej’ 
District Munsif Court. Later a Commis~}’ 
sioner was’ appointed to value the suit 
properties and as the value of the suit}: 
properties was found to exceed Rs. 5,000} 
the plaint was returned on 10-6-1963 for}: 
presentation to the proper court. Mean- 
while the plaintiffs appeared to have 
compromised with the fifth defendant 
and consequent upon the said compro- 
mise the properties purchased by her- 
were deleted and the value of the suit 
against the remaining four defendants. 
fell within the pecuniary jurisdiction of” 
the District Munsif Court and the plaint 
was represented on 12-6-1963 in the same- 
court. The question was whether under: 
the above circumstances Section 14 of the- 
Limitatien Aet can be invoked, Inv 
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Nayinakamma v, Madureeswara, (1895) 
5 Mak LJ 58, it was held in ident.cal 


circumstances that the plaintiff was not 
entitled to the benefit of Section 14 of 
the Limitation Act. The principle uson 
which the above decision is based is that 
the Court which had no jurisdiction to 
entertain a suit cannot pass any orders 
in the suit beyond directing the plaint 
to be presented to the proper court. The 
only direction that could be giver is 
with reference to the costs incurred upto 
the time of the return of the plaint. The 
Gate of suit being the date when the 
plaintiffs presented to the court the pkaint 
which accorded with its jurisdiction. In- 
stead of representing the plaint to the 
Subordinate Judge in pursuance of the 
return, the plaintiffs abandoned a part 
of their claim so as to bring it within 
the jurisdiction of the District Mucnsif 
Court’ and represented the plaint to the 
District Munsif Court. In the circum- 
stances, the date of the representation 


of the plaint on 12-6-1963 must be taken ` 


as the date of the filing of the suit and 
not on 23-11-1961 on which date the suit 
Was Originally filed. The position is en- 
tirely different when the court was com- 
petent to receive the plaint as originally 
filed but required the plaintiffs to pay an 
additional court-fee and the plaintiffs 
choosing to give up a portion of the daim 
and confining their reliefs to the court-fee 
already paid. In such a case, the court 
had originally the jurisdiction to enter- 
tain the suit. But in the present case 
when the Court had no jurisdiction to 
entertain the suit and returned the plaint 
it is as if there was no plaint in exis-ence 
in that court and the representatim in 
the same court after giving up a por- 
tion of the claim cannot be treatel as 
having been filed on the original date of 
presentation of the plaint. The -udg- 
ment in Thadi Chandrayya v. Vaitla See- 
thanna, 1940-1 Mad LJ 590 = (AIR. 1940 
Mad 689) is also to the same effect. That 
being the correct position. the learned 
Judge was right in holding that the sui: 
is barred so far as the first plainfiff is 
concerned and is in time so far gs the 
second plaintiff is concerned. The Earn- 
ed counsel for the appellants further 
contended that the alienations in favour 
of the respondents are not bindirg on 
the plaintiffs. The courts below have 
concurrently found that the alienations 
are not binding on the plaintiffs. That 
‘being a question of fact is binding on me. 
In the view that I have taken on the 
question of limitation, the judgmert and 
decree of the lower appellate Coart is 
correct and the second appeal faib and 


is dismissed. There will be no order as 
to costs. No leave. 


Appeal dismissed. 
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AIR 1972 MADRAS 463 (V 59 C 147) 
KAILASAM AND GANESAN, JJ. 


Sigappiachi and others, Appellants v. 
M. A. P. A. Palaniappa Chettiar, Res- 
pondent, 

Appeal Nos, 201 of 1962. 44 of 1963: 
and Review C. M. P. No. 5447 of 1971. 
D/- 22-10-1971, against decree of Sub J... 
Pudukottai in I. A. No. 25 of 1955. 

Index Note: (A) Civil P. C. (1908),. 
Section 34 — Order VII, ‘Rule 2 of the 
Code treats account suit as a money suit- 
The provision in the section, therefore, is: 
applicable in awarding interest im ac-- 
count suit and the ‘principal sum adjudg- 
ed’ will be the amount found .due ‘at the 
date of the suit. (Paras 5, 7) 

Index Note: (B) Civil P. C. (1908),. 
Order 47, Rule 1 — Awarding of interest: 
in a decree ‘at the rate higher than allow-. 
ed by Section 34 of the Code is an error 
apnarent on thie face ‘of record. 

(Para 9 

Index Note: (C) Civil P., C. (1968). 
Order 47, Rule 1 — Non-raising of a 
point in appeal will not make the 
trial Court decree on that point final if 
an error is apparent on its face and the 
same can be corrected in review. 

(Para 12} 


R. Kesava Iyengar for A. Sundaram 
Iyer, V. Srinivasan and V. Kannan, for 
Appellants; in A. S. No. 201 of 1962 and’ 
for Respondents in A. S. No, 44 of 1963. 
and for Petitioners in C. M. P., No. 5447 
of 1971; D. Ramaswami Iyengar for K. 
Gopalachari and K. Sarvabhauman. for 
Respondents in A, S. No. 201 of 1962 and 
for Appellants in A. S. No, 44 of 1965 anda’ 
for Respondents in C, M. P. 5447 of 1971. 

KAILASAM, J.:— The appellants in 
A. S, No. 201 of 1962 have filed this re- 
view petition on the ground that there 
is an error apparent on the face of the 
record. Their contention is that interest: 
has not been awarded under Section 34,. 
C. P. Code. It is also contended that the 
principal sum adjudged is Rs. 34,773.68: 
on which alone interest can be awarded: 
under Section 34, C. P. Code. 


Zi It is ‘unfortunate that in the- 
course of the prolonged hearing of the 
appeal, this point relating to interest was: 
mot raised by either of the parties. Im 
the concluding part of our judgment. we 
directed that the interest that had been 
allowed by the lower Court upto the date 
of suit be confirmed and that from the 
date of suit compound interest on the 
amount found due at 7$ per cent will be- 
calculated upto the date of realisation. 

3. Section 34, Civil P, C. pro- 
vides :— l 

“(D Where and in so far as a decree- 
is for the payment of money, the court: 
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may, in the decree order interest at such 
rate as the court deems reasonable to be 
paid on the principal sum adjudged. from 
the date of the suit to the date of the de- 
cree, in addition to any interest adjudged 
on such principal sum for any period 
prior to the institution of the suit, with 
further interest at such rate not exceed- 
ing six per cent per annum as the court 
deems reasonable on the aggregate sum 
so adjudged, from the date of the decree 
to the date of payment, or to such ear- 
lier date as the court thinks fit. 


(2) Where such a decree is silent 
_With respect to the payment of further 
interest on such principal sum from the 
date of the decree to the date of pay- 
ment or other earlier date, the court shall 
be deemed to have refused such interest, 
and a separate suit therefor shall not 
lie.” 

The section provides that the award of 
interest from the date of suit to the date 


of the decree is at the discretion of the: 
court, while the rate of interest shall not 


exceed six per cent per annum on the 
principal sum from the date of decree to 
the date of payment. 


4. On behalf of the respondent, it 
was contended that the suit is one for 
accounts and that the provisions of Sec- 
tion 34 are not applicable thereto. Order 
VII. Rule 2, Civil P, C, is the provision 
that is applicable to a suit for money. 
‘The rule provides that if the plaintiff 
‘sues for mesne profits, or for an amount 
which will be found due to him on taking 
unsettled accounts between him and- the 
defendant, the plaint shall state approxi- 
mately the amount sued for. One other 
‘provision that is relatable to an account 
is Order XX, Rule 16, which reads thus— 


“In a suit for an account of pecuniary 
transactions between a principal and an 
agent, where it is necessary, in 
order to ascertain the amount of money 
due to or from any party. that an ac- 
count should be taken, the ‘court shall, 
before passing its final decree. pass a 
‘preliminary decree directing such ac- 
counts to be taken as it thinks fit”. 


In the plaint. the plaintiff has valued the 
suit at Rs. 1,00,000 and paid a court-fee 
of Rs. 1,425 plus Rs. 15 ie. 
thereon, and stated that as and when the 
accounts are rendered and the exact sum 
due from tine defendant is ascertained, he 
is prepared to pay the full and correct 
court-fee assessable thereon in addition. 


5. From the provisions of O. VII, 
R 2., it is clear that an account suit is 
also treated as a money ‘suit, Therefore, 
the provisions relating to money sult 
will apply to a suit for taking of accounts 
also, Prima facie, the provisions of Sec- 
tion 34 would be applicable in awarding 
interest in an account sult. But the 
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question arises as to what is the ‘princi- 
pal sum adjudged’ in an account suit. 


G. Taking into account the provi- 
sions of the Code of Civil Procedure and 
tine method in which an account suit is 
valued and court-fee paid thereon, the 
principal sum adjudged would be the 
principal amount that is found payable 
by the defendant on the date of suit. 


7. On behalf of the review peti- 
tioners it was submitted that this suit 
was based on several items of charges, 
numbering about twentysix, in which 
specific amounts with interest were claim- 
ed and it was contended that in this suit, 


‘the principal sum adjudged would be the 


amount claimed under each of the char- 
ges. We are unable to agree with this 


contention, for. the suit was filed as an . 


account sult and proceeded as an ac- 
count suit. In the course of the trial, 
the plaintiff wes able to rely on certain 
specific amounts which he charged the 
defendant as not having been accounted 
for and for the purpose of convenience 
they were treated as separate charges and 
the amount and interest due thereon were 
calculated. But es this is an account 
suit the various charges are in relation 
to various sums under different heads and 
the principal amount can only be the 
one which is ascertained on the date 
when the relationship between the par- 
ties ceased and the suit was filed i.e the 
sum that is found due on the date of the 
sult. In this view. we are unable to agree 
with the learned counsel for the review 
netitioners that the principal sum is the 
sum that is covered bv the various 
charges, 

8. Having found that Section 34, 
C. P. Code is applicable and that the 
‘principal sum adjudged’ is the amount 
found due on the date of the suit..our 
direction in the judgment that “from the 
date of suit, interest on the amount found 
due at 74 per cent, compound” the plain- 
tiff will be entitled to, is not in accor- 
dance with the provisions of Section 34, 
in that the court could only award inte- 
rest not exceeding six per cent per an- 
naum on the principal sum adjudged from 
the date of the decree to the date of 
payment. 

9. As the direction in our judg- 
ment regarding ‘further interest’ from 
the date of the decree is not in confor- 
mity with Section. 34. C. P. Code which 
is an error apparent on the face of the 
record, we direct that the principal sum 
edjudged will carry ‘further interest’ at 
six per cent per annum. simple, from the 
cate of the decree till date of realisation. 


10. Regarding interest that is pay- 
able from the date of suit to the date of 
the decree, it is at the discretion of the 
court, and we affirm our direction that 


_ interest from the date of suit to the date 


Fo 
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of decree shall be at the rate of 74 per 


cent per annum, compound.. It has rot- 


been made clear in our judgment regard- 
ing rests, so far as compcund interest Is 
concerned. We now direct that com- 
pound interest allowed will have yearly 
rests, 


11, The next question is as Tte- 
gards the fixing of the ‘principal sum ed- 
judged’ for awarding interest from “he 
date of suit to the date of decr2e. It was 
contended on behalf of the petitioners 
that the principal sum adjudged is ~he 
sum found due as on the date of suit end 
that the same rule should be made ap- 
plicable in the matter of calculating inte- 
rest from the date of sui; to the date of 
decree. But Mr. D. Ramaswami Iyengar, 
learned counsel for the respondent, sab- 
mitted that the trial Court in its final Je- 
cree has directed-— 


“That the defendants 2 to 9 do nay 

to the plaintiff the sum of ‘Rs. 3,56,75(~35 
with subsequent interest at six per cent 
per annum on Rs, 3,28,424-83 from 29-11- 
1961 till the date. of realisation”. 
This clause in f:e final decree was not 
specifically challenged in any of the 
grounds of appeal and was not argued 
before us when the appeal was heard. 
According to Mr. Ramaswami Iyengar, 
the decree of the trial Court has became 
final and is not open to review at his 
stage. On the other hand, Mr, Kesava 
Aiyangar, for the petitioners, would gub- 
mit that the non-raising of the poin: in 
the grounds of appeal would not rerder 
the judgment of the lower Court valid 
and that as the error is one which is ap- 
parent or patent on a reference under 
Section 34, C. P, Code, the failure to 
raise a ground in the eppea! memoran- 
dum would not make the error in the 
judgment with respect to award of inte- 
rest any the less an error apparent on the 
face of the record, 


12. Having held that Section 34, 
Civil P. C. is applicable to an account 
suit and that the ‘princiral sum adjudged’ 
will be the sum total found due as on the 


date of suit. it would irresistibly fo.low . 


that the interest that is awardable trom 
the date of suit to the date of the decree 
can only be on the ‘principal sum adjudg- 
ed’ i.e. the amount found due as on 
the date of sult, 


Mr. Ramaswami Iyengar contended 
that as the matter has not been agitated 
in appeal. it cannot be construed as an 
“error apparent on the face of the record’, 
But we find there is no escape fron: the 
conclusion which we arrive at, because, 
the decree will have to be in conformity 
with the provisions of Section 34. There- 
fore though the decree of the trial Court 
was erroneous and was not challenged 
in the grounds of appeal end was not 
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argued before us during the hearing of 
the appeal we come to the conclusion 
that interest is payable from the date of 
suit to the date of decree only on the 
‘principal sum adjudged’ as payable on 
the date of suit. 


13. One other minor correction in 
our judgment is also necessary, in that, 
in our direction “A. 8. No. 44 of 1963 is 
dismissed with costs with proportionate 
costs” we meant only that “A, S. No. 44 
of 1963 is to be partly allowed with pro- 
portionate costs”. The judgment will be 
corrected accordingly. 


In the result, the review petition is 
allowed to the extent indicated above, 
No order as to costs. 

Review allowed. 


AIR 1972 MADRAS 465 (V 59 C 148) 
K. VEERASWAMI, C. J.. AND RAGHA- 
VAN, J, 
Union of India, Appellant v. M/s. 
Hoechast Pharmaceuticals Ltd., Bombay, 
Respondent. 


O. S. App. No. 34 of 1965 and W. P.. 
Nos. 23 to 27 of 1970, D/- 9-9-1971, 
against judgment of Sadasivam, J. in 
C. S. No. 146 of 1963, D/- 11-12-1964. 


Index Note:— Tariff: Act (1934), 
First Schedule, Import Tariff Entry 28(27) 
and 28-A —— Antibiotic containing thera- 
peutic ingredient — The ingredient must 
have a therapeutic effect as a component 
of the drug — Tetracycline hydrochloride 
containing ascorbic acid must be held to 
fall undér Entry 28 (27) since ascorbic 
acid had no therapeutic efect in such 
drug but acts only Jas ‘a ‘buffer,’ (Para 3) 
Cases Referred: Chronological Paras 


AIR 1971 SC 1558 = 1971 Tax LR 
706. Union of India v. Tarachand 
Gupta 

(1970) 2 Mad LJ (SC) 34 = (1970) 2 
SCR 145. Union of India v. A. V. 
Narasimhalu 4 


K. Parasaran and C. Rangasami 
Iyengar, for Appellant in O, S. A, 34 of 
1965 and for Respondents in W. Ps; 
S. K. L. Rattan, for Respondent in O, S. 
T of 1965 and for Petitioners in 
t . S. 


VEERASWAMI, C. J.: The Union 
of India, which was the defendant, ap- 
peals from a judgment of Sadasivam, J., 
for. the plaintiff. a pharmaceutical com- 
pany. which claimed a refund of Rupees 
20,854-83 being, according to its case, 
the excess amount of duty illegally col- 
lected by the Union in respect of five 
consignments of Tetracycline Hydro- 
chloride injections imported under 
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brand name “Hostacycline” mantfactured 
by M/s. Parbworks Hoschat A. G. The- 
Assistant Collector of Customs assessed 
the consignments to duty under Item 28-A 
of the Indian Customs Tariff. He took 
the view that inasmuch as the imported 
@rug contained Ascorbic acid, which 
should be regarded as therapeutic ingre- 
dient within the meaning of Entry 28 (27) 
it did not fall within the purview of 
that entry and therefore the charge 
should be made under Entry 28-A. The 
matter came before this court in the 
form of a writ petition filed by the res- 
pondent, but one of us sitting on the writ 
side considered that inasmuch as evi- 
dence would be necessary, the proper 
remedy would be by way of suit. That 
is how the suit out of which the appeal 
arises came to be instituted. The learned 
Judge at the trial took the view that 
` though Tetracycline Hydrochloride of the 
respondent did contain Ascorbic acid of 
a certain percentage, it did not, in the 
light of the evidence of Dr, Sanjivi, have 
any therapeutic effect, and therefore, 
the proper classification of the drug 
would be under Entry 28 (27) and not 
Entry 28-A. On that view, he decreed 
the suit. We may mention in passing 
that Sadasivam.. J. also found that Am- 
bramycin (Letetit), Achromysin (Lederle) 
Steclain (Squibb) and Tetradin (Pfizer) 
had been classified by, the Bombay Cus- 
toms as drugs falling within the purview 
of Entry 28 (27) and that the classifica- 
tion of the respondent’s drug Tetrecycline 
Hydrochloride injections as falling within 
Entry 28-A was discriminatory.. 

2. Entry 28-A is Patent of pro- 
prietary medicines as defined in clause 
(d) of Section 3 of the Drugs Act, 1940 
{XXIII of 1940) not containing spirit and 
not otherwise specified.. “The nature of 
duty shown against this item is ‘preferen- 
tial revenue’ and the standard rate of 
duty is 50 per cent ad valorem. Entry 
28 (27) relates to antibiotics such as 
streptomycine, gramicidein, tyrocidin and 
thryothricin and preparations, which con- 
tain only ‘one antibiotic, and are free 
from other therapeutic ingredients, but 
not including penicillin in bulk and peni- 
cillin and its products specified in Item 
Nos. 28 (26) and 28 (26-A). Patent and. 
proprietary medicine, as defined in Sec- 
tion 3 (d) of the Drugs Act 1940. means 
“a drug which is a remedy or prescrip- 
tion -prepared for internal or external 
use of human beings or animals, and 
which is not for the time being recog- 
mised by the permanent Commission on 
Biological Standardisation of the World 
Health Organisation or in the latest edi- 
tion of the British Pharmacopoeia or ‘the 
British Pharmaceutical Codes or any 
other Pharmacopeia guthorised in this 
behalf by the Central Government after 
ronsultation with the Board.” Tetracy- 
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cline Hydrochloride injection both intra- 
venous and istramuscular, is an antibio- 
tic, and this is not in dispute. As such, 
it will normally fall within Entry 28 (27). 
The only question therefore is whether 
inasmuch as the respondent’s Tetracycline 
Hydrochloride eontained a percentage of 
Ascorbic acid, ithat fact, by itself, will 
take it out of Entry 28 (27). The learned 
counsel for the appellant insists that As- 
corbic acid being a therapeutic. ingre- 
dient which is: part of the respondent's. 
drug, it is necessarily excluded from Entry 
28 (27). But he is not sure whether even. 
if it were so, it would automatically come 
within Entry 28-A. No investigation on. 


that matter seems to have been made tilt 


now and it is not necessary, on the view 
we take to go into that. 

3. Dr, Sanjivi, who gave evidence 
for the respondent at the trial, was defi- 
nitely of the view that Tetracycline 
Hydrochloride, when administered to a 
patient, has no therapeutic effect on him 
of Ascorbic acid. That acid is adminis- 
tered for Vitamin-C deficiency, but sure~ 
ly Tetracycline Hydrochloride cannot be 
administered for that purpose merely be- 
cause it contained a percentage of Ascor- 
bic acid. In Entry 28 (27) when ‘men-,. 
tlon’'is made of therapeutic ingredients, 


ka 





it has reference. to its effect rather thant. 


the factum of its user as a component of} 
an antibiotic, 
a question whether Ascorbic acid was a 
therapeutic agent or a therapeutic ingre- 
dient, stated that in different circum- 
stances it played different roles, and as 
a pure. chemical, it may be an ingredient 
and under certain conditions it may also 
be a therapeutic agent. When it is mere- 





. ly an ingredient,:it cannot be a therapeu- 


tic “agent. He illustrated his meaning by 
stating that no doctor will administer- 
Tetracycline Hydrochloride for Vitamin C 
deficiency. We iare of the view that 
Sadasivam, J. was right in holding that 
the respondent’s drug did fall within the 
purview of Entry. 28 (27). As a matter 
of fact. as already indicated. Ambramy- 
cine, Achromycin, Siteclein, Tetracycline 
do contain more|or less a percentage of 
Ascorbic acid. It has been added as an in- 


gredient of Tetracycline Hydrochloride, - 


as the evidence idiscloses, for the pur- 
pose of giving a! buffer effect, that is to 
say, to stabilise it when administered by 
injection. It has|not been used as an in- 


gredient for the, purpose of therapeutic, 
the expression} . 


effect. When we find 
‘therapeutic ingredient’ in Entry 28 (27), 
we must have regard to the meaning of 
each one of those words in the phraseo- 
logy. It must be an ingredient. at the 
same time, it must have therapeutic ef- 
fect. In this case, it is clearly demon- 
strated by the evidence on record that 
Ascorbic acid used in the respondent’s 
Tetracycline Hydrochloride is not intend 


t 


Dr. Sanjivi, in answer tof 
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ed to and does not have any therapeutic 
effeet. but has been added for its buffer 
effect. We, therefore, uphold the decree 
of Sadasivam, J, 


4, It is contended for the appel- 
lant that the suit itself would not lie and 
the proper remedy is only in proceed- 
ings under Article 226 of the Constitution. 
In support, learned counsel relies on 
Union of India v. A. V. Narasimhalu, 
1970-2 Mad LJ (SC) 34. But then a dif- 
ferent view seems to have been expressed 
by the Supreme Court in Union of India 
v. Tarachand Gupta, AIR 1971 SC 1558, 
and we are inclined to think that where 
a levy on a citizen is made, which is il- 
legal, a suit may well lie for recovery 
of the amount, for no levy af that type 
can be levied, except by authority of the 
law. In any case, the respondent by way 
of abundant caution, has also filed writ 
petitions. It is, therefore, not necessary to 
decide the question whether a suit would 
lie at all. All that is necessary to say 
is that the respondent is entitled to the 


_ refund which it claimed. 


5. The appeal is dismissed with 
costs. Formally the writ petitions are 
allowed, but with no costs. 


Appeal dismissed. 
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Ibramsa Rowther (Minor) and others, 
Appellants v. Sk, Meerasa Rowther and 
ethers, Respondents. 


Appeal No, 273 of 1964, D/- 24-4-1972 
against decree of Sub. J. Tiruchirapalli, 
D/. 14-8-1962, 


Limitation Act (1963), Art. 65 — Ad- 
verse possession between stranger and co- 
owner — Distinction between — Doctrine 
of ouster —- Theory of lost grant — 
Effect of, 


There is a distinction between adverse 
possession as between strangers and ous- 
ter and exclusion of co-owners. In the 
case of adverse possession as against 
strangers, it is sufficient that adverse pos- 
session is overt and without any attempt 
at concealment. It is not necessary that 
adverse possession should be brought 
home to the knowledge of the owner. 
When the adverse possession is open, 
visible and notorious, if the owner re- 
mains ignorant and indifferent he cannot 
complain. In the case of ouster of a co- 
owner the position is different. To con- 
stitute ouster law requires something than 
mere exclusive possession and exclusive 
receipt of income. There must also be 
an ouster a hostile, open denial and an 
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open repudiation of that co-owner’s right 
to the latter’s knowledge. But this does 
not mean that the: co-owner who has 
been ousted or excluded should be ex- 
pressly informed as such by the other 
co-owner. If other circumstances concur 
the Courts can legitimately infer. from 
exclusive possession for a considerable 
length of time, that the otner co-owner 
has been excluded to his knowledge. The 


theory of lost grant is applicable to sup- 


port long: continued possession for con- 
siderable length of time. If the co-owner 
does not assert his right for a consider- 
able length of time, the inactive co-owner 
must take the consequences, for long | 
delay in bringing a suit to establish his:“ 
tight, which delay has prejudiced 

other side and occasioned loss of eyes 
dence by lapse of time, ILR (1970) 2 

626, Followed; AIR 1934 PC 23 & AER: 
1957 SC 314 & AIR 1969 Mad 96 & A 






1971 SC 1337, Rel. on; Case law discus ise 


sed, (Para 8) 


Gad: sense and justice require that 
Courts should be reluctant to unsettle 
quiet and undisturbed possession for over 
a few decades. The law presumes a 
lawful origin of possession which must 


‘originate from ouster and continues to be 


such for the statutory period. 
(Para 8) 


Cases Referred: Chronological Paras 
AIR 1971 SC 376 = 1971 UJ (SC) 

129, Udaychand v. Subodh Gopal. 7. 10 
AIR 1971 SC 1337 = 1971 SCD 459, 

Shambhu Prasad v. Phool Kumari. 8 
ILR (1970) 2 Mad 636, Abdul Kadir 

v, Umma 7, 8, 10 
AIR 1969 Mad 96 = (1968) 2 Mad 

LJ 639, Sinnaraj Pillai v. Ramayee 


Ammal 
AIR 1963 Mad 84 = (1963) 1 Mad 
LJ 41, Md. Kaliba v. Md, ? 
Abdullah 7,10 
AIR 1958 Andh Pra 48 = ILR 


(1957) Andh Pra 686, Peeran 

Sahib v. Jamaluddin Sahib ` 8 
AIR 1957 SC 314 = 1957 SCR 195, 

P. Lakshmi Reddy v. L. Lakshmi 


Reddy 8, 10 
(1953) 2 Mad LJ 241, Krishnayya 

v. Udayalakshmamma 8 
AIR 1940 Rang 141 = 189 Ind Cas 

455, Hla Pe Maung v. Manika 8 


AIR 1934 PC 23 = ILR 61 Cal 
262, Secy. of State for India in 
Council v. Debendralal Khan 8 
AIR 1929 Pat 624 = 117 Ind Cas 
636, Ramlakhan Singh v. Bhola 
Chathu Sahi 8 


AIR 1919 PC 44 = ILR 43 Mad 


244. Varada Pillai v, Jeevarathan 


Ammal 
(1905) ILR 29 Bom 300 = 7 Bom 

LR 252, Gangadhar v. Parashram 8 
(1840) 11 Ad & El 1008 = 113 ER 

697, Culley v. Doe 8, 9, 10 


8 
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(1809) 11 East 49 = 103 ER 922, 
Doe Dem Hellings v. Bird 


(1774) 1 Cowp- 217 = 98 ER 1052, 
Doe v. Prosser 8. 9 


1 Campb 173, Doe Dem. White v. 
Cuff 


K, Parasurama Iver, for Appellants; 


S. K. Abmed Meeran and A, A. Abdul 
Haji, for Respondents, > 
RAMAMURTI, J.:— This appeal 


arises out of a suit for partition. O; 5. 
No. 90 of 1960. Sub Court, Tiruchy, and 
defendants 3, 4, 7 to 11 and 13 are the 
appellants, defendants 7 to 13 claiming 
under an alienation from the grandmother 
of the third defendant. Defendants 14 to 
16 are the alienees through the plaintiff. 
The District Board of Madura, who was 
impleaded as the sixth defendant and 
subsequently exonerated is not concerned 
in this litigation. The plaintiff, Sheik 
Meerasa Rowther, filed the suif for parti- 


tion claiming to be entitled to 287/720th . 


shares in the estate left behind by his 

father. Sahib Sangheer Khan who died 

in 1931. The third defendant, who is the 
(Contd. on Col, 2) 
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grandson (daughter’s son) of one Appavoo 
Rowther, another son of Sangheer Khan, 
is the main contesting defendant, his de- 
fence being that, immediately after 
Sangheer Khan's death in 1931, there was 
a family arrangement, in pursuance of 
which there has been a complete parti- 
tion by metes and bounds, in which the 
properties situate in Thamarapadi village 
in Dindigul taluk have been allotted to 
the share of Appavoo Rowther aforesaid 
and the suit for partition -as though the 
estate of Sahib Sangheer Khan remained 
undivided, was incompetent and miscon- 
ceived, The trial Court negatived the 
contentions raised by the defendant and 
decreed the suit for partition. allotting 
287/720th shares to the plaintiff in the 
suit properties. It is against this judg- 
ment that Appeal No, 278 of 1964 has 
been preferred. The following genealo- 
gical tree shows the relationship between 
the parties. The ranks of the parties in 
the present suit are also mentioned as 
against their names. As frequent refer- 
ence will have to be made to an oo 
litigation between the parties, O. S. 

29 of 1952, District Munsif’s Court. 
Kulithalai, their ranks in the earlier liti- 
gation also are mentioned in the tree, 


GENEALOGICAL TREE 
SAHIB SANGHEER KHAN (Died in 1981). 
VELLAITHAYAMMAL (Died in 1938) 


| | . i 
Sheik Rowther Pillaiammal Amina Bibi 


| { 
Sheik Avvammal Bibi 


(Pre-deceased (Pre-deceased (Predeceased Meerasa Rowther (D-5 in O.S, 29/52 

his father) her father) her father) (D-Lin OS. 29/52 & present D-1) 

Present PIF.) = 
Ponnayya. Rowther 

Sheik Moham- Meerammal Sheik Meeram- (D.6 in O,S. 29/52) 
mad Rowther Bibi mal Bibi i 

(D-3 in O.S. (D-4 in O.S. 

29/52) & 29/52) 
(Present D.5) 
, ae b | nN | 
amila Bibi Tamila Bibi Appavoo Rowthe 

(Present D-2.) PR woer 


2. The facts of the case are brief- 
ly as follows:— 

The ancestor of the parties, Sahib 
Sangheer Khan belonged to Dankakurichi 


(Present D.2) (Died in 1936) 
= 


mane n 


Married to 
Sheik Mohammed Rahim 
Rowther (D-7 in O. ‘Ss. 30/52) 


(Present D-5) acs 1954) 


l l 
Rafia Bibi Syed Meeram- 
(Died in 1939) mal Bibi 
(D-8 in O.S. 29/52) 
Died in 1957 
Married to 
Appavoo Rowther 
{Present D.4 & D.W. 3) 


Minor Ibramsa 
Rowther 
(Present 3rd Defendant & 

lst Appellant) 


Village, Kulithalai taluk and died in the 


year 1931. His estate mainly consisted 
of dry lands in Chettiapatti Village, 
Kulithalai taluk, house and shops in the 
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native village of Hlankakurichi, nanja and 
punia lands situate in Thamarapadi 
village, Dindigul Taluk and some out- 
standings, i.e. mortgage debts and pro- 
missory note debts, in favour of the 
deceased. His widow was Villaitnay~ 
ammal who died in the year 1953. Sang- 
heer Khan’s eldest gon, Sheik Rowzcher, 
and two daughters, Pillai Ammal and 
Amina Bibi pre-deceased their father. The 
grandson of Sangheer Khan througt his 
pre-~deceased son Sheik Rowther is &heik 
Mohammed Rowther, the fifth deferdant 
in the suit. Avvammal Bibi. the surviv- 
ing daughter of Sangheer Khan. isc the 
first defendant. Avvammal’s daughter, 
Jamila Bibi, is the second defendant She 
has married her materna] uncle’s son. 
sheik Mohamed Kowther aforesaid the 
5th defendant in the action. The last 
son of Sangheer Khan was Appavoo 
Rowther who died in the year 1936, leav- 
ing behind him his widow Rahima Bibi 
They had two daughters, Rafia Bibi who 
died in 1939 and Syed Meerammal Bibi 
who died in 1957. The third deferdant, 
minor Ibramsa Rowther is the sən of 
Syed Meerammal] Bibi aforesaid, i.e. the 
grandson of Appavoo Rowther and 
Rahima Bibi, through their daughter Syed 
Meerammal Bibi aforesaid. The other 
defendants are alienees. Villiathayammal 
conveyed her 1/8th share to whic she 
was entitled in her husband’s estate, to 
the second defendant, her daughter's 
daughter, under a sale deed dated 21-2- 
1953. The plaintiffs case is that tke re- 
maining 7/8th shares were taken ky the 
plaintiff, his sister Avvammal] Bibi (first 
defendant) and his other brother Arpavoo 
Rowther, the maternal grandfather >f the 
minor third defendant. The plaintiff 
claims 14/40 shares as the heir of his 
father and 14/160th shares in the estate 
of his deceased brother Appavoo, ie. in 
all 70/160th shares. 


3. Defendants 1, 2, 5 and -2 re- 
mained ex parte. The seventh d=fend- 
ant is an alienee of certain items of lands 
in Thamarapadi village (set out in Sche- 
dule B to the plaint) under the sale deed. 
Exhibit B-5 dated 31-5-1952., execu-ed by 
Syed Meerammal Bibi. the daughter of 
Appavoo Rowther and grand daugtter of 
Sangheer Khan. Certain other items in 
the B Schedule in Thamarapadi village 
were sold by Rahima Bibi under Ex, B-4 
dated 13-3-1939 in favour of one Velan- 
kanni Servai, the husband of the eighth 
defendant and father of defendants 9 to 
12. Defendants 14 to 16 are. alienees, 
from the plaintiff. of the shops in the 
village under a sale deed dated 14-3-1951. 
The case of defendants 3 and 4 and the 
alienees claiming title under them -s that, 
after the death of Sangheer Khan in 1931, 
there was a family arrangement and a 
partition by metes and bounds, at which 
the lands in Chettiappatti village end the 
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shops and the house in the native village 
were allotted to the plaintiff towards his 
share, that the entire lands in Thamara- 
padi Village were allotted to the plain- 
tiff's brother. Appavoo Rowther. that some 
mortgage debts and promissory note 
debts due to Sangheer Khan were given to 
his widow, Vellaithyammal, that Avvam- 
mal, the first defendant was given some 
lands in another village, variously called 
Chakkaram or Chakkalam, that there has 
been an outright partition by metes and 
bounds between the two sons. the surviv- 
ing daughter and the widow of Sangheer 
Khan and that ever since that partition 
arrangement, the parties were in separate 
possession and enjoyment of the proper- 
ties allotted to them and that Appavoa 
Rowther and after his death in 1936 his 
wife Rahima Bibi have been in separate 
and exclusive possession and enjoyment 
of the properties and that after Rahima 
Bibis death in 1954. her deughter Syed 
Meerammal and her minor son, the third 
defendant, have been in separate aud ex- 
clusive possession of the lands in Thama- 
rapadi Village allotted to the share of 
Appavoo Rowther aforesaid, 


Defendants 3 and 4 also contested 
the suit on the ground that the title of 
the other members of the family to 
Thamarapadi lands had been extinguished 
by adverse possession and anjoyment of 
Appavoo Rowther and the members of 
his branch and by ouster for nearly three 
decades, and the members of the other 
branches will have no right in respect of 
Thamarapadi lands. The present defend- 
ants 14 to 16 filed the earlier suit, O. S. 
No. 29 of 1952, District Munsif’s Court, 
Kulithalai, to enforce their right under 
the sale deed dated 14-8-1951 executed 
by the plaintiff in respect of the shops 
{item 7 in the A schedule} and in that 
litigation, it was held that defendants 14 
to 16 herein, i.e.. the plaintiffs in that 
suit. were only entitled to a partition of 
287/720ths shares in the house and also 
a decree against the present plaintiff for 
damages for breach of covenant of title. 
Defendants 14 to 16 relied upon that judg- 
ment in O. 5S. No. 29 of 1952. Even though 
several points were raised in the trial 
Court. the main point that was stressed 
by counsel on both sides related to the 
question whether Appavoo Rowther and 
the members of his branch had become 
solely entitled to the lands in Thamara- 
padi Village either in pursuance of the 
partition arrangement immediately after 
the death of Sangheer Khan or by sepa- 
rate and exclusive possession and ouster 
for nearly three decades, with the result 
that the right and title, if any. of the 
other members of the family of Sangheer 
Khan had become extinguished. 


4, A perusal of the judgment of 
the learned Subordinate Judge shows that 


.Rowther and his wife, 


- sciousness in the 
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on the crucial factual portion of the case 
he has accepted the case of the defend- 
ants, separate and exclusive possession of 
the Thamarapadi Lands with Appavoo 
from 1931-32 
alienating portion of Thamarapadi lands 
and the alienees being in possession of the 
properties since 1939, 
Judge also finds that for nearly three 
decades the plaintiff had mo possession 
whatever of the lands in Thamarapady 
village. Equally. thé Subordinate Judge 
finds that the plaintiff -and his alienees 
alone have been in sole and exclusive pos- 
session of the lands in Chettiappatti 
village. The learned Judge has also 
found that in the prior litigation. O. S. 
No, 29 of 1952, the plaintiff has filed 
written statement and also given evi- 
dence (which have been marked respec- 
tively as Exhibits B-1 and B-2) com- 
pletely supporting the case of the dafend- ' 
ants 3 and 4 about the family arfange- 
ment and the partition at which Thama- 
rapady lands were allotted exclusively to 
Appavoo Rowther. The Judge has also 


found that in respect of Thamarapady 


lands, the plaintiffs name is not found 
in the concerned patta. In other words, 
the learned Judge has found that, in the 
matter of separate and exclusive posses- 
sion and enjoyment of the lands in 
Thamarapady village. Appavoo Rowther 
and the members of his family alone have 


been in sole and exclusive possession ever . 


since Sangheer Khan’s death in 1931 and 
the plaintiff and the members o7 the 
other branch had no possession what- 
ever. Even so, the learned Judge has 
negatived the defence in the view that 
there is no partition deed. As regards 


- the exclusive possession of the lands in 


Thamarapady village with Appavoo 
Rowther and the members of his branch, 
the learned Judge referred to some Judi- 
cial decisions and took the view that such 
exclusive possession by one co-owner, 
however long the period may be, would . 
not constitute ouster. 


a. On a careful scrutiny of the 
oral and documentary evidence, we are 
unable to agree with the ultimate cona 
clusion and findings of the learned Sub- 
ordinate Judge. In the first place. we 
are satisfied that the plaintiff has not been 
able to explain this prior admissions in 
the written statement (Exhibit B-1) in 
O. 5. No.-29 of 1952 and his prior deposi- 
tion (Exhibit B-2) therein. Secondly. the 
plaintiffs conduct in altogether suppres- 
sing the fact that for over two and half 
decades the plaintiff was in sole exclu- 
sive possession of Chettiapatti lands and 
the shops and the house in the village 
and that Appavoo and his branch had 
been in sole and exclusive possession of 
the Tamarapady lands, betrays the con- 
mind of the plaintiff 


that such separate possession was in pur-. 


” 
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suance of the prior family -arrangement 
and partition. In paragraph (6) of the 
plaint the plaintiff has made a dubious, 
bold and cryptic! statement that the heirs 
of Sangheer Khan are in joint enjoyment 
of the properties and that the plaintiff 
has filed the suit for partition because it 
is not possible fdr him to continue joint- 
ly hereafter, There is also the important 
fact that the second defendant, to whom 
the widow Vellaithayammal has purport- 
ed to convey her 1/8th share, remained 
ex parte. D. W.!1, the scribe of the two 
sale deeds, Exhibits B-4 and B-5, and 
D. W. 2 who is | a resident of a village 
two miles from 'Thamarapady and who 
is also the brother of Rahima Bibi, have 
given evidence. | Besides this evidence, 
the admissions of the plaintiff and his 
prevaricating answers lend considerable 
support to the defence of the defendants. 
The plaintiff has instituted the suit about 
thirty years after! the death of his father 
when, as a result of the inordinate delay, 
other persons who were parties to the 
arrangement and|who could have given 
evidence are dead. Even if there should 
be any gap or defect in the evidence, the 
adverse inference|will have to be drawn 
against the plaintiff in view of the inordi- 
mate delay in his asserting his rights and 
the plaintiff must! take the responsibility 
for the same. Vide the statement of the 
law in Sarkar on ‘Evidence (Twelfth Edi- 
tion), page 1011, to the effect, that if the 
plaintiff was in al position to sue before 
and the long delay in bringing the suit 
‘has prejudiced the defendant and has oc- 
casioned . loss of! evidence by death or 
otherwise, a strong presumption may arise 
against the plaintiff, 


6. We shall! first consider the evi~ 
dence afforded by the proceedings in ©. S. 
No. 29 of 1952, District Munsif's Court, 
Kulithalai, * 

(Discussion of Evidence emitted —— Ed.). 


We have no hesitation, on a survey 
of the evidence, | particularly in view 
of the uniform course of conduct 
and actings of the: parties for over 2. 1/2 
decades, in holding that Thamarapadi 
lands had been’ ‘allotted to Appavoo’s 
branch at the family partition and that 
branch alone had been in separate and ex- 
clusive possession of those lands. When 
once the.theory cf separate enjoyment 
for the purposes cf convenient manage- 
ment is ruled out altogether, the version 
of the defendant has to be accepted as 
highly probable and true. The evidence 
adduced on the side of the defendants 
amply supports their version. It is clear 
that in view of the. change and the drift 
in the fortunes of this ancient family and 
in view of the recent rise in the value of 
the property, the plaintiff has indulged 
in this speculative |litigation, to re-open 
a partition and arrangement which fook 


~ 


id, 


< 


K 
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place over 25 years ago and which has 
been given effect to and acted upon by 
all the parties during the entire perioc of 
about three decades. 


7. Even if the eviden: e aad 
on the side of the defendants to estabdish 
a partition is insufficient, the queszion 
still arises whether the plaintiffs -itle 
has been extinguished and the defend- 
ants have acquired title by ouster es a 
result of the hostile, exclusive possession 


„and enjoyment of the Thamarapadi lands 


for over twelve years, in the instant case, 
for over three decades. Learned Counsel. 
Mr. Ahmed Meeran, for the plaintiff 


‘urged that the mere fact that the tatta 


for the lands stood in the name of one 
co-owner or the other co-owner’s non- 
participation in the income of the pro- 
perties or his mere inaction for any 
length of time would not amount to ous- 
ter and that there should be further -lear 
proof that acts of enjoyment were such 
as to constitute ouster to the knowledge 
Of the co-owner, in the sense that there 
was an open denial and repudiatian of 
the title of the plaintiff, by Aprtavoa 
Rowther and the members of his branch. 


‘Learned counsel urged that in this case, 


there is no such evidence of open ssser-~ 
tion and open repudiation of the right 
and title of the plaintiff to his know edge 
‘and all that is proved is mere exclusive 
‘possession for over thirty years and that. 
under those circumstances, possessien of 
Thamarapadi lands by Appavoo Rowther 
and his branch for any length of time, 
even if it be for three decades, will avail 
mothing.as against the plaintiff, 

Mr. Meeran invited our attention to 
some of the decisions in support cf his 
contention, for instance. the observations 
of Veeraswami, J. (as he then was) sit- 
ting with Ganapatia Pillai, J. in Md. 
Kaliba v. Md. Abdullah, AIR 1963 Mad 
84 at p. 85 where the learned Judge has 
observed: 


“It is well settled law, and we think 
that no citation of authority is nec2ssarv 
that possession in the hands of a co- 
sharer of a property owned in common in 
possession on behalf of all the co-slarers. 
Implicit in this proposition is the further 
position in law that mere non-parvicipa- 
tion in the receipts from such immovable 
property or mere inaction in respect of 
it for any length of time cn the rart of 
one or more of the co-sharers is rot re- 
garded as amounting to ouster or as in- 
vesting the possession in the hamds of 
one of the co-sharers with an adverse 
character so as to enable him to presc- 
ribe against the other co-sharers. It is 
only when acts are clearly proved on 
tine part of the co-sharer in possessifon 
which would be inconsistent with any 
other co-sharer being entitled ~o any 
possession or interest in any part of the 


~ 
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property, it can be said that any question 
of ouster of the co-sharers not in posses- 
sion can arise. In the absence of such 
ouster there will be no room for adverse 
possession or prescription in favour of 
the co~sharer in possession”. 


Learned. counsel also placed reliance 
upon a recent decision of the Supreme 
Court reported in Udaychand v. Subodh 
Gopal, AIR 1971 SC 376 where too, if 
was observed at p. 378, that ‘once it is 
held that a co-owner is a co-owner of 
the lands in question, his possession, how- 
ever long it might be, unless it is adverse . 
to the other co-owners, cannot confer on 
him any right’. Learned counsel urged 
that, to constitute ouster, there must be 
clear proof that the exclusive possession 
started with open repudiation and denial 
of the title of the plaintiff to his know- 
ledge or that, at some point of time, the 
character of possession changed from 
mere exclusive possession to hostile pos- 
session in open repudiation and denial of 
the title of the plaintiff to his knowledge 
and continued as such for over twelve 
years. We are not inclined to accept this 
argument presented in this form as it is 
not a full and complete statement of the 
doctrine of ouster, and it will not be a 
correct statement in the, abstract to say 
that exclusive possession for any length 
of time (regardless altogether of the time 
factor) is of no consequence, The deci- 
sions relied upon by Mr. Meeran do not 
lend support to this extreme contention. 


In a recent Bench decision of this 
Court one of us sitting with Venkata- 
raman, J., in Abdul Kadir v. Umma, ILR ` 
(1970) 2 Mad 636, the doctrine of ouster 
as between co-owners has been elabora- 
tely reviewed with special reference to 
the time factor of sole and exclusive pos- 
session of one co-owner in the background 
of the other co-owner’s continuous and 
complete inaction and non-participation 
in the income for a considerable length 
of time. Vide: the discussion of Venkata- 
raman, J. at pages 700 to 710 and dis- 
cussion of the other learned Judge (Rama- 
murti, J.) at pages 725 to 743. As this 
Bench decision has elaborately reviewed 
the entire case law, both in England and 
in India, it may not be necessary to refer 
in detail and at length to the wealth of 
case law. In the Bench decision in ILR 
(1970) 2 Mad 636 referred to above the 
same argument was advanced that exclu- 
sive possession for any length of time 
would not constitute ouster. that time 
factor is not of much significance and, in 
that connection, reliance was placed upon 
the observations (observations in AIR 1963 
Mad 84 extracted above) of Veeraswami, 
J. (as he then was) and the latter Bench 
had pointed out that the decision in AIR 
1963 Mad .84 turned on the peculiar facts 


of the case, that, in that case, the quese @ 
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tion arose within a short period of 14 
years and that the attention of the 


Bench was also not drawn to the uniform ` 


trend of judicial opinion, both in England 
and India, where the theory of last grant 
Was supplied and ouster was presumed 
from long lapse of years, other circum- 
stances concurring, -> 


8. We shall briefly summarise the 
legal. position. There is a basic distinc- 
tion between adverse possession as be- 
tween strangers and ouster and exceli- 
sion of co-owners. In the case of adverse 
possession as against strangers, it is suffi- 
cient that adverse possession is overt and 
without any attempt. at concealment so 
that the person, against whom time is 
running, ought, with the exercise of due 
vigilance, to be aware of what is happen- 
ing. It is not necessary that adverse 
possession should be brought home to 
the knowledge of the owner. If his 


rights have been openly usurped (not - 


secretly), he cannot be heard to complain 
that the fact of adverse possession was 
not brought to his knowledge. 
adverse possession is open, visible and 
notorious, even if the owner remains 
ignorant and indifferent, it is his own 


fault. ‘The observations in some of the 
cases, in general. that. in the case of 
adverse possession between strangers, 


knowledge of adverse possesion on the 
part of the owner is an essential element 
of adverse possession are too widely ex- 
pressed and do not represent the correct 
legal position. Vide: the following ob- 
servations of Lord Macmillan in Secretary 
of State for India in Council v. Debendra- 


` ilal Khan, ILR 61 Cal 262 at p. 266 = 


(AIR 1934 PC 23): 


“The classical requirement is that the 
possession should be Nec Vi Nec Clam 
Nec Precario. Mr. Dunne for the Crown 
appeared to desiderate that the adverse 
possession should be shown to have been 
brought to the knowledge of the Crown 
“but in their Lordships’ opinion, there is 
mo Authority for this Requirement.” It 
is sufficient that the possession be overt 
and without any attempt at concealment 
so that the person, against whom time is 
running ought, if he exercises due vigil- 
ance, to be aware of what is happening”. 

In a case of ouster of a co-owner, 
the position is entirely different. The 
possession of one co-owner is presumed 
to be on behalf of all the co-owners in 
view of the unity of title and possession. 
Because of this presumption of joint 
ownership in the case of co-owners, the 
law requires, to. constitute ouster, vroof 
of something more than mere exclusive 
possession and‘ exclusive receipt of in- 
come. Along with exclusive possession 
there must be an ouster, a hostile, open 
denial and an open repudiation of the 
other co-owners right to the lattter’s 
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knowledge, The co-owner in exclusive 
possession cannot render his possession 
adverse to the other co-owner merely by 
any secret, hostile animus on his own} 
part in ‘derogation of other co-owner’s 
title. Vide the cbservations in P. Lakshmi 
Reddy v. L. Lakshmi Reddy, AIR 1957 
SC 314 at pp.:317 and 318; Sinnaraj 
Pillai v. Ramayee Ammal, (1968) 2 Mad 
LJ 639 at pp, 647 and 648 = (AIR 1969 
Mad 96) and Shambhu Prasad v. Phool 
Kumari, AIR 1971 SC 1337 at p. 1345. 
But, ‘this does | not mean that the co- 
owner who has: ‘been ousted or excluded 
should be expressly informed as such by 
the other co-owner. If other circum- 
stances concur, i the Courts, in proper 
cases, may legitimately infer, from exclu- 
Sive possession ior a considerable length 
of time, that the} other co-owner has been 
excluded to his knowledge and that title 
has been denied and repudiated by the! 
hostile assertion‘ of the co-owner in pos-| 
session. The theory of lost grant is ap- 
plicable to support long continued pos- 
session for a considerable length of time 
and the most important element in pre-| 
suming ouster is the time factor or thej 
length of time of sole and exclusive pos-| 
session by one co-owner, If a co-owner 
does not assert his rights for a consider- 
able length of time with the result that 
the other side is handicapped, by lapse of 


time and disappearance of evidence, from} 
proving that his exclusive possession was} 


coupled with open denial and open Te- 
pudiation of the: title of the other co- 
owner either at the inception or subse- 





quently, the co-owner who has been inac-| 


tive must take the consequence for the 
long delay in bringing the suit which has 
prejudiced the other side and occasioned 
the loss of evidence by lapse of time. 

= As observed in Brooms Legal 
Maxims (Tenth Edition) page 645, “No 
greater obligation lies upon a Court of 
justice than that of supporting long-con- 
tinued enjoyment‘: by every legal means, 
and by every reasonable presumption; 
this ‘doctrine of presumption goes on the 
footing of validity, and upholds validity 
by supposing that everything was pre~ 
sent which that validity required’: OMNIA 
PROESUMUNTUR RITE FUISSE ACTA 
Courts 
may presume ouster from exclusive pos- 
session for a considerable length of time. 
We may. in this context, extract the follow- 
ing observations in ILR (1970) 2 Mad 636 
(referred to above) at pp. 730 to 732: 

‘In evolving the aforesaid principles, 
the Indian Courts jand the Privy Council 
have, from very early times, followed and 
applied the principles laid down in the 
decisions in England, that te constitute 
ouster, there should be proof of assertion 
of an exclusive hostile title and a denial 
Or repudiation of the other co-owner’s 
right brought home to the latter’s knows 
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ledge and that mere exclusive possession 
would be insufficient. While the Eng- 
lish Courts insisted upon this essential 
test of an actual ouster, they had. at the 
same time, to deal with the situation of 
exclusive possession, for a considerable 
length of time, taking back to a time, 
beyond living memory, when it was im- 
possible to prove by direct evidence, as 
to when the adverse possession started 
and when knowledge of assertion of hos- 
tile tithe was brought home to the other 
co-owner. The other principle of law 
and justice equally well-established. that 
mo greater obligation lies upon a court of 
justice than that of supporting long~con- 
“4inued enjoyment by every means and 
by every legal presumption and the great 
reluctance of Courts to interfere with 
long established possession, had also to 
be taken note of. It is in this context of 
these two theories that eminent Judges 
in England. held, that ouster can wall be 
presumed from exclusive possessien cf 
one co-owner and non-participation -n the 
profits of the property by the other co- 
owner for a considerable length of time, 
for several decades or several genera- 
tions, as, after such a length of time, 
hostile assertion and repudiation to the 
knowledge of the co-owner concerned 
cannot be proved but can only be infer- 
red. English decisions, side by side, 
while insisting upon knowledge oz ous- 
ter, have laid down, that an English jury 
can properly be directed to presume or 
infer an ouster from long-continuel pos- 
session without any claim or demand by 
the other co-owner, A presumption ana- 
logous to the theory of a lost grant, was 
invoked in such cases and knowled#e and 
ouster presumed, in the view that, it 
would be dangerous to disturb or defeat 
the party’s long undisturbed possession 
for several decades. Courts in India have 
also uniformly applied the same 2rinci- 
ple. and presumed ouster, taking into ac- 
count the attendant circumstances of the 
case, and the. long exclusive possession 
for a considerable length of time.” 


A reference to the decision ef jus- 
tice T. L. Venkatarama Ayyar fas he 
then was) reported in Krishna"ya v. 
Udavyalakshmamma, (1953) 2 Mad LJ 241 
will show that that the time factor of 
exclusive possession is an important ele- 
ment in inferring ouster. The learned 
Judge has referred to the relevart deci- 
sion in England and India, in whish ous- 
ter was presumed on account of exclu- 
sive possession on the part of cne co- 
owner for a considerable tength cf time, 
though, on the facts of that particular 
case, the learned Judge held that ouster 
was not established, nor could be pre- 
sumed, as exclusive possession was not 
for a considerable length of tim2. We 
may also refer tq the Bench dectsion of 
the Andhra Pradesh High Court :n Pee- 
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ran Sahib v. Jamaluddin Sahib, AIR 
1958 Amndh Pra 48 in which Subba 
Rao. C. J.. delivering the judgment on 
behalf of the Bench, has invoked the 
doctrine of lost grant and presumed 
ouster where the exclusive posses- 
sion of one co-owner was for a consi- 
derable length of time. This is what the 
learned Chief Justice has observed at 
page 53: 

“It is not necessary to multiply cases 
as the law is well-settled. The possession 
of one co-owner is the possession of all 
co-owners. A co-owner who pleads ous- 
ter must establish that there was a de- 
nial of the other co-owner’s right to his 
knowledge and that he continued to en~ 
joy the property exclusively for the sta- 
tutory period after such unambiguous 
denial. Ouster in suitable cases can be 
presumed from non-participation in the 
profits of the land for a long period of 
time affecting different generations under 
such circumstances that denial could not 
be proved but could only be inferred.” 
Again, in Ramlakhan Singh v. Bhaia 
Chathu Sahi, AIR 1929 Pat 624, the Bench 
of the Patna High Court has observed 
that, if the claimant co-owner has not 
been in participation of rents and profits 
for a considerable length of time, it will 
be a good presumption to draw that it 
was in pursuance of ouster. 


The leading Indian decision in which 
it was laid down that it will be legitimate: 
to presume ouster from sole continuous 
possession by a co-owner for a consider- 
able length of time, is reported in Ganga- 
dhar v. Parashram, (1905) ILR 29 Bom 
300. Jenkins, C. J. laid down the law 
that sole possession by one tenant-in- 
common continuously for a long period 
without any claim or demand by any 
person claiming under the other tenant- 
in-common is evidence from which an 
actual ouster of the other tenants-in- 
common may be presumed. The learned 
Chief Justice followed the principle of 
law enunciated by Justice Ashhurst in 
the leading English decision in Doe v. 
Prosser, (1774) 1 Cowp 217 at pp. 219 and 
220 = 98 ER 1052 as well as in Cullev 
v. Doe, (1849) 11 Ad & El 1008=113 ER 
697. This decision of the Bombay High 
Court, which was rendered in the year 
1905, has been’ uniformly followed in all 
the decisions of the High Courts for over 
65 years, Indeed there has been no dissent, 
The same view was taken in the Ran- 
goon High Court in Hla Pe Maung v. 
Manika, AIR 1940 Rang 141, in which it 
was observed that mere non-participa- 
tion in rents and profits would not, by 
itself, amount to ouster, but such non- 
participation may, in the circumstances 
of a particular case. amount to ouster 
and that the most important element is 
the length of time of such exclusive pos- 
session, In that case, it was held that 
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‘ouster may rightly and legitimately be 


presumed from the co-owner’s sole and 
exclusive possession for a period between 
30-and 40 years, during which time one 
co-owner alone was in exclusive posses- 
sion and enjoyment of the rents and 
profits while the other co-owner was in- 


active, 
In taking this view, the Rangoon 
- High Court has followed the uniform 


trend of opinion of the Calcutta High 


Court which was to the effect that the 


important element in inferring ouster is 
the considerable length of time of exclu- 
sive possession by one co-owner.’ In ILR 
(1970) 2 Mad 636 (already referrad to) 
there is a detailed reference to all the 
cases of all the High Courts, in which 


“presumption of ouster was drawn from 


1 


for 36 years. 


the length of exclusive possession and 
other circumstances concurring. Wa may 
also refer to the decision of the Privy 
‘Council in Varada Pillai v, Jeevarathan 
Ammal, ILR 43 Mad 244 = (AIR 1919 


PC 44) (Observations of Viscount, J. at- 


p. 252) in which the Privy Council has 
quoted with approval the statement of 
the law in the leading and oft-quoted 
English decision in (1840) 113 ER 697 
that if a co-owner has been in exclu- 
sive possession and in receipt of the rents 
and income from the property for a 
considerable length of time and the other 
co-owner was, throughout, inactive, it 
will be legitimate for the court to raise 
tine presumption of ouster and that the 
length of time is a relevant and impor- 
tant factor in coming to a conclusion one 
way or other on the question of ouster. 


9. - It only remains to refer to the 
two English decisions which have held 
the field for about two centuries, in which 
the importance of the time factor has 
been stressed as giving rise to the pre- 
sumption of ouster. The first is the deci- 
sion in (1774) 1 Cowp 217 = 98 ER 1052. 
In that case, a co-tenant was not in pos- 
session of the property. nor in reception 
of the rents of profits, for mearly forty 
years and, on his behalf, it was urged 
that mere exclusive’ reception of rents 
and profits by the other co-owner for 
any length of time would not constitute 
ouster. But it was held that the jury 
may presume an actual ouster from such 
sole and uninterrupted possession by one 
co-tenant to the exclusion of the other 
Lord Mansfield observed: 

“It is very true that I told the jury, 
they were warranted by the length of 
time in this case, to presume an adverse 
Possession and ouster by one of the 
tenants’ In common, of his companion; 
and I continue still of the same opinion. 
Some ambiguity seems to have arisen 
from the term ‘actual ouster’, as if it 
meant some .act accompanied by real 


foree, and as if a turning out by the 


e 
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shoulders were necessary. But that is 
not so. A man may come in by a right- 
ful possession, dnd yet hold over ada 
versely without a title. If he does; such 
holding over, under circumstances, will 
be equivalent to an gema ouster, 

+ ¥ ba 


OTO I am ‘clearly of opinion, as I 
was at the trial, that an undisturbed and 
quiet possession for such a length of time 
is a sufficient ground for the jury to pre- 
sume an actual icuster. and that they 
did right in so doing.” 

Aston, J. explained the legal position 
thus: 

“With respect to the second, 
actual ouster is proved, yet it may he 
inferred from circumstances, which eir- 
cumstances are matter of evidence to be 
left to a jury. Now in this case, there 
has been a sole and quiet possession for 
40 years, by one tenant in common only, 
without any demand or claim of any ac- 
count by the other, and without any pay- 
ment to him during that time. What is 
adverse possession or ouster, if the un- 
interrupted. receipt of the rents and pro~ 
sae without accoun; for near 40 years is 
not?” ; 

Willes, J., while istressing the -necessity 
for actual ouster: made the following 
observations as to! ithe significance of long 


-continuous possession for a considerable 


length of time: | 


“However strict the notion of actual 
ouster may formerly have been, I think 
adverse possession ig now evidence of 
actual ouster; and therefore, entirely 
egree that under the circumstances, which 
eppared at the trial. it was very properly 
left to the jury ito presume an actual 
custer in this case. 

At page 1053, Justice Asbhurst put the 
matter thus: 


“I am entirely of the same opinion. 
Here is a possessicn of near 40 years, 
without any claim’ by the lessors of the 
Ciaintiff to a share af the rents and pro-~ 
fits, and without | any acknowledgement 
of his right, by the other tenant in com- 
mon. After so long. an acquiescence I 
think the jury were well warranted to 
presume anything in support of the de- 
fendant’s title and they might presume, 
either an actual ouster or a conveyance: 
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Eut here it was left to the jury. and the 
jury have presumed an actual ouster; 
and I think that after a quiet uninter- 
rupted and undisturbed possession of 40 
years they were warranted in so doing.” 

The same rule of presumptition of 
ouster was followed in the case in (1840) 
11, Ad, & El, 1008 = 113 ER 697 at 700. 
In that case, the plaintiff-co-tenant was 
out of possession for over 35 years and 
Lord Deman, C ds while referring to 


r 


if no 


Tan 


<“ 
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£1774) 1 Cowp 217 98 ER 1052 with 
approval, stated the law thus: 


“Generally speaking, one tenant in 
common cannot maintain an ejectment 
against other tenant in common, because 
the possession of one tenant in common 
is the possession of the other. and. to 
enable the party complaining to maintain 
an ejectment, there must be an ouster of 
the party complaining. But, where the 
claimant, tenant in common, has not been 
in participation of the rents and profits 
for a considerable length of time, and 
ether circumstances concur, the Judge 
will direct the jury to take into conside- 
vation whether they will presume that 
there has been an ouster: as to which 
See the cases of, Doe. v. Prosser, (1774) 
98 ER 1052: Doe Dem Hellings v. Bird. 
(1809) 11 Fast 49 and Doe Dem White v. 
Cuff, 1 Campb 173.” 

It is unnecessary to multiply authorities. 


4 

10. As already observed, the prin- 
ciple enunciated by two leading English 
decisions has been applied in India from 
very early times by all the Courts. and 
in every one of those cases, it is to be 
noticed that ouster was presumed from 
the length of time and» other circum- 
stances concurring. 
reddy v. L. Lakshmi Reddy (already re- 


ferred to) the Supreme Court, (AIR 1957. 


SC 314 at page 318) in the portions al- 
ready referred to, has referred to with 
approval the cases in which the view has 
been taken that ouster can be inferred 
when one co-heir is in notorious exclu- 
sive possession and continues in such pos- 
session for a very considerable time and 


the excluded heir takes no steps to indi- 


cate his title. We have also adverted to 
the fact that in ILR 43 Mad 244 = (AIR 
1919 PC 44) the Privy Council referred 
to with approval the statement of the 
law in (1840) 11 Ad. & El. 1008: We are, 
therefore mot inclined to take the view 
that either the earlier Bench decision of 
this Court in AIR 1963 Mad 84 or the 
recent decision of the Supreme Court in 
AIR 1971 SC 376 had laid down any new 
principle contrary to the well-settled rule 
of. jaw as emerging from the uniform 
course of decisions in England and of all 
the Courts in India particularly its own 
view in AIR 1957 SC 314 at p. 318. It is 


‘thus clear that it is not correct to take 


the mere use of the words ‘co-owners’ 
exclusive possession for any length of 
time”, divorced from their context and 
develop an argument that length of ‘time 
is an irrelevant factor. In the instant 
case, besides length of time. there are 
abundant circumstances concurring, to 
support the theory of ouster. The plain- 


tiff himself has admitted that Appavoo 


and his branch was in possession of the 
Thamarapady lands in pursuance of the 
partition arranpement, The plaintiff is the 


Indeed, in Lakshmi- 
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seniormost member of the family and he 
would not have allowed Appavoo to be 
in sole possession of the property. Appa- 
voo died in 1936, but even thereafter, the 
plaintiff, the senior most surviving male 
member of the family, did not take steps 
to obtain possession of the Thamarpadi 
lands. 
Bibi alone took possession and the patta 
was transferred in her name in the place 
of Appavoo Rowther. Rahima Bibi her- 
self was of unsound mind for a consider- 
able period and even then, the plaintiff 
did not take any interest In resuming 
possession of Thamarapadi lands. Rahima 
Bibi’s daughter, Syed Meerammal. died 
in 1957 and even then, the plaintiff was 
inactive. In the meanwhile, the plain- 
tiffs mother, Vellaithayammal, died in 
1953. As early as 1939. Rahima Bibi, the 
widow of Appavoo Rowther. sold a por- 
tion of Thamarpadi lands under Exhibit 
The plaintiff was aware of this 
sale as well as the sale by Syed Meeram- 
mal under Exhibit B-5 dated 31-5-1952 
of some other portion of Thamarpadi 
lands. Even then, the plaintiff has been 
indifferent and inactive. 
doubtedly other circumstances which 
support the presumption of ouster, taken 
along with exclusive possession for a 
considerable length of time. In such a 
situation, as observed by Venkata- 
raman, J. in ILR (1970) 2 Mad 636 (al-~ 
ready referred to), it is obvious good 
sense and justice and courts should be 
reluctant to unsettle quiet and undisturb- 
ed possession for over three decades and, 
in order to maintain the person in such 
possession, the law presumes a lawful 
origin of possession which, in the con- 
text, must originate from ouster and con- 
tinue to be such for the statutory period, 
For all these reasons, we have no hesita- 
tion in holding that, independently of the 
truth of the partition arrangement, the 
plaintiffs rights have been extinguished 
by ouster. For the same reasons, we 
hold that the plaintiff is not entitled te 
claim any share as an heir to his brother 
Appavoo who died in 1986. For long 
tewenty-four. years. the plaintiff slept 
over, though, in the interim. there was a 
litigation and the parties were fighting. 
It cannot be pretended thai the plaintiff 
was ignorant of his rights as an heir to 
the estate of his deceased brother Appa- 
voo, If the plaintiff kept quiet for over 
two decades, it must be because he was 
quite content that his brother’s widow 
and daughter might take Tamarpadi 
lands for themselves to the exclusion of 
the plaintiff. Every presumption has to 
be made to support the long possession 
in favour of the contesting defendants. 
If one can speculate, it may be that the 
plaintiff got.a very much larger share in 
the properties of his father and there- 
fore, was quite willing that Tamarpadi 


(Ramamurti J.) 


But, Appavoo's widow Rahima. 


These are un- - | 
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lands were to- be taken by Appavoo, his 
widow and daughter. for themselves. It 
is unnecessary to pursue the matter. We 
are Satisfied that the plaintiff’s rights. if 
any, have been extinguished by ouster. 
For all these reasons, the appeal is al- 
lowed and the plaintiffs suit is dismissed 
with the costs of the contesting defen- 
dants Nos, 3, 4, 7 to 11 and 13, in both 
the Courts. i . 

Appeal allowed. 
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Arumuga Mudaliar, Petitioner v. 
Esakkia Pillai and another, Respondents. 


Writ Petn. No. 1155 of 1971. D/- 3-9- 
L 


Tamil Nadu Panchayat (Election of 
Vice-President) Rules, 1961, R. 16 (c) (d) 
~— Making mark on ballot paper — ‘Some 
other mark’ besides usual cross mark 
made in the column of name of the candi- 
date -—— Is opposite the name of the candi- 
date — Rule is violated — Ballot paper 
is invalid, 

When on a ballot paper besides the 
usual cross mark some other mark is 
made in the column of the name pf the 
candidate it is a mark made opposite the 
mame of the candidate, It violates the 
provisions of the rule and makes the 
ballot paper invalid. The word opposite 
does not mean that the other mark also 
must be opposite the column of the name 
of the candidate. It only means opposite 
to the name of the candidate. The other 
mark need not have been made for identi- 
fying the voter as required by R. 16 (d) 
to invalidate the ballot paper. 

(Paras 3, 4) 

T. Martin and N. Inbarajan, for Peti- 
tioner; R. Balasubramanian, for Res- 
pondent No. 1. 

ORDER :— For electing the Vice 
President of Pulliyarai Panchayat - in 
Tirunelveli District. an election was held 
in the prescribed manner and the Presi-~ 
dent of the Panchayat was the Electoral 
Officer. 
who constituted the electoral college, 
exercised their franchise and the Presi- 
dent of the Panchayat as Electoral Off- 
cer, while scrutinising the ballot papers 
found a mark other than the cross mark 
opposite the name of the first respondent 
in a ballot paper and, therefore. he re- 
jected the said ballot paper as according 
to him it offended Rule 16 fc) of the 
Tamil Nadu Panchayats (Election of Vice 
President) Rules, 1961. After rejecting 
this ballot paper, he found that both the 
petitioner and the first respondent se- 
cured equal number of votes. He, there~ 


m a Meindl Hr te 


DP/BP/C455/72/MNT/VBB 





(Ramaprasada Rao J.) 


The members of the Panchayat > 
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fore, drew lots and ultimately in the 
process the petitipner came out success- 
ful, Therefore, the petitioner was de- 
clared elected as Vice President of Puli- 
yari Panchayat.: The respondent filed an 
election petition’ as provided for under 
the Tamil Nadui Panchayats (Election of 
Vice President) ' Rules, 1961. before the 
election court which is the District Mun- 
sif of Shencottah, The petitioner alleged 
that the rejection by the Electoral Officer 
of the ballot paper which ex facie show- 
ed that the voter has cast his vote in his 
favour, was illegal in that it did not 
offend either Rule 16 (c} or any other 
Tule prescribed for conduct of the elec- 
tion in question.! Other points were also 
raised before thel learned District Munsif, 
He framed the necessary issues for the 
purpose and held that the rejection of 
the ballot paper 'was improper and Rule 
d6 (c) had not |been violated’ in any 
manner. In that view he held that the 
first respondent who secured one vote 
more than the petitioner is the proper 
person to be declared as having been duly 
elected to the oifice of Vice President of 
Puliyari Panchayat. It is as against this 
order of the learned District Munsif the 
present writ petition has been filed. 

2. I have perused the ballot paper 
which has been produced on the issue of 
rule nisi. The contention of Mr. Martin, 


“the learned counse. for the petitioner, is 


that the Electoral! Officer rightly rejected 
the ballot paper, ‘as it offended both the 
letter and spirit iof Rule 16 (c) of the 
Rules mentioned asove. Mr, Balasubra- 
manian appearing for the first respon- 
dent would state contra that, even though 
vhere are two marks ex facie appearing 
in the ballot paper. the mark other than 
the cross mark. which is the normal to 
mark a ballot paper, appears inside the 
column in which the name of the contest- 
ing candidate appears, that it cannot be 
said that the othe> mark has been set 
opposite the name: of the candidate, and 
that, therefore, there has not been’ strict- 
ly any violation ‘of the prescription in 
Rule 16 (c). The' sther matters dealt 
with by the District Munsif in his order 
ere not canvassed | before me and, there- 
fore, it is unnecessary for me to deal 
with them. 


3 The only point, therefore. is 
whether the rejectian of the ballot paper 
is proper or not. Rule 16 (c) of the 
Tamil Nadu Panchayats. (Election of Vice 
President) Rules. 19¢1 (hereinafter referr- 
ed to as the rules): applies to the election 
of Vice President in a Panchayat. whe- 
ther it relates to prdinary vacancy or a 
casual vacancy in respect of the concern- 
ei Panchayat in the State. Inter alia 
Rule 16 (c) of the; Rules provides that a 
ballot paper shall be invalid on which a 
cross mark and some other mark are set 
opposite the name o= the same candidate. 
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The only question posed is whether 
“some other mark” which admittedly ap- 
pears on the ballot paper can be said to 
have been set opposite the name of the 
candidate in question. No doubt, the 
pallot paper contains two compartments, 
one intended for disclosure of the names 
of the candidate and the other for the 
purpose of enabling the elector to make 
his choice and put the cross mark ir the 
column provided for. The argument is 
that, as the other mark which appears 
on the ballot paper is one which is inside 
the column in which the name of the 
candidate appears. it cannot be said that 
it has been set opposite the name o? the 
candidate. As to what ought to be the 
form in which a ballot should be issued, 
how many .columns it should contair and 
what are the purposes have not been 
made clear in the rules. But in the in- 
stant case the Electoral] Officer has ad- 
opted a form which is normally and con- 
ventionally used. No doubt, there ap- 
mears two columns, one intended to show 
the name of the candidate and the other 
for the purpose of making a cross mark 
showing the preference of the voter We 
are, however, concerned with Rule 16(c) 
which says that no ballot paper should 
jcontain the usual cross mark and ‘some 
other mark’, But obviously the resc- 
viption in the rule is that the cross mark 
and ‘some other mark’ should be set op- 
posite the name of the same cancidate. 
It would not matter if “some other mark” 
is put in the same column in which the 
name of the candidate appears, sc long 
as for the normal eye it is clear shat it 
appears opposite the name of the same 
candidate. Columns in the ballot paper 
are used more for the purpose ef ex- 
pediency and convenience and rot by 
reason of any statutory prescription. 
Therefore, the problem has to be ans- 
wered with reference to the facs and 
circumstances of each case, In the ballot 
paper under consideration, both the cross 
mark and “some other mark” do appear 
to have been set opposite the names of 
the same candidate. “Opposite” is a word 
of common parlance’ and it has no dis- 
tinctive signification and cannot be under- 
stood by considerations a priori. . If the 
fact. as is seen from the ballot paper, 
appears to be that “some other mark” is 
set opposite the name of the candidate 
besides the cross mark which is rormal- 
ly intended for denoting the mind of the 
voter, then there is no substantial com- 
pliance of the prescription in Rule 16 (c). 
I am unable to agree with the -earned 
counsel for the first respondent that the 
word ‘opposite’ should be understcod op- 
posite not only to the name of the can- 
didate but also to the column in which 
such name appears. That does not ap- 
pear to be the intendment of the rule, 
for, if so understood, it would be strains 
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ing the plain meaning of the rule. I am 
satisfied, on a perusal of the ballot paper, 
that there is not only the usual cross 
mark but “some other mark” in it and 
both the marks are opposite the name 
of the same candidate, If this is the 
factual position, then the ballot paper 
shall be deemed to be invalid under 
Rule 16 (c). This was the opinion which 
the Electoral Officer expressec at the time 
of scrutiny of ballot papers and in ex- 
ercise of his jurisdiction he invalidated 
the ballot paper under Rule 16 (c). The 
learned District Munsif was wrong in 
having entertained the suggestion that 
the word ‘opposite’ should be understood 
in the way contended by the learned 
une for the first respondent in this 
Court, 


å. Another argument, though 
ancillary, addressed before me is that, 
reading Rules 16 (c) and 16 (d) together, 


-the intention of the rule making autho- 


rity is that “some other mark” even if 
it appears opposite the name of the same 
candidate cannot be invalidated unless 
it was made for.the purpose of identify- 
ing the voter. This contention. if ac- 
cepted, would be to ignore the specific 
dichotomy which the rule making autho- 
rity wanted to entertain in the matter of 
invalidation of ballot papers, Rule 16 (o) 
deals with one situation. whereas R. 16(d) 
deals with an entirely different situation. 
The object behind Rule 16 (d) appears 
to me to be that, if there is any mark 
which. is said to have been designedly 
made for the purpose of identification of 
the voter at a later stage and if such is 
the contention of the defeated candidate, 
then an enquiry may be undertaken to 
find out whether the other mark so made 
was deliberately introduced for the pur- 
pose as above. In the instant case, the 
first respondent did not even plead that 
the mark in question comes within the 
mischief of Rule 16 (d). The question 
does not, therefore, arise. 


5. In the view I hold that the 
cross mark and “some other mark“ are 
Set opposite the name of the same can- 
didate in the ballot paper, it is an invalid 
paper and is rightly rejected by the 
Electoral Officer but wrongly accented by 
the Election Court. There is an error 
apparent on the face of the record and 
the, order of the Election Court has, 
therefore, to be set aside. Accordingly 
rule nisi is made absolute and the writ 
petition is allowed. There will be no 
order as to costs. 


Petition allowed. 
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T. A. Kuppuswami Chettiar and Co., 
Bhavani, Petitioner v. The State of Tamil 
Nadu, Respondent. 


Writ Petns, Nos. 888 and 889 of 1969, 
Ð/- 2-9-1971. 


Constitution of India, Art, 226 — 
Natural justice — Principles — Sales tax 
proceedings. 


A „quasi-judicial Tribunal dealing 
with rights of parties and particularly 
functioning under a taxing statute must 
see that at every possible step the agegri- 
eved person is fully equipped with the 
materials so as to object to the proposals 
of assessment made by the taxing officer. 

(Para 5) 


Mere calling upon a person to state 
objections to the proposed assessment, 
when the relevant materials or records 
are screened from him, does not amount 
to giving a fair opportunity to the per- 
. son to state his objections. (Para 5) 


Cases Referred: Chronological Paras 


(1967) 20 STC 146 = (1967) 2 Mad 
-LJ 261, Shah & Co. v, State of 
(Madras 


2 
(1965) W. P, No. 1015 of 1965 (Mad) 2 


P. R. Ranganathan, for Petitioner; 
K. Venkataraman. First Asst, Government 
Pleader, for Respondent. 


ORDER:— W., P. No. 888 of 1969 con- 
cerns itself with the notice issued by- the 
first respondent under the Central Sales 
Tax, Act, W. P. No. 889 of 1969 deals with 
a similar notice issued under the Madras 
” General Sales. Tax Act. A short history 
of the earlier proceedings which led to 
the impugned notices has to be stated. 
The year of assessment with which shese 
two writ petitions are concerned is 1963- 
64. In September 1964. it appears, that 
the premises of the petitioner was search- 
ed and the Revenue claims the seizure of 
certain incriminating materials. The ac- 
count books, the incriminating materials, 
and the records seized in the course of 
the search made in 1964 were admittedly 
kept with the department till August 
1966 when a part of such seized books 
only were returned to the petitioner. I 
Shall advert to this later. Consequent 
upon such seizure of records and mate- 
rials, the Revenue by a notice issued. 
under both the Acts as above called upon 
the petitioner to state his objections re- 
garding certain proposals of assessment 
by then mooted by the department in 
their notices issued on 11-1-1965. The 
petitioner was called upon to file objec- 
tions to the said proposals. In his ob- 
fiections, the petitioner expressed his in- 


. (BP/GP/C973/72/MVI 


T. A. K. Chettiar & Co. v. State . 


ʻ itself, 


A.L R. 


ability to file detailed objections to the 
proposal made and to the process initiat- 
ed by the Revenu2 under both the Acts 
under what is normally known as the 
best judgment method. In fact, the peti- 
tioner’s objection statement which is 
brought to my notice and as is seen from 


. the records clearly states that the infer- 


ences sought to be drawn in the propos- 
ed assessment are. far-reaching and it 
would be unreasonable for the revenue 
to proceed and finalise the proposals in a 
regular order of assessment without giv- 
ing the petitioner 'a reasonable opportuni- 
ty of scrutinising the records (which were 
by then with the department) for making 
a more detailed 
made, 
to and the result 'was that the orders of 
assessment under 'the Central Sales Tax 
Act as well as under the Madras General 
Sales Tax Act were made. The peti- 
tioner had to necessarily exhaust his re- 
medies under the statute and he filed .ap- 
peals against the said orders made under 
the best-judgment! method and canvassed 
their propriety and legality both before 
the Appellate Assistant Commissioner and 
the Sales Tax Appellate Tribunal. The 
appellate Tribunal! disposed of these ap- 
peals on 6-3- 1968. | . 


2. In the ER the petitioner 
came to this Court in W. P. Nos. 1014 
and 1015 of 1965; in the former writ peti- 


tion. he questioned the authority of the 


assessing authority to levy a penalty 
when he was assessing him under ‘the 
best~judgment method under the Central 
Sales Tax Act. Incidentally he challeng~ 
ed the proposal to'aessess under the Cen- 
tral Sales Tax Act ‘as well. Venkatadri, 
J. in W. P. 1014 of 1965 whilst leaving 
the petitioner to get his appropriate relief 
in the matter of the main assessment 
order by approaching the appellate autho~ 
rity before whom an. appeal has already 
been filed held that the Deputy Commer- 
cial Tax Officer had no jurisdiction to 
levy a penalty as indicated in the order 
and therefore queshed that part of the 
order concerning ‘the imposition of a 
penalty on the petitioner. He relied upon 
a decision of this Court reported in Shah 
and Co, v. State of Madras, (1967) 20 
STC 146 (Mad). The net result of the 
disposal of this writ petition was that ii 
was left open to the petitioner to ap- 
proach the | satutory appellate- authority 
under the Act for appropriate reliefs in 
the matter of the main assessment order 
In W. P. No. 1015 of 1965 (Mad), 
the same learned J udge directed a return 
of all the records in ihe possession of the 
revenue expeditiously. This writ petition 
was disposed of on the 5th December 
1967. I have already referred to the fact 
that some of the records were returned 
to the petitioner even by October 1966, 


i 
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Presently it is stated that excepting for 
a few books of accounts all records have 
been. returned. 


3. To continue the narrative from 
tthe time when the appellate Tribunal dis- 
posed of the appeals on 6-3-1968, it is 
seen that the Tribunal allowed the appeals 
mainly on the ground that an asses:ment 
on a dissolved firm was not possikle in 
law, Incidentally they went into the 
question whether the petitioner Fad a 
real opportunity to state his objections 
to the proposed levy, which proposal was 
initiated by the assessing authori-y on 
11-1-1965 for the assessment year in ques- 
tion. On this aspect, there is not much 
of guidance because the Tribunal record- 
ed the following statement— 


“In the appeals .the ques- 
tion of reasonableness of opportun.ty to 
meet the pre-assessment notice issu=d by 
the department to the appellants do2s not 
arise”, 


I am afraid that this setagen of - fact 
does not correctly reflect the event that 
happened. On a perusal of the records, it 
is seen *hat the petitioner no doubt ob- 
jected to the proposals in the pre-zssess- 
ment notice, but the gravamen ef the 
charge was that he was unable ta state 
his real objections thereto without re- 
course to the books of accounts and the 
records which were, by then, admitted- 
ly (with?) by the department. I an un- 
able to agree that in the circumstances 
of this case when the petitioner go> back 
a portion of the books only in Cxrtober 
1966, and a major portion of the kalance 
of the records thereafter, he did fave a 
real opportunity to state his objections 
to the pre-assessment notice In tha year 
1965. But it transpires that the Revenue 
did not take up the matter further, with 
the result the order of the Sales Tax Ap- 
pellate Tribunal became final. 


- It is only thereafter thai the 
two challenged notices hava ‘been issued 
by the respondent demanding the tax as 
and for the assesment year, whieh fol- 
lowed the pre-assessment notice referred 
to above and called upon the pet tioner, 
to pay the tax within a notified date 
giving the petitioner, however, an -oppor~ 
tunity to state his objections thereto. It 
is at tnis stage that the petitioner tas 
come up to this Court for the issue of, 
writs of prohibition restraining the res- 
pondents from collecting the tax demand- 
ed in the notices as according to Him the 
notices suffer from various infirmites and 
illegalities as well, 


5. The first contention cf Mr. 
Ranganathan, learned counsel tor the 
petitioner is that he did not have an ef- 
fective opportunity to state his obzectiong 
to the pre-assessment notice issued in the 
proeess of best-judgment method of as- 
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sessment and in this view, the demand 
made in the challenged notices without a 
further investigation into the factual 
position is not only inequitable but also 
unfair. Learned Government Pleader, 
however, relies upon the statement of 
fact as recorded by the Appellate Tri- 
bunal and extracted by me above and 
would state that this is not a case where 
the principles of natura] justice in any 
way have been violated. He would say 
that ‘the petitioner did have at every ap- 
propriate time an opportunity to state 
his objections and in this view no writ 
of prohibition as asked for’ should issue. 
No doubt, the petitioner is not entitled 
to an absolute rule by way of prohibi- 
tion, but in the light of the facts already 
noticed by me, he would certainly be en- 
titled to certain directions so that justice 
cannot only be said to have been done 
but seem to have been done. The peti- 


tioner if he filed his objections in 1965, 


could have done so only without refer- 
ence to the books and records. I am un- 
able to appreciate the reasoning of the 
Appellate Tribunal that the question whe- 
ther the petitioner had ‘an effective op- 
portunity to state his objections to the 
pre-assessment notice does not arise. It 
does very much arise because even the 
objection statement made by the peti- 
tioner is a pointer to the effect that the 
principles of natural justice are being 
violated even then, since he is called upon 
to make a statement without reference 


‘to his account-books and records, A quasi), 


judicial Tribunal dealing with rights of 
parties and particularly functioning under}: 
a taxing enactment should see that at 
every possible step. the person aggrieved 
is not only formally before him but should 
also make it appear that the aggrieved 
person is person is fully equipped with 
the material so as to object to the pro- 
posals of assessment made by the said 
taxing officer. This opportunity is not an 
empty formality which has to be observ- 
ed lightly as has been done in the instant 
case. Such an opportunity should be 
really effective in the sense that the 
aggrieved person should be in a position 
to state his case and object to the pro- 
posals.on a hypothesis which has to be 
culled out from his own records and ac- 
count books. In a situation where such 
materials or records, are screened from 
the aggrieved person, but yet he is called’ 
upon to state his objections, it appears to 
me that in such circumstances it cannot 
be said either in law or in equity that the- 
person who is called upon to state his ob- 
jection was given an effective, real or fair- 
opportunity to object to the proposed as- 
sessment. ` In this view of the matter 
the direction that has to be given to the 
respondent is that he. should not auto- 


matically proceed with the demand as æ 


if the matter has been concluded beyong 
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controversy but he should give, yet an- 
other opportunity to the petitioner to 
state his objections to the proposals made 
on 11-1-1965 within a time to be fixed 
by him for the purpose and thereafter 
proceed with the assessment under the 
relevant provisions of law.. In fact the 
learned counsel for the petitioner would 
State that he would not raise any plea 
of limitation as well in the matter of re- 
hearing or the reappraisal of the proposal 
to assess and in this view also, an op- 
portunity to the person appears to be all 
the more necessary, 


6. The other question which has 
‘peen raised before me,- though elaborate- 
Jy argued at one stage is as to what is 
the scope of Section 5 of the Validating 
Act 12 of 1968. The question posed was 
that the Sales Tax Appellate Tribunal 
‘having followed the law which was pre- 
‘valling on that date and having allowed 
the appeal of the assessee, whether the 
“Revenue, by taking shelter under the 
‘validating provision as above, can demand 
the tax without any further proceedings 
vor without any further processing as re~ 
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quired under law. As I stated, the ques- 
tian in the instant case is academic and 
I am not inclined, to go through it as to 
what the purport j the validating provi- 


. sion is. 


T. On the facts. and as I am satis- 
fied that the principles of natural justice 
has been validated I direct the respond-~ 
ent to give the petitioner a fresh oppor- 
tunity as indicated above. It is repre- 
sented by the learned Government Plea~ 
der that during the pendency of these 
writ petitions by way of abundant cau~ 
tion the respondent has passed orders of 
essessment consequent upon the demands 
raised under the challenged notices. Those 
orders, in view of the rule nisi being 
made absolute in, these two writ peti- 
tions, shall .be deemed to be non est by 
the assessing authority and he shall pro- 
ceed afresh in the light of the observa- 
tions already made, 


© 8. The writ petitions are allowed, 
There will be no order as to costs.. 


Petitions allowed, 





| 
| 
| 


4, 


MANIPUR SECTION 


CITATION: - A. I. R. G9) 1972 MANIPUR 





Published by 
D. V. CHITALEY for All India Reporter, Ltd. 
Head Of fice : Medows-House, Nagindas Master Road, Fort Bombay ( India). 
Branch Office : Congress Nagar, Nagpur (India ). a 


All correspondence to ba addressed to: — 
All India Reporter Ltd. (Post Box No, 209), NAGPUR 42. 


rinted by Laxmanrao Mahale, Secretery, Press Workers Auodyogie Sahkari Sanstha Ltdey 


at the All India Reporter Press, and Published by D. V. CHITALEY, on behalf of and 
in the name of the All India Reporter Ltd., at Congress Nagar, Nagpur. 


( All Rights Reserved. ) 


MANIPUR JUDICIAL COMMISSIONER'S COURT 
1972 


JUDICIAL COMMISSIONER: 
The Hon’ble Shri R. S. Bindra, 8.4., uu... (upto 21-1-1972). 
GOVERNMENT ADVOCATES: GCUM.PUBLIC-PROSECUTORS: 
Shri N. Ibotombi Singh, B.80., LL.B. (upto 21- 1-1972). 
» Th. Munindra Kumar Singh, 8.80., uuB, (Asstt.) (upto 21- 1.1972). 
REPORTER: 
Shri Koijam Rohini Kumar Singh, Advocate, Imphal. 
EDITOR: 
Shri S, Appu Rao, B.A. B.u., Advocate (Madras), Chief Bditor. 


i e 


NOMINAL TABLE 


Henjangam Kuki v. Taichung Tangkhul 
Laisram Tombi Singh v. L. Gopal Singh 





(Jar) 3 
(Jan) 1 


SUBJECT INDEX 


fivil Procedure Code (6 of 1908), S. 107 (2) 


— See ibid, O. 1, R. 8 (Jan) 8E 
——S§, 115 

See (1) Ibid, O, 22, R. 1 (Jan) 3A 

(2):Ibid, O. 41, R. 33 (Jan) 8D 


S. 115 (c) ~ Merely deciding a ques- 
tion wrongly does not mean that the 
jurisdiction was exercised illegally or 
with material irregularity (Jan) 3C 
_—-O. 1, R. 8— Suit against defendant as 
individual and representative of village— 
Death of defendant pendente lite — Suit 
decreed in plaintiff's favour — Son, 
brought on record, not taking steps for 
assailing decree—Brother acting chief of 
village, affected adversely individually by 
decree, can file appeal (Jan) 3E 
—O. 1, R. 10 (1)—See ibid, O. 1, R. 8 
(Jan) 3E 
—Q, 22, R. 1 — An appeal or revision 
against a deceased respondent is not a 
nullity (Jan) 8A 
——O, 22, R. 1 — Appeal against a dead 
‘person — Application to bring on record 





Civil P, C. (contd.) 

legai representatives belated legal repre- 
sentatives or expressing their willingness. 
brought on record — Order not to be 
vacated on ground of delay (Jan) 3B 
— Q. 41, R. 88 — Power of appellate 
court is discretionary— Revisional Court 
will abstain from interfering with the 
discretion exercised by the subordinate- 
Courts (Jan) 8D 


Constitution of India, Art. 133 (1) (c) — 


Certificate of fitness — Substantial ques- — 


tion of Jaw — General principles to be 
applied in determining a disputed ques- 
tion well settled— Disputed question will 
not be a substantial question of law 

(Jan) 1A 
— Art. 226—Futile writ—No relief can. 
be granted to a person dismissed from. 
Government service when the grant of 
relief will serve no practical purpose 


(Jan) 1B ` 


Limitation Act (26 of 1963), S. 5 — See 
Civil P, C. (1908), O. 22, R. 1 (Jan) 3A. 


LIST OF CASES OVERRULED, REVERSED AND DISSENTED 
DISS.=Dissented fromin. 
AIR 1963 Manipur 40—DISS, AIR 1972 All 287A (July). 


alia, P 


COMPARATIVE TABLE 
A. I. R. 1972 Manipur = Other Journals 


AIR 


Other Journala 


l 1972 Lab i C 82 
3 


ece 


Swem, eS 


a 


4972 


dated 7th September 1964 passed at the 
instance of the plaintiff Punchungleng. It 
is equally clear that Tunkhothang faaled 
to take any steps for assailing the derree 
passed by the trial Court in favour of 
Punchungleng respecting properties men- 
tioned in Schedule B. In such circim- 
stances, Henjagam, the brother of the 
deceased Yamkhotinthang and the acting 
‘Chief of the village, had the necessary 
authority to file an appeal if only because 
his individual right to the properties in- 
volved was in jeopardy and none was 
out to assail the decree of trial Court. 
One can easily conceive circumstances in 
which a defeated party in a representa- 
tive suit may exhibit indifference in the 
matter of agitating the correctness of the 
decree passed against him and those 
whom he represented. As an instance, 
such a party may let period of limitation 
for appeal run out by sheer impass.vity 
er nonchalance born merely of laches or 
even collusion between him and winner 
in the litigation. In such a situaticn it 
would be too much to contend that none 
other than the person who was or re- 
cord eo nomine is entitled to file ar ap- 
peal against the adverse decree. If that 
were the true position of law, quite often 
it may tantamount to putting premium 
on laches or even betrayal of faith. Such 
a situation cannot be brooked by Courts 
of law whose function, nay obligaticn, is 
to circumvent inequity and to clear pro- 
cedural hurdles, when law does not. inter- 
dict that course, with the ultimate aim of 
doing real and substantial justice in 
causes entrusted to them for adjudication. 
It is common place to say that the per- 
sons represented by the party on record 
must be presumed to have committed the 
conduct or defence of the suit to him in 
the firm belief that he would fight for 
their rights with due diligence, requisite 
vigilance and in a perfectly bone fide 
manner. If, for one reason or anether, 
such a person fails to come up te the 
expectation of the persons whom he hap- 
pened to represent, one or more out of 
the latter would be well within their 
rights to take the matter in appeal though 
it may be that they have to seek permis- 
sion of the Appellate Court for the pur- 
pose. Therefore, both on principle and 
authority I see no merit in the ccmten- 
tion that Henjagam could not have filed 
the appeal when Tungkhothang, who had 
been brought on the record as a defend- 
ant on the death of his father Yamkho- 
tinthang. had failed to challeng= the 
decree respecting Schedule B prop=rties. 
I may appropriately invite attention et 
this stage to sub-section (2) of S. 107 of 
the Code which enjoins, subject of course 
to conditions and limitations as may be 
prescribed, that the Appellate Court shall 
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have the same powers and shall perform 
as nearly as may be the same duties as 
are conferred and imposed by the Code 
on Courts of original jurisdiction in res- 
pect of the suits instituted therein. On 
the authority of this statutory provision 
it would be perfectly legitimate for the 
Appellate Court to permit anyone of the 
persons represented in the trial Court to. 
file an appeal against the decree passed. 
by that Court, if the person originally 
named as a representative had failed to. 
discharge his obligations in the manner 
expected of him as such representative. 
The persons claiming the right of appeal, 
it may be emphasised, is constructivelv 
already a party to the suit though the 
conduct of the suit was in the hands of 
another to whom leave had been given 
under Rule 8 of Order 1, and as such he 
can continue or defend the same, as the 
case may be,. after the person named 
under Rule 8 had died. In view of this. 
state of law» I see no difficulty in hold- 
ing that the Additional District Judge 
went wrong in dismissing Appeal No. 19- 
of 1966 on the finding that Henjagam had. 
no right to file the same. 


12. I am equally clear that the- 
application of Henjagam for substitution. 
of his name as appellant by Tunkhothang. 
or by the addition of the latter as a co- 
appellant with him had also been wrongly 
rejected. Sub-rule (1) of Rule 10 of 
Order 1 of the Code provides that where- 
a suit has been instituted in the name 
of the wrong person as plaintiff or where 


‘it is doubtful whether it has been insti- 


tuted in the name of the right plaintiff, 
the Court may at any stage of the suit, 
if satisfied that the suit has been insti- 
tuted through a bona fide mistake, and 
that it is necessary for the determination 
of the real matter in dispute so to do, 
order any other person to be substituted 
or added as plaintiff upon such terms 
as the Court thinks just. This sub-rule 
when read with sub-section (2) of S. 107 
of the Code would authorise the Appel- 
late Court to exercise the powers men- 
tioned therein respecting an appeal. At 
the worst it may be said that the Appeal 
No. 19 of 1966 had been filed in the name 
of a wrong person as appellant, or that 
it was doubtful whether it had been. 
filed in the name of the right appellant. 
In either case it was perfecily legitimate- 
for the Appellate Court to determine 
whether the appeal had been instituted 
in the name of Henjagam through a bona. 
fide mistake and whether it was neces- 
sary that the proper appellant should be- 
substituted vice Henjagam or added as. 
co-appellant with the latter for the deter- 
mination of the real matter in dispute, 


and if the reply to these queries was in. ææ 


the affirmative the Appellate Court could: 
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have brought Tungkhothang on the record 
in any of the two manners prayed for 
by Henjagam. The conclusion that 
emerges in consequence is that the ap- 
plication dated 13th November 1968 of 
Tienjagam had been thrown out without 
legal justification. By dismissing that ap- 
plication, the Additional District Judge 
failed to exercise jurisdiction that vested 
ån him, and as such the revision filed by 
Henjagam falls within the ambit of Sec- 
tion 115 of the Code. 

13. In the result, I allow Revi- 


sion No. 26 of 1969 as also Second Ap- 
meal filed by Henjagam, set aside the 


Henjangam v, Taichung (Bindra J. 0,) 


A. I, R. 


order dismissing Henjagam’s application 
dated 13th of November 1968 and quask 
the judgment and decree by which his 
Appeal No. 19 of 1966 was dismissed, and 
remand the application as well as the 
appeal to the Court of Additional Diss 
trict Judge for deciding both of them in 
the light of the observations made above, 
Since the points involved in the two cases 
are purely legal and of considerably com- 
plexity, I leave the parties to bear thelr 
own costs of the revision petition as well: 
as the appeal. 

Case remanded.. 


RA ral TAP arma 
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AIR 1972 MANIPUR 1 (V 59 CL 
R. 5. BINDRA, J. C. 


Laisram Tombi Singh, Petitioner v. 
L. Gopal Singh and another, Respondents. 


Civil Misc. Appln. Case-No. 3E of 


. 1971, D/- 19-10-1971, for Certificate of 


Fitness to appeal to Supreme Court in 
Civil Writ Appln. Case No. 13 of 1368, 


D/- 11-12-1970 reported in AIR 2971 
- Manipur 32. 
(A) Constitution of India, Art. 133 


(1) (c) — Certificate of fitness — Subs-an- 
tial question of law —— Where the general 
principles to be applied in determining a 


disputed question are well settled the dis- 


puted question will not be a substantial 
question of law, 


. Thus although the question whether 
chowkidars in the territory of Man:pur 
hold civil posts raises a question of gane- 
ral and public importance, it will not 


' be a substantial question of law as the 


principles governing the determination of 
the question whether a particular cffice 
or employment is a civil post within the 
meaning of Art. 311 of the Constitution 
have been settled by the Supreme Court. 
(Pata 4) 
(B) Constitution of India, Art. 226 
— No relief can be granted to a person 
dismissed from Government service when 
the grant of relief will serve no practical 
purpose. 
The grant of relief in a writ zeti- 
tion rests at the discretion of the Sigh 
Court and even if a legal or congitu- 
tional right of the writ petitioner is pro- 
ved to have been infringed the High 
Court may refuse to grant the relief 
sought in the context of the facts and 
circumstances brought to its notice. Thus 
High Court would be most reluctart to 
grant a relief which can serve no practi- 
cal purpose. (Paras 4 ard 5) 


KO/KO/F657/71/RMP/BNP | 
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Hence where the writ petitioner who 
was a chowkidar in the State of Manipur 
claims that his removal from that post 
is in violation of his rights under Art. 311 
of the Constitution. High Court refused 
to grant him any relief when it is brought 
to its notice that prior to holding the 
post of chowkidar he was a dismissed 
Government servant, (Para 5) 


Cases Referred: Chronological Paras 
(1970) AIR 1970 SC 898 (V 57)= 
Writ Petn, No. 53 of 1968, D/- 
22-11-1968, Tilokchand Motichand 
v. H. B. Munshi 
(1968) AIR 1968 Punj & Har 216 
(V 55) (FB), Mange v. Addl. 
Director, Consolidation of Holdings 3 
(1967) AIR 1967 SC 884 (V 54)= 
1967-1. SCR 679, State of Assam 


v. Kanak Chandra Datta 2, 3 
(1962) AIR 1962 SC 1314 (V 49)= 

1962-1 Lab LJ 656, Chunilal v. 

Century Spg. and Mfg. Co. Ltd. 23 


(1954) AIR 1954 SC 457 (V 41)= 


1954 Cri LJ 1167, Nar Singh v. 
State of Uttar Pradesh 


' S. Somorendra Singh, for Petitioner; 
N. Ibotombi Singh, Govt. Advocate, for 
Respondents. 

ORDER:— This is an application -by 
L. Tombi Singh under Cl, (c) of Arti- 
cle 133 (1) of the Constitution for a certi- 
ficate of fitness to appeal to the Supreme 
Court against the judgment dated 11th 
December 1970 of this Court by which 
the applicant’s petition under Art. 226 
of the Constitution challenging the con- 
stitutional validity of the order terminat- 
ing his services as Chowkidar of village 
Khangabok was rejected. The prayer for 
certificate of fitness is opposed by the 
respondents who are the Superintendent 
oe cna Manipur, and the Union of 
ndia 


2. Shri Somorendra Singh urged 
for the applicant that the central ques- 
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tion that fell for determination in the 
writ petition being one of general and 
public importance it is a fit case in which 
the certificate should be granted. The 
learned Government Advocate, on the 
other hand contended that certificate 
can be granted in terms of Cl, (c) of Arti- 
cle 133 (1) only if the question of law 
raised is substantial in the sense that 
it is of general public importance, that 
since the only point canvassed during the 
course of arguments in this Court, when 
the writ petition came up for hearing, 
was whether L, Tombi Singh held a civil 
post in his capacity as Chowkidar, that 
since the principles governing what con- 
stitutes a civil post were settled by the 
Supreme Court in the case of State of 
Assam v. Kanak Chandra Dutta, AIR 1967 
SC 884, and all that this Court had to 
do in determining whether a Chowkidar 
in territory of Manipur holds a civil 
post, was to apply -those principles, certi- 
ficate of fitness cannot be legally granted. 
To support that contention he cited AIR 
1962 SC 1314, Chunilal v. Century Spin- 
ning and Manufacturing Co., Ltd. The 
rule enunciated in this authority is as 
under: 


“The proper test for determining whe- 
ther a question of law raised in the case 
is substantial would be whether it is of 
general public importance or whether it 
directly and substantially affects 
rights of the parties and if so whether 
it is either an open question in the sense 
that it is not finally settled by this Court 
or by the Privy Council or by the Federal 
Court or is not free from difficulty or 
calls for discussion of alternative views. 
If the question is settled by the highest 
Court or the general principles to be ap- 
plied in determining the question are well 
settled and there is a mere question of 
applying those principles or that the plea 
raised is palpably absurd the question 
pal not be a substantial question of 

aw 


3. According to Cl. (c) of Arti- 
cle 133 (1) an appeal shall lie to the 
Supreme Court from any judgment, 
decree or final order in a civil proceeding 
of a High Court in the territory of India 
if the High Court certifies that the case 
is a fit one for appeal to the Supreme 
Court. It was conceded at the bar by 
the learned Government Advocate that 
all conditions prescribed by Cl. (c) ex- 
cepting that it “is a fit case for appeal 
to the Supreme Court? are satisfied. 
Therefore, what falls for determination 
is whether the present one is a fit case 
for appeal to the Supreme Court. 
Clause (c) of Art, 133 (1) has been the 
subject of interpretation in a large num- 


ber of authorities of various High Courts. 


~e in India as also of the Supreme Court. 
The Supreme Court held in the case of 


L. T. Singh v. L. G, Singh (Bindra TC) 


the ` 


ALR ; 


Nar Singh v. Stace of Uttar Pradesh, AIR 
1954 SC 457, thet in the case of Cl. (c) i 
both of Art, 133 (1) and Art. 134 (1) “the 
only condition ,is the discretion of the R 
High Court but the discretion is a judi- 
cial one and must be judicially exercised 
along the well-established lines which 
govern these matters.” In the case of 
Chunilal, AIR 1962 SC 1314 (supra) the 
Supreme Court! very clearly laid down 
the rule that if the question in dispute 
is settled by the Highest Court or the 
general principles to be applied in deter- 
mining the question are well settled and 
there is a mere question of applying those 
principles, the question would not be a 
substantial question of law. The criteria 
for determining whether a particular office 
or employment! is a “civil post” were 
elaborately outlined by the Supreme 
Court in the aforementioned case of 
Kanak Chandra Dutta, AIR 1967 SC 884 
and it is on the basis of the principles 
set out therein that I reached the con- 
clusion that L. Tombi Singh did not hoid 
a civil post from which he was said to 
have been dismissed or removed. Con- 
sequently, in the face of the proposition 
laid down by the Supreme Court in the 
case of Sir Chunilal, I find it difficult to 
subscribe the contention of Shri Somoren- 
dra Singh that the present is a fit case for 
appeal to the Supreme Court. The Pun- 
jab and Haryana High Court held in the 
case of Mange: v, Additional Director. 
Consolidation of Holdings, AIR 1968 Punj 
& Har 216 (FB), that a case cannot be 
certified by the High Court as fit one for 
appeal when the point raised is already 
settled by the Supreme Court. I agree 7 
with Shri ._Somorendra Singh that the 
point involved in the present case, viz. 
whether chowkidars in the territory o 
Manipur hold civil posts raises a questio» 
of general and: public importance, bu» 
since the principles governing the deter 
mination of the question whether a parti 
cular office or employment is a civil poe 
within the meaning of Art. 311 of tt 
Constitution are sattled at the highest, tł 
rule laid down in the case of Sir Chunil 
constitutes a formidable hurdle in t” 
way of granting, the certificate. Hen: 
the application for leave must fail on tr 
ground alone. | 


4, There ‘is another serious ı 
stacle in the way of granting the ce 
ficate prayed for. In the counter-affide 
filed: by the respox :dents, in reply to 
allegations made.in the writ petition 
L. Tombi Singh, it was alleged that a 
L. Tombi Singh was appointed chowk’ 
pursuant to election held in the villas 
came to light that he (L. Tombi Si: 
was a dismissed ` constable, and that 
that reason his services as chowkidar ¥ 
terminated. In the affidavit in reply 
in by L. Tombi. SRR he did not » 
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lenge the correctness of the allegation 
that he was a dismissed constable. There- 


-fore, it can be safely assumed that L. 


Tombi Singh had been dismissed from 
the post of constable. It cannot be 
gainsaid that a person dismissed from 
Government service cannot get another 
employment under the Government. It 
is equally well-settled that the grant of 
relief in a writ petition rests at the dis- 
cretion of the High Court and that even 
if a legal or constitutional right of the 
writ petitioner is proved to have been 
infringed the High Court may refuse to 
grant the relief sought in the context cf 
the facts and circumstances brought to 
its notice. In this connection I may ap- 
propriately invite reference to the judg- 
ment of the Supreme Court in Writ Petn. 
No. 53 of 1968, Tilokchand Motichand v. 
H. B. Munshi, decided on 22-11-1968 (re- 
ported in AIR 1970 SC 898). It was held 


. therein that there appears some confusion 
: about the scope of Art. 32, that Article 
-~ gives the 
. Court by appropriate. proceedings for en- 
; forcement of the 


right to move the Supreme 


rights conferred by 
Part III of the Constitution, that the Arti- 


` ele merely keeps open the doors of the 


Supreme Court, that the guarantee goes 


no further at least on the terms of Arti- 


` ele 32, and that after a petitioner has 
` reached the Supreme Court the extent or 
` manner of interference is for that Court 


: to decide. 


, always depend 
: case.” 


It was observed further that 
“it is clear that every case does not merit 
interference. That (interference) must 
upon the facts of the 


Another significant observation 


“made by the Supreme Court was that on 


m, lal) 


grounds of ‘public policy it “should not 


. lend its aid to a litigant even under Arti- 


w hee 


cle 32 of the Constitution in case of an 


, inordinate delay in asking for relief and 
' the question of delay ought normally to 


be measured by the pericd fixed for the 
institution of suits under the Limitation 
Acts.” The Supreme Court held further 
that there is no merit in the contention 
“that because there is an invasion of a 
fundamental right of a citizen he can be 
allowed to come to this Court, no matter 
how long after the infraction of his right 
he applies for relief.’ With these ob- 
servations the writ petition was dismis-~ 
sed by the Supreme Court although on 
merits it was not in dispute that the peti- 
tioner had a good case. The basic prin- 
ciples governing the writs filed under 
Art. 226 in the High Court and under 
Art. 32 in the Supreme Court, I believe, 
are identical. Therefore, the relief claim- 
ed by a writ petitioner can appropriately 
be refused if the facts and circumstances 
justify adoption of such a course. 


5. Now coming to the facts of the 
case in hand, it is proved that L. Tombi 
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ployee, and it is not in dispute that a 
dismissed employee cannot re-enter Gov- 
ernment service. If therefore the office 
of chowkidar, as contended, is a civil post, 
L. Tombi Singh is not entitled te be ap- 
pointed to it because of his previous dis- 
missal from Government service, and if 
it is not a civil post then he has no right 
to come to this Court under Art. 226. 
This Court would be most reluctant to 
grant a relief which can serve.no practi- 
cal purpose. Even if it may be argued 
that L. Tombi Singh having once been 
appointed as chowkidar he could be re- 
moved from that office only by compli- 
ance with the provisions of Art.. 311 and 
that his removal is unconstitutional be- 
cause of non-compliance with those pro- 
visions, I find no compelling merit in that 
contention inasmuch as the ultimate fate 
of the claim of Tombi Singh is as clear 
as a pikestaff, viz., that he cannot retain 
the office of chowkidar. 


6. For the reasons stated the ap- 
plication fails and is dismissed but with- 
out costs. -> 
Application dismissed. 


AIR 1972 MANIPUR 3 (V 59 C 2) 
R. S. BINDRA, J. C. 
Henjangam Kuki, Appellant v. 
Taichung Tangkhul, Respondent. 
Second Appeal No. 21 of 1969, D/- 
30-9-1971 against judgment and decree of 
Kanga Addl, Dist., J. Manipur, D/- 22-2- 


(A) Civil P. C. (1908), O. 22, R. 1 — 
An appeal against a deceased respondent 
is not a nullity as a suit is, because ap- 
peal can be amended by bringing on re- 
cord legal representative of the deceased 
respondent, subject of course to the ques- 
tion of limitation — If the amendment is 
not within time the appellant can take 
the aid of S. 5, Limitation Act — This 
rule of law governs also the civil revi- 
sions — (X-Ref:— Section 115) — (X- 
Ref:—~ Limitation Act (1963), S. 5). 
(Para 5) 


(B) Civil P. C. (1908), O. 22, R. 1 — 
In an appeal against a dead person if 
the application to bring on record the 
legal representatives is belated but the 
legal representatives appear in court and 
express their willingness to be brought on 
record and.the order is passed to that 
effect, it would perpetrate manifest in- 
justice to vacate it on the ground of 
delay. (Para 6) 


(C) Civil P. C. (1908), S. 115 (co) — 
If tbe Court had jurisdiction to decide 


the question which was debated before „s> 


it, and it did decide the same, the mere 


Singh is a dismissed Government em- ‘J0/JO/F202/71/HGP/RNP 
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fact that tie question was decided wrong- 
ly would not sustain the charge that the 
jurisdiction was exercised illegally or 
with material irregularity. (1884) ILR 11 
Cal 6, Rel. on. (Para 7) 

(D) Civil P. C. (1908), O. 41, R, 33 
— The -power of appellate court under 
R. 33 is discretionary and not obligatory 
_—MThe revisional Court will abstain from 
‘interfering with the discretion exercised 
‘by the subordinate Courts — (X-Ref:— 
‘Section 115). AIR 1965 SC 1874, Rel. on. 


(Para 8) 
(E) Civil P. C. (1908), O. 1, R. 8 — 
Where a person was sued against not 


merely in his individual capacity but 
also as a representative of his co-villagers 
and on his death during the pendency of 
‘the suit, his son was brought on record 
at the instance of the plaintiff, but he 
failed to take proper steps for assailing 
the decree passed in plaintifi’s favour, 
the brother of the deceased defendant 
who was also the acting chief of the 
village, had a right of appeal if his in- 
dividual right to properties was in jeo- 
pardy — Such right could be supported 
also on basis of S. 107 (2) and O. I, R. 10 
— (X-Ref:— Section 107 (2) and O. 1, 
R. 10 (1)). AIR 1935 Lah 33, Disting. AIR 
1962 Andh Pra 140 (FB) & AIR 1915 PC 
124, Rel. on. (Paras 9 to 11) 


Cases Referred: Chronological 

(1965) AIR 1965 SC 1874 (V 52j= 
_ 1965-3 SCR 550, Nirmala Bala v. 

: Balai Chand 

(1962) AIR 1962 Andh -Pra 140 
(V 49) = 1961 Andh LT 736 
(FB), Dimmiti Pullayya v. A. 

' Nagabhushanam 

(1935) AIR 1935 Lah 33 (V 22)= 

“ 157 Ind Cas 733, ‘Abdulla v. 
Parshotam 9 

(1915) AIR 1915 PC 124 (V 2)= 
42 Ind App 125, V. Venkata- 

` narayana v. Subbammal 

(1884) ILR 11 Cal 6 = 11 Ind App 

` 237 (PC), Amir Hassan Khan v. 
Sheo Baksh Singh 7 


M. Charugopal Singh, for Aprellant; 
R. K, Manisana Singh, for Respondent. 


JUDGMENT: On 6-12-1960 Punchun- 
gleng, the Khullakpa of village Keihao 
Tangkhul, filed a suit for declaration of 
title to and for possession of the pro- 
perties described in Schedules A & B, 
appended to the plaint, against Yamkho- 
tinthang, the chief of village Keihao 
Heinjang. Punchungleng sued and Yam- 
khotinthang was sued, it may be men- 
tioned at the outset, in their personal as 
well as representative capacities, each re- 
presenting the residents of his respective 
village, The necessary permission of the 


Paras 


10, 11 


@eeCourt under Rule 8-of-Order 1, Civil 


P..C., was properly secured by Punchun- 


gleng. The defendant. Yamkhotinthang ° 
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died during the pendency of the suit with 
the consequence that Punchungleng 


moved an application in the trial Court 
on 7th September 1964 praying that the 
two sons, Letkhai and Tungkhothang, of 
the deceased defendant be brought on the 
record. The trial Court passed an order 


on the same day bringing only Tungkho- 
thang on the record as representative of 
The suit ended in: 


his deceased father. 
course. of time in judgment dated 19-2- 
1966 by which the claim respecting the 
properties mentioned in the Schedule B 


was decreed while that pertaining to pro-: 


perties mentioned in Schedule A was dis- 
missed, 


Punchungleng having felt. aggrieved 


with the partial! dismissal of his suit filed © 


Appeal No. 25 of 1966 in the Court of 
District Judge. Since Tungkhothang, the 
son of deceased Yamkhotinthang, did not 
take any steps to file an appeal challeng- 
ing the decree respecting land mentioned 
in Sch. B, probably for the reason that 
he being a student at Delhi in those days 
could not appreciate the implications of 
the decree, it was Henjagam, a younger 
brother of Yamkhotinthang and uncle of 
Tungkhothang, who filed Appeal No. 19 of 
1866 in that respect. Henjagam men- 
tioned in his memorandum of appeal that 
he had the right! to file the appeal in his 
capacity as the acting Chief of the village, 
and also for the: reason that his nephew 
Tungkhothang was out of Manipur in con- 
nection with his; studies. Another con- 
tention raised by him was that he was 
highly interested, in the outcome of the 
litigation and so jhe had filed the appeal 
in his own right,! besides as a representa- 
tive of his co-villagers. Before Henja- 
gam’s appeal could be heard on merits ne 
moved an application on 13th November 
1968, which was registered as J udicial 
Mise. Case No. 22 of 1968, praying that 
his name as appellant should be sub- 
stituted by that of Tungkhothang. or, 
alternatively, Tungkhothang be brought 
on the record as; his co-appellant. That 
prayer was however seriously challeng- 
ed by the defendant-respondent Punchun- 
gleng. He urged| that the appeal having 
been filed by a person not competent to 
a so it merited dismissal on that POR HDS 
alone. | 


2. By his ldg dated 22nd Febru- 
ary, 1969. the learned Additional District 
Judge rejected Henjagam’s application 


dated 13-11-1968 jon: the finding that he: 


had no legal right to file an appeal in 
face of the trial Court’s order dated 7th 
September 1964 bringing Tungkhothang 
on the record asi legal representative of 


the deceased defendant Yamkhotinthang.. 


On the same date he dismissed Henja- 
gam’s Appeal No.'19 of 1966 for identical 
reason, viz., that he had no right to file 
the same. Against the rejection of his 















eal No. 25 of 1956 
P Punchungleng in the 
ict Judge was alsc dis- 
January 1970. In that 
espondent Tungxhothanz had 
application under Rue 33, 
LI, Civil P. C., praying that the 
f the plaintiff Punchunglens res- 
fing properties described in Sch. B 
uld also be dismissed because tre trial 
urt had gravely erred in decreetng the 
uit qua them although on all material 
issues settled between the partes the 
findings had gone against Punchtngleng. 


y~ This prayer of Tungkhothang was reject- 
ry ed by the 


learned Additional District 
Judge while deciding Appeal Nc. 25 of 
1966. Against the rejection of that ap- 
plication Tungkhothang has filed, along 
with his brother Letkhai, Civil Revision 
No. 11 of 1970. 


4. Since the Second Appeal No. 21 
of 1969 and the Civil Revision Nos. 26 
of 1969 and 11 of 1970 arise out of the 
same suit it would be convenient to dis- 
pose of them by this common judgment. 


5 Before proceeding with the dis- 
cussion of the points canvassed by the 
parties’ counsel in Second Appeal and 
the two Revision Applications, a preli- 
minary point raised by Shri Manisana 
Singh, representing the respondent in the 
Second Appeal and in Civil Revision 
No. 26 of 1969, must be dealt with. That 
Appeal and the Revision were filed each 
on 19-7-1969, citing Punchangleng as 
the sole respondent. Subsequently, in 
each case, an application wes made on 
23-9-1969 praying that Panchungleng 
having died his son Taichurg Tangkhul 
should be brought on the record. Notice 


‘of that application in each case was sent 


to Taichung who put in appearance in 
this Court on 9-6-1970 when he said that 
he may be brought on the record, on ac- 
count of his father’s death, zs representa- 
tive of his co-villagers in terms of Q. 1, 
R. 8. In view of that stend taken by 
Taichung, this Court brought him on the 
record as such both in the Second Ap- 
peal as well as in the Civil Revision 
No. 26 of 1969. The cortention raised 
by Shri Manisana Singh was that since 
Punchungleng had died on 29-3-1969, the 
Appeal and the Revision heving been filed 


after his death and he being the lone ` 


respondent in each case, the appeal as 
well as civil revision were still-born and 
so could not be animated. He submitted 
further that the order dated 9-6-1970, by 
which Taichung was brought on the re- 
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cord as legal representative of his father 
in both the cases, could not have the 


effect of reviving either the appeal or the 
civil revision. To buttress his stand, Shri 
Manisana Singh cited the analogy of law 
bearing on a suit filed against a dead 
defendant. Such a suit, it was conceded 
by Shri Charugopal Singh, who appeared 
for Henjagam and his two nephews, 
Letkhai and Tungkhothang, is no suit in 
the eye of law, it being void and of no 
legal effect, 


However, it was strenuously urged 
by Shri Charugopal Singh that the ana- 
logy of suit against a deceased defendant 
has no applicability to an appeal or re- 
vision against a dead respondent. The 
point in controversy was debated at great 
length in this Court by the parties’ 
learned counsel and the law bearing on 
the subject was examined threadbare. 
Towards the close of his ‘arguments, how- 
ever, Shri Manisana Singh came round 
the view that there is a clear distinction, 
recognised by almost all the High Courts 
in India, between a suit against a dead 
defendant and an appeal or revision 
against a deceased respondent. On page 
3336 of the A. I. R. Commentaries on the 
Code of Civil Procedure, 7th Edition, it 
is stated that 


‘an appeal filed against a dead party 
can, according to the High Courts of 
Allahabad, Bombay, Calcutta, Lahore, 
Madras, Mysore and Nagpur and the 


Judicial Commissioner’s Court of Pesha-|. 


war, be amended by bringing in the legal 


representatives on the record.” 


Therefore, it looks obvious that an 
appeal against a deceased respondent is 
not a nullitv as a suit is because appeal 
can be legalised by bringing on record 
the representatives of the deceased res- 
pondent. of course subject to the question 
of limitation which may be taken up by 
the appellate Court suo motu or at the 
instance of the legal representatives of 
the deceased respondent. The ratio 
behind the distinction between a suit and 
an appeal filed against a deceased person 
is that Section 5 of the Limitation Act, 
bearing on the extension of prescribed 
period in certain cases, applies to appeals 
and not to suits. If an appeal is filed 
against a deceased respondent it can be 
validated by amendment of cause title 
of appeal if by the date of amendment 
it is within time and if not then with 
the aid of Section 5 of the Limitation 
Act provided there is justification for 
condonation of delay upto the date the 
amendment application is filed. Such 
course evidently is not open respecting a 
suit filed against the deceased defendant. 
The law governing civil revisions file 
against deceased respondent must be 
taken to be identical with that applicable 


me 
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to appeals inasmuch as Section 5 of the 
Limitation Act can be invoked by the 
revision petitioner even as can be done 
by the appellant. I would, therefore, 
hold that neither the second appeal nor 
the Civil Revision No, 26 of 1969 can pe 
thrown out on the sole ground that ori- 


ginally each had been filed against a dead - 


person. 


6. The next point raised by Shri 
Manisana Singh relates to the applications 
made in this Court by Henjagam for 
bringing the legal representatives of 
Punchungleng on record of the Second 
Appeal and Civil Revision No. 26 of 1969. 
He submitted that though Punchungleng 
had died on 29-3-1969 and Henjagam, ac- 
cording to his own admission in the two 
applications, had learnt about that death 
on 20-8-1969, he moved the applications 
on 23-9-1969 which was more than one 
month after he got the knowledge of the 
death, and as such they were highly 
belated and should not have been enter- 
tained. Tersely put, his precise conten- 
tion was that it was for Henjagam to 
explain convincingly the delay between 
20th August 1969 and 23rd September 
1969 before Taichung could be brought on 
the record as representative of Yamkho- 
tinthang by amendment of the titles of 
Appeal and the Revision. 


The point raised by Shri Manisana 
Singh, I agree, is neither frivolous nor 


in the nature of pettifogging for if in an. 


appeal against a dead person the appellant 
moves the Court for bringing on record 
the representatives of the deceased quite 
belatedly, the representatives can validly 
oppose the prayer made and the Court 
may well reject it unless the delay can 
be reasonably explained. However. that 
point lost its edge when Taichung ap- 
peared before this Court on 9-6-1970 and 
expressed his willingness, without even a 
formal objection, to his being brought on 
the record as a representative of the 
deceased in terms of Order 1, Rule 8, 
Civil P. C. It- is on the basis of his ad- 
mission that an order bringing him on 
the record was passed. It is, therefore, 
much’ too late for Shri Manisana Singh 
to contend that the order dated 9-6-1970 
should be quashed, and that the appeal 
as well as the civil revision petition 
should be thrown out on the sole ground 
that Henjagam had failed to explain the 
delay in taking a month and three days 
in filing the applications for bringing 
Taichung on the record in the appeal and 
the civil revision after he had learnt 
about the death of Punchungleng on 20th 
August 1969. The proper time for rais- 
ing such an objection was 9-6-1970 when 
the applications came up for hearing be- 

ore this Court. It would amount to per- 

petrating manifest injustice to Henjagam 

if the order dated 9-6-1970, which was 
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Court at present; 


7, This takes me 
tion of Civil Revision No.* 
by the two sons of Yamkhe 
was contended on their behalf% 
the trial Court had found all tit 
settled between the parties in faved 
the defendant, it ought to have, in 7 
ness, dismissed the suit in its entire 
and that since that Court had failed |! 
discharging its legal obligations it wa! 
certainly incumbent on the Appellate 
Court to do the needful by exercising 
power under R. 33 of O. 41 while decid- 
ing Appeal No. 25 of 1966 filed by 
Punchungleng. 


After carefully weighing the argu- 
ments addressed at the bar, I have come 
to the finding that this contention is 
without merit and so must be rejected. 
A revision under Section 115 of the Code 
lies only if the subordinate Court appears 
to have exercised a jurisdiction not vest- 
ed in it by law, or to have failed to ex- 
ercise a jurisdiction so vested. or to have 
acted in the exercise of its jurisdiction 
illegally or with material irregularity. It 
was not contended on behalf of the revi- 
sion petitioner that the trial Court In re- 
fusing to exercise power under Rule 33 
had failed to exercise a jurisdiction vested 
in it by law. All that was said at the 
bar on their behalf was that the trial 
Court had acted illegally or with mate- 
rial irregularity in the exercise of its i 
jurisdiction while deciding the point 
raised on the authority of Rule 33. I 
regret my inability to accept that con- 
tention as well founded. The Privy F 
Council held in the case of Amir Hassan >- 
Khan v. Sheo Baksh Singh, (1884) ILR 11 
Cal 6 (PC) that if the Court had jurisdic- 
tion to decide the question which was 
debated before it, and it did decide the 





same, the mere fact that that question 


was decided wrongly would not sustain 
the charge that the jurisdiction was ex- 
ercised illegally or with material irregu- 
larity for a Court seized with a matter, 
the Privy Council emphasised, has the -M 
jurisdiction to decide it one way or the 
other. This interpretation of Cl. (c) of 
Section 115 is not open to challenge, nor 
was assailed. Reference to para 25 of 
the judgment of the Additional District P 
Judge in Appeal No. 25 of 1966 would 
show that the point raised on behalf of 
Henjagam in this Court was duly con- 
sidered by him though rejected for the 
reasons stated therein. Hence, I repel 
the contention that the Additional Dis- 


1972 


trict Judge had committed any illegality 
or material irregularity in the matter of 
deciding the question raised before him. 


8 Assuming for a while for the 
sake of argument that the revision peti- 
tion filed by Letkhai and Tungkhothang 
in this Court is legally maintainable, I 
find no substance in it on merits. Rule 33 
gives power to the Appellate Court to 
pass any decree or make any. order which 
ought to have been passed or made and 
to pass or make such further or other 
decree or order as the case may require, 
and provides further that this power may 


be exercised by the Court notwithstand- 


ing that the appeal is as zo part only of 
the decree and may bə exercised in 


favour of all or any of the respondents 
or parties. although such respondents cr 
parties may not have filed any appeal or 
objection. The phraseology of the rule 
makes it abundantly clear that it vests 
. the appellate Court with powers which 
it may exercise, in its Ciscretion. The 
rule does not make it obligatory for the 
Appellate Court to exercise the powers 
given to it. It is a settled rule of practice 
that, speaking normally, the Revisional 
Court should abstain from interfering 
with the discretionary powers of the sub- 
ordinate Courts. AIR 1965 SC 1874, 
Nirmala Bala v. Balai Chand, is an autho- 
rity for the proposition that though R, 33 
“is expressed in terms which are wide, 
but it has to be applied with discretion, 
and to cases where interference in favour 
of the appellant necessitates interference 
also with a decree which has by ac- 
ceptance or acquiescence become final, so 
as to enable the Court to adjust the 
rights of the parties.” The Supreme 
Court observed further that “if the ap- 
pellate Court reaches a conclusion which 
is inconsistent with tha: of the court 
appealed from and in adjusting the right 
claimed by 
necessary to grant relief {o a person who 
has not appealed, the power under O. 4r 
R. 33 may properly be invoked.” “No 
unrestricted right’, the Supreme Court 
ruled, “however, is conferred by the Rule 
to reopen decrees which have become 
final merely because the appellate Court 
does not agree with the opinion of the 
Court appealed from.” It is manifest from 
these observations that the power under 
Rule 33 can fairly be exercised only if 
while granting some relief to the appel- 
lant it becomes necessary to adjust the 
rights of the other parties. In the case 
of Nirmala Bala the Supreme Court’ re- 
fused to act under the Rule for the reason 
that “in this suit one of the decrees could 


stand apart.from the other since there ‘ 


were two sets of defendents and in sub- 
stance two decrees though related were 
passed.” Since Appeal No, 25 of 1966 


Henjangam v, Taichung (Bindra J. C.). 


the appellant it is found. 
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filed by Punchungleng was dismissed by. 
the Additional District Judge, he was not 
bound to reopen the decree made by the 
trial Court respecting the properties for 
which the claim of Punchungleng was 
allowed. As a matter of fact the trial 
Court had made two decrees, one dis- 
missing the claim respecting properties 
described in Schedule A and the other 
allowing the claim in regard to properties 
mentioned in Schedule B, and the two 
decrees or two parts of the composite 
decree could legitimately stand side by 
side. Therefore, the Revision Petition 
No. 11 of 1970 filed by the two sons of 
Yamkhotinthang fails and is hereby re- 
jected. However, I leave the parties of 
that revision to bear their own costs. 


9, I now take up the Second Ap- 
peal and Revision Petition No. 26 of 1969 
filed by. Henjagam. The learned Addi- 
tional District Judge dismissed the ap- 
plication dated 13th November 1968 of 
Henjagam by order dated 22-2-69 on the 
findings that “A person who was not 
allowed to defend by the trial Court can- 
not be allowed to file the appeal on 
behalf of the villagers by the appellate 
Court” and that “the defendant who was 
allowed to defend the suit was the only 
person entitled to have filed the appeal.” 


. Shri Manisana Singh pressed into service 


identical argument in this Court in sup- 
port of the view that Henjagam had no 
legal right or sanction of law to file the 
appeal or to urge that Tungkhothang, who 
had been appointed by the trial Court 
as the legal representative of Yamkho- 
tinthang, be substituted vice him as an 
appellant or that he be added as a co- 
appellant with him. In support of. that 
contention Shri Manisana Singh princi- 
pally relied. on the decision in AIR 1935 
Lah 33, Abdulla v. Parshotam. The pro- 
position enunciated in this authority was 
that when a suit is brought in a repre- 
sentative capacity after obtaining the per- 
mission of the Court under O, 1, R. 8, 
then the representatives appointed by the 


. Court -are the only parties to the suit, and 


that when such persons compromise the 
suit and the compromise is given effect 
to by the Court in the shape of a decree, 
others cannot appeal from such decree. 
These observations of the Lahore High 
Court were examined carefully in AIR 
1962 Andh Pra 140 (FB), Dimmiti Pullayya 
v. A. Nagabhushanam, and it was held 
that nothing said in the judgment could 
sustain the contention that in a repre- 
sentative suit if a person not on record 
as nominee is affected by the decree made 
by the trial Court he cannot approach 
the appellate Court for permission to file 
an appeal for assailing that decree under 
any circumstances. The point emphasis- 


ed by the Andhra Pradesh High Coure” 


respecting the Lahore case was that the 
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decree of the trial Court having been 
passed on consent of the parties no ap- 
peal lay against it in view of S. 96 (3) 
of the Civil P. C. I think the Andhra 
Pradesh High Court was right in ap- 
preciating the judgment of the Lahore 
High Court and holding it as not an 
authority for the proposition canvassed in 
this Court by Shri Manisana Singh. 


10. It was held in the case of 
Dimmiti Pullayya, ATR 1962 Andh Pra 
140 (FB) (Supra) that if a person is deem- 
ed to be a party under O, 1, R. 8, and for 
the purposes of Sec. 11, Explanation VI, 
Civil P. C., leave to appeal could be 
granted to him by the appellate Court 
in an appropriate case if the decision 
rendered by the subordinate Court ad- 
versely affects him. The High Court ob- 
served: 


“It is needless to say that it would 
be illogical to hold that while a_ person 
is. deemed to be a party to a proceeding 
and would be bound by a judgment 
rendered against him in a representative 
capacity, he would not be permitted to 
file an appeal against the decree if the 
person who is actually a party. to the 
proceedings does not choose to carry the 
a in appeal against that decree or 
order 


I think the matter is sonduded by 
the Privy Council judgment reported in 
AIR 1915 PC 124, V. Venkatanarayana v. 
Subbammal. The facts of the case may 


be set out in brief to bring out the exact | 


proposition enunciated by the Privy 
Council. ‘Venkatanarayana brought a suit 
in the High Court of Madras in its ordi- 
nary civil jurisdiction to obtain a declara- 
tion that the adoption of the second de- 
fendant by Subbammal, the first defend- 
ant, was invalid and so did not affect his 
(Venkatanarayana’s) reversionary interest 
in the ancestral estate of the deceased 
Venkatakrishna. The suit was dismissed 
by the High Court and so Venkata- 
narayana filed an appeal to His Majesty 
in Council. Venkatanarayana died on 19th 
of November 1913 during the pendency 
of that appeal and thereupon one Kup- 
pusami Pillay applied to be substituted 
as an appellant vice Venkatanarayana. 
That application was opposed by the res- 
pondents of the appeal. 
the application of Kuppusami Pillay, the 
Privy. Council held that the ‘suit brought 
by Venkatanarayana, who then happened 
to be the presumptive reversioner, was 
in a representative capacity and on be- 
half of all the reversioners, that the act 
complained of by Venkatanarayana was 
to their common detriment just as the 
relief sought by him was for their com- 
mon benefit, and that as such on the 


"A oath of the presumptive reversioner the 


next presumable reversioner would clear- 
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While allowing 


record as the 


A.L R. 


ly be entitled to continue the action in-. 


stituted by the deceased plaintiff. 
The Privy Council observed, while 


ruling to that effect, that what has to be- 


considered is “whether the right to sue 
survives and if it does, who can continue 
the action to obtain the’ relief that is 
sought?” 
tion posed was: 


“There is nothing to preclude a re- 
mote reversioner from joining or asking 
to be joined in the action brought by 
the presumptive reversioner, or even ob- 
taining the conduct of the suit on proof 
of laches on the part of the plaintiff or 
collusion between him and the widow 
or other female whose acts are impugn- 
ed. It is the common injury to the re- 
versionary rights which entitles the vre- 
versioners to sue. Apart, therefore, from 
the: question ‘whether the next presum- 
able heir’ is ‘the legal representative’ of 
the deceased presumptive reversioner, 
there remains the outstanding fact of 
identity of interest on the part of the 
general body cf reversioners, near and 
remote, to get rid of 
which they regard as destructive of their 
rights.” 


' The Privy Council held, towards the. 
close of the IRRD that under Rule 1,- 


Order 1, Civil P, C. the contingent re- 
versioners may be joined as plaintiffs in 
the presumptive reversioner’s suit, that 
the right to relief on the. part of the re- 
versioners exists severally in order of 
succession, and arises out of one and the 
same transaction impugned as invalid and 
not binding against them as a body, and 
that the dispute involves a common ques- 
tion of law, viz., the validity of the act 
challenged as incompetently done. If the 
contingent revers loners may be joined as 
plaintiffs in the presumptive reversioner’s 
action, the Privy Council held, it follows 
that on his death the next presumable 
reversioner is entitled to continue , the 
suit, and that since the right to sue sur- 
vived in the appeal filed by Venkata- 
narayana on the latter’s death, Kuppu- 
sami Pillay was entitled to the order 
prayed for. 


11. It is apparent that the deci- 
sion in Venkatanarayana’s case, AIR 1915 
PC 124 negatives the.conclusion of the 
Additional District Judge that Tunkho- 
thang who was brought on the record 
on the death of Yamkhotinthang and was 
allowed to defend the suit is the only 
person entitled. to file the appeal. It is 
plain that Yamkhotinthang was sued 


against not merely in his individual capa- ' 
_ city but also as a representative of his- 


co-villagers. It is correct > that when 
Yamkhotinthang died it was his son 
Tungkhothang who was brought on the 
defendant by an order 


The reply piven to the ques- . 


the transaction - 


